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Hindu Lau—Inheritance—Exclusion froma share of the family property— 


Permanent blindness after birth. LORD 


@ x DUNEDIN, 
Under Hinda Law blindness, to cause exclusion from inheritance, must Sır Joun 


be congenital. Mere loss of sight which has suporvened after birth is not 


a ground of disqualification. Inourable blindness, if not congenital, is not oe ree a 
? 

such an afiliction as, under the Hinda Law, exoludes a person from inherit- Sır WALTER 

PHILLINORE 


ance. 
The rule laid down in Rajkumar Sarbadhikari’s Hinda Law of Inherit- 

ance, p. 956, adopted. 

Mohesh Chunder Roy v. Chunder Mohun Roy, [1874] 14 Bengal L R., 273: 

Murarji Gokuldas v. Parvatibai, [1876] J. L. R., 1 Bom., 177, approved. 


APPEAL from a decree of the High Court at Calcutta, reversing 
a decree of the Officiating Subordinate Judge of Bankipur, who 
decreed the plaintiff-appellant’s suit in part. 
The facts of the case are fully stated in their Lordships’ judgment. 
B. Dube, for the appellant.—The evidence establishes that Bisham- 
bhar was not born blind. He wes therefore entitled to his share of 
the family property, and Durga had no honest and bona fide belief in 
his claim in the suit of 1904 in which the compromise in question 
was made. The court should not enforce that compromise but give © 
the plaintiff the relief prayed for: 
Dunnage v. White, [1818] 18. R. C., p. 137. 
He also relied on 
Imrit Kunwar v. Roop Narain Singh, [1880] 6 Cal. L. R., 76. 
. [De Gruyther, K. C , remarked that the Board did not approve of 


that case in : 
Khunni Lal v. Gobind Krishna Narain, (1911) 881 A., 88). 
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The onus is on the respondent, Durga, to show that the compro- 

mise was explained to the plaintiff's mother, who was a purda-nashin 

lady, and that she understood it. The respondent has not discharged 

that onus. Moreover, the plaintiff's mother had no independent 

advice. It is therefore submitted that the compromise is not bind- 
ing on the plaintiff : 


Asghar Aliv Delroos Banoo Begum, [1877] I. L. R., 8 Cal., 324; 
Sudisht Lal v Afusammat Sheobarat Kunwar, [1881]81.4.,39; , 
Bibee Rukhun v. Shaikh Ahmed Hossein, [1874] 22 W. R., 463. 


As to the compromise of the partition suit of 1900 and the decree 
made in pursuance thereof, the court had all the materials before it, 
and consequently they are binding on the respondent : 

Manohar Lal vy. Jadu Nath Singh, [1906] 33 J. A., 128. 

De Gruyther, K. C., and J. M. Parikh, for the paapon eal: —The 
evidence establishes that Bishambhar was born blind. He was there- 
fore not entitled to inherit. The test to apply bere is whether 
Durga had an honest and bona fide belief in his claim made in 1904. 
As to what is honest and bona fide beliof reference was made to 

Miles v. New Zealand Alfred Estate Company, [1882] 32 Ch. D., 266 
at pp. 283 and 284. 

Durga could have no personal knowledge of the faci whether his 
elder brother was or was not born blind, and the evidence shows 
that Durga had reasonable ground for an honest belief that his 
brother was born blind. There is nothing on record to suggest that 
Durga believed that his brother was not born blind. It is therefore 
submitted that the compromise is binding. They submitted on the 
ovidence that the plaintiff's mother knew what she was doing. 

Assuming that Bishambhar was not born blind, it is submitted 
that inasmuch as he became permanently and incurably blind Jong 
before 1900 he was not then entitled to partition the joint property: 
Mitakshara, Ch. 2, section 10, paras }, 2, 3, 4, 5, 6, 7 and 9. There 
is no decided case on this point. The only point decided is that in 
order to exclude a co-parcener from inheritance he must have been 
born blind: 

Murarji Gokuldas v. Parvatibai, [1876] I. L. R., 1 Bom., 177, 
As to the form of the decree where a compromise with a minor 
is set aside at the minor’s instance, reference was made to 
Manohar Lal v. Jadu Nath Singh, [1906] 38 I. A., 128, p. 182. 
Reference was also made to 
Lala Muddun Gopal v. Musammat Khikhinda Koer, [1890] 181. A, 9, 
B. Dube, replied, 


The judgment of their Lordships was delivered by 


Sır Jonn Evex.—This is an appeal from a decree, dated the 
Tth May, 1912, of the High Court at Caleutta which reversed a 
deeree, dated the 31st March, 1908, of the Officiating Subordinate 


+$ 


e — 


s - 
VOL. XVI. | PRIVY OOUNOLL 3 


Judge èf Bankipur and dismissed the suit: The plaintiff who is CIVIL 
the appellant here is a minor and is suing by her next friend. The i917 
defendants are Durga Prashad Singh, an uncle of the plaintiff, es 
Musammat Harbans Kunwar, her mother, and three assignees of the Guoxusrsnwar 
defendant Durga Prashad Singh. KUNWAR 


v, 
The*suit was brought on the 21st July, 1906, to obtain a dec- Durga 
laration that a compromise which was entered into between Durga pa 


Prashad Singh, who is the first defendant in this suit, and Musammat ee 
Hatbans Kunwar, and a deciee dated the 30th August, 1904, which Sir John 
was made in pursuance of -that compromise, are not binding upon Edge. 


the plaintiff ; a declaration that the plaintiff’s father, Bishambhar 
Prashad Singh, was at the time of his death separate from his 
brother, the defendant, Darga Prashad Singh; a declaration that the 
defendant, Musammat Harbans Kunwar, by reason of her conduct 
in entering into the said compromise, had ceaged to be entitled to 
any rights in the estate of her deceased husband, Bishambhar Pra- 
shad Singh, and that the plaintiff was, entitled to the present posses- 
sion of that estate; a declaration of the plaintiff's reversionary right 
in case, she should not be held entitled to the possession of the 
property in dispute during her mother’s life-time; and for other 
relief? The Subordinate Judge gave the plaintiff a declaration that 
the compromise and the decree of the 30th August, 1904, which 
was made on the basis of that compromise, were not binding upon 
her and, on the ground that the plaintiff was not entitled to get 
possession of the property during the life-time of her mother, dismiss- 
ed the suit so far as tho claims for possession and mesne profits 
were concerned. The High Court in appeal by its decree dismissed 


the suit. From that decree of the High Court this appeal has been 
brought. 


The plaintiff and the defendant Durga Prashad Singh are des- 
cended from Lal Behari Singh, who died on the 24th October, 1889. 
leaving him surviving two sons, then minors, Bishambhar Prashad 
Singh, the plaintiff’s father, and the defendant, Durga Prashad 
Singh, his mother, Musammat Gulab Kunwar, and his widow, Mu- 
sammat Mohun Kunwar. The family of Lal Behari Singh was a 
joint Hindu family, governed by the law of the Afitakshara. Bi- 
shambhar Prasbad Singh died on the 2nd August, 1902, leaving 
surviving him only one child, the plaintiff, and Musammat Harbans 
Kunwar, his widow. The compromise referred to was made in a 
suit which Durga Prashad Singh had brought on the 7th May, 1904, 
against Musammat Harbans Kunwar, her daughter the plaintiff, 
then and still a minor, and other persons. In his plaint in that suit 
Durga Prashad Singh alleged that his brother Bishambhar Prashad 
Singh had been born blind and was excluded from inheritance to his 
father’s estate by reason of his congenital blindness ; that all the 
proceedings in a suit against Bishambhar Prashad Singh for partition 
which Durga Prashad Singh's father-in-law, Mahabir Prashad Singh, 
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had, on the 25th January, 1900, brought, assuming to acte as his 
guardian and next friend, were illegal; and that no partition had 
taken place. 


If Bishambhar Prashad Singh was not disqvalified from sharing 
in the family properties, he was entitled on separation to a moiety 
of the property of the joint Hindu family, and if in fact he did, in 
such circumstances, reparate from his brother Durga Prashad Singh, 
Musammat Harbans Kunwar was on his death entitled to a Hindu 
widow’s interest in his moiety, and on her death the plaintiff wonld 
inherit to her father. By the compromise which is in qfestion in 
this suit Musammat Harbans Kunwar for herself and her daughter, 
the plaintiff, abandoned all claim to the property of Bishambhar 
Prashad Singh, admitted. that Bishambhar Prashad Singh had been 
born blind, and was consequently excluded by Hindu Law from all 
right of inheritance ; that he and his brother Durga Prashad Singh 
had not separated; and that Durga Prashad Singh ‘was entitled. to 
the whole family property by survivorship. By the compromise 
Durga Prashad Singh gave to Musammat Harbans Kunwar six 
villages, representing about one-fourth of the family property for 
her life, with remainder to the plaintiff, and undertook to pay - 
certain debts, o , . 

It has been admitted on both sides that Bishambhar Prashad ° 
Singh was in faot blind at the time of his death. The Subordinate ` 
Judge found that Bishambhar Prashad Singh was not born blind. 
He also found that Musammat Harbans Kunwar, who is a purda- 


_ nashin lady, was not given a sufficient opportunity of obtaining in- 


dependent advice as to the terms of the compromise before entering 
into it. The High Court in the appeal did not expressly find that 
Bishambhar Prashad Singh had or bad not been born blind, but came 
to the conclusion that Durga Prashad Singh had reasonable grounds ` 
for believing that there existed materials for a bona fide litigation and 
compromise, and that the question was not whether Darga Prashad 
Singh was right in his claim that Bishambhar Prashad Singh'had 
been excluded from a right to share in the family property by reason ` 
of his having been born blind, but was whether Durga Prashad Singh 
ae believed that Bishambhar’ Prashad Singh had heen born 
ind. | | 


The main questions upon the determination of which the decision | 
of this appeal must, in their Lordships’ opinion, depend are, firstly, 
is a man who is a member of a joint Hindu family, which is govern- 
ed by the Law of the Mitakshara, and who becomes permanently 
blind after he is born, excluded by Hindu Law from sharing in the 
family property by reason of a permanent and incurable blindness 
which was not congenital; secondly, was Bishambhar Prashad Singh, 


à 


- who was the father of the plaintiff, born blind; and, thirdly, did 


Bishambhar Prashad Singh and his brother, the defendant, Durga 
Preshad Singh, separate and remain separate, The first, of these 


m 
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questions is a question of law, the second and third are questions CIVIL 


of fact. . -  Jor7 
It will be convenient to dcal at once with the first gaien: that — 


of law. In his written statement the defendant, Durga Prashad GUNJESIIW AR 





. Singh, alleged that Lal Bahari‘Singh died— pues 
ets Leaving him surviving two sons, namely, the plaintiff’s father, Babn DORGA 
Bishambhar Prashad Singh, and this defendant, and Mohun Kanwar, widow  PRASUAD 
and Gulab Kunwar, mother; but the plaintiff's father neyer succeeded him Sinai. 
nor could he succeed him, according to law, as he was congenilally 
* — bijnd.” Sir John 


The first ground of Durga Prashad, Singh’s memorandum of Edge. 
appeal to the High Court was :— 

“ Ist. For that, upon the entiro evidence on the record, the court below 
ought to have held that Bishambhar Prashad Singh was congenitally blind 
and he had no right to succeed to his paternal estate; the reasons assigned 
by the said conrt for holding otherwise are erroneous and’ unsound.” 

The 17th ground of that memorandum of appeal was as fol- 
lows :-— 

‘For that even assuming, without adinitting, that Bishambhar was not 
born blind, but became blied after brith, as alleged by the plauitiff, the 
court below ought to have held that, according to the Mitakshara law of 

e the Benares school, he was excluded from participation of a share, inas- 
much as the blindness occurred before the alleged partition.” 

It does not appear that the 17th ground of that memorandum 
of nppeal was relied upon in the High Court, butas the point has 
been raised and pressed before this Board in this appeal, their 
Lordships will now deal with it. 

The question as to whether blindness which is not congenital 
excludes by Hindu Law a member of a joint Hindu family from 
sharing in the family property does not appear to have been decided 
by this Board. The -text of Manu on this subject, as translated, is 
as follows :—“Eunuchs and ontcastes, persons born blind or denf, 
madmen, idiots, the dumb, and such as have lost the use of a limb, 
are excluded from a share of the heritage” 


In 1874 the High Court at Calcutta, in Mohesh Chunder Roy 
.and others v. Chunder Mohun Roy and others (1), a case in which the - 
law of the Dayabhaga applied, decided that the blindness which, 
under the Hindu Law.as recognised in Bengal, excludes an afflicted 
person from inheritance, refers to congenital blindness, and not to 
loss of sight which supervened after birth. In that case the High 
Cvurt Judges had before them the text of Manu which is above 
quoted. 


In 1876 the High Court at Bombay in Murarji Gokuldas and 
others v. Parvatibat (2), decided that according to the Hindu Law, as 
prevailing in the Bombay Prcsidency, blindness, to cause exclusion 
from inheritance, must be congenital. In the latter case, Sir 
MionarL Westnorr, C. J., in a learned and exhaustive judgment, 


(1) [1874] 14 Bengal Law Reports, 273. (2) [1876] I. L. Rọ, 1 Bom., 177, o 
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after considering the texts and authoritative commentaries bearing 
on the subject, including, the. texts of Manu and the Mitakshara, 
said that :— 

‘Upon the best consideration we [he and SARGENT, J.] have been able to 
give to this question, we are of opinion that there is a considerable pro- 
ponderance of authority in favour of the conclusion that bl®duness, to cause 
exclusion from inheritance, must be congenital.” ° 

The Sanskrit word in the Mitakshara on this subject has been 
translated as “å blind man.” The description ‘a blind man,” if 
that be the correct translation, is somewhat indefinite, and therr 
Lordships consider that, if that be the correct translation, it is not 
to be assumed ‘that the author of the Mitakshara could have intended 
by the use of an ambiguous description to extend the prohibition 
of Manu and to exclude froma share in the heiitage persons who 
become blind after they were born. 

As was observed by Jaoxson, J., in A/ohesh Chunder Roy v. 
Chunder Mohun Roy (1), to which reference has been made above: “A 
rule of Hindu Law which is relied uponas preventing the natural 
course of inheritance, ought to be clear and unmistakable.” Raj- 
kumar Sarvadhikari, in his “Hindu Law of Inheritance” page 956, 
says :— — 

“ Blindness, to cause exclusion from inheritance, mast be congenital. 
Mere joss of sight which has supervened after birth is not a ground of 
disqualification. Incurable blindness, if not congenital, is not such an 
affiiction as, under the Hinda Law, excludes a person from inheritance.” 

The above is, their Lordships hold, the true rule. 

The oral evidence on ihe question as to whether Bishambhar 
Prashad Singh was born blind is very conflicting, but on the whole 
their Lordships would be prepared to find on the oral evidence, if it 
stood alone, that Bishambhar Prashad Singh’s blindness was not con- 
genital. There are, however, facts proved by records and other 
documentary evidence which can lead to no other conclusion than 


‘that Bishambhar Prashad Singh was not blind when he was born, and 


was treated by ihe family and by others as a person entitled to share 
in the family property. 

Lal Bahari Singh, who was the father of Bishambhar Prashad 
Singh and Durga Prashad Singh, died on the 24th October, 1885, 
when they were minors, Bishambhar Prashad Singh being then about 
9 years old and Durga Prathad Singh being then about 14 years of 
age. On the 7th December, 1885, their grand-mother, Mueammat 
Gulab Kunwar, and their mother, Musammat Mohun Kunwar, pre- 
sented a Joint petition to the District Judge of Gaya in which they 
stated that Bishambhar Prashad Singh and Durga Prashad Singh, 
the minor sons of Lal Bahari Singh deceased, were “as heirs of their 
deceased father the owners in possession of all the properties, the 
approximate value of which is given below,” and they prayed that a 
certificate of guardianship under Act XL of 1858 might be granted 


(1) [1874] 14 Bengal Law Reports, 273. 
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to them ‘for the protection of the person and the administration of 
the properties of the minors.” On that petition ihe District Judge 
on the 12th February, 1886, appointed Gulab Kunwar and Mohun 
Kunwar to administer the estate of the minors during their minor- 
ities and they*were appointed guardians. The names of the minors 
were entered in the land register as the names of owners, and Gulab 
Kunwar and Mohun Kunwar ‘coniinued to manage the estate on 
behalf of and for the joint benefit of tho minors until Mohun Kunwar 
died late in the year 1897. 


After the death of Mohun Kunwar, Musammat Gulab Kunwar 
acted as sole guardian until Bishambhar Prashad Singh came of age. 


On the 17th June, 1897, Bishambhar Prashad Singh presented 
a petition to the District Judge of Gaya, in which he siated that he 
had attained the age of majority, and was willing to look after his 
own business without tho guardianship of Gulab Kunwar and Mohun 
Kunwar. Notice was thcreupon given by the District Judge to ibe 
guardians, to produce ihe certificate of guardianship, and to show 
what objection they might have. On the 4th September, 1897, they 
filed their objection, and in it stated that they had no objection to 
Bislmmbhar Prashad Singh being declared major, and that they bad 
given up the management in respect of his share and he was looking 
after his affairs; but they objected that the management of the 
affairs of Durga Prashad Singh should remain with them as he was 
still a minor, and they stated that they “have and can have no 
objection to whatever proceedings may be iaken by the court with 
regard to the share of Babu Bishambhar Prashad Singh,” ‘The 
District Judge declared Bishambbar Prashad Singh of age. On the 
29th September, 1898, Bishambbar Prashad Singh presented a peti- 
tion to the District Judge of Gaya, in which he stated :— 

“41, That Masammats Gulab Kunwar and Moliun Kunwar were appoiuted 
guardians of your petitioner and his brother Baba Durga Prashad Singh 
alias Bent Madho Prashad Singh, by an order of the court, dated the 12th 
Febrnary, 1886. 

2, That Musammat Mobun Kuuwar died iu Agsiu 1305-1897, 
3. That the two brothers are joint. 


4. That your petitioner attained his age of 21xt year in Maroh, 1897, 
and that he wag declared major by the order of this court. 


5. That ander the law no certificate of guardianship is uecessary in u 
joint family, and the propeity or share of Baba Durga Prashad Singh alias 
Beni Madho Prashad Singh not being defined, no guardian of his property 
should be appointed or retained, nor could the certificate of gnardianship of 
the properties of the two brothers have any effect after the attainment of 
majority by any of them. | 

6. That consequently now as your petitioner represents the whole estate 
of your petitioner and his brother, there is no necessity of 1ctainiug the gaid 
Mneammeat Gulab Kunwar ag the guardian of the minor Babu Darga 
Prashad Sirgh alias Beni Madho Prashad Siogh, nor can she under the law 
continue to bo his guardian. 


7. Your petitioner therefore prays that uuder Section 29, Clause (1), Act 
Vill of 1890, your Honour will be graciously pleased to decolare that the 
guardianship of Mugammat Galab Kunwar has terminated, und cancel the 
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— ' In reference to that pean the District Judge made the follow- 
GUNJNSUWAR ing orders:— . 
KUNWAR i 
ü: 2nd December, 18298. Return of service of notice on Musamiwat Gulab 
Dunga Kunwar filed. House service made. Identifier not come. One week given.” 
PRASHAD “ 9th December, 1898. Affidavit of identifier filed.” 
SINGH. ‘10th December, 1898. ‘The grand-mother ig the sole surviving guar- 
dian and she is said to be au old woman of about 80, and files no pbjectibn. 
Sir John They all live together, so there is no question of the personal benefit of the 
Edge. minor. The elder brother as Karta of the family bas the inherent right to 


gaardianyhip, and the previous order of guardianship to the grand-mother 
has become infructuous since he attained his majority. It will therefore 
be revoked.” 

After the order of paadu had been ievoked, Bishambhar 

Prashad Singh managed the family properties for himself and 

for his brother Durga Prashad Singh, and on their joint behalf 

brought suits and obtained decrees. He gave way to bad habits, 

became extravagant and contracted debts. On the 25th January, 

1900, Mahabir Prashad Singh, who was the father-in-law of Durga 

Prashad Singh, then a minor,as the next friend of Durga Prashad 

Singh, brought a suit for partition against Bishambbar Prashad Singh, 

in tho court of the Subordinate Judge of oe and in the plaint 

‘ stated — 

“that according to the Mitakshpra school of law, the plaintiff [Durga 
Prashad Singh] and the defendant [Bisbambhar Prashad Singh] are the 
proprietors in equal shares of all the joint properties specified and detail- 
ed in Schedule No. 1 of this plaint.” 

It was also alleged in this plaint— 

“that the defendant [Bishambhar Prashad Singh] i is blind from birth-and is 
wholly incapable of managing the joiut properties, and owing to his being 
blind and an extravagant man the properties are being wholly rained.” 

And it was farther alleged in the plaint in that suit— 

“that if the properties of the said joint family are allowed to remain in 
the hands of the defendant [Bishambhar Prashad Singh], he will rain all 
the joint properties before your petitioner [Durga Praghad Siugh] attains 
majority, and your petitioner will be put to difficulty and subjected to 
unnecessary expenses in seeking redress after his attaining majority. 
Hence the plaintiff [Darga Prashad Singh] has no other remedy than to 
get the properties partitioned. Therefore the plaintiffs necessity to bring 
this suit.” 

Mahabir Prasad Singh has not been called asa witness in this 
suit, nor has his absence been satisfactorily accounted for. On be- 
half of Darga Prashad Singh it has been suggested that his father- 
in-law, Mahabir Prashad Siogh, was acting in collusion with and in 
the interests of Bishambhar Prashad Singh—an insinuation which 
appears to their Lordships to be wholly groundless. 

The statement in the plaint that Bishambhar Prashad Singh was 
blind from birth was irrelevant, and, farther, ib was inconsistent 
s with the claim that the family property should be partitioned bet- 

ween the brothers. $ 


~ 
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There was and could have been no defence to that suit for parti- 
tion. Durga Prashad Singh, on whose behalf the suit was brought, 
was entitled to have his share partitioned off. The suit was com- 
promised and by consent and with the sanction of the Subordinate 
Judge as to th compromise a decree for partition was made. 


In accordance with that decree for partition the immovable 
property was partitioned, and the shares of the brothers were divid- 
ed by metes and bounds the name of each brother was entered in the 
Land Register in respect of his separated share, and such of the 
movable property as was capable of being divided was divided bet- 
ween them, and complete separation between them was effected. 


It has been said that Musammat Gulab Kunwar and Musammat 
Mohun Kunwar did not know that under the Hindu Law a person 
who was born blind was thereby disentitled to share in family 
property. Itis inconceivable that ladies in their position could 
have been in ignorance of that well-known rule of the Hindu Law, 
and if the evidence which was given on behalf of Durga Prashad in 
this suit was truo those ladies had several male relations and friends 
who .were aware that Bishambhar Prashad Singh was born blind and 
whotmut have known what the state of Hindu Law was, It 
has also been said that the action of Gulab Kunwar and of Mohun 
Kunwar is explainable on the supposition that they did not wish to 
deprive Bishambhar Singh of a share-in the family property. That 
is an explanation which their Lordships cannot accept. 


If Bishambhar Prashad Singh had been in fact born blind his 
mother, Mohun Kunwar, and his grand-mother, Gulab Kunwar, 
must have known from the’time of his birth that he suffered from 
congénital blindness. It must have been a fact of which neither of 
them, nor the plaintiff nor any near relation of the family could 
have been in ignorance ; but the first time when it was alleged that 
Bishambhar Prashad Singh had no right to share in the family pro- 
perty was when Musammat Harbans Kunwar, after the death of 
Bishambhar Prashad Singh, applied to the District Judge of Patna 
. for a certificate under Act VII of 1889. 


To that application Musammat Gulab Kunwar, on behalf of Durga 
Prashad Singh, on the 10th December, 1902, filed-an objection, in 
which she stated—. 


~ 8, "hat the aforesaid Bishambhar Prashad Siugh was born blind and 
died as-euch. 4. That the aforesaid Bishambhar Prashdd Singh had no 
right toany properties which were ancostral to the family under law, and 
that the petition is therefore liable to bo rejected.” 

Their Lordships have without any doubt come tothe conclusion 
that Bishambhar Prashad Singh was not born blind, and that Durga 
Prashad Singh could not possibly have been in ignorance or in 
doubt as to that fact, and had, when he induced Musammat Harbans 
Kunwar to enter into the compromise on behalf of the plaintiff which 
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is in question in this suit, no honest and bona jide belief in the claim 
which he was making. That compromise, and the decree which was 
made in pursuance of it, could not be allowed to affect in any way 
the right of the minor, and she was entitled to the declaration which 
the Subordinate Judge made in her favour. In orde? to avoid any 
possible misconception arising as to the meaning of the decree of 
the Subordinate Judge, the following words—‘ whose action in 
connection therewith may be construed as one done for the transfer 
of the property left by her husband ”—must be omitted from that 
decree. With that omission the decree of the Subordinate Judge 
should be affirmed, and the decree of the High Court in the respon- 
dents’ appeal should be set aside with costs. As regards the appel- 
lant’s appeal tothe High Court with reference to the question of 
possession, the appeal against the High Court’s decree was not argu- 
ed before their Lordships, and under these circumstances the decree 
of the High Court will stand. he respondents Durga Prashad 
Singh, Ritu Singh, Lachmi Narayan Rajput and Tori Mahton must 
pay the costs of the appeal to His Majesty in Council and of their 
appeal io the High Court. Upon the appellant’s cross-appeal to the 
High Court, the High Court made no order as regards the costs, 
and this decree stands. 


Their Lordships will humbly advise His Majesty accordingly. 
Barrow Rogers § Nevill :—Solicitors for the appellant. 
T. L. Wilson §& Co :—Solicitors for the respondents. 
A. P. P. 
Appeal allowed. 
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October, 
Penal Code (Act XLV of 1860), sections 804, 825—Common intention— — 
Several persons attacking one—Doubiful evidence as to o e, BASEBII, J. 


fatal blow—Whether guilty of culpable homicide. 


Where several persong attack one, and the evidence is doubtful as to 
which of the assailants struck the blow which caused the death of the 
man attacked, the accused could not be guilty under section 304 of the 
Indian Penal Code, of culpable homicide but of having caused grievous 
burt under section 324, because it was not the common intention of all 
of them to cause death. 

Emperor v. Bhola Singh, [1907] I. L. B., 29 All., 282, followed. 


CRIMINAL ÅPPEAL from an order of W. F. Kirton Esq., Bes- 
sions Judge of Aligarh. a 


Lalit Mohan Banerji, (Government Pleader) for the Crown. 


The following judgment was delivered by 


BanersI, J.—The appellants have been convicted of having Banerji, J. 
caused the death of one & irdhar Singh and each of them has been 

sentenced under section 304, of the Indian Penal Code, to ten years’ 

rigorous imprisonment. 


It has been fully proved that there are various factions among 
the residents of the village of which the decensed was and the 
appellants are residents and that considerable enmity existed between 
the deceased and the appellants. A few days before the occurrence 
the deceased had given evidence against the appellants and on the 
day on which he was killed he was to have given evidence against 
them in the Tahsildar’s Court in favour of one of his partizans. 
That morning, while he was seated at his Chaupal, the three accused 
came there, armed with lathis and challenged the deceased Girdhar 
Singh. There was an exchange of abuse and each side threatened 
to strike the other. Some of the persons who wers there intervened 
and one of them asked Girdhar Singh td. go into his hou 
pushed him towards the door. When he had moved a fe 
three accused attacked him with their lathis, knocke 

° Cr. A. No. 668 of 1917, 
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and inflicted injuries. The medical evidence shows that is skull 
was extensively fractured and this resulted in his death which took 
place the same evening. The above facts are fully proved by the 
witnesses for the prosecution who have been believed by the learned 
Sessions Judge and whom there is no reason to diskelieve. Their 
evidence, however, does not show which of the three accused, struck 
the fatal blow which caused the fracture of the skull, With the 
exception of Hub Lal, who only says that Tota accused struck the 
deceased on the head, the others are unable to say anything on the 
point. Hub Lalis the brother of the deceased and it is probable 
that he was exaggerating. The evidence leavesit in doubt which 
of the assailants of Girdhar Singh struck the blow which proved 
fatal. Under these circumstances the appellants cannot be convict- 
ed under section 304. The common intention of the accused was 
not to cause death or such injury as was likely to cause death but 
only to cause grievous hurt. This case is similar to that of Emperor 
v. Bhola Singh (1), in which it was held, under circumstances whi¢h 
were exactly the same as those of the present case, that the accused 
were guilty under section 325 and not under section 304. I there- 
fore alter the conviction to one under section 325 of the Indian Penal 
Code and reduce the sentence, in the case of each appellant, to ane of 
five years’ rigorous imprisonment. 


Conviction altered. 
(1) [1907] J. L. R., 29 All, 282. 
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Penal Code (Act XLV of 1860), section 403—Criminal misappropriation— 
Property— Dishonest relention— Wrongful gain or wrongful-losa. 


A letter was addressed to A. It was received and read by him and then 
thrown on a table at which he and the accused were seated. The accused 
apparently picked up the letter andit was produced from his custody in 
court in a proceeding between A and his wife for judicial sepaiation. The 
court refused to receive it and returnedit to the accused. It was contend- 
ed that the letter was ‘property’ of A which the accused had misappro- 
priated :—Held that the essentin] ingredient for the offence of criminal 
misappropriation under section 403 of the Indian Penal Code being proof 
of dishonest misappropriation or conversion to the use of the accased, the 
offence was not made ont. 

Query,— Whether the letter tho subject of the charge waa, nnoder the 
ci: cumstances, ‘property’ at all. 


CRIMINAL APPEAL from an order of T. Stoan Esq., City Magis- 
trate of Lucknow. 

Satya Chandra Mukerji, for the appellant. i 

J. M. Banerji, (for Lalit Mohan Banerjt, Government Pleader), 


for the Crown, 
a Cr. A. No. 834 of 1917. : 
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Thè following judgment was delivered by 

Knox, J.—Harris has been convicted under section 403 of the 
Indian Penal Code of criminal misappropriation of property. The 
judgment under which he has been convicted says that the pro- 
` perty misappreprinted is a letter which is on the record and which 
is marked Exhibit B. This is the only property regarding which 
any decision. is to be arrived at in this appeal. Exhibit B is a letter 
which undoubtedly does no credit to the person who wrote it and 
would have been far better. unwritten. But with that I'am not 
concerned in the present appeal. I have only to decide the questions 
(1) whether the said letter is property within the meaning of the 
Indian Penal Code, (2) if it is property, whether it has been cri- 
minally misappropriated by Harris. The letter is admitted to bea 
letter addressed to, Williamson, the complainant in the present case. 
It is also admitted that this letter first came into evidence so far as 
this cise is concerned in a room occupied by Harris within the house 
in which for the time being Williamson was residing and Harris 
residing with Williamson as a guest. Harris was for the time being 
occupying the particular room. A postman is said to. have brought 
the leticr Exhibit B into this room. Williamson says tbat on re- 
ceip? of the letter he placed it in a drawer of his writing table. 
The learned Magistrate has however thrown such doubt upon the 


- evidence given by Williamson in the case that it is impossible to act 


' upon it in a criminal case. The prosecution were therefore compel- 
led to fall back upon the statement made by Harris himself regard- 


. ing this matter and-to contend that according to that statement the — 


letter was Williamson’s property, was handed over to Williamson, 
who threw if ona table at which he and Harris were standing or 
seated, and next appeared ina court at Bareilly,in the pocket of 
, Harris. "Harris attempted to have the letter filed in a case then 
pending - between Mrs. Williamson and Williamson for judicial 
separation.. The letter was handed by. Harris to the Judge who 
however refused to receive it and, returned, it to Harris. This, it 
is argued, amounted. to a retention of. property, the property of 
Williamson, and that retention was done with the intention of 
causing wrongfal gain or wrongful loss.. 


I have considerable doubts myself as to whether the letter 


. under the circumstances stated by Harris in his statement was pro- 


perty within the meaning of the Indian Penal, Code. It would be 
difficult to hold that an envelope thrown by the owner of the enve- 
lope into a waste paper basket and picked up or cdrried away by 
another person would be property within the meaning of that Code. 
To throw more light on this it is well to look to the actual terms 
used by Harris inthis connection. JË Harris is to be convicted on 
his own statement, that statement must be tiken asa whole and with 
its natural meaning. Harris says that Williamson read the, letter 
and placed it on Harris’ table, that ‘Williamson was drunk at the 
oe r~ 
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CRIMINAL time and after an interval left the letter on the table and that Harris 
1917 felt justified in his own interest as also in the interests of Mrs. 
oe Williamson to attach it to his (Harris’) affidavit so as to strengthen 

Harris her case and improve his own position whatever these last words 

r. may amount to. I haye already said that I have consjderable doubt 
EnrERoR, as to whethera letter of this kind and under these circumgtances 
Kaoz J, Comes within the meaning of “‘ moveable property” as used in the 

'"" Indian Penal Code. Assuming for the moment that it does, the 
next point which isto be considered is whether the evidence has 
established that Harris dishonestly misappropriated or converted to 
his own use this letter. Pioof of dishonest misappropriation or 
conversion to the use of the accused is as essential an ingredient as 
any other ingredient for an offence under section 403 of thé Indian 

Penal Code. Ihave heard Harris who conducted: his own case and 

also the learned Government -Pleader-: I have also considered the 

evidence on the record. I have not to consider whether Harris 
converted the letter to the use of Mrs. Williamson. It must bea 
conversion to his own use, and the only evidence which bears on this 
rests upon the words used by Harris “ I attached the letter to my 
nffidavit .s0, as to improve my own position.” Had this been 
explained. by Harris elsewhere in his statement, or had there Seen ` 
any evidence on-the record explaining these words, the matter might 
have been different. I hold that these words standing by themselves 
are not sufficient to establish a conversion of the letter to the use of 

Harris. 

It may be necessary to add something as regards dishonest mis-7 
appropriation. With reference to this itis necessary to consider 
whether it has been.established that wrongful gain or wrongful loss 
was intended to be caused. With regard to wrongful gain it ap- 
pears to me from the- definition given-in section "23 of the Indian 
Penal Code that “ gain by unlawful means” is gain to Harris and 
that we have not to consider gain to Mrs, Williamson or-to any one 
else. I am unable to hold that when Harris picked up the letter, he 
had any intention to cause Wrongful gain within the mvaning of - 

"+ section 23 of the Indian Penal Code, and I think it would be-:. 

_** stretching the definition of wrongful loss if I were to hold that 

» ©.” Harris by picking up this letter and attaching it to his affidavit 
. ©. , which according to him he was then preparing and by, ‘keeping it 

p oe Afterwards until he produced it in a’-court at Bareilly was causing 
oe “wrongful loss within the meaning of section 23. Ihold it to be no 
ee “part of my jacgment that I should go, as the court below did, into 

'» thé moral aspect of this case. JI have only to consider whether the 
offence of which Harris has been found guilty is established against 
him by the evidence. Holding that it is not, I set aside the convic- 
tion and sentence passed by the City Magistrate of Lucknow, and 
direct that the fine or any part thereof, if realized, be returned to 


Harris, 





Conviction_set aside. 
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AMTUL HABIB (Decree-holder) Givin 
VErSUS 1917 
°” MUHAMMAD YUSUF (Judgment-debtor)* 
Interesi—Decretal amount paid in part—Judgment-debtor alleging it to be Dee. 4. 
whole—Whether liability to pay interest on whole—Application of Civil Pro- —- 
° *cedure Code (Act V of 1908), Order 24, rules 1, 2, 8. RICHARDS, 
A deoree for dower for Rs. 5,000 with interest and costs was passed in C. J. 
BANEBJI, J. 


favour of the widow of a deceased Mohammedan realigable from his estate 
in the hands of the heirs. The jadgment-debtors in oxecution proceedings 
objected that the widow coald. got the decree executed for three-fourths of 
the amount only, the decree- holder being entitled to one-fourth of the estals 
as heir. ‘The jadgment-debtors deposited threo-fourths of the amount with 
interest and costs while taking the objection. The objection was over- 
ruled up to the High Court. Upon the decree-holder claiming interest on 
the fall amount until three months after the decision of the High Court, 
held that the amount deposited in court might have been immediately 
‘oi deposit paid out to the decreo-holder in part discharge ‘of her claim 
and the judgment-debtors were relieved from paying interest on that 
amount. 


Execution Szconp Appgzau froma decree of J. H. Comaina, 
Esq’; Disttict Judge of Saharanpur, confirming a decree of Babu 
Kalka Singh, Subordinate Judge. 


M. L- Agarwala (with S. M. Yusuf Hasan), for the appellant. 
a Nihal Chand, for the respondent. TE 


The judgment of the Court was delivered by 


Ricuarps, C. J.—This is an appeal arising out of execution Rickards, 
., - proceedings. A decree was obtained for dower for a sum of C. 
"Rs. 5,000 with interest and costs, to be recovered from the estate 
of her deceased husband in the hands of the heirs. The decree- 
holder sought: to execute her decree and wags met with .an objection 
that she herself being one of the heirs and entitled to one-fourth of l 
the estate, the decree could only, be executed for three-fourths of the 
amount. When making this-objection the judgnient-debtors deposit- «< 
ed three-fourths of the amount of the decree, principal, inierest and 
costs. This objection was allowed in the court of first instance, 
There was an appeal to the District Judge, who held that the decree | 
being for Rs. 5,000, it must be executed for that amount. The 
High Court upheld this ruling. The execution proceedings then 
continued ; but the decree-holder'claimed interest on the full amount 
of the deoree up to the 14th. of, August, 1915, that is until three 
i °K, AN 1483 of 1916. 
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months after the decision of the: High Court. The jadgment- ‘debtors 
claimed that interest should not be charged save on the difference 
between the amount which they bad deposited in court: ‘and the full 
amount of the decree, that isto say, ihat they should%*p o “relieved 
from paying interest on so much as they had depomtdd from the 
date of the deposit. This contention found favour with both the courts 
below. The decree-holder comes here in second appeal. The mat- 


ter is not altogether free from diffienlty. Order 24, rules (1), (2)- 


and (3) provide that in the case of a suit the defendant may pay iato 
court such sum of money as he considers as satisfaction “in full of 
the claim. Notice of the deposit is given to the plaintiff who is 
entitled to draw the money out whether he takes it in full discharge ` 
or not and no interest is allowed to the plaintiff upon the amount of 
the deposit. There is no corresponding provision as to payment out 
of court and the cessation of interest in execution matters but there 
does not seem to be any reason why the same thing should not 
happen in execution proceedings as in the case of suits. In 
the present case the plaintiff had admittedly a decree which 
could be executed for at least the sum which had been deposited 
by the judgment-debtors. We think that there can be very little 
doubt that if the decree-holder had asked the court executing the 
decree, and in which the money had been deposited, to pay out this 
money, at.the same time stating that the taking of the money 
out was without prejudice to the questions raised by thé pending 
appeal, the cou:t would have allowed the -decree-holder to with- 
draw the money just as the court would have allowed a plaintiff in 
a suit to withdraw money deposited by the defendant although the 
plaintiff does not take it in full discharge. We are borne out in 
this view by a circumstance which happened in this very case. After 
the monoy had been deposited a third party who had a decree 
against the decree-holder attached portion of the money which bad 
been deposited in court and the sum was paid.out without objection. 
To hold that the court is not entitled to pay money out toa decree- 
holder in part discharge of his claim in a case like the present would 
mean that the money deposited should lie in court of no use to either 
party, while all the time interest would be running up against the 
judgment-debtor in the event of the court deciding that there was 
a greater liability on foot of the decree. Even the decree-holder 
would not profit because if the case was eventually decided against 
him, he would not bave had the benefit of the money which had 
been deposited by the judgment-debtor. We think that in this case 
we ought to apply the analogy of the rules which relate to payment 
into court of money by the defendant in a suit, and thatin this view 
the decisions of the courts below were correct aud should be affirmed. 

We accordingly dismiss the appeal with costs in all courts 
including in this Court fees on the higher scale. 


appeal dismissed. 
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. `H. H. MIR ABDUL HUSSEIN KHAN (Plaintif) pale 
1917 
VETSUS EREE 


MUSAMMAT BIBI SONA DERO anp aworagR (Defendants). J9 8: 8 


Custom, proof of-—Burden of proof where custom set up—Alleged presumption Lorp 
in favour of custom—Bomboy Regulation 1 aC 1827, section 26-—Punjab Buox- 
Laws Act, (Act IV of 1872), section 5—Family customs—Hecognised in MASTER, 


Indsia—Requisites to legal recognition of custom—Antiquily and cerlainiy Sin JonN 


Instances adduced in proof of custom—HMay |be useful even though all the ee 
requisite conditions are not proved in every case. AMEER Ar 
: a & | l AND SIR 
When either party to a galt sets ap “ custom” as a rule of decision, it WALTER 
lies npon him to prove the custom which he seeks to apply. l PHILLIMORE. 


No presumption in favour of custom ‘as Againet the general or personal 

law is created by clanges such as section 26 of Bombay Regulation IV of 

. 1827 or section 6 of the Punjab Laws Act: it is only. when the custom is 
| proved that it is made the rule of decision. , 


Mr. JusTIoE RoBERTSON’s judgment in Dala Ram v. Sohel Singh, (Pan- 
| 
jab Record, 1906, 390, at p. 410), approved.| 


Custom binding inheritance in a particular! family, although foreign to 
the spirit of English Law, is recognised in | india ciend 46 e daioni 
well established in one particular family, the fact that it might or might 
not apply to other families will not make it oid for uncertainty. 

Special usages modifying the ordinary lao succession must be ancient, 
invariable; established to be so by clear and Inambigaous evidence. 


Where a'‘large number of conditions have to be fulfilled to testa 
custom, and a number of instances are adduded in proof of that custom, it 
is necessary that one or more examples of each condition should bè 
established, but it is’ not necessary (hat all the conditions should be prove 

- in each instance. The latter requirement would greatly weaken the evi 
dence by tradition to which in certain cases great weight is due. 

The beat evidence as to custom of inheritance is generally found in 
eonnection with the division of land, and Revenue Records may therefore 
be of great value. - 2 
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ÅPPEAL from a decree of the Court of the Judicial Commissioner 
of Sind, dated January 9th, 1912, reversing a decree of the Judi- 
cial Commissioner (District Court Jurisdiction). 


The facts of the case are sufficiently stated in their Lordships’ 
judgment. The suit was for the property of an intestate, and the 
only questions for determination were (1) whether deceased was a 
Shia or a Sunni; (2) whether there was a custom in his family 
excluding daughters and their issue in favour of male agnates. If 
such custom were established plaintiff would get the whole,ewhether 
deceased were Shia or Sunni: while if deceased were held to bea 
Sunni he would any how get half. Both courts held deceased was 
a Shia: but the first court held the custom proved, and therefore 
decreed the suit, while the appellate court found the custom not 
proved and dismissed the claim. 


Hence this appeal. 


P. O. Lawrence, K. C., (with him Arthur Grey) for the appel- 
lant.—The trial Judge held deceased was a Shia, and the appellate 
court confirmed this finding. We say this does not conclude the 
case, for we take the point that the question is not what sect deceas- 
ed belonged to, but whether he adopted the Shia rule of succes- 


‘sion. But we mainly rely on the custom, which was held to be 


proved by the local Judge after a trial extending over six months, 
during which he saw most of the witnesses. 


The plaint was originally filed in the court of the District Judge 
of Hyderabad, who returned it for presentation to the proper court. 
A new plaint was then filed in the court of the First Olass Subor- 
dinate Judge of Hyderabad, whence it was later on transferred to 
the District Court and tried by one of the Judicial Commissioners 
under his District Court jarisdiction. In this fresh plaint the suit 


- was based upon “ the custom regulating the inheritance by females 


in the family of the parties, and amongst the respectable Baluchis 
and Sardars, which is ancient and which is invariable and has been 
acted upon from time immemorial.” The words “and amongst the 
respectable Baluchis and Sardars” were inserted owing to 


Pranjican Dayaram v. Bai Reva, [1881] I. L. R., 5 Bom , 482. 


They gave trouble in the appellate court, where the Judge held 


they made the custom pleaded too vague and declined to allow 
amendment. 


[ Siz W. Pxittmore.—Could you have pleaded alternatively ?] 


No: this family is not included among the Baluchis and Sardars. 
The custom is sufficiently exact. The phraseabout respectable Baluchis 
and Sardars is surplusage. The real issue was whether the custom 
prevailed in the family. The fact that an indefinite class was added 
is irrelevant. If the only custom pleaded had been one prevailing 


e 
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amongerespectable Baluchis and Sardars, I admit it would be too 
vague. If the amendment which was refused us had been applied 
for before trial it would have been granted as a matter of course. 


[ Lorn Buoxmaster.—What is the custom you allege? It is 
important, because the custom has to he exact. You cannot collect 
from aumber of instances something which may help you. ] 


Our. plaint states it thus :—“ A woman is entitled to her proper 
dowry according to the rank and status of the family, and she has 
no othe» rights of inheritance to the property of her paternal rela- 
tions.” 


[ Loup Buoxmaster.— What is dowry here ?] 
Her portion. 


[Mr. AMEER AxI.—In Mohammedan Law it means what the hus- 
band gives. | 7 


It has a different meaning hero : it is what her own family give. 
The trial Judge found that “in the family of the Mirs descended 
from Mir Kaku Khan there is a well established custom having the 
force of law by which daughters and female paternal relations of the 
deceased are excluded from inheritance by any male agnate.” 


[Lorn Buoxmaster.— What you allege is “no woman can in- 
herit.” That is a very simple and plain custom. | 


We have proved 58 instances in which the custom was upheld. | 


[Sir W. PHILLIMORE.—Are our rules about custom prevalent in 
India? There can be no Richard I there. | 


If you prove the origin of a custom you go far to defeat your- 
self. In India the books are full of customs which would not be 
tolerated in England. 


(Siz W. Parnimore—lI can’t think of any family custom in 
“England. | 


[Lorp Buoxmaster—If you prove a custom based on voilence 
and force, you invalidate it. You need not prove origin. Here 
your witnesses did attempt to prove it. | 


The appellate court have gone into the question of origin, and 
have held that if the origin we suggested were the real one the 
custom is founded “.not on legal reason but on voilence and oppres- 
sion and is therefore unreasonable.” “Nota single woman,” they 
say, “has been called in support of the custom and this coupled with 
the fact that the women affected are purdaf-nashin women, raises a 
strong presumption that the practice if it exists is founded as said in 

Tyson v, Smith, [1838] I. R. R., 539, 
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“in wrong and usurpation and not on the voluntary consenteof the 
people to whom it relates.’ The defendants made no attempt to 
prove that the custom or the numerous instances of it proved were 
accounted for by voilence or oppression: they could have called 
women if they had wanted to: not even the first defendant herself 
was examined. Violence and oppression should be proved, not 
merely suggested. If you proceed on theory only, all the customs 
in the Punjab excluding women might be said to be founded on 


oppression. . 
[Ste Warrer Partrumore,—Or our Common Law.] ° 


[ Mr. Ameer ALI —The difference is that the personal law of 
Mohammedans gives women rights. Surely women could give evi- 
dence that they knew of the custom and therefore did not claim. ] 


The first defendant’s own son has given evidence of two cases 
where she suffered by the custom. Neither side has called women, 
and no comment was made on their being left out either by the 
parties themselves or by the trial Judge. In 


Tyson v. Smith, [1838] 9 Ad. and Ell., 406, 


the custom was upheld. Cuter Jusrion TinDALL’s judgment in 
that case (pp. 419,422,) dealt with the English notion of* cus- 
tom, which is quite-different from that in the Punjab and elsewhere 
in India. 


There is no plea and no issue on this point whether the custom 
is reasonable or not. Even the appellate court here was not pre- 
pared to hold that a custom excluding females from paternal inherit- 
ance is in law unreasonable. I submit the custom here is reasonable 
in this sense, that it approximates to numberless other cases where 
women have been excluded. 


[Los Buoxmaster.—The whole discussion arose out of your 
attempting to prove origin: it only shows how bad it may turn out 
to bring in things which are not relevant. | : 


Counsel then proceeded to deal at great length with the 58 in- 
stances adduced in proof of the custom. 


[Logn Buoxmasrer.—These people seldom if ever follow the 
law: they settle amongst themselves as to the division of the pro- 
perty : one effect is that it is sons by males and never the women 
who inherit. But is that a custom ? | 


It is surely noteworthy that the sons take equally among them- 
selves, and that the women get nothing at all. 
Evidence showing the prevalence of a custom among families 
having a common origin has been admitted in support of a custom. 
Mohesh Chunder Dhal v. Satrughan Dhal, [1902] 29 I. A., 6251. L. R, 
29 Calo., 348 ; 
Pranjivan Dayaram v. Bai Reva, [1881] I. L. R., 5 Bom., 482, 489, 
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Arthur Grey, followed.—Once it is held that parties are govern- 
ed by customary law, the presumption is in favour of custom as 
against any personal law, and it is only where custom fails that 
resort can be had to the personal Jaw. 

Daya Rag v. Sohel Singh, [1906] 41 Panj. Reo., 390, 393. (F. B.) 
Rattigan—on custom. 

The case cited is under the Punjab Laws Act, but the law ap- 
plicable here (section 26 of Bombay Regulation IV of 1827 ; which 
has by notice been extended to Sind) is precisely similar. 


[Lord Buoxmaster.—lIn 
Daya Ram v. Sokel Singh, [1906] 41 Panj. Rec., 890, 393, (F. B.), 
the custom was ascertained and admitted, the only point was whether 
it applied. | 
I site it toshow that in these parts the people are bound by 
customary law. 


[Siz W. Puintimore.—Is this a case of Customary Law against 
Common Law, or of one custom against another custom ? | 


When a custom is proved it becomes the general or common law 
of the part to which the proved custom extends. These parties are 
Baluchis and their origin is doubtful. The presumption is that the 
custom was in force before their conversion to Islam, not that it has 
grown up since then. The Talpur Mirs have an extraordinary posi- 
tion and this is the only case in the history of the tribe in which the 
custom alleged has been disputed. 

[Lorp Buogmaster —When a custom is set up and is found not 
to extend to the case, the court, as in 

Daya Ram v Sohel Singh, [1906] 41 Panj. Rec., 390, 393, (F. B.), 
ean do nothing except apply the personal law, and find out what is 
proved as to custom modifying it. | 

Reference was also made to 

Ramalakshmi Ammal v, Perumal, [1872] 14 M. I. A., 570 ; 
Sundaralingasami v. Ramasami, [1899] 26 I. A., 55 ; 
Mayne’s.--Hindu Law, para 50. ; 

De Gruyther, K. C., (with him Sir W. Garth) for the respond- 
ents.—The general law applicable to all Mohammedans in India is 
the Mahomedan Law 21 Geo. 3, c. 70, s. 17. To displace that 
personal law strong evidence is required. It is quite common to find 
instances where Mohammedan ladies do not claim their rights, but 
this is far from proving that they have not got such rights. 

Mirabivi v. Vellayanna, [1885] I. L. R., 8 Mad. 464. 


The history of this particular family is to be found in the Im- 
perial Gazetteer of Sind, Vo!. 22, pp. 397, et seq. 


[Sir W. ParLLmors — What is the authority of thatas evidence P] 
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The court may refer to it under s. 57 of the Indian Yvidence 
Act. As to the authorities to which reference can be made in such 
matters, see also 

Read v. Bishop of Lincotn, [1892] A. C., 644. 


Section 87 of the Indian Evidence Act enumeratgs the presump- 
tions which may be made as to such books: presumably this Gazetteer 
was published under the authority of Government. 


The Revenue Records are of great importance in the case. They 
show all the people who have held the various estates. Thene is 
nothing in the register produced to show that appellant’s"witnesses 
as members of the family ever owned- what they claim here. The 
omission to produce records shows that there was no land owned by 
appellant’s family. 


[Grey—The records give the names of members of the family 
as holding land. That was brought out in examination-in-chief and 
there was no cross-examination on the point, so it was taken that the 
evidence was unchallenged and not liable to be disputed. 

[Sir W. Prittmore.—tThese |persons were not claiming title. 
They were merely giving evidence of a custom. | 

Counsel then went at length into the evidence and submitted 
that the custom was not established. 

There is no force in the contention that the rule as to custom laid 
down by this Board in 


Ramalakshmi Ammal v. Perumal, [1872] 14 M. I. A. 570, at p. 685, 
does not apply to the Punjab and Sind. It still remains law that 


-whoever sets upa custom must prove it. This was clearly recog- 


nised in the Menon case 
Mahomed Sidick v. Haji Ahmed, [1885] I. L. R., 10 Bom., 1, at p. 9. 


Grey, replied, 
Their Lordships’ Jadgment was delivered by 


Lorp Buckmaster.—On the 30th January, 1907, Mir Hussain 
Ali Khan of Talpur died intestate, leaving neither widow nor child. 
His nearest surviving relations were the plaintiff, Abdul Hussain, 
the son of his brother by the half-blood, one sister, the first defen- 
dant upon the record, and his sister’s son, who is the second defen- 
dant. His estate, consisting exclusively of personal property, and 
largely of what we should call personal effects, is of great valae, and 
doubtless also, from the character of many of the articles, of greai 
personal interest to his relations. It is a dispute about the inherit- 
ance of this property that has given rise to the present appeal. The 


-deceased was a member of the family of Talpur Mirs of Sind, whc 


were a branch of the large Baluchi tribe. He wasa Mohammedan, 
and, if Mohammedan Law governed the question, the rights of the 
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® 
parties would vary accordingly whether the deceased was a member 
of the Shia or of the Sunni sect. If the former, the sister would 
inherit the whole estate ; if the latter, the plaintiff would be entitled 
to a half. The plaintiff alleges, however, that the rightsof inherit- 
ance sre not tobe determined according to Mohammedan Law, but 
that they*are regulated by a custom well-known and distinctly ascer- 
tained by which, notwithstanding the provisions of the Koran, 
women are excluded from any share in the inheritance of a paternal 
relation. „He further alleges that, if this contention does not prevail 
the deceased was a Sunni and not a Shia, and that he is therefore 
entitled to the more limited rights to which reference has been made. 
Their Lordships think it is convenient to dispose of the latter conten- 
tion first. 


Although the holding of religious opinion isa matter of personal 
faith, and ordinarily it may not be easy to determine what the nature 
of that faith may be, yet in a case like the present, where the ques- 
tion lies between two sects so sharply divided in ritual and observ- 
ances, performance of prayers, and public declarations of faith as 
the Suuntand the Shia, it is readily capable of being determined by 
definite evidence of action, conduct, and observance. For reasons 
which their Lordships consider as conclusive, both the Judicial Com- 
missioner, before whom the case was first tried, sitting as District 
Judge, and the Court of the Judicial Commissioner of Sind before 
whom the appeal was heard, have decided thatthe deceased was of 
the Shia persuasion, and with this finding their Lordships see no rea- 
gon to interfere. 


There remains therefore for consideration only the question of 
custom, and upon this the court of first instance and the Court of 
Appeal have differed, the District Court holding that the custom was 
established, and the Court of the Judicial Commissioner of Sind 
deciding that it was not. It is from this latter decision that the 
present appeal proceeds. 


Before proceeding to investigate the facts and circumstances that 
have influenced the two judgments already mentioned, it is desirable 
to make plain what is the position of a person like the plaintiff, who 
asserts that custom and not Mohammedan Law gives him the rights 
he claims. The appellant alleges that, by Section 26 of the Bombay 
Regulation of 1827, which has by notice been extended to the dis- 
trict of Sind, a presumption ought to be made in favour of the exist- 
ence of a usage or custom where it is known that that usage or cus- 
tom is prevalent. He bases this argument upon the words of the 
Regulation, which are as follows :—“ The law to be observed in the 
trial of suits shall be Acts of Parliament and Regulations of Govern- 
ment applicable to the case ; in the absence of such Acts and Regula- 
tions, the usage of the country in which the suit arose; if none such 
appears, the law of the defendant ; and in the absence of specific law 
and usage, justice, equity, and good conscience alone.” 
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Their Lordships cannot accept this view. In a .caseof Daya 
Ram v. Sohel Singh (‘), which related to proof of a Hindu custom, 
the Chief Court of the Punjab had to consider a similar question on 
the terms of Section 5 of the Punjab Laws Act, the words of which 
are more strictly in favour of the appellant's contentfon than those of 
the Regulation that governs this dispute. This contention Was dealt 
with by Mr. Justice ROBERTSON at p. 410 of the repcrt in words 


. which their Lordships think so aptly and expressly declare the true 


relation of the necessity of proof as between customary and established 
law that they may with advantage be reproduced The learned 
Judge said :— 

To all cases it appears to me under this Act, it lies upon the person as- 
serting that he is ruled in regard to a particular matter by custom, to prove 
that he is so governed, and not by personal law, and farther, to prove what 
the particular custom is. There is uo presumption created by the clause in 
favour of custom ; on the contrary, it is only when the custom is establish- 
ed that itis tobe therule of decision. The Legislature did not show 
itself enamoured of custom rather than law nor does it show any tendency 
to extend the ‘principles’ of custom to any matter to which a rale of 
custom is not clearly proved to apply. It ig not the spirit of Cdbtomary 
Law, nor any theory of cagtom or deductions from other customs which 
is to be a rule of decision, but only ‘any custom applicable to the parties 
concerned which is not... .’; and it therefore appears to me clear 
that when either party to a suit sete up ‘custom’ as a rule of decision, it 
lies npon him to prove the oustom which he seeks to apply ; if be fails to 

- do so clause (b) of Section 5 of the Panjab Laws Act applies, and the 
rule of decision must be the personal law of the parties subject to the 
other provisions of the clause. ” 


The principle that underlies this statement is, in their Lordships’ 
opinion, correct, and is applicable to the construction of the Regu- 
lation that governs the present case. It -is therefore incumbent 
upon the plaintiff to allege and prove the custom on which he relies, 
and it becomes important to consider the nature and extent of the 
proof required. Their Lordships have carefully considerad the 
difficulty of applying all the strict rules that govern the estab- 
lishment of custom in this country to circumstances which find 
no analogy here. Oustom binding inheritance in a particular 
family has long been recognised in India (see Soorendranath Roy v. 
Musammat Heeramonee Burmoneah (2), although such a custom is 
unknown to the law of this country and is foreign to its spirit. 
Customs affecting descent in certain areas or customs affecting 
rights of inhabitants of a particular district are perhaps the nearest 
analogies in this country. But in England, if a custom were alleged 


(1) [1906] Punjab Record, vol. xli, p. 390. 
(2) [1870] 12 Moore, I. A., p. 91. 
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25 applicable to a particular district, and the evidence tendered in 
its support proved that the rights claimed had been enjoyed by 
people outside the district, the custom would fail. This principle, 
however, it seems to their Lordships, ought not to be applied in con- 
sidering such £ custom as the one claimed here, since, if the - custom 
were if faci well established in one particular family, whether it 
were enjoyed or no by another family would not affect the question, 
since the custom might be independent in each case, and the evi- 
dence, would not establish that the custom failed by reason-of the 
inability to define the exact limits within which it was to be found 
when once it was established that, within certain and definite limits, 
it undoubtedly existed. 


Nor are their Lordships prepared to accept without qualification 
the statement of Mr. Justice Crovon thatit is necessary to reject 
as useless for proving the custom. “all those instances where we 
have no evidence that the deceased left any estate at all, or where 
there is no evidence to show its nature or value, or the amount of 
liabilities against it, e. g., whether or not it consisted merely of a 
Jagir, or Maf. land, or of heirlooms, or of land heavily mortgaged, 
or of the family demesne ; where there is no proof and no admission 
that the lady said to have been excluded had a legal claim to a share 
under the ordinary law ; where, in case of a married lady, we have 
no evidence showing the actual amount of dowry received ; whére, 
in case of unmarried ladies, there is no proof that they knew of the 
custom and stood aside in . obedience to it. And inall those cases 
where a witness states that he has himself excluded his own sistera, 
or nieces, our Judgment as to the value of such statement as evidence 
of the custom having been enforced must be held in suspense vntil 
there is also evidence before us that the ladies had independent 
advice, and, with full and intelligent knowledge of the custom, 
voluntarily acquiesced in their exclusions.” An example of each of 
the conditions there laid down ought certainly to be established by 
some witness, but it isnot, in their Lordships’ opinion, necessary 
that all should be proved in every case, as as this might greatly weaken 
the evidence by tradition to which ina custom of the character 
under consideration great weight is due. 


But, as pointed out by this Board in Ramalakshmi Ammal v Siva- 
nantha Perumal Sethurayar (3) “ It is of the essence of special usages 
modifying the ordinary law of succession thai they should be an- 
cient and invariable: and it is further essential that they should be 
established to bo so by clear and unambiguous evidence, It is only 
by means of such evidence that the courts can be assured of their 
existence, and thatthoy possess the conditions of antiquity and 
certainty on which salono their legal title to recognition depends.” 

Tt is therefore necessary to define what is the custom, and then 
examine the evidence to see if it satisfies the conditions so laid ‘down. 


(1) [1872] 14 Mooro, I. A., 585. 
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It is urged against the appellant that he alleged the custom oh which 
his case depends in three different forms: first, in the plaint filed 
on the 12th July, 1907, in which he asserted his rights as arising 
from current and immemorial custom of the dynesty of the parties; 
secondly, in an affidavit sworn by him on the 10th July, 1907, where 
he said that the custom was “that a woman after her marriage loses 
al] interest and right of inheritance in the property left by her rela- 
tions (on the father’s side); ” and finally in the plaintin the present 
proceedings, where the custom is asserted in these terms:—“ Rut 
according to the custom regulating the inheritance by femalés in the 
family of the parties and amongst the respectable Baluchis and 
Sardars, which is ancient and which is invariable, and has been acted 
upon from time immemorial, and which has obtained amongst Sunnis 
or Shias alike, a woman is entitled to her proper dowry according 


` to the rank or status of the family, and she has no other rights of 


inheritance to the property of her paternal relations.” 

There certainly is a marked difference between these different 
customs, but their Lordships are not prepared to give this fact such 
weight as to crush the appellant’s case, and they will assume that 
the custom upon which he relies is a custom by which, in the event 
of intestacy, daughters of the deceased are excluded in favéur of 
their brothers, and sisters infavour of male paternal collaterals and 
the question is, was such a custom proved ? 


A very large number of witnesses were called in its support, and 
a number of instances, amounting to sixty-one in all, were given 
as evidence of its operation. This evidence has been the subject 
of the most painstaking and careful analysis by both the courts, and 
has again been carefully considered by their Lordships with the 
assistance of the criticisms made, both in the District Court and in 
the Court of Appeal. Upon the whole their Lordships think that 
this evidence fails to satisfy the necessary standard of proof and 
that upon this point the jugdment of the High Court must be accept- 
od. Their Lordships do not propose to examine again in detail 
each one of the instances mentioned, for there are one or two gene- 
ral observations which are, in their opinion, sufficient. 


The custom alleged, in its form most limited and best suited to 
the plaintifi’s case, is a castom confined to the Talpur Mirs, the 
descendants of one Kaku Khan. These descendants are now repre- 
sented by eight different families, viz.:—Sorabanis, Rustomanis, 
Bijranis, Shahdanis, Mahomedanis, Shahwanis, Jamanis, and Mani- 
kanis, of which the deceased belonged to the Shahdanis. Relevant 
and material instances are to be extracted from the descent of these 
families. The attempt to extend the custom t> the “ respectable 
Baluchis and Sardars” broke down, and it would in their Lordships’ 
opinion,- under any ciroumstance, have been unsafe to assume a 
custom applicable toa group of people so vaguely defined as those 
covered by the definition of “respectable Baluchis and Sardars.” 
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Dealihg, therefore, with the Talpur Mirs alone, their Lordships think 
the evidence is subject to the following comments :— 


In the first place, many of the instances relate to descendants 
of a ruling family and depend upon the eldest son inheriting to the 
exclusion of his brothers and sisters. Although it is true that the 
sisters are excluded, yet it is plain that we have not in these cases 
reached the custom on which the plaintiff relies, because in a ruling 
family an over-riding custom has excluded all males as well as 
females in favour of the eldest male. Nine further cases relate to 
instances where the excluded daughters were unmarried and living 
with their brothers. These instances. cannot be confidently relied 
upon. The position and relationship of the different members of 
the family must always be considered in determining whether claima 
are not met because the rights to which they relate do not exist or 
whether they are put on one side because, in the circumstances, 
there is no need that they should be asserted. This is pointed out 
in the case of Mirabivi v. Vellayanna (1), by Carer Justion TURNER 
and Mr. JustiocrE Hurons. It is there stated at p 465 :— 


" It must be admitted that instances have been adduced in which the claima 
of daughters and sisters to a share have been ignored, or they have been allotted 
maintenance, thongh the cases mentioned by the Judge ofa partition in the 
father's life-time are not inconsistent with Mohammedan Law. There are also 
cases in which married daughtera have been treated as estranged from the 
family. But instances of this kind will be found to ocour where there is no 
doubt that the family is governed by pure Mohammedan Law. Indeed, in many 
parts of the country itis unusual for Mohammedan ladies to insist on their 
unquestioned rights. They will often prefer being maintained by their brothers 
to taking a separate share for themselves, and when they are married the 
marriage expenses and presents are often, by express or implied agreement, taken 
as equivalent to the share which they could claim. Moreover, Mohammedan 
females are so mach ander the influence of their male relations that the mere 


partition of the property among the males without reference to them cannot count: 


for much.” 


And with this statement their Lordships are in entire agreement. 


In certain other instances, and notably in 24, 35, and 45, there 
is no substantial evidence of property to be divided, andin the most 
recent cases of all, 52-60, there is only one witness who speaks in 
their support, although it is plain that there must’ have been others 
who could have spoken upon the matter. It ought not, of course, 
to be assumed that a custom fails because certain of the instances 
brought forward in its support may be referable to other causes than 
the custom relied upon; nor again, because in certain respects some 
of the witnesses may be found untrustworthy. 

‘ (1) [1884] I. L. R., 8 Mad, p. 464, 
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But there isone outstanding ‘circumstance in the present case 
which their Lordships think demands attention. Mir Rustom Khan 
is the admitted head of the Rustomanis. He is a man of position 
and authority, and he saysin plain terms that “there is no such 
custom amongst our families by which daughters agd sisters are 
excluded from inheritance. They get their share of inheyitance 
according to Mohammedan Law.” 


He is supported by other witnesses, of whom the learned trial 
Judge says that they are all witnesses of high position, and that 
there seems no special reason why they should combine to give false 
evidence on behalf of the defendants, although he adds that Mir 
Rustom Khan was not on good terms with the plaintiff, and inclined 
to exaggerate his evidence. But the learned Judge declines to 
accept the view that these important witnesses are committing per- 
jury, and the statement which he thinks shows a tendency to bias in 
favour of the defence is a statement which may well have been mis- 
understood. Mir Rustom Khan was speaking of the religion of the 
deceased, and stated that whenever a Sunnt entered his house he 
had it washed three times. As the servants were Sunnis the learn- 
ed Judge thinks that this isa clear improbability. It appears to 
their Lordships quite possible that Mir Rustom Khan was é@nly 
referring to people of a similar social standing to the deceased, who, 
it is not unreasonable to assume, would not pay the same attention 
to the religion of his servants that he might to ihe religion of his 
friends. But however this may be, Rustom Khan can have been 
under no misapprehension upon the question of this custom. If he 
did not know of it, it may be safe to say that it did not exist. If he 
did know of it he could not have denied the knowledge without 
deliberate untruth, which there is no reason to impute to/his 
evidence. A 

There is, however, one instance in connection with his testimony 
which does need some further consideration. Mir Validad Khan, 
who was the paternal uncle of Rustom Khan, died leaving three 
sons and six daughters Mir Rustom Khan was asked to dete mine 
how the estate should be divided among the three sons, and he made 
an award, effecting this division. It is suggested that if no such 
custom as that alleged existed he must have known that he was 
making an improper division of the property. Their Lordships do 
not think this is the only and necessary inference. He was never 
asked to determine the rights as between the brothers and the 
sisters, but merely how to divide the property among the brothers 
themselves, and it may well be that he assumed that arrangements 
had been made with the sisters which rendered it unnecessary for 
him to consider anything more than the actual point that he was 
called upon to determine. He also speaks toa matter, to which 
constant reference is made by the witnesses, and that is that the 
question of inheritance is desided in each family, either by a family 


~~ 
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council dr by the head of the family. This is an extremely pro- 
bable explanation of many of the instances in the present case, and 
if it be accepted it destroys the custom, because the division made 
according to the wishes of the members of a family council is 
certainly not the custom on which the plaintiff relies. 


In every case of this kind the burden of proof lies heavily upon 
the plaintiff, and though his evidence may consist of a number of 
striking instances in support of his case, it receives a severe blow 
when prominent members of the families concerned deny that the 
custom exists. 


There is also another piece of evidence which is of considerable 
value: this is to be found in the Revenue Records which relate to 
the descent of the property of- Mir Ghulam Ali Khan, who: died 
leaving three widows, one sister, two daughters, and a brother; one 
of these Records, dated October, 1903, shows a clear division 
according to the Mohammedan Law, and not according to any such 
custom as is alleged. There are no other Revenue Records pro- 
duced, and it is said that the reason of their non-production is that 
they do not assist the defendants’ case. But their Lordships think 
the omission is serious. The best evidence associnted with any such 
custom as that alleged would bo found in connection with the 
division of land, and these records would at least have established 
the fact that land was left, its extent and character, and would, were 
it the fact, make clear the point which the evidence leaves uncertain, 
thatin the division of this property, the women were excluded. 


The argument put-forward by the defendant that in many of the 
cited instances, the women said to have been excluded have been 
provided with dowries either in the life-time of the owner of the 
estate, on the division of which they received no benefit, or after his 
death by a male relation, and that this was equivalent to and must 
be taken as a recognition of their right to share, is one to which 
their Lordships are unable to accede Itis quite possible that the 
husband of a wife who had been suitably dowered would not desire 
to claim rights of inheritance agairst ihose by whose generosity or 
at whose expense the dower had been provided, but this would not 
involve the conclusion that the right to share existed and had been 
satisfied by the dower. 


Again, such on argument, though it might affect inheritance 
as between father and daughter, would not cover the present case, 
for, if a daughter had been dowered by her father, and this were 
treated as equivalent to an advancement of her share in his estate, 
this would not affect a claim like the present put forward by a 
woman to a share in her brother’s -estate by whom she had never 
been dowered at all. 


The ground upon which their Lordships base their judgment 
does not.include any guch considerations ;. it is their opinion that, 
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although there is much reason in history for the custom alleged, and 
some evidence by which it receives support, yet on the whole the 
evidence has fallen short of the standard to which it must attain in 
order to succeed in altering the devolution of property according to 
Mohammedan Law to a devolation determined by a family custom, and 
they will accordingly humbly advise His Majesty that this appeal 
should be dismissed with costs. 
Appeal dismissed, 


E. Dalgado :—Solicitor for the appellant. r 
[Vilson § Sone :—Solicitors for the respondents. 


A. P. P. 


HIGH COURT. 


LIAQAT HUSAIN AND OTHERS : 


versus 
EMPEROR.” 
Code of Criminal Procedure (Act V of 1898), sections 203, 437—Complaint 
summarily dismissed —Further enquiry—Notios to accused not necessary, 
Where an accused person was not oalled upon to appear in the first 
instance and where an order was only made under section 203 of the Code 
of Criminal Procedure the issue of a notice is unnecessary when the order 
is set aside. 

CRIMINAL Revision from an order of W. F. Kirron, Esq., 

Sessions Judge of Aligarh. 


C. Dillon and C. Ross Alston, for the applicants 
G. P. Boys, G. W. Dillon and ./. M. Banerji, for the opposite- 


party. 
The following judgment was delivered by 
BANERJI, J.—The applicants in this case were charged under 
sections 342, 323 and 454 of the Indian Penal Code by one 
Ganga Sahai who filed a petition of complaint in the court 
of a Magistrate of the first class. The Magistrate apparently 
after examining the complainant ordered an enquiry under section 
202 of the Criminal Procedure Code by a Magistrate of the 
third class. A report was made by tbat Magistrate and ns a 
result of that report the complaint was dismissed under section 203 
° Cr. Rev. No. 850 of 1917, 
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without suing any notice to the persons against whom the com- 
plaint was made. Upon application made to the learned Sessions 
Judge, he set aside the order of dismissal and directed that the case 
should be tried by another Magistrate. Before making his order he 
did not issue nojice to the accused persons to show cause why the 
order of gismissal should not be set aside. On the strength of this 
omission the present application for revision has been made and the 
only contention put forward on behalf of the applicants is that the 
court ought to have issued notice to them and for not having done 
so, its ordér ought to be set aside. It is conceded that the order of 
the learned Sessions Judge is not illegal by reason of his omission 
to issue notice, but it is urged that as the order was to the prejudice 
of the applicants, notice ought to have been issued. No doubt it 
has been held in this Court that when an order is made to the 
prejudice of an accused person, it is desirable that he should be 
afforded an opportunity of showing cause against the making of the 
order, but this rule has been held to have certain limitations 
Where the accused person was not called upon to appear in the 
court below in the first instance and where an order was only made 
under section 2038, the issue of a notice was unnecessary. This was 
held by Mr. Justiog TUDBALL in Angan v. Ram Pirbhan (1). The 
learned Judge observed :—“ In my opinion a notice to a person 
against whom a complaint is made is quite unnecessary where it is 
sought to set aside the summary order in a proceeding to which he 
was actually no party,” and he held that the cases in which a notice 
was necessary before an order could be made to the prejudice of an 
accused person, were cases in which after an accused person was 
tried and discharged a further enquiry was ordered behind his back 
and without notice to him. A similar view was held in the Calcutta 
High Court by certain of the Judges who decided the case of Jari 
Dass Sanyal v. Saritulla (2). In the course of his judgment Mr. 
Justice Prinsep, observed :—“A notice certainly would not be 
necessary before an order to set aside an order of dismissal under 
section 203 could be passed, since that order was not passed witha 
notice to the accused person orin his presence and therefore is 
probably unknown to him.” The learned Cuter Justicg made re- 
marks to the same effect at page 617. In view of these authorities, 
from which I see no reason to differ, I do not think that this ap- 
plication is sustainable and that notice was necessary. I accordingly 
reject the application and discharge the order staying proceedings. 


Application rejected. 
(1) [191B]I.L. R., 35 All, 78. (2) [1887] I. L. R., 15 Cal., 608. 
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Civit GOBIND DAS anp axotuer (Decree-holders) o 
1917 tersus 
nege KARAN SINGH anp orders (Objectors).* 
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E Provincial Insolvency Act (II of 1907), section 28—Altachment of property — 
PEER T Judgment-debtor subsequently adjudicated insolvent—Atlachment inopera- 
BANERJI, J. tive—Properly vests in Ieceiver—Locus standi to maintain appeal. 

After an adjudication in insolvency, an attachment of property though 
made before the adjudication, ceases to have any effect, aud the proporty 
of the insolvent vests in the Receiver who is the person to maintain all pro- 
ceedings. 

Whero no Receiver is actually appointed the court is the Receiver under 
section 23 of the Provincial Insolvenoy Aot. 

First APPEAL from an order of H. J. Beit Esq, Districtedudge 
‘of Jhansi. 
Girdharilal Agarwala, for the appellants. 
Peary Lal Banerji, for the respondents. 
The judgment of the Court was delivered by 
les ; Ricuarps, C. J.—A preliminary objection is taken to the hearing 


of this appeal that the appellants bave no locus standi. The dispute 
is about the property of certain buffaloes. The appellants alleged 
- that these buffaloes belonged to the insolvent. It appears that the 
appellants were decree-holders and had attached the buffaloes just 
before the adjudication in insolvency. Upon the adjudication in 
insolvency the attachment ceased to have any effect. All the pro- 
perty of the insolvent vested in the Receiver. In this particular case 
there was no actual receiver appointed, but the court itself in such 
cases is the Receiver (See section 23). In our opinion the pre- 
liminary objection bas force and must prevail, We dismiss the 
appeal with costs. 


Appeal dismissed. 
7 BL A. F. O. No, 115 of 1917. 
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°” THAKUR SRI SRI RADHA KRISHNA Civ 
CHANDERJI (Defendant) 191 
versus June, 21 ee 
RAM BAHADUR anp oruens ( Plaintiffs) Loin 
Hindu Law—Debts—Joint family property—Liability for father’s debts—|Vaiver ae aoe 
of creditor's olaim to proceed against such preperty—Symbolical possession eal 
— Sufivient to interrupt adverse possession. SUMNER, 
The general rulo of Hindu Law is that ancestral property in a joint get 
family inay be made liable for the father’s debts, unless those debts Mr. 


are shown to have been for an illegal or immoral consideration: but thig AMIEER Ar. 
rale is not always applicable, e.g., the creditor's conduct may evidence his 
intention not to resort to any such right. 

Where therefore it appeared that the interest of the father had been 

» taken in execation, bat it was sought in the Privy Council to extend that 
interest beyond his life on the ground that his sons were liable under the 
aforesaid rule, 

Held, that sach an argument was no longer open to the attaching 
creditor, as {here might have been an answer to it if it had been raised in 
the courts below. _ 

* S8ymbolical possession is sufficient to interrapt adverse possession, if the 
adverse possessora are parties to the proceedings in which, it is given. 

Juggobandhu Mukerji v, Ram Chandra Bysack, [1880] I. L. R., 5 Cale., 
584 (F. B.), followed. - 

APPEAL against a decree of the Calcutta High Court, dated 
June 24, 1913, reversing a decree of the Additional Subordinate 
Judge of Monghyr. 


The facts of the case sufficiently appear from their Lordships’ 
judgment. The trial Judge held that the 150 bighas therein men- 
tioned, claimed by the defendant as purchaser of the interest of 
Sheo Perkash Misr, were the absolute property of the said Sheo 
Perkash, and that plaintiffs-respondents acquired no title thereto 
from his sons. He also held that plaintiffs’ suit was barred by = 
limitation. On both these points his decision was reversed by the 
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High Court who held that all that Sheo Perkash reserved to himself 
and all that the defendant bought was a life interest, and that on 
Shoo Perkash’s death the 150 bighas reverted to the joint family. 
On the point of limitation they held that symbolical possession was 
given to plaintiffs in the execution proceedings, and that as defen- 
dant had been made a party to those proceedings this was sufficient 
to interrupt the 12 years’ adverse possession on which defendant 
relied They accordingly gave plaintiffs a decree for the 150 bighas. 
Hence this appeal. 


Abdul Majid, who appeared for tho appellant (the respondents 
being unrepresented) submitted that the 150 bighas were expressly 
excluded from the sale at which plaintiffs bought but that anyhow 
the sale to defendant was of the right, title and interest of the father, 
and that by purchasing under his decree the defendant gota good 
title not only against the father, but against the sons. It is not 
absolutely necessary they should be made parties: their interest 
is liable for their father’s debts. 

Mayne, Rinda Law, para. 321. ` 
Muddun Thakoor v. Kantoo Lal, [1874] 1 I. A., 321. i 

[The Board intimated that this point had never been taken before 
in the case and that they must decline to go into if. | 

There remains the point of limitation, IE any symbolical posses- 
sion was given at all, it did not cover this 150 bighas: buat anyhow 
symbolical possession would not interrupt our adverse possession : 
to do that, actual dispossession was necessary. 


[| Mu. AMEER Ati—kReferred to 
Juggobundhu Mitter v. Purna Nund Gossami, [1888] IL. L. R, 16 Cal., 
580]. 


The two rulings on which the Calcutta High Court rely refer to 
lands in the occupation of tenants, as to which symbolical possession 
was the only possession possible ; this is not so here. 


[Lorp Suunnn, asked if the point had been taken before r] 


[ MR. AMEER ALI, pointed out that one of the grounds of appeal 
in the application for a certificate seemed to cover it ] 


It is a question of law. 


[Lord Susiner.—It is a question of procedure in execution. 
You say symbolical possession was the wrong thing to do: that they 
ought to have taken actual possession. ] 

The two cases cited against me do not apply. It has been held 
in Bombay by a Fall Bench that symbolical possession is not equi- 
valent to real possession under the Civil Procedure Code except 
where the Code expressly or by implication provides that it sball 
have that effect. 


Mahadeo Sakharam Parkar v. Janu Namji Hatle, [1912] I L. R., 36 
Bom., 873. 


[Loro Dunepin.—That was the case of a judgmont-debtor. | 
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Their Lordships’ judgment was delivered by. 


Lorp Sumner—This was a suit to recover possession of 150 
bighas of land in mouzah Nagdah, in the pergunnah of the same 
name and the district of Monghyr. The plaintiffs had acquired 
inter alia such fight in that land as could be sold undera decree 
in favofir of mortgagees against two members of a joint Hindu 
family, named Rudra Parkash Misser and his younger brother, 
Dharam Parkash Misser, and they alleged this right to be the full 
tithe to the land. The principal defendant, an idol by his shebaits, 
who were in actual possession by théir tenants, claimed in right of 
a judgment-creditor of the father of Rudra and Dharam, who had 
bought the land at an exécution sale uncer his decree in 1883, 
and they alleged fhat the title thus derived from the father was 
better than any title that could be derived from his sons. They 
also relied on adverse possession. They proved that they had held 
the land by their tenants for many years before the suit, but the 
plaintiffs in reply alleged effective interruption of -their possession 
within twelve years before the suit. The Subordinate Judge. 
decided for and the High Court against the defendant; hence this 
appeal. The respondents did not appear at their Lordships’ bar. 
Ther were other parties to the suit, butin substance none were 
interested except those above mentioned. 


Pandit Babu Sheo Parkash Misser, who lived at Mirzapur 
Gobardhan, in the district of Monghyr, was tho head of a joint 
Hindu family of zamindars . governed by the Mitakshara law, which 
was entitled to considerable property in Behar. In 1873 he execut- 
ed what has been called, somewhat loosely, a deed of gift in favour 
of his only son, Pandit Babu Rudra Parkash Misser, thena child. 
There were other members of the family beside Sheo and Rudra. 
By this deed he recited that among other family properties there 
was an 8-anna share in mouznh Nagdah and he conveyed by gift 
to his son all his rights and interests in that and other properties, 
and then declared that— 


‘400 rupees per month...... shall continue to be paid to me... for 
defraying the expenses of the maintenance of me, the declarant, and for meet- 
ing my personal expenser, and, over and above that, 160 bighas of land 
by measurement, situate in mouzah Phulwaria or in any other mouzah, shall 
remain in my possession and occupancy as sirat land, and the measurement and 
the demarcation of the boundaries thereof shall be made as soon as possible, 
and the said land shall be held by me in my possession as zirat without paying 
any rent therefor.” 


There were other provisions, but it does notseem material to 
consider them on the present appeal. 


No doubt so unusual a transaction might be culled in question 
on various grounds. The appellant did, indeed, suggest that its 
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object was to defeat and delay creditors, but, as such a point ought 
to have been made at the trial, so that the facts might bave been 
investigated, their Lordships declined to entertain it. 


The appellant in the proceedings below made this deed the 
basis of his claim of title, and as the respondents “accepted it ag 
valid in the courts below, the only question which arises upon it 
for their Lordships is one of construction, namely what was the 
interest in the 150 bighas which Sheo Parkash reserved to him- 
self? It is not necessary to examine what precise right Sheo Pàr- 
kash may have had, as head of a joint family, to make such an 
arrangement, although no separation of the family took place nor 
were its properties divided, or to create a new ztrat land out of that 
which had been theretofore merely part of the zamindari land of his 
family. In the view which their Lordships take it is sufficient to 
answer this one question. That interest continued no longer than 
his life, and determined when he died in 1893, leaving his two sons 
Rudra Parkashand Dharam Parkash, him surviving. Subsequent 
events made the words “ as zirat land” of some importance. Their 
Lordships think that on the true construction of these words, as 
used in this connection, they merely mean “ for the personal, use 
and maintenance of the declarant himself, without paying any 
rent therefor.” As between ryot and zamindar, and sometimes ag 
between the zamindar and the revenue authorities, questions as to 
strat or zarait lands involve very different considerations. The 
present case, however, is not one which touches a ryot’s claim 
to be protected against dispossession so long as his rent is paid, or a 
zamindar’s claim to an abatement of jumma in respect of lands held 
by him for his maintenance as zirat. In this case the word is used 
merely to describe the kind of interest reserved to the grantor under 
this particular deed, and its interpretation does not affect the general 
Jaw or custom as to zirat lands. The land was never in fact cultivat- 
ed by-Sheo Parkash nor had it ever been recognised by village 
usage as his private land. The deed reserves a certain area, to be 
thereafter particularly set out, for the declarant’s occupation, rent- 
free, as part provision for his personal maintenance, his sons and 
other dependants being otherwise provided for under the general dis- 
position of the family properties made by thedeed. So used, the 
term ‘‘zirat’’ ceased to be a description truly applicable to these 
lands after the death of the declarant, nor could third parties, who 
were entitled to his rights alone, found upon this word any claim to rights 
in the land, which he could never have enjoyed. With the deter- 
mination of his interest this land would again form part of the general 
zamindari property of the undivided family. During the life-time 
of Sheo Parkash the interest of his son, Rudra, in the 150 bighas 
would be a vested zamindari interest in reversion. On the father’s 
death the suspension of his right as zamindar to collect rents from 
the tenants of it would terminate, and, as manager and head of the 


d 
VOL. XVI.] PRIVY COUNOIL 37 


joint family, he would possess and enjoy this parce] in like manner as 
the rest of the family property. Such upon the argument present- 
ed to their Lordships appears to be the trus effect of this deed. 


That the interest of Sheo Parkash, tale quale, was validly assign- 
able has not bean contested, and their Lordships will assume it to be 
go for present purposes. Some years after he executed his deed 
Sheo Parkash was sued for debt by the predecessors-in-title of the 
present appellant. For what the debt was contracted or when does 
not appear. A decree was-obtained, and in execution proceedings 
his right to the 150 bighas was sold in 1883 to the decree-holders. 
They then claimed to have this area delimited and obtained an order 
in 1886, which was duly executed in 1888, that a sufficient area of 
land fit for khud-kasht should be set out. Tc these proceedings Rudra 
Parkash and Dharam Parkash were made defendants. Evidently Sheo 
Parkash had not asserted his right to have this Jand set apart for his 
use, and probably, as was stated below but not proved, he had re- 
ceived money payments, which had made any demarcation unnecess- 
ary. -© Clearly there was no partition by the family. The~decree- 
holders in 1886 got possession of the 150 bighas as if they had been 
in the occupation of Sheo Parkash and for his interest therein, what- 
ever if might be. Doubtless they supposed that interest to have been 
absolute, and the family may have thought so too, but the point does 
not seem to have been raised. Subject to the question of disposses- 
sion in 1898, they have enjoyed the rents cf it ever since. A series 
of zarpeshgi patiahs, mustayiri pattahs, and kabultyats was produc- 
ed, and sufficiently established the case. | 


Before their Lordships the appellant took this new point. Even 
if the interest of Bheo Parkash in the land, which was sold in exe- 
cution, determined with his life, it was saic that the interest of his 
sons must be deemed to have been sold too, for the ancestral pro- 
perty in a joint Hindu family may be mada liable for the father’s 
debts, unless they can be shown to have been for an illegal or im- 
moral consideration. Such rules, however, do not always apply. 
The creditor’s ecnduct, for example, may evidence his intention not 
to resort to such a right, whereby, after all, one man’s property is 
taken to pay another man’s debt. This is zeculiarly so where the 
form of his proceedings points to an election to seek execution 
against his own debtor's interest, and no further. In the preseht case 
there is strong evidence of such.an intention. The certificate of sale, 
moreover, dated the 10th January, 1884, recites that the decree- 
holder, Krishna Mohan Ghatak, has bought “the right and interest 
of the judgment-debtor, Sheo Parkash Misser, to be allotted by di- 
vision, namely, by a separate allotment of 150 bighas of land... . 
for the purpose of cultivation.” It does not appear that he claimed 
execution at any time against the family property generally. The 
whole of the facts should have been investizated at the trial. Cer- 
tainly their Lordships ought not to.decide apon ‚a general claim of 
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- right, now first raised, when there appears to be, to say the least of ‘it, 
' a prima face answer, which might have been completely made out if 


the appellant had raised the contention in the courts below. They 
are of opinion that such an argument is no longer open to him, 


= In 1889, while Sheo Parkash was still alive, hig two sons mort- 
gaged the family estate, including their share in mouzah Nagdah, to 
the predecessors-in-title of the present plaintiffs. After his death 
the mortgagees took proceedings to enforce the mortgage, and, among 
others, made the predecessors of the present defendants partigs to 
them. In due course a decree was obtained, and upon th8 applica- 
tion for a sale in execution, it was asked that the order should apply 
to the mortgaged properties “ with the zarazt land” (mat arazi zirat). 
On a formal objection being taken to the addition of these words by 
the predecessors of the present appellant, it was held that the court 
was bound to sell the mortgaged property as described in the mort- 
gage bond without addition. The order thereupon made must be 
construed as if it applied only to “ Nagdah, original with depen- 
dency, all the zamindar’s rights, together with the tolas known, by 
district names or otherwise,” following the language of the mortgage. 
The sale accordingly took place, and the mortgagees were the pur- 
chasers. ‘They received a sale certificate that they were entitled to 
‘all the zamindari rights in 8 annas pucca of mouzah Negdah,” and, 
the land being in occupation by cultivating tenants under an ap- 
parently bona fide title, they received formal possession as usual after 


_due proclamation by bent of drum in 1898. 


This interruption, if such it was, of the defendants’ actual posses- 
sion was not of long duration. Hence the necessity for the present 
suit. Hence also the defence of adverse possession for more than 
twelve years before the suit began. The Subordinate Judge held 
that in fact the symbolical possession, given under the circumstances 
mentioned, did not apply to the 150 bighas. He construed the 
order as if it had expressly excluded them, because of the deletion 
from the proposed order of the words “ mai arazi zirat.” Their 
Lordships think that this cannot be sustained. The true construc- 
tion of the decree depends on what the court actually ordered, not 
on what it refused to order. The order for possession appliod to the 
150 bighas because, following the description of the mortgaged 
lands, it extended to the lands in which the mortgagors, as zamin- 
dars and members of the undivided family, had a reversionary 
zamindari right, albert subject to the interest which Sheo Parkash 
retained for his life. 

In the High Court and before their Lordships it was further 
argued that symbolical possession would not avail against the defen- 
dants, but that only actual dispossession would interrupt their 
adverse possession. The High Court, following a decision of 
the full Bench in Juggobundhu Mukerji v. Ram Chandra Bysack('), 

(1) [1877] I. L. B., 5 Cal., 584. 
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held that symbolical possession availed to dispossess the defend- ` Civit 
ants, sufficiently, because they were parties to the proceedings re 
in which-it was ordered.and given. This decision is one of long: : 
stdnding, and has bosn followed for many years. Their Lordships papa 

see no reason to question it or to hold that this rule of procedure Krisuwa 
should now be altered. In the result tha appeal fails, and their Cuanpens 
Lordships will humbly advise His Majesty that it ought to be dis- A 
missed with such costs as have been incurred by the respondents in 





Sa BAHADUR 
e entering their appearance. 
i Si ; i Lord 
Truefitt and Franin :—Bolicitors for the appellant. ee 
T. L. Wilson § Co. :—Solicitors for the respondents, 
ALP. P. - - - Appeal dismissed. 
á HIGH COURT. 
LALJI -AND OTHERS CRIMINAL 
versus 1917 
os EMPEROR (Gexpan Lar)” Fap? 
“Lee. . 
Criminal Procedure Code (Act V of 1898), section: 126—Seourity to keep the sees 
peace—Power of District Magistrate—Jurisdistion of High Court., Knox, J. 


A Magistrate of the first class ordered, certain personas to execate a bond to 
keep the peace. The persons to be bound over applied to the Sessions Judge 
to revise the order. The Sesstons Jadge was of opinion that the applicants 
should not have been bound over. He made a reference to the High 
Conrt with a recommendation that the order should be set aside :— Held 
that where the order was passed by a Mag strate subordinate to the 
Dietriot Magistrate, the record should, under section 125 of the Code of 
Criminal Procedure, be laid before the District Magistrato to deal with the 


matier.. me 


Where a Code gives a particalar court juriediction to act in ‘certain 
matters, it is that court which -should be SEN to and not the Bigh 
Conrt. 


CRIMINAL RereERENOE made by H. E, Homs Hsq., Sessions 
Judge of Bareilly. i 


The parties were not represented. 
“Or. Ref. No. 1014 of 1917. 
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The following judgment was delivered by 


Kwox, J,.—A Magistrate of the first class in Bareilly, ordered 
three persons to execute a bond for keeping the peace. The persons 


. 80 bound applied to the Sessions Judge fora revision of this order. 


The learned Sessions Judge went into the reasons “set out by the 
Magistrate for passing his order and came to the conclusion that the 
applicants should not have been bound over, and that the order 
binding them over should be set aside. He considered that under 
the ruling Banarst Das v. Partab Singh(}), this could only be done by 
reference to this Court. He has accordingly sent the case up with 
a recommendation that the order be set aside. The case before mo 
however differs from the case of Banarst Das v. Partab Singh(1) In 
this last case the District Magistrate had treated it as though it 
were an appeal and cancelled the order of the lower court. It was 
held that the order of the District Magistrate was void as an order 
passed without jurisdiction. There is no sign however that the 
case before me is a case of an appeal from an order of the Magistrate 
of the first class. It appears to me that the District Magistrate has 
power at any time for sufficient reasons to be recorded in writing 
to cancel any bond for keeping the peace provided that the bond be 
one given in obedience to an order of a court in his district not 
superior to his court. In the present case the Magistrate who passed 
the order was a Magistrate subordinate to the District Magistrate, 
and I agree entirely with what was said in the concluding sentence 
of this Court’s judgment in Banarst Das v. Partab Singh(!), thus far 
namely, “the matter isone concerning the peace of the district, 
and I think it advisable in the circumstances of the case that the 
record should be placed before the present District Magistrate so 
that he may examine it himself and see whether or not it is any 
longer necessary to keep the opposite party under his bond.” I see 
nothing in the words contained in section 125 of the Code of Crimi- 
nal Procedure to prevent the District Magistrate from cancelling 
the bond for-reasons other than that the persons bound over can be 
released without hazard to the community or any other person. 
Where a Code gives a particular court jurisdiction to act, it has 
been held by this Court on several occasions that it is that court 
which should be applied to and not this Court. I decline to inter- 
fere but direct that the record be laid before the District Magistrate 
in order that he may, if he thinks fit, deal with it under section 125. 
of the Code of Criminal Procedure. 

Order upheld. 


(1) [1912]. L. R., 36 All, 130. 
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Cade of Criminal Procedure (Act V of 1898), sections 289, 5387—Calling upon 
the acéused to enter on his defence—Omiasion by tha Judge to do so—Mere 
irregularity. 


Tho omission by the Sessions Judge to call upon ihe accused lo entor on 
his defence is a mere irregularity and is covered by seotion 637 of the 


Code of Criminal Procedure, unless it is shown that the accused has beon 
prejudiced thereby. 


The facts material for the purposes of this report may be stated 
as follows.—At a trial for murder before g Sessions Court, after the 
conclusion of the examination of the prosecution witnesses and of the 
accused, it was stated on behalf of the accused that he would not 
adduge any evidence. Thereupon the pleader for the Crown addressed 
the court and assessors and summed up his case. There was no 
entry or note on the record to show whether the court had, on the 
conclusion of the prosecutor’s address, “called cn the accused to 
enter on his defence.” After the pleader for the Crown had finished 
his address the pleader for the accused addressed the court and 
assessors. The opinion of the assessors was then taken and judg- 
ment was given and rentence passed. The accused appealed. 


Satya Narain, for the appellant.—The trial was vitiated inasmuch 
as the procedure laid down by the Jaw was not observed. Under 
section 289 of the Code of Criminal Procedure it is the clear duty 
of the court, at the stage when the examination of the witnesses for 
the prosecution and of the accused are concluded and the accused 
has stated that be does not mean to ndduca evidence and the prose- 
outor bas summed up his case, to consider whether in its opinion 
there isevidence that the accused committed the offence. If the 
court is of opinion that there is not, then under cl. (2) of section 289 
it may at once record a finding of not guilty ; if the court considers 
that there is such evidence then it is imperative for the court under 
cl. (4) to call on the accused to enter on his defence. The words 
employed in cl.(4) are, “the court shall call on the accused” ete, 
It should be observed that this calling on the accused to enter 
on his defenca is quite distinct from, and happens at a later 


stage than the mere asking of the accusad under ol. (1) whether , 


he means to adduce evidence. There is nothing on the record to 

show that the court did at all call on the accused to enter ôn his 

defence. This isa vital and indispensable part of the procedure and 
€ Cr, App. No. 738 of 1917, 
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not a mere formality. It has been held that its omission occasions a 


failure of justice and is not cured by section 537 of the Code. 
Queen-Empress v. Imam Ali Khan, [1896] I. L. R., 23 Cal., 252. 


But the common practice in these Provinces seems to be to over- 
look it. What is generally done is that the prosecution gvidence 
and the statement of the acoused are recorded, and if the accused 
says he will not adduce evidence the prosecutor addresses the court, 
then follows the address on behalf of the accused, then the court 
gums up the evidence and the assessors give their opinion or the 
jury their verdict as the case may be. It is submitted that this 


course cf procedure overrides the law and vitiates the trial. 


Unless and until the accused is called upon to enter on his de- 
fence he may think that the court considers that no case has been 
made out against him ; till then he or his pleader may not feel him- 
self called upon to put forward the whole of his defence and to say 


whatever could be said on his case, 


~ 


[ The appeal was then argued on the merits. | . 


W. K. Porter, (for the Government Advocate), for the Crown.— 
There is no affidavit on behalf of the accused in support of the 
suggestion that the court did not call on him to enter upon his de- 
fence. Even if there was such an omission, there is no affidavit to 
show that the accused was, in fact, thereby prejudiced in his defence 
in any way. Section 537 of the Code of Criminal Procedure cures 
the defect, if there was any, unless it is shown that failure of justice 
was occasioned thereby. [The merits of the case were then dis- 
cussed. | 


The judgment of the Court was delivered by 


Bawendi, J.—Premgir a boy whose age is between 14 and 15 
ears, has been convicted of having murdered another boy named 
Paraon aged about 12 years. He has been sentenced to death 
and the record has been submitted for confirmation of the capital 
sentence. He has appealed from Jail. The case for the prosecution 
is that the accused and the deceased weie gambling with cowries in 
a jungle. There was some quarrel between them. The deceased 
struck the accused a- lathi blow and thereupon the latter who had a 
small axe in his hand struck him with it and killed bim, and subse- 
quently cut off his hands and appropriated the silver bangles which 
the deceased was wearing as also his gold ear-rings. The eviderce 
proves that the deceased boy was missing. His relatives searched 
for him but without success. A woman of the name of Budhni told 
Sat Narayan, the uncle of the deceased, that if he went to the 
jungle he might find something. He did go there and discovered 
the dead body cf the boy. The matter was mentioned to Hira Lal, 
the headman of the village, who sent for the accused. Hira Lal, 
swears that the accused admitted having killed the boy, Parshotam. 
Hira Lal says that the accused told him that the winnings of the 
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deceased went up to twelve annas and the deceased pressed him for 
payment. The accused promised to pay by instalments but the 
deceased apparently did not agree and hit him with his stick on the 
shoulder. He (the accused) had an axe in his hand and withit he 
cut him down and covered him with leaves under a Ssl tree. 
According to Hira Lal the accused brought the axe from his house 
and handed it over to Hira Lal. Its handle had been changed. 
This according to Hira Lal was before the arrival of the Sub- Inspec- 
tor. The accused in his statement before the committing Magis- 
trate admitted that he had made the confession deposed to by Hira 
Lal, but he said that he had done so at the desire of the Darogha. 
As we have already said, according to the evidence of Hira Lal, the 
Darogha had not arrived when the confession was made Hira Lal 
also proves that when the Sub-Inspector came at night the accused 
took him to the spot where the murder had been committed and 
then to a tree where the body was lying. The hands of the deceased 
boy had been cut off and his throat was cut, there being marks of 5 
or 6 blows on the head. The bamboo handle of the axe and also the 
stick which was said to have been Parshotam’s stick was found near 
the spot. Subsequently the accused produced the bangles and ear-~ 
rings in the presence of a number of witnesses from the thatch of 
his house and handed them over to the police, There can be no 
doubt that the accused murdered the boy, Parshotam. The learned 
Vakil for the appellant has asked us to set aside the conviction 
because he contends that the provisions of section 289 of the Code 
of Criminal Procedure have not been complied with. He urges 
that under clause 4 of that section the court should have called 
upon the accused to enter on his defence and this was not done in. 
the present case. In the first place we may observe that there is 
nothing to show that the court did not call upon the accused to 
enter on his defence. On being asked he had told the learned 
Judge that he would not call any witness, He was being defended 
by a pleader and there is no affidavit before us or anything else to 
show that the court had not called upon the accused or his pleader 
to enter on his defence. In the next place if there was any omission 
it would in our opinion be covered by the provisions of section 537 
of the Code of Criminal Procedure as it is manifest that the accused 
was not in any way prejudiced by it. We agree with the learned 
Sessions Judge that the accused is guilty of murder, but in consi- 
deration of his youth and the fact that he is a mere boy we think 
the extreme penalty of the law is not called for in this case. We 
accordingly alter the sentence to one of tiunsportation for life. We 
allow the appeal so far that we set aside the sentence of death and 
in lieu thereof sentence the accused Premgir to transportation for 
life with effect from the 13th of August, 1917. 


B. K. M. Appeal allowed, 
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ANT RAM (Plaintif) ° 
versus 
MITHAN LAL anb anotuer (Defendants)* 


Provincial Small Cause Courts det (1X of 1887), Art. 41—Deoree for main- 
tenance-againat three persons—One of them made liable— Liability of the other 
two in the event of the former's defuuli—Suit to recover the amount paid by 
the former—Amount below As. 500—Suit cognizable by Small Cause Court— 
Contribution. 


A decree for maintenavoe was passed in favour of a certain lady agaiust 
three brothers. Under some arrangement one of the brothers aloue was 
made liable for the payment of the amount, and neither the property ou 
which the maintenance was charged nor the other two brothers were made 
liable unless the first man made defanlt in complying with the decree. 
The first brother having paid the maintenance brought a euit against his 
other two brothers to iccover a sum below Rs. 500 :—Held that the snit 
was not under the peculiar circumstances, one for contribution and it was 
cognizable by a Court of Small Causes ; hence no second appeal lay. 


= Sgconp APPEAL from a decree of B.C. Forbes, Esq., Subor- 
dinate Judge of Muttra, modifying a deoree of Babu Gaurj Prasad, 
Munsif of Mahaban. 


“i + Narain Prasad Asthana, for the appellant. 
M. L. Agarwala, for the respondent. | 
The judgment of the Court was delivered by 


Piagorr, J.—This is a second appeal by a plaintiff whose suit to 
recover from the two defendants, his own brothers, a sum amounting 
io Rs. 340, after having been decreed by the court of first’instance, 
has been decreed’in part only by the lower appellate court. The 
sum covered by this appeal is Rs. 190. On behalf. ofthe defendants 
respondents a preliminary objection was raised to;ths’ éHeot that the 
cognizance of this appeal is barred by section 102 of the Code of 
Civil Procedure. We have to determine whether the suit brought 
by the plaintiff, Ant Ram, was or was not one of a nature cognizable 
by a Oourt of Small Causes. It wasa simple claim for money to an 
amount falling short of Rs. 500, and therefore fell within the 
cognizance of a Court of Small Causes, unless excluded by some 
Article in the second Schedule of the Provincial Small Cause Courts 
Act (No, IX of 1887). There is really one Article alone (Article 

°S. A. No 149 of 1916. 
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41) about which there can be any EE argument. Bome- Civin 
thing has been said about Articles 38 and 42, but they are so clearly 
inapplicable that we need not mention them further. On behalf of pee 
the appellant it is contended that the suit in question was a suit for Anr Ray 
contribution-and that it was brought by himself, either as a sharer v, 
in joint property in respect of a payment made by him of money due irl LAL. 
from a co-sbarer, or in the alternative made by him as a manager P j 
of joint property on account of the said property. Åsa matter of ~ 99 pgott, i 
fact the question raised by this preliminary objection is one which 

we should have to consider in one formi or another at the hearing of 

the appeal itself, because the only question decided against the 

plaintiff has been one of limitation, and in order to determine the 

question of limitation it would be necessary to determine the nature 

of the suit as brought. We have come to the conclusion that the 
preliminary objection must prevail, as ihe suit in question is not a 

suit for contribution at all within the meaning of Article 41 afore- 

raid avd cannot be held to be concerned with joint property within 

the meaning of that Article. The somewhat peculiar circumstances 

out of which the litigation arises need not be gone into at length. 

The essential point is that a decree was passed on the 15th of Feb- 
ruary.e1910, against all the three brothers who were parties to the 

present suit, in favour of Musammat Basanti, the widow of a previous- 

ly deceased brother. The object of that decree was to secure to this 

lady maintenance.at the rate of Rs. 10 per mensem chargeable on 

the whole of the property which had belonged to the father of the 

three defendants. In consequence however of certain antecedent 
circumstances which need not be gone into, the court thought fit 

to include in its decree an express direction that the present plaintiff; © 

Ant Ram, should alone be liable for the payment of the money. - 

The consequence of this is that the liability of the property, and 

therefore the liability of the remaining defendants, could not come 

into existence except in the event of failure on the part of Ant Ram 

to comply with the terms of the decree. We do not think there is 

any getting away from the fact that, at the time when he made the 
payments which formed the basis of his cause of action, Ant Ram 

alone was liable to make them under the terms of the decree. No 

doubt, under the peculiar circumstances, the fact of his making 

these payments: giive*fise to an equity in his favour as against his 

two brothers, and this equity has been recognised by the decree 

passed in the courts below. The fact remains nevertheless that the 

suit as brought cannot be treated as one for contribution and there- 

fore was not excluded from the cognizance of a Court of Small 

Causes. For authorities on this point it is sufficient to refer to two 
judgments of the Madras High Court, Mavula Ammal v. Mavula 
Maracotr('), and Ramaswamy Pantulu v. Narayanamoorthy Pantulu(2), 

We were referred in argument on the other side to a case of this 


(1) [1903] I. L. R., 80 Mad., 212. - (2) [1903] 14 M. L. J., 480, 
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Court, Fatima Bibi v. Lamida Bibi); but that case is Fully reconcile- 
able with the Madras authorities and indeed proceeds on the same 
principles of law. What the learned Judge of this Court who 
decided that case laid stress upon was that the liability which the 
plaintiff had satisfied was a joint liability as betweer? himself and the 
defendants at the moment when the payment was made, arfd, more- 
over, a liability attaching to a joint tenancy and therefore attaching 
to property jointly held by the parties to the suit. It was therefore 

a suit for contribution in the full sense of the word. , We hold 
A that no second appeal lies in tbis case and we dismiss 
this petition of appeal accordingly with costs. 


Waisa, J.—1 entirely agree. One thing is quite clear that it is 
only snits for contribution of n pecaliar and special character which 
ure included ia this exemption. If what is ordinarily known us a 
suit for contribution was intended to be exempted nothing would 
have been easier thun to say so. I thiok-it must bo taken that a 
litigant who wants to bring himself within article 41 must clearly 
establish that his suit in every respect complies with the very precise 
definition. 


Appeal ditmissed. 
(1) [1915] 13 A. L. J. Rọ, 452. 


THE GANGES FLOUR MILLS COMPANY Lv. 
(Judyment-debiors) 
VETS US 
SHADI RAM (aucrion-purvuAgER) AND Bank or BenaaL 
(Decree-holders)* 
Civil Procedure Code (Act V of 1908), Order XAL, rule 90—Sale i execution 
—Order for stay obtained by fraud on couri—Epect of such ordei —Whether 


sale taking place ou dale fixed a nullity. 

An ew-parte order for stay of an nuotivu sale was obtaiued by fraud, and 
it was subsequently discharged by the Judge who had passed it. Before 
the ew parte order was set aside the sale was held and the property sold. 
Held that the sale was not void 


First APPEAL from an order of Babu Mu ani Lat, Jadge of 
the Court of Small Causes, exercising the powers of a Subordinate 
Judge of Cawnpore. 


Application under Order 21, rule 90 to set aside a sale held in 
execution of a decree. 


°F, A. FLO. No. 124 of 1917. 
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The Bank of Bengal held a mortgage decree against the Ganges 
Flour Mills Company in execution of which the mortgaged property 
was advertised for sale. After two adjournments the sale was fixed 
for 10th April, 1917. On the 5th April, 1917, the judgment-debtor 
Company appliel ex parte to the High Court for a stay of the sale 
fixed for*the 10th and Watsu, J., passed the following order. ‘Let 
notice go. Stay absolutely for 14 days.” If the judgment-debtor 
deposits Rs. 50,000 within two weeks, stay until the disposal of this 
appticatiog”. The days intervening, 6th to 9th April, both days 
inclusive, were holidays and the order: of the High Court was brought 
to the notice of the Subordinate Judge between -12 and 12-30 on 
the 10th, who directed it to be communicated to the auctioneer who 
was conducting the sale, but before the order reached the auctioneer, 
ihe sale had been completed and the property sold to Lala Shadi Ram 
for Rs 300,000. 


On the 13th April, the decree-holder Bank appeared before the 
High Court and alleged that the ez parte order of the 5th was 


THE GANGES 
"FLOUR MILLS 
COMPANY Lp. 


v. 
SHADI RAN 


obtained by suppression of facts and by fraud: WArsa, J., after - 


considering the whole matter cancelled his order of 5th April and 
held that it was obtained by misleading the Court and that if the 
true facts had been placed before him he would never have passed 
the order. 


The judgment-debtor applied to the court below under Order 21, 
rule 90 to have the sale set aside on the ground that it was a nullity 
and also on the ground that there was material irregalarity in- con- 


ducting the sale which resulted in loss. The court below overruled - 


the objections, dismissed the application and confirmed the sale. 
The judgment-debtor appealed. 
WF. Wallach (with whom Pearylal Banerji), for the appellant.— 


On the date on which the sale was held the order of Warem, J. 
was in full force and consequently the sale was a nullity. It is true 
that Wash, J. set aside his former order on the 13th, but that 
would not validate a fale held on the 10th. Tt would only allow a 
sale after the 13th. The order of Waxsn, J. of the 5th was nota 
nullity, but being ee parte, the decree-holder had a right io have it 
re-considered and on;re-consideration the learned Judge could con- 
firm or discharge his order and in the event of his discharging the 
order, it would become inoperative from the date of its being dis- 
charged, but it would be a valid and subsisting order until so 
discharged and the sale held in contravention was void, even though 
the court below was not informed in time. 


He relied on and discussed 
Ram Dial v. Maktab Singh, [1881] I. L. R, 3 AN. 701; 
Sant Lal v. Umrao-urt-nissa, [1889] I. L. R, 12 All, 96; 


Hukum Chand v Kamalanand Singh, [1905] I L, R., 88 Cal, 927, 
924. 
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B. E. O’ Conor (with whom Motilal Nehru), for the respondents — 


The order of WALsH, J. of the 5th April was obtained by fraud 
and the learned Judge in his order of the 13th says that he would 
never have made it if the proper facts had been plgced before him. 
An order so obtained could not be utilised by the party guilty of 
fraud to nullify a proper proceeding of a court. The effect-of the 
order being discharged and cancelled was that the order must be 
deemed as if it was never made. 


He relied on 
Ez-parte White, [18538] H. L., 4. 
Kerr on Fraud, 4th edition, p. 825. 
W. Wallach, heard in reply. 
The judgment of the Court was delivered by 


Ricpanps, C. J.—In this case an order had been obtained from 
the High Court ex-parte, staying an execution sale which was to 
take place on the 10th of April, 1917, for a period of fourteen days. 
The order was obtained from this Court on the 5th of April, 1917. 
The sale in fact took place on the 10th of April, the day fixed for 
the sale. It was conducted by an auctioneer who admittedly was 
justified in proceeding with the sale so far as he was concerned, He 
had got no proper intimation that this Court had postponed the sale. 
Even the Judge himself, under whose order the sale was held, did 
not know of the order of this Court until after the time advertised 
for the sale. When the copy of the order of this Court was filed in 
the court of the Subordinate Judge the sale was actually taking 
place. The order, which was obtained from this Court on the 5th of 
April, was subsequently set aside by the same learned Judge who 
made the order on the ground that the order had been obtained from 
him by fraud, misrepresentation and suppression of material facts. 
Tt seems to us therefore that the only question we have to decide is 
whether or not the sale was absolutely void because it was made 
while the order of this Court was still in existence. In our opinion 
the sale was not void. Once the order obtained in this Court was 
set aside as having been obtained by fraud it was as if the order 
had néver been made. If this order had never been made it is 
clear that the sale was a perfectly valid sale and could not be set 
aside on any ground of irregularity. This being so, we think the 
appeal must be dismissed with costs. Both sets of respondents were 
vitally interested in the appeal and there must be two sets of costs. 


~ 


P. L. B. Appeal dismitsed, 
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. > FULL BENCH. 


. IN THE MATTER OF KHUB CHAND AND oraras.* Oivin 


° Stamp Act II cf 1889, section 5Y—Certificate by Collector that document duly 1917 
stamped— Reference b: y Board of Revenus to High Court—Juriediction of High 
Court to decide the question. 
Where the Collector finding a sale deed insufficiently stamped, under 
section 40 (1) B, of the Stamp Act. levied the deficit together with-the KNOX, 
penalty provided by law,’ (which fact waa endorsed on the docament) a. a 
and the Board of Revenue then referred the question as to the stamp fPrecort, J. 
duty, if any, payablo on the document to the High Comt, under section 
57 of the Act, held that the High Cout had no jurisdiction to decide 
the question. 


Reference under Stamp Act, section 57,1. L. R., 25 Mad., 152, followed. 


STAAP Rerecrenok thade by the Junior Bacratiey to the Board of 
Revenue, United Provinces to this Hon'ble High Court. 
Slamp Reference. 
The facts appear fully from the following reference made by 
the Board of Revenue for the United Provinces to the High 
Court :— 


(1) “Iam directed to refer the following case under section 57 
(1) of the Stamp Act for the decision of the Hon'ble High Court. 
The case came to the notice of the Board while scrutinising the 
monthly statement of cases of the infringement of the stamp law in 
Agra submitted by the Collector under Rule 204 of the Stamp 
Manual. 

(2) On 13th January, 1914, one Khub Chand and his sons 
executed a mortgage deed ...... in favour of one Sbtankar Lal for. 
Rs. 20,500 on a stamp of Rs. 205 mortgaging their proprietary 
rights in land together with their mortgagee rights in certain other 
immoveable property secured by a mortgage deed, dated Ist May, 
1909, executed in thet? favour for Rs. 16,000 by one Ganga Prasad. 

(3) On 15th February, 1916, Khab Chand and others sold 
a portion of the mortgaged property to the mortgagee, Shankar Lal, 
for Rs. 17,000 out of the mortgage debt of Rs 20,500, the remaining 
property being left hypothecated with the mortgagee for the balance 
of the mortgage money, namely, Rs. 3,500 and the interest on that 
sum ...... This deed was executed on a stamp paper of Re. 1 only. 

(4) On 2nd April, 1916, another sale deed . ...being virtually 
in n lieu of the former, ‘“ was executed by the said vendors i in favour j 
“Stamp Reference Misce]laneoys No, 180 of 1917, - i 
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of the same vendee in respect of the same property wich had 
been sold by means of the sale deed, dated 15th February, 1916, for 
the same amount of consideraticn, viz, Rs. 17,000 and on the same 
terms, the only difference being that the sale of a house worth about 
Rs 300, which house was mentioned only casually ag the end of the 
body of the previous sale deed, was in the new sale deed, effected 
by means of express provisions made in the body of the deed itself. 
This second sale deed was also executed on a. stamp of Rel only. 
It was impounded by the Sub-Negistrar of Agra and sent to, the 
Collector of the district under section 88 (2), of the Sthmp Act. 

Daty on Rs. 17,000 plus Rs. 800 on account Rs. The Collector held 
of the house, or Rs. 17,300 under Art. 23, that the sale deed 
Schedale I ve ve + 175 was not sufficient- 


Minus 
Daty on Rs. 17 C00 representing the pro- ‘More ae Psa 


portionate amount of the mortgage money in 


respect of the whole of which stamp duty has stamp duty pay- 
already been paid under Art. 23, Schedule ! read able amounted to 
5 + 170 Rs. 4 as noted on 


with Section 24 of the Act 


Net duty T ve A 5 the margin Ha 
Duty paid a. bes .. 1. levied this deficient 

—— duty and penalty 
Balance due 4 of Rs. 5 under sec- 


tion 40 (1) (6) of the Act. 


(5) In the first place no additional duty would appear to be 
due on account of the house worth Rs. 300 as its value is clearly 
included in the sale price of Rs. 17,000. The main question, how- 
ever, is whether the Collector was right in holding that because 
the property sold (except the house) formed a part of the property 
previously mortgaged by the vendor to the vendee and on which 
duty had been paid already, the mortgagee was entitled to deduct 
from the duty payable on the sale deed the amount of daty paid in 
respect of the mortgage under section 24 of the Stamp Act. It will 
be observed that only a portion and not the whole of the property 
mortgaged under the deed of 13th January, 1914, was transferred 
to the mortgagee and it would appear therefore that the full duty 
of Rs. 170 in respect of Rs. 17,000 was payable on the sale deed. 
(In re Nirabai, Indian Law Reports 29 Bombay, 203). I£ this 
view is correct the Board are doubtful whether the realization of 
the additional duty can be ordered by them now, 


(6) The case is complicated and the decision of the Hon’ble . 


High Court is solicited on the following two points: 


(i) Whether the second instrument of sale is correctly stamped 
with a duty of Rs. 5 as assessed by the Collector or whether it 
should be assessed to a duty of Rs. 170 following the Bombay 
ruling. 

(ii) Whether the chief controlling revenue authority has any 
powers of revision under section 56 (1) of the Act over the action 


+ 


= 
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of the Collector under section 40(!) (a) ‘and (2) or over his action 
under section 40 (1) (b) either on or after he has given a 
certificate under section 42 (1). 


(7) As regards the latter point attention ia invited to Indian 
Law Reports, 25 Madras, 752. It was held in that case that the 
chief controlling revenue authority has no such powers though 
the learned Judges of the High Court constituting the Bench which 
disposed of the referencé held divergent views in the matter.” 


W. Wallach, (Officiating Government Advocate), for- the 
Crown.—The first point is, whatis the amount of the oa duty 
payable on the sale deed of 2nd April, 1916? But for the Proviso 
to the Explanation to section 24 of the Stamp Act there could be 
no room for doubt that the amount of duty payable would be 
1 per cent on the sale consideration. That Proviso and Illustration 
(3) contemplate cases in which the property sold is identical with 
that mortgaged. They are inapplicable where only a portion of 
the mortgaged property is sold. 

in re Nirabai, [1904] I. L. R., 29 Bom., 203. 


Here, there is the farther complication that another item of 
property which was’ never mortgaged has also been included in 
the sale. 


~ The second point that arises is whether the Board of Revenue has 
any power to refer the matter after the Collector has decided it and 


taken action under section 40 (1) (b) of the Stamp Act .That section, 
occurs in Chapter IV of the Act; and under section 56 (1) the powers. 


exercised by a Collector under Chapter LV shall in all cases be subject 
to the control of the Board. The words used are “in all cases.” 
If inany case coming béfore him under section 40 the Collector 
feels doubt as to what the correct decision should be he may refer 
the case to the Board under section 56 (2). If he does not feel 
any such doubt he decides the matter himself and takes what 
he thinks fo be the proper action. To hold that in the latter event 
the Board cannot, when the case comes to its notice, revise the action 
of the Collector would be to nullify the ‘ control conferred on the 
Board by-section 56 (1). 


Under section 57 (1) the Board is entitled to refer to the High 


Court any case which has either been referred to the Board under 
section 56 (2) or has “otherwise,” 4. ¢, in any way, come to its 
notice. so 

Further, section 40 (2) interposes no difficulty in this case; sub- 
séction (2) refers only to certificates endorsed under cl. (a) of sub- 
section (1) of section 40. Here the action was taken under cl. (b) 
of that sub-section and the certificate could only be under section 42 
(1). `- Certificates endorsed under the last mentioned section are not 
mentioned i in s. 40 (2). The case of 

' “Reference tinder Stamp Act, [1901] I. L. R., 25 Mad., 752, 
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was one under section 40 (1) (a), and it was pointed oft that 
in the case of a certificate under section 42 (1) the Board has the 
power to rovise; vide p. 766. 


It is for this Court to express an opinion as to what would be 
the correct stamp duty ; it would then be for the Bord to take any 
action in the matter that it might think fit. The question hether 
the Board can now take any steps to overrule the Collestor’s deci- 
sion and levy any additional duty does not call for a determination 
by this Court. . . 

Narayan Prasad Asthana, for Khub Chand.—The present refer- 
ence by the Board is incompetent. There is no case pending before 
the Collector or the Board. The word ‘case’ in section 57 is to be 
interpreted as meaning a pending case and not a case which has 
been decided by the Collector and in which a certificate has been 
endorsed by him. I rely on the cases of 

Reference under Stamp Act, [1901] I. L. R, 26 Mad., 752, 
Reference under Stamp Act, [1901] I. L. R., 25 Mad., 761. 


BHASHYAM AYYANGAR, J., at-pp. 758, et seg. o£ the report has, 
after an exhaustive treatment of the subject, shown tbat the 
Legislature did not intend to empower the Board of “Revenge to 
revise the action of a Collector who has made the certificate under 
section 40 (1) (a) or section 42 (1), and that the right construction 
to be placed upon section 56 is that the Board can control the 
powers of the Collector exeicisenble under those provisions only 
before such powers have been actually exercised. Once they are 
actually exercised, the matter becomes final and there is no longer 
any “ case” which may be referred under section 57. The power 
conferred on the Board by section 56 is tbat of “control” which 
implies a thing being done or tobe done and not that which. has 
already been done. The meaning of the word “control” given in 


Stroud: Judicial Dictionary, 2nd Edition, p. 397, and the cases 
cited therein. show that the application of the word is confined to 
proceedings so long as they are actually going on. The word 
signifies administrative control rather than judicial control. 


Section 59 (2) also shows that the reference under section 57 
contemplates that there is a case to be disposed of, 2. e, a pending 
case. Section 42 (2) shows that the action of the Collector under 
sub-section (1) finally disposes of the matter. 


In cases under the Stamp Act the Collector acts as the agent 
of the Government for the purpose of deciding upon and levying 
the correct amount of duty. He holds an exactly analogous posi- 
tion under the Land Acquisition Act. Under the latter Act the 
Government cannot question the correctness of an award made by 
the Collector, although a private party can do so. Similarly, under 
the Stamp Act there is no provision under which the decision of a 
Collector can be questioned if the Government thinks he has levied 
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insufficidht duty, although a private party can, under section 45, 
question such decisions. 7 


The decision of the High Court on this reference as to the cor- 
rect amount of duty payable would be a mere brutum fulmen, for 
the Stamp Act provides no machinery under which the Board can 
now levy’any additional daty or direct the Collector to do so, nor has 
the Collector any power under the Act to revise or review his own 
decision and levy more duty. 


On the question of what is the correct amount of stamp payable 
on the sale deed it is submitted that by the sale deed “t property 
subject toa mortgage has been transferred to the mortgagee” and 
the case therefore comes within the proviso to section 24. The 
ruling in I. L. R., 29 Bom, 203, becomes unintelligible where the 
mortgagor sells a part of the mortgaged property in satisfaction 
of the whole mortgage money or for an amount larger than the 
mortgage money. The case of 


Reference under the Stamp Act, [1902] 4 Bom. L. R., 430, 


held that the inclusion in the sale deed of some property which was 
not included in the mortgage was no bar to the operation of the 
provis6n-to section 24. 


W. Wallach, in reply—The interpretation put upon the word 
“ control” in the two cases cited in Stroud’s Judicial Dictionary is 
no guide to the interpretation to be put upon the word asit occurs 
in section 56 of the Stamp Act. Those cases were decided with 
special reference to the context in which the word was used in the 
particular and special Acts. a 


” tating a case,” in section 57, means no more than stating a 
proposition which has arisen outof something which is already in 
existence. ‘‘In al] cases”, in section 56, does not mean something like 
‘in all suits,” but ‘in every instance.’ 


Sections 56 and 57 are independent of the subsequent sections 
and are not to be interpreted in the light of any expression contained 
in section 59. 


` In the case in 4 Bom. L. R., 430, the whole and not a part of the 
mortgaged property was sold. 


The following Judgments were delivered. 


Knox, A. C. J.—This is a reference made to this Court by the 
chief controlling revenue authority. It is said to.be made under 
the provisions of section 57, sub-section (1) of the Indian Stamp Act, 
1889. It is not a case that was referred tothe Chief Controlling 
Revenue authority under section 56, sub-section (2). Therefore if 
it falls at all under section 57, sub-section (1), it must be deemed 
to be a case otherwise coming to the notice of the Chief Controlling 
Revenue authority. In its order of reference the Chief Controlling 
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Revenue authority states it as a case coming to the notice of the 
Board while scrutinising the monthly statement of cases of the 
infringement of the Stamp Law of Agra submitted by the Controller 
under Rale 204 of the Stamp Mannal. 


The point arises whether the record before us is the recerd of a 
case within the meaning of section 57, sub-section (1). The ques- 
tions involved, so far as stamp duty is concerned, have been before 
the Collector of Agra under section 33 (2) of the Stamp Act. ‘The 
Collector has held that the sale-deed in question was not sufficiently 
stamped, that the deficit stamp duty payable amountad to Rs. 4. This 
deficit duty he had levied together with a penalty of Rs. 5, under 
section 40, sub-section (1), clause B of the Act. We understand- 
that the deficit duty and the penalty have both been paid. This is 
in accordance with the statement made by the Chief Controlling 
Revenue authority. Presumably therefore the Collector has certified 
by endorsement upon the deed that it is now duly stamped. Under 
section 40, sub-section (2), this certificate is for the purposes of the 
Indian Stamp Act conclusive rvidencs of the matter stated therein. 
The case before the Collector has been fully decided and there appears 
to be no room for any further disposal in accordance with sectign 59, 
sub-section (2) of the Indian Stamp Act. The very same point that 
is before us came before the Madras High Court. (See Reference 
under Stamp Act section 57, reported in I L R., 25 Mad., 752). The 
learned Judges before whom the reference came were divided in 
their opinion. Two of the learned Judges arrived at the opinion 
that section 57 of the Indian Stamp Act, did not give the High: 
Court jurisdiction as there was nothing regarding which the High 
Court could be asked to pronounce judgment. The learned Chief 
Justice took a contrary view- After the hearing of arguments ad- 
dressed both by the learned vakil for Khub Chand and the Govern- 
ment Advocate, I am of opinion that the view taken by the Madras 
High Court was the correct view and that this is not a case within the 
meaning of section 57. No defiaition of the word “case” has been 
cited in the argument on either side and I know of no definition by 
the Indian Courts upon the meaning of this word. I find on refer- 
ring to Wharton’s Law Lexicon, 11th Edition, page 147, that the 
word ‘case ” is defined as (1) a trial, (2) a trial involving some 
point of law so important as to be published in the Law Reports as 
a precedent. 


This confirms me in the view I have taken and I would return 
this reference to the Chief Controlling Revenue aathority with the 
opinion that the matters referred are, under the circumstances, not 
within the jurisdiction of this High Court. 

RAFIQ, J.—I agree. r 

Piaaorr, J —I agree. 

B. K. M. Reference answéred accordingly. 
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_ * DRIG PAL SINGH (Plaintif) 
° versus 
KUNJAL, (Defendant).* 


Proyincial Small Cause Courts Act (IX of 1887), Sch. II, Art, 81—Suit for 
mesne profits for wrongful dispossession from a grove—Jurisdiction of Small 
Cause Court. 


A suit for recovery of mesne profits of a grove from which the plaintiff 
had been wrongfully. dispossessed is not a suit of Small Cause Court natare 
and the Small Cause Court cannot take coguizance of such a suite 
Parsadi Lal v. Imdad Husain, [1898] A. W.N., p. 10, distinguished. 
Sheo Bodh v. Surjan, [1913] 11 A. L J. R., 238, followed. 

Civi Revision from an order of Paxprr Gauri SHAYKER 
TEWARI, Judge of the Court of Small Causes, Fatehpur. 

- Plaintiff instituted in the Court of Small Causes a suit for the 
recovery of Rs. 60 on’ account of the wrongful use of his land by 
the defendant who had wrongfully taken possession of it and cul- 
tivated it. The. Judge returned the plaint for presentation to the 
proper court holding that the case fell within art. 31 of the second 
achedule of the Provincial Small Cause Courts Act. . 

Plaintiff applied to the High Court in revision. 


Purusottam Das Tandon, for the applicant, contended that the 
suit was cognizable by the Small Cause Court. 

The case is on all fours with another case in which it was set 
out in the plaint that the defendant had dispossessed the plaintiff and 
it was against the defendant in possession that mesne profits were 
claimed. l 

Kunjo Behary v. Madhub Chandra, [1896] I. L. R., 28 Cal., 884, F. B. 

This case has been consistantly followed by later Calcutta cases. 

[Rariq, J.—The Madras and the Bombay High Courts are 
against you 

Antone v. Mahadev, [1901] I. L. R , 25 Bom., 85.] 

A suit to recover damages on account of the wrongful eviction 

‘of the plaintiff from immoveable property is not a suit falling within 


wm 


cl. 31 of the second schedule of Act IX of 1887 though the profits., 


of the property may be the measure of the damages claimed. 
Prasadi Lal v. Imdad Husain, [1898] 18 A. W. N., 10. 


This is a Division Bench ruling of our Court and follows the 23 
Calcutta Full Bench. _ 


(Rariq, J.—That is a very old case], 
* Oiv. Rev. No. 194 of 1917, 
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A later ruling of our Court is certairly against my” conten- 
tion but in that case it does not appear that either of the two cases 
cited above were cited. Moreover itis a single Judge case. 


Sheo Bodh v. Surjan, [1918] 11 A. L. J. R., 238. 


Mangal Prasad Bhargava, for the respondent, relied upen. 


-t 


The following judgment was delivered by 


Rarig, J.—This is an application in revision from the orden of 
the Small Cause Court at Fatehpur returning the plaint%to be pre- 
sented to the proper court It appears that the plaintiff applicant 
sued to recover mesne profits of a grove from which he said he had 
been wrongfully kept out of possession for three years by the opposite 
party. The learned Judge considered that the claim of the applicant 
fell under Article 31,. Schedule II of the Small Cause Courts Act and 
was not therefore cognizable by him. He accordingly returned the 
plaint for presentation to the proper court. He is supported in the 
view of the law he has taken by a case of this Courti. e., Sheo 
Bodh v. Surjan (1), as also by several cases of the Bombay and 
the Madras High Courts. For the applicant reliance is placed 
on the Full Bench Raling of Kunjo Behari Singh v. ddadhub Chindra 
Ghose(2) The view taken by the Calcutta High Court seems to have 
been adopted by this Court about eighteen years ago in the case of 
Prasadi Lal v. Imdad Husain(®). The facts of that case are not quite 
the same as those of the present case. In the case sf Prasadi 
Lal (3), the plaintiff had sued for damages for wrongful eviction. In 
the present case the plaintiff is suing for the mesne profits of the 
property from which be was kept out of possession for three years. 
The care of Prasadi Lal does net apply to the present case. The 
application fails and is dismissed with costs. Let the original plaint 
be returned. 

S. N. M. Application rejected. 

(1) [1918] 11 A. L. J. R., 238. 
(2) [1896] I. L. R., 23 Cal, 884. 


(3) [1898] A. W. N., p. 10. 
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S. R. M. A. R. RAMASAMI OHETTY & oruers (Plaintiffs) 


Limitation Act (Act IX of 1908), section §— Admission of appeal afier 
` period of limitation without notice to respondent-—~Practice of Indian Courts 
—Stage ai which question of limitation should be finally decided. 

The admission of an appeal after the period of limitation doprives the 
respondent of a valuable right, for it puts io peril the finality of the deoi- 
sion in his favour. Where therefore an order for such admission is made 
sw-paris, it is open to re-consideratfon at the respondent's instance. 


The question of limitation should not however be left open till the hear- 
Ing of the appeal, although this may have hitherto been the usage in India. 
The coarts in that country should adopt a procedure whioh will seoure at 
the stage of admission the final determination of any question of limita- 
tion affecting the competence of an appeal. 


APPEAL from an order of the Madras High Court, dated Novem- 
ber 4th, 1908, dismissing an appeal against a decree of the Subor- 
dinate. Judge of Tanjare. 

The facts of the case are sufficiently stated in their. Lordships’ 
judgment. The main question was whether the High Court at the 
hearing of the appeal had power to go behind an eaparte order 
admitting it. 

Sir Erle Richards, K. C, (Kenworthy Brown with him) for the 
appellant,—The order admitting the appeal was made on July 31st, 
1905. Although notice of the admission was given to respondent, 
he only. applied to set it aside on September 28th, 1908. I submit 
that his application was barred by limitation and should pare been 
- dismissed. : 

There is no ‘havent power in a court to reverse a T it 
depends upon: the; Civil. Procedure Code: practice is not enough. 

The admission: ‘orde® was made under Rule 1 (b) of the Madras 
High Court Rules, which came into force i in January, 1905. Under 
these rules the Judges, may hear and-determine an application to ad- 
mit an appeal beyond time. A single Judge has power to admit. 

The respondent’ s only remedy against the admission was by. 
applying'for review under s. 623 of the Civil Procedure Code, and 
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to do this he was bound by time. The practice in Madias ince the 
case of 
Venkairayadu v. Nagadu, [1886] I L. R., 9 Mad., 450, 

has been against me, but such practice cannot override the Civil 
Procedure Code. The application for review should*have been made 
to the same tribunal. The two Judges who heard the appel had no 
power to set aside Mr. Justion SANKARAN Natm’s devision: it was 
not an order, for it was a cetermination of the point. 

In 1867 this question came before the Calcutta High Court, and 
it was held by the majority that when an appeal had been admitted 
and notice given tothe respondent the appellate court had no power 
at the hearing to reject the appeal as out of time. 


Bharat Chunder Roy v. Issur Chunder Sircar, 8 W. R., 141. 
I rely on the judgment of Str Barnes Pracoonin that case. A 


different view was taken by a majority of the Allahabad High Court 


in 
Dube Sahai v. Ganeshi Lal, [1878] I. L. R., 1 All, 35 (F. B.), 


but there is a later case in my favour, 


Jhotes Sahoo v, Omesh Chunder Sircar, [1879] I. L R. 6 Cele, É 
while 
Bhismadso v. Sitanaiha, [1912] 17 Cale. W. N., 4?, 
is suggested against me. 
Counsel then proceeded to deal with the merits as to the delay, 
when i 
De Gruyther, K. C., (with him O'Garman), objected that no other 


ground than that already argued haa been urged in applying for. 


special leave. He referred to 


Corporation of St. John's v Central Vermont Railway Co., [1889] 14 
A. C., 590, 


but said he would not press the objection. 


Kenworthy Brown, followed.—Hven though Sangaran Narr, J. 
may have been wrong in not adding to his order the words “ subject 
to objection at the hearing ” still he has made an order and he had 
jurisdiction to make it and his order stands good. 


Respondent’s counsel were not called on. 
Their Lordships’ Judgment was delivered by `, 


Sır Lawrence Jenxins—On the 4th November, 1908, the 
High Court of Madias dismissed an appeal from an original decree 
on the ground that it was barred by limitation. From this order 
of dismissal the present appeal has been preferred, and in its sup- 
port it has been contended, first, that the order was without jurig- 
diction and, secondly, that it was erroneous on the merits. 
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The’ original decree- was passed on the 8th February, 1905, in 
the. Court of the Additional Subordirate Judge at Tanjore in the 
plaintiff's favour. 

Against it the firat defendant, Krishnasami Panikondar, preferred 
an appeal to the Madras High Court. The last day for its presenta- 
tion was the 10th July, when the court re-opened after vacation; but 
it was not presented until the 12th July, 1905. 


Jt was. then returned to the appellant as out of time. - It thus 
became ‘necessary for the appellant to satisfy the court that he had 
sufficient cause for not presenting his appeal within the presoribed 
_ period, 


_ He accordingly again presented his appeal on the 26th July, 
supported this time by affidavits purporting to explain the delay. 
The application for admission came before SanKanan Narg, J. sitting 
as a single Judge, and on the 31st July he made an order in these 
terms: “ Delay excused in the’ circumstances and appeal admitted.” 


When notice of this appeal was served on the respondents does 
not appear, but in the following November affidavits were filed 
controverting the material allegations in those on which delay had 
ae Sxcused. Further affidavits were subsequently filed on both 
sides. -- 


The -appeal thus admitted came on for hearing before a Division 
Bench of the court on.the 7th October, 1908, and at the outset it 
was objected that.the appeal was out of time, and so not competent. 
The court after an examination -óf the several affidavits. accepted 
this view and dismissed the appeal, as provided by section 4 of the 
Indian Limitation Act A subsequent application for review failed. 


It has been argued that the admission of the appeal by Sankaran 
Nair, J., was final, and thai the Division Bench had no jurisdiction 
at the hearing of the appeal to re-consider the question whether the 
delay was excusable. But this order of admission was made not 
only in the absence of Ramasami Chettiar, the contesting respondent, 
but without notice to him And yet in terms it purported to deprive 
him of a valuable right, for it put in peril the finality of the decision 
in his favour, so that to preclude him from questioning its propriety 
would amount to a denial of justice. It must, therefore, in common 
fairness be regarded as a tacit term of an order like the present 
ihat though unqualified in expression it should be open to re-consi- 
deration at the ins{ance of the party. prejudicially affected ; and this 
view is sanctioned bythe practice of the courts in India. 


But there reimiiis- the contention that, at any rate, the court 
exceeded its jurisdiction in permitting the question of limitation to 
be re-opened at so late a stage as the hearing of tbe appeal. This 
objection, however, has all the appearance of an after-thought. It 
was not urged at the hearing, though the appellant was represented 

by so experienced an advocate as Sir Bhashyam Aiyangar; nor was 
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it even mentioned in the original review petition. It was mo doubt 
advanced ata later stage as an additional ground for review, but it 
met with no success, for the High Court held that the procedure 
adopted in this case was in accordance with the usual practice of the 
court. The authorities, moreover, show that this practice is not 
peculiar to Madras, and in tho ci:cumstances their Lordships hold 
that the Division Bench had jurisdiction to re-consider the sufficiency 
of the cause shown, and to do this at the hearing of the appeal. > 


But while this procedure may have the sanction of usage, ¢t is 
manifestly open to grave objection. It may, as in tbis case, lead 
to a needless expenditure cf money and an unprofitable waste of 
time, and thus create elements of considerable embarrassment when 
the court comes to decide on ihe question of delay. Their Lord- 
ships therefore desire to impress on the courts in India the urgent 
expediency of adopting in place of this practice a procedure which 
will secure at the stage of admission. the final determination (after 
due notice to all parties), of any question of limitation affecting the 
competence of the appeal. 


On the merits little need be said. It is the duty of a litigant 
to know the last day on which he can present his appeal, and if 
through delay on his part it becomes necessary for him toask the 
court to exercise in his favour the power contained in Section 5 of 
the Indian Limitation Act, the burden rests on bim of adducing 
distinct proof of the sufficient cause on which he relies. It was 
with the claim of such a litigant that the Division Bench had to 
deal, and after a careful and critical examination and appreciation 
of the evidence, the learned Judges distrusted bis explanation and 
held that sufficient cause had not been shown The court therefore 
declined to exercise in his favour the power to cxense delay. It has 
not been shown that in this the court fell into any error, and their 
Lordships consequently decline to interfere with its decision. They 
will therefore humbly advise His Majesty that this appeal should be 
dismissed with costs. 


Douglas Grant :—BSolicitor for the appellant. 
Chapman- Walker and Shephard :—Solicitors for the respondents. 
A. P. P Appeal dismissed. 
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Hindu Law—Alienation by widow — Presumptive heir—Deolaraiory decree—De- 
claration to protect hig interests, whether permissible—Specific Relief Act, Lorp 
(Act I of 1877 ),. section 42, illustration (e). PARKER 
OF 
When a deed is executed, the result of which may be to prejudice the W ADDING- 
interests of the reversionary heirs, those heirs, though still reversionary TON, 
; LorD 
and though they may never get any title because events, may preclude WRENBURY 
? 


them from doing so, may have a declaration as to the effect of the deed. Sir JOHN 
Janaki Ammal v. Narayanasami Aiyar, [1916] 43 J. A., 207, distinguished. Eper 


APPEAL against a decree of the Calcutta High Court, dated AMEER ALJ 
January 29th, 1914, reversing a decree of the Subordinate Judge SIR 


LAWRENCE 
of Paġna. JENKINS. 


The parties to the litigation were governed by the Mitakshara. 

Deo Narayan Singh, who had separated from the joint family into 
which he was born, died leaving a widow Jaibasi Koer (defendant 
No. 1) and’a childless widowed daughter Sakhalbuti Koer (defendant 
No. 2). After Deo Narayan Singh’s death these two ladies by a 

. Tamliknama or deed of assignment, which was voluntary, purported 
_ to convey the whole estate of Deo Narayan absolutely to the defen- 
dant-appellant Saudagar Singh, who was son of one of Deo Narayan’s 
uncles. The Tamliknama recited that appellant was the sole next 
reversioner. Appellant took possession thereunder. Thereafter 
respondents, who were the three sens of another uncle of Deo 
Narayan, sued the parties to the deed for a declaration that the ladies 
had no right to execute the Tamliknama and that the assignee 
acquired no title thereunder and that the deed was ineffective and 
inoperative as against the plaintiffs. They also claimed possession 
and other reliefs, but abandoned these claims before the High Court. 


. Defendants contended inter alia that Saudagar Singh was the 
only next reversioner, as plaintiffs’ father was only the half brother of 
Deo Narain. The trial Judge found in plaintiffs’ favour on this 
issue, holding that their father was of the whole blood and that they 
were in the same degree of kinship as Saudagar: but he dismissed 
the sujt as non-maintainable on the ground that while the ladies 
lived plaintiffs had no cause of action. 


On appeal the Calcutta High Court (Stupsen and MULLIOK, JJ.) 
gave plaintiffs the declaration prayed for. They held that the mere 
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fact that such declaration must be founded on reasons which would 
suppori a declaration that plaintiffs were heirs to Deo Narayan 
(which declaration, it was conceded, was not allowable) could not 
shut plaintiffs out of their right to a declaration as to the validity of ~ 
the deed. : ° 


Hence this appeal. Ree 


_ 


Str Erle Richards, K. C., and Dunne, K. C., for the appellant.— 
submitted that the suit was brought to recover immediate posses- 
sion on the ground that the execution of the Tamliknama by the 
widows was an act of waste. But the effect of the deed was any how 
to give appellant the ladies’ interest, and the Sub-Judge rightly 
dismissed the suit on the ground that so long as the ladies lived 
there was no cause of action. The High Court have given plaintiffs 
a declaration tho effect of which is to declare that they are the next 
reversioners. The reversioners are not entitled to such a declaration. 
Mayne, Hinda Law, (8th. Edition) paragraphs 647, 648, 649, and 
651. l 


[ Losp PARKER, referred to the Specific Relief Act, 1877, section 
42, illustration (e)]. 


Where a suit for possession fails, the court should not give 
plaintiffs a declaration to the effect that they are the next rever- 
sioners : 

Janaki Ammal v. Naurayanasam: diyar, [1916] 48 I. A., 207. 


`- De Gruyther K. C., and Pa, for the respondents, were not called 
on. 


Their- Lordships’ judgment was delivered by 


Lord PARKER —Their Lordships do not consider it necessary to 
call upon counsel for the respondents in this appeal. 


The question is a very short one. It appears that the High Court 
from which the appeal has been brought has made a certain declaration. 
There is absolutely no ground for saying that that declaration i; in any 
way erroneous, nor has counsel for the appellant suggested any error. 
The point is simply whether, under the practico prevalent in India, 
such a declaration ought to have been made. In order to show that 
no declaration ought to have been made, reference has been made to 
various cases, and in particular to the case of Janaki Ammal v.” 
Narayanasamt Atyar (1). The point of that case is this:—-There was 
a Hindu widow entitled to an estate, and a suit was brought by a 
person, presumptively entitled as heir after her death, to prevent 
waste It was held that there was no waste at all, and the question 
arose whether, under thoss circumstances, it was proper to give the 
persovs presumptively entitled a declaration of their title as pre- 
sumptive, or as sometimes called reversionary, heirs, and it was held 

(1) [1916] 481. A., p. 207. 
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by this Board that no such declaration ought to be made. It is said 
that this case is analogous to that, and that no declaration ought to 
have been made. On the other hand, if section 42 of the Specific 
Relief Act, 1877, is referred to, it will be seen that one of the 
illustrations given is this :——‘“‘The widow cf a sonless Hindu alienates 
part of she property of which she is in possession as such. The person 
presumptively entitled to possess ihe property if he survive her, 
may, in-a suit against ihe alienee, obtain a declaration that the alien- 
aiiqn was made without legal necessity and waa therefore void 
beyond tht widow's life-time.’ 


It appears to their Lordships to be clear on this section that 
where any deed is executed, the result of which may be to prejudice 
the interests of the reversionary heirs, those heirs, though still 
reversionary and though they may never get any title because events 
may preclude them from doing so, may have a declaration as to the 
effect of the deed. The declaration here is simply confined to 
that. It is a declaration that a certain deed which was executed 
by the Hindu widow in possession, and purporting to confer the 
absolute estate in the property on one of the reversionary heirs, is 
not binding on the other reversionary heirs. It was intended that 
this ded should operate to confer the whole interest on the grantee, 
on the footing that the other reversionary heirs, being of the half 
blood only, could not come in in competition with the grantee, and 
the real question in the suit, as far as their Lordships can make out, 
was simply whether the claimants were claimants of the half blood or 
of the whole blood, and it was decided by both courts that they were 
not of the half blood, but of the whole blood. 


Under these circumstances, it appears to their Lordships that 
this is an exact illustration of that which section 42 of the Specific 
Relief Act was meant to provide for. Itis quite true that it involves 
a finding that the appellant in this case is a reversionary heir, but 
that must always be the case where a declaration is made following 
the illustration (e) of the section, because it is only in virtue of the 
persons Claiming the declaration being reversionary heirs, and there- 
fore presumptively entitled, that the declaration is made. 


Under these circumstances, their Lordships can see no possible 
ground for interfering with the decree of the High Court, and the 
appeal therefore should be dismissed with costs. Their Lordships 
will tender their humble advice to His Majesty accordingly. 


T. L. Wilson and Co :—Solicitors for the appellant. 
E. Dalgado :—Solicitor for the respondents. 
A. P. P. i Appeal dismissed, 
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HIGH COURT. ~~. 


Cru BISHESHAR NATH (Applicant) 
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1917 EMPEROR (Opposite-party).* 





Dec. 19. Civil Procedure Code (Act V of 1908), Order Vi, rule 14—Signature of plaint 

authorised by a man in Jail—Validity of signaturse—Jail Regulations, 

WALSE, J. breach of—Whether cause of action destroyed — Practice — Professional 
misconduct—HMiaing up of questions of —Decision of case. l 





Jail Regulations and Manuals have the force of law but they cannot over- 
ride or alter the general law. A plaint signed or a suit authorised by a 
man in Jail is juet as good as any other plaint or suit, however many Jail 
Regulations are broken. The breach of Jail Regulations by the prisoner, 
his pleader or friends cannot destroy a cause of action and the court should 
not enter into the question whether permission of Jail authorities h&d been 
given or not. 

A person in Jail whois unable to signa plaint may authorise some 
other person uader Order VI, rule 14, to sign it for him and the plaint go 
signed will be a valid plaint. Basdeo Singh v. Smidt, I. L., R., 22 AIL, 56, 
referred to. 

The object of courts is to decide the right of parties and not to punish 
them for mistakes which they make in the conduct of their case by deold- 
ing otherwise than in accordance with their rights. 

If a court thinks that there has been any breach of professional ctiquette, 
or any matter calling for the exezcisa of disciplinary powers, in the çon- 
duct of the, pleader o advocate iu the cage, it should decide the merits 
and reserve such questicn for further consideration after the disposal 


of the suit. 


Orvin Revision from an order of Babu Kasni Prasan, Munsif 
of Ghaziabad. 

Motilal Nehru, Tej Bahadur Sapru, Satya Chandra Mukerji, 
and Gulzari Lal, for the applicant. ) 


A. E. Ryves, for the opposite-party. 


The following”judgment was delivered by 
bees Wasu, J—These are two applications by Bisheshar Nath, 
j High Court Vakil, practising at, Ghaziabad against an order of the 
Qiv. Rey. No. 178 of 1917, 


-~ 


VOL. XYI.] HIGH OOURT 65 


Munsif of Ghaziabad, which-was really a judgment in a civil suit, (a) 
directing him to show cause why he should not be committed to the 
criminal court under section 476 of the Criminal Procedure Code, 


and also (b) directing him to show cause why proceedings should 


not be taken against him under section 14 of the Legal Practitioners’ 
Act. ° 


The circumstances of the case are unusual. A suit was brought 
in the’ court of the Munsif by one Chajjn Mal against Jasram 
updh a promissory note alleged to have been given by. the 
defendant on the 31st of December, 1913, for Rs. 150, with interest 
at Rs. 1-4 per cent per mensem. The claim was for Rs. 216-14, 
only. The plaint was filed about the 22nd December, 1916, and 
the claim would therefore have been barred in a few days. 


Para. 2 of the written statement alleged that the plaintiff 
was in jail, that the suit had not been presented on his behalf, and 
that the permission of the jail authorities had not been given to the 
plaintiff's signature. The following issue was framed :—1. Whether 
the suit was properly and duly filed on behalf of the plaintiff and is 
maintainable or not. The Munsif describes it as the most ..... 
impoxtant issue in the case. 


Bakhtawar Singh, brother-in-law of the plaintiff was called and 
swore that he was asked by the plaintiff’s wife, in consequence of a 
letter written by the plaintiff from jail, to file the suit; and he 
accordingly instructed the applicant, Bisheshar Nath. Hardwari 
Lal the plaintiff's Munim, called by the defendant, attempted to 
identify the plaintiffs signature but he was not certain about it. A 
jJailor was called by the defendants who contradicted the statement 
of Bakhtawar Singh that the plaint was signed by the plaintiff in 
the presence of the jail authorities, though he stated that, about the 
date in question, two or three people called to see Chajjoo Ram who 
was at work outside the jail, and the oe might have been 
obtained in the jailor’s absénce. 


These witnesses whose evidence was recorded on the 14th Febru- 
ary and the 13th April, are the only relevant ọnes upon the point as 
to the manner in which the plaintiff’s signature was obtained. 


On the 19th April, the plaintiff himself was put into the box and 
was asked the question “ Who signed the plaint in this case?’ After 
a highly technical discussion about the onus of proof which I con- 
fess is beyond my comprehension, the question was disallowed. So 
that issue No. 1 was decided after the deliberate refusal to hear the 
evidence of the principal person concerned who was in a position to 
epeak to it. To talk of forgery under such circumstances is of 
course out of the question. 


I will assume that the plaintiff's signature was appended so as to 
constitute a breach of the jail regulations. I willassume farther, 
though it is by no means proved, that he did not write it himself, 
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although he had authorised the suit, and that although he might 
have authorised some one to sign his own name, he was prepared, or 
badly advised, under a mistaken fear of the consequences of telling 
the truth, to commit perjury by swearing that a signature written 
by some one for him was written by himself. There is not, so far 
as I can see, in the absence of a repudiation of his signature by the 
plaintiff himself, a sorap of evidence of forgery, and not a shadow of 
a suggestion in the evidence that the present applicant knew it was 
forged. ° : 
The learned Munsif appears to have felt the difficulty himself. 
He says the signatures of the plaintiff to the plaint and vakalatnama 
were ‘moat probably forged.” He further concludes that the 
applicant was guilty of gross negligence in not concluding that 
there had been a breach of the Jail Regulations. It is impossible to 
reconcile tkis finding with the ultimate conclusion that the appli- 
cant produced two documents in court which he either knew or had 


- reason to believe were forged. Without considering whether the 


Munsif bad jurisdiction to deal with any disciplinary question under 
the Legal Practitioners’ Act, or whether the occasion was one in 
which, in any event, he ought to have exercised the power given by 
section 476 of the Criminal Procedure Code, I hold that on the evi- 
dence before him the course which the Munsif took with the vakil, 
the present applicant, had no foundation in fact and was an un- 
warrantable abuse of his power, and an irregular exercise of juris- 
diction. 


As however, the judgment in this case raises several points of 
practical importance and the whole proceedings evidence a lament- 
able waste of judicial time, and a fruitless expenditure of costs, all 
of which apparently will fall upon one or another of these two 
unfortunate litigants I think it desirable to deal with the other 
points raised. 


The Mtcnsif has entered into a learned and exhaustive examina- 
tion of the Jail Manual and Regulations. These are wholly irrelev- 
ant. He says they have the force of law. This does not mean that 
they alter the general law. A plaint signed or a suit authorised, by 
a man in Jail, is just as good as any other plaint or suit, however 
many Jail Regulations are broken. The breach of Regulations whe- 
ther by the prisoner, his friends or pleader are matters for the Jail 
authorities, or the Local Government, or whoever has the duty of 
enforcing them or punishing their breach. They no doubt have the 
force of law but they cannot destroy a cause of action, or invalidate 
a plaint. The second part of the second plea in the written state- 
ment which raised this point ought to have been struck out and ro 
issue should have been framed thereon. 


Order YI, rule 14, which requires a pleading to be signed by a 
party ie merely a matter of procedure. Itis the business of the 


i 
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court te see that this provision is carried out. It is also the business 
of the court to see that a suit is authorised by the plaintiff. Of 
course if it is not, the suit ought to be dismissed, and the persons 
responsible for it ‘made to answer for their conduct. The authority 
for the bringing of a suit is a question of principle. But where a 
suit is duly authorised, the proper signing of the plaint is a matter 
of practice only, and if a mistake or omission has been made it may 
be amended at any time. Sections 151 and 153, which the courts 
below seem too often to ignore, were plainly intended for such cases. 
And the*latter part of Order VI, rule 14, enabling a person duly 
authorised by the party when the party is unable to sign the pleading 
himself to sign for him makes this clear. In the present case I see 
no reason why Bakhtawar Singh could not have signed for the plain- 
tiff. I delivered a judgment recently myself upon this very point 
where I endeavoured to make it clear. But there is abundant 
authority if any were required for such an: obvious proposition. 
Basdeo v. John Smidt (1), decided it in this Court many years ago. 


But the most unfortunate incident of the whole case is the pro- 
ceeding of the 19th April when the plaintiff presented himself in 
the box, and the Munsif disallowed a most obvious, necessary and 
proper question. Why the Munsif did not then realise the position, 
and put an end to further waste of time and invite the plaintiff to 
sign the plaint and vakalatnama then and there, I am at a loss to 
- understand. The fact that afresh suit would probably be barred 
by limitation would seem an additional reason for doing so. 


I have not thought it necessary to discuss the high technieali- 
ties about the attestation of the vekalatnama. All defects might and 
ought to have been cured by the exercise of a little common sense, 
and may, in my opinion, still be cured if the suit is remanded or the 
court which hears the suit in appeal does what the Munsif might 
and ought to have done. Vide Ranjit Ram v. Kalesar Nath (*). 

It cannot be impressed too often upon the inferior courts what 
Bowrn, L. J , said in Cropper v. Smith (8). 

“The object of courts is to decide the rights of parties, and uot to 
punish them for mistakes which they make in the conduct of their cases, 
by deciding otherwise than in accordance with their rights. Courts do not 
exist for the sake of discipline, but for the sake of deciding matters iu 
controversy.” 


Of course where it is sought to abuse the process of the court, or 
to over-reach the other party by some fraud, it is another matter. 


It isto be observed that although according to the Munsif's 
judgment the defendunt admitted his signature to the note so that the 


(1) [1900] I. L. R., 22 All, 55. (2) [1896] I. L. R., 18 All, p. 396, 
(8) [1884] 26 Ch. D., 700, 710. 
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onus was upon him, and the plaintiff gave evidence and the defendant 
did not, but relied upon a discharged servant of the plaintiff, the 
Munsif dismissed the suit on the merits. If he was right in so doing 
there was the Jess reason for this elaborate expenditure of time and 
money over & trivial matter of Rs. 200. The datendant and his 
representatives are partly to blame for this unfortunate msscarriago 
by having raised the question in their plea, apparently because the 
plaintiff, who was a former employer of the defendant, had been sent 


‘to jail IE there was a good defence to the suit, it was superflyous. 


If there was vo defence, it wns irrelevant to any question,’ unless the 
suit had nct been authorised by the plaintiff. This, which is the sole 
question of importance, has not been decided at all. 

I will merely add that it would in my opinion be better, as a 
general rule, where the court has reason to think tbat there has been 
any breach of professional etiquette or any matter calling for the 
exercise of disciplinary powers, in the conduct of the pleader or ad- 
vocate in the case, to decide the meriis, and reserve any such question 
for further consideration after the disposal of the suit. If there 
were no other reason for this course, and there are several in my 
judgment, it is in any case not a matter which concerns the parties, 
or one in respect of which, they cught io be penalised eitħer by 
prolonging the suit or increasing the costs. This case seems to have 
occupied the time of tho court on six days, including the framing of 
the issues and the delivery of judgment, and lasted for more than six 
months I direct the order of the Munsif so far as it affects the 
applicant to be cancelled. 


Order set aside. 


RAM SAHAT 
versus 


EMPEROR.* 


Code of Criminal Procedure (Act F of 1898), section £89—Revenuse appeal 
pending before Collector—Collector decides receipt filed in the case not 
genuina—No steps taken as Collector—Order for prosecution passed as 
District Magistrate— Illegal. 

The Colleoror of a district in ` decicing a Revenue appeal came to the 
conclasion that a receipt filed in the cass was not genuine. He took no 
steps in this connexion as Collector but acting as District Magistrate com- 
mitted the case to a Subordinate Magistrate for trial :—Held that the High 
Court had jurisdiction to Interfere in revision, the order passed by the Dis- 
trict Magistrate being ulira vires. 

Cr. Rev. No. 888 of 1917. 


VOL. XVI. | HIGA COURT 69 


CrimfyaL Revision from an order of C. L ALEXANDAR ESQ., 
- District Magistrate of Farrukhabad. 


Satya Chandra Mukerji, for the applicant. 


R. Malcomson, (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


TUDBALL, J —The facts of this case have one peculiarity about 
them. Briefly stated they are as follows:-—-There was a lambardari 
case ‘pendisg in appeal in the court of the Collector of Farrukhabad. 
The present applicant Ram Sahai had been appointed by a Subordi- 
nate Court as lambardar and the opposite party had appealed against 
the order. The opposite party pleaded that Ram Sahai was in debt: 
that his estate was burdened, and that he should not be appointed. 
- He pleaded that he had paid up a considerable part of the debt and 
in order to establish it he produced a receipt for Rs, 450, dated the 
20th of December, 1911, and bearing on it a one anna postage 
stamp which bore the effigy of King George V. .The Collector 
came to the conclusion that this receipt was not genuine on the 


ground.that the stamp which was affixed to it was not obtainable in - 


the digtrict on the 20th of December, 1911. Ram Sahai explained 
that the stamp had been affixed to the receipt a year after the exe- 
cution of the document itself. The Collector came to the conclusion 
that Ram nhai should not bè appointed and he passed orders accor- 
dingly on the 5th of September, 1917. Under bis order deciding 
the appeal he wrote the following order.—‘‘I propose to make 
further enquiry into the matter of the receipt as District Magistrate. 
I order that Kashi Ram, Inderjit and Jaisukh be summoned to my 
court on September 25th and direct that Ram Sahai execute a bond 
in Rs. 100, for his appearance on that date.” A separate record 
was commenced in the forefront of which there ig a vernacular 
translation of fhis order in which it is distinctly set out that Mr. 
Alexandar in bis capacity as District Magistrate, was taking up this 
matter. He passed orders on the 11th of October, as follows :— 
« Ram Sahai appears to be guilty of an offence under section 471 of 
the Indian Penal Code and I send this record to Mr. Mahadeo 
Prasad for necessary action together with Ram Sabai.” It is against 
this order that the present application in revision has been filed. 
Now it is quite clear under section 195, clause 1(c) of the Criminal 
Procedure Code that no court could take cognizance of the offence 
under section 471 of the Penal Code except with the previous 
sanction or on complaint of the Collector of Farrukhabad. The 
District Magistrate of Farrukhabad qua District Magistrate had no 
jurisdiction to take cognizance of the offence, because the offence 
. had been committed by a party to a proceeding in the Revenue 
Court of the Collector in respect of the document which was given 
in dvidence in the course of the appeal. Mr. Alexandar in his 
capacity as Collector and Presiding Officer of the Revenue Court of 
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CRIMINAL appeal hus made no complaint and has given no sanction. sl'herefore 
RE no criminal court could take cognizance of the offence in the present 
oem case. The order of the District Magistrate in the present case is 

Rax Sanar wliva vires and must be set aside I would point out that if the 

v. Collector of the distiict had taken action under gpction 476 of the 
EMPEROR. (Criminal Procedure Code and had made a complaint, then his Court 
Tudball. J WOW have had no jurisdiction to interfere with his order. At first 

>" I was under the impression that Mr. Alexandar had acted in his 

capacity es the Presiding Officer of a Revenue Court of appeal}, but 

I am faced with the clear statement in his order that he*is acting in 

his capacity as a District Magistrate and not as a Collector. I 

therefore allow this application. I set aside the order of the District 

Magistrate. It will be open to the Collector of the district to take 

5 any action which he may deem necessary in the matter according to 
law. 





Application allowed. 


Civiu THE PEOPLES INDUSTRIAL BANK Lp., ln Liquidation 


A Objector 
1917 | P — 
Dec. 20. HAR KISHEN LAL ¢Applicant).* 
RICHARDS, Companies Act (VI of 1882), section 169—-Appeal—Order in winding up pro- 
O. J. ceedings under that dci—Order passed after new Act came in force—Order 
BANERJI, J. directing preferential payment. 

An order directing a preferential payment to be made to a creditor is ono 
wrich relates to and is an ‘incident of the winding up, and the right of 
appeal is an incident of the winding. | 

When the liqnidation of a company began under the Aot of 1882 but the 
order somplained of was passed after the Act of 1913 was passed, held not- 
withstanding that section 169 of the Act of 1882 would govern the 
right of appeal and consequently no appeal lay. 

irst Aprgant from an order o- F. D. Sruvson Esq., District 
Judge of Allahabad. 
Shamnath Mushran, for the appellant. 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 
Richards, RIOHARDS, C. J.—A preliminary objection is raised to the hearing’ 


- G.J. of this appeal. The liquidation in the present case of the Bank 
F. A. F. O. No. 55 of 1917. 
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began in January, 1914, or at the very latest February, 1914. The 
order of the court below, which it is sought to appeal from, was 
made on the 4th of April, 1917. The appeal was filed on the 3rd 
of May, 1917, and notice of the appeal was given to the respondent 
on the 31st of My, 1917. The objection is that under the provisions 
of section %69 of Act No VI of 1882, notice of the appeal ought to 
have been given within three weeks of the date of the order complain- 
ed of. There is no doubt that section 169 does contain such a 
provision. Section 284 of Act No. VII of 1913, provides that the 
provisions of that Act shall not apply to any Company the winding 
up of which has commenced before the commencement of the Act 
but that every Company the winding up of which has commenced 
before the new Act came into operation shall be wound up in the 
same manner and with the same incidents as if the new Act had 
never passed. Jn the present case it is quite clear that the winding 
up of the People’s Industrial Bank, Limited began in January, or 
February, 1914, that is before the new Act came into operation. It 
is contended tbat the order in the present case had nothing to do 
with the “vinding” up of the Bank. We cannot accede to this 
contention. The order was an order directing a preferential payment 
to be made to a creditor and clearly related to and was an incident 
of the winding up and the right of appeal also is clearly an incident 
of the winding up. We accordingly must allow the preliminary 
objection and dismiss the appeal with costs. 


Appeal dismissed. 


JURAWAN anD orueErs (.Judgment-debdtors) 
ersus 


v 
MAHABIR DUBE ann anorueEr (Decree-holders)* 


Civil Procedure Code (Act V of 1908 ), section 48-—-Subsequent order— Meaning 
of—Order giviny time for payment by executing court—Limilation Act (1X 
of 1908), section 15—Kaclusion of time. 

The expression “ subsequent order” in section 48 (8) of the Code 
of Civil Procedure means a subsequent order made by the court which 
made the decree and acting as that court and not as a court executing tho 
decree. Where therefore a court executing the decree, allows a judg- 
ment-debtor two months’ time to pay up the deoree, the order allow- 
ing time is not a subsequent order within the meaning of section 48 and 
does not give a fresh period to the decree-holder to execute his decree. 


The order giving time is not an order staying execution or an injunction 
and in computing time that period cannot be excluded. 
e E N. A. No, 596 of 1917, 
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Execution SECOND APPEAL from a decree of E. Benn&rr, Esq., 
Additional District Judge of Gorakhpore, reversing the order of Babu 
Girish Prasad, Munsiff, Bansi. 

Application to execute a decree. Š 

The decree was pas:ed by the Munsiff of Bansi on 28th July, 
1904, and after certain applications for execution, an application 
was presented on 31st March, 1915, asking for the aitachment and 
sale of certain property. On 23rd September, 1915, the judgment- 
debtors paid a sum towards the decree and asked for 2 months’ time 
within which to pay up the decretal amount. The court executing 
the decree passed an order granting 2 months’ time and struck off the 
application for execution of 23rd September, 1915. The present 
application for execution was filed on 6th September, 1916, and the 
relief claimed was arrest of the judgment-debtors. The judgment- 
debtors objected that as the application was presented more than 12 
years after the decree, no order for execution could be made. The 
Munsiff allowed the objection and dismissed the application. On 
appeal the Additional District Judge held that the application was 
not barred as a fresh period would be calculated from the part 
payment on 23rd September, 1915, and that it was also withifi time 
under section 179 (4), Limitation Act of 1877. 


The judgment-debtors appealed. 


The appeal came on for hearing before TUDBALL, J., who referred 
it toa Bench of two Judges, 


Peary Lal Benerji, for the appellunt.—The present application 
was a fresh application and could not be treated as a continuation 
of the application of 23rd September, 1915, as the reliefs asked for 
in the two applications were entirely separate. 


Mewa Lal v. Ahmad Ali [1911] 9 A. L. J. R., 17. 


The application may be within time as prescribed by art. 182 (5), 
Limitation Act of 1908, corresponding to section 179 of the Act of 
1897, hut those articles are controlled by section 48 of the Civil 
Procedure Code. 


Balaram Vithalohand v. Maruti, {1914 ] L. L. R., 39 Bom, 256, 


Radha Kant Malaviya, for the respondent.—The decision of the 
learned Judge is not right, but the application is within time having 
oils to Section 48 (b) of the Code and section 15 of the Limitation 

ct. 

In the present case although the decree was dated 28th July, 
1904, there was a “subsequent order” on 23rd September, 1915, 
which directed payment of money after 2 months from the date, 


consequently 12 years would run from the expiry of those 2 months 
on 23rd November, 1915. 
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[ BANERJI J.-— Before a subsequent order modifying the decree 
could be passed under Order 20, rule 11, the consentof the decree- 
holder was required. | 

The decree-holder never objected in this case, he accepted the 
money and the jadgment-debtors having enjoyed the benefit of the 
adjournnfent cannot now plead that the order was bad as made 
without the consent of the decree-holdor 


The order of 23rd September, 1915, had the effect of modifying 
the decree, 


He relied on and discussed 


Tota v. Ram Chandra, [1883] I. L.R,7 Mad, 162 ; 
Perumal Naickar v. Shekh Daod Rowther, [1916] 34 I. C., 392 


Again under section 15 of the Limitation Act, in computing the 


period of 12 years, the period of 2 months during which the execu- 
tion was stayed should be excluded. 


| RIOHARDS, C. J —Is not section 15 confined to periods of limita- 
tion prescribed by the Limitation Act. | 


The section does not say so and it is wide enough to affect any 
perio? of limitation prescribed in any enactment. This section did 
not contain the words used in section 6 which had been held not 
to affect section 48, Civil Procedure Code, because of the words 
“ prescribed in the third column of the first sehedule.” 


He cited and discussed 
Premnath Tewari v. Chatarpal Man, [1915] I. L. R., 37 AlL, 688. 


Peary Lal Banerji, in reply.—There is no subsequent order in 
this case directing payment of the money. Order 20, rule 11 gives 
power to the court which passed the decree to modify its decree. It 
does not refer to the executing court at all. In the present case, the 
application for time was made to the executing court and the order 
of 23rd September, 1915, was not one under Order 20, rule 11. 
An order passed in the case of execution granting time to the 
judgment-debtor was nota subsequent order within the meaning 
of section 48 (b) of the case. 


He discussed 


Bal Chand v. Raghunath Das, [1881] I. L B., 4 AIL, 155; 
Jagubundho Das v. Hari Rawat, [1888] I. L. R., 16 Cal., 16 ; 
Raghunath Prasad v. Kashi Prasad, [1912] 13 I. C.; 88. 


The provisions of the Limitation Act dealing with the mode of 
computation of periods of limitation cannot apply to section 48, Civil 
Procedure Code.- This seclion does not enact a rule of limitation at 
all, but merely Jays down a period after which any application for 
execution, though not barred by limitation will not be granted, 

[1889] Punjab Record No. 109. 
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The judgment of the Court was delivered by $ 


RIomaRDsS, C. J.—This appeal arises out of execution proceed- 
ings. The decree was dated as far back as the 28th of June, 1904. 
In March, 1915, an application was mada for execution by attach- 
ment of certain property of the judgment-debtors. ° On that appli- 
cation (the 23rd of September, 1915), two months’ time was granted 
to the judgment-debtor to pay the balance of the decretal amount 
he having paid Rs. 22 on account. No further step appears to 
have been taken on this application and it was struck off, On’ the 
6th of September, 1916, the present application was made. It 
sought execution in a different way. The application of the 31st 
of March, 1915, wasfor execution by attachment of property. In 
the application of the 6th of September, 19:6, execution was sought 
by the arrest of the Judgment-debtor. The Judgment-debtor raised 
an objection that having regard to the provisions of section 48 of the 
Code of Civil Procedure the decree being now more than twelve 
years old an order for execution could not be made. The first 
court allowed the objection. The learned District Judge upon 
appeal held, first that the application was within time holding that the 
twelve years mentioned in section 48 ran from 1915 and secondly 
that the application was within time, under article 179, clause 4, of the 
Limitation Act. Thejudgment-debtor has appealed. The learned 
vakil, for the decree-holder, admits that article 179, clause 4, of the 
Limitation Act does not apply but he contends that the order of the 
23rd of September, 1915, when the judgment-debtor was allowed two 
months to pay the decree was a ‘‘subsequent order” within the 
meaning of that expression in section 48, clause (b), of the Code of 
Civil Procedure, and secondly, that in calculating the period of 
twelve years mentioned in section 48 of the Code of Civil Procedure 
the two months which were given to the judgment-debtor by the 
order of the 23rd of September, 1915, should be excluded having 
regard to the provisions of section 15 of the Limitation Act. 
Amongst the authorities cited by each side were Prem Nath 
Tewari v. Chatarpal Man Tewari (1), Jagubandhoo Das v Hori 
Rawoot (2), Balchand v. Raghunath Das (®), Raghunath Prasad v. 
Kashi Prasad (4), B. Sata Charluv. Kcnadala Ramachandra (5), 
Perumal Nasckar v. Sheikh Daucod Rowther (8). 


Section 48, of the Civil Procedure Code, is as follows :— Where 
an application to execute a decree not being a decree granting an 
injunction has been made, no order for ths execution of the same 
decree shall be made upon any fresh application presented after the 
expiration of twelve years from (a) the date of the decree sought to 
be executed, or (b) where the decree or any subsequent order directs 


(1) [1915] I. L. R., 37 Al. 638. (2) [1889] I. L R., 16 Cal., 16, 
(3) [1881] I. L. R., 4 AlL, 155. (4) [1912] 13 I.C, 88. 
(5) [1988] I. D. R., 7 Mad., 152. (6) [1916] 34 T. C., 899. 
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any payment of money or the delivery of any property to be made at 
a certain date or at recurring periods the date of the default in 
making the payment or delivery in respect of which the applicant 
seek to executesthe decree.” 


As already mentioned it is contended that the order of the 28rd 
of September, 1915, giving the jadgment-debtor two months’ time is 
a subsequent order directing the payment of the balance of the 
money. Jt must be remembered that this order was made by the 
court ewecuting the decree. It may perhaps have so happened in 
this case that it was the same court which granted the decree of the 
28th of June, 1904, ibat was executing the decree. Bat if the 
argument put forward by the decree-holder is good it would equally 
apply to a case where the decree had been merely transferred to 
another court for execution. It would almost seem to follow that 
even an adjournment of an application for execution would give a 
fresh period of twelve years from the expiry of the period of 
adjournment. After consideration we have come to the conclusion 
that a subsequent order directing payment of money in section 48, 
clausg (b), means a subsequent order made by the court which made 
the decree and acting as that court and not to an order of a court 
executing a decree. In all probability the section contemplates orders 
made under Order 20, rule 11. We may say in passing that the 
order of the 23rd of September, 1915 was not made under Order 20, 
rule 11. As to the argument put forward. grounded on the pro- 
visions of section 15 of the Limitation Act, this section runs as 
follows :—‘‘In computing the period of limitation prescribed for any 
suit or application for the execution of a decree the institution or 
execution of which has been stayed by injunction or order, the time 
or continuance of the injunction or order the date on which it was 
issued or madeand the day*on which it was withdrawn shall be 
excluded.” 


In the first place the order of the 23rd of September, was not 
strictly an order staying the execution of the decree. Furthermore 
the Limitation Act itself prescribes periods of limitation for bringing 
suits and periods of limitation for the execution of decrees, and it 
seems pretty clear that the word “ prescribed ” in this section refers 
to periods prescribed by the Limitation Act. Section 48 of the Code 
of Civil Procedure does not ina strict sense providea “period ” of 
limitation. [tis an enactment which forbids an order for execution 
upon a decree which is, more than twelve years old. We must 
allow the appeal, set aside the order of* the court below and restore 
the order of the court of first instance with costs in all courts. 


P. L- B- Order set aside. 
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KALKA PRASAD (Applicant) 
VERSUS 


EMPEROR (Opposite part p š 


Legal Practitioners’ Act (XVIII of 1879), section 36—Touls—Lust of—Person 
seen canvassing and introducing litigants to members of the Bar—Inferenve 
from— Removal of previous list—LEjfect of —Order declaring a person as u 
tout—- Revision. 

It is a reasonable and legilimate inference of fact that if a man is shown 
to spend the greater portion of his working hours in canvassing aud 
iutrodacing clients to members of the profession he is vot rendering gra- 
tuitous service sach as a casual fiiend aud au acquaintance may do. 

An order of a Judge declaring that the applicants sre touts and putting 
up their names in list of touts is an order against which revision@an be 
entertained. Mere removal of the hst of touts exhibited in one Ceurt or 
failure to exhibit them in oue of the District has not the effect of cancelling 
the list altogether. 


Crvit Revistun from an order of L. Jounston Hsqa., District 
Judge of Meerut. i 


A. P. Dube and Satya Chandra Mukerji, for the applicant. 
A. E. Ryves, for the Orown. 
The following Jadgment was delivered by 


Waren, J.—These are four applications in revision mado by 


_ six persons, Abdur Rabim, Iftikhar Husain, Nisar Ahmad, Rup 


Chand, Abdul Karim and Kalka Prasad against one order made by 
“the District and Sessions Judge of Meerut on the 4th of May, 1917, 
ordering the names of these persons with others to be posted and 
put ona list of touts under section 36 of the Legal Practitioners’ 
Act. Although the cases of the various applicants are not precisely 
similar, I propose to deal with all of them in one judgment. 


The proceedings were undertaken by the District Judge at the 
instance of the Bar Association of Meerut which had sat and consi- 
dered the matter with great thoroughness and which supported the 
complaint which they made against the system of touting by a 
large number of persons with a considerable body of evidence. 


The hearing of the case was spread over a considerable period 
and the learned Judge devoted great pains to the performance of 
€ Civ. Rev. No. 170 of 1917. 
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this difficult but important task. I have to consider in the case 
of each applicant to this Court how far he is entitled to complain of 
the order made against him. Before doing so however it is necessary 
- to make one oretwo general observations While exercising due 
care to sée that each case is fairly made out by the evidence called, 
and isestablished in a hearing according to law, it is desirable to 
emphasize the great importance of this legislation both to tha 
genaral public and to the legal profession. The Judge has used 
language, hone too strong, about the pests who perennially infest the 
courts, It is common knowledge that systematic touting is in- 
separable from a great deal of deception and imposition practised 
upon poor and ignorant litigants, whose interests sre subordinated 
to those of the needy persons who prey upon their oredulity. It is 
also inseparable from unprofessional conduct on the part of those 
who employ them. It is only by the vigilant efforts of bodies like 
the Meerut Bar Association, and by strict enforcement of statutory 
safeguards, that the poorer members of the public and the respectable 
members of the profession can obtain protection. 


Thp nature of the evidence which may legitimately be tendered 
in such a case does not really admit of much controversy. The 
learned Judge has held that the recognised principles applicable in 
cases under section 110 of the Code of Criminal Procedure or the 
“evil livelihood ” section, are applicable here. This is clearly right. 
Indeed it was admitted at the Bar by both sides in this case which 
was well and temperately presented. The statute says “by general 
reputation or otherwise.” The former of those provisions clearly 
includes hearsay evidence which may be tested, when admissible, by 
cross-examination just as other evidence may be tested and challeng- 
ed. The latter provision “or otherwise” is clearly intended to 
include all the ordindry modes of proof known to the law which 
might otherwise be said to have been impliedly excluded, such as per- 
sonal observation, evidence of conduct, admissions in conversation and 
the like, proved by first hand testimony. Im this case almost every 
possible kind of evidence was given. I note that none of the 
alleged touts themselves gave evidence on oath, though I can find 
nothing in the statute or in the general Jaw to prevent their doing 
so if they chose. The Code of Criminal Procedure is not applicable 
and there sems no reason in good sense or in the general law to 
disentitle them to be heard on oath. It is not to be supposed that 
direct evidence of a specific case of consideration passing between 
tout and employer can be ‘forthcoming, except in the rarest cases. 
The case quoted to me fiom the Punjab Record is not in point. 
The only evidence in that case was a letter of introduction which 
did not suggest remuneration, and might have been perfectly harm- 
less. Butit is a reasonable and legitimate inference of faot that if a 
man is shown to spend the greater portion of his working hours in 
canvassing and introducing clients to members of the profession he 
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is not rendering gratuitous service such as u casual friend or 
acquaintance may do. 


In my opinion revision may be entertained in such a case as this. 
It is “a case in which no appeal lies.” I am aware that the contrary 
view has been expressed by some Judges of this Court. In Jn re 
Madho Ram (1), the point taken was that the finding was against the 
weight of evidence. That is not a ground for revision and therefore 
it was not necessary for the court to decide more. I do.not think 
that it is necessary to invoke the aid of the superintendence section 
in the Government of India Act, 1915, though it seems to have 
been held in in re Kedar Nath(?), that this was one way of questioning 
orders in this Court. There is no decision binding upon me and 
I prefer the view taken in Basen Sahib v. The District Judge of 
Madura(), where the High Court interfered in revision ina similar 
case. The matter has been very fully discussed in Hart Charan Sircar 
v The District Judge of Dacca where it was held that the revisional 
jurisdiction could only be entertained in the furtherance of Justice. 


These being the general considerations applicable T now come 
to the particular case of each applicant before me. In the cases 
of Rap Chand, Iftikhar Husain, and Abdul Karim there was ample 
evidence to justify the order. They were constantly seen to be 
taking clients about, one of them had taken away one case from one 
of the witnesses ; they had been seen to stop clients, hold them in con- 
versation and apparently take charge of them. The evidence as to 
their general reputation was very strong. It was urged on behalf of 
Rup Chand, and I think one of the others, that the Judge had erred 
in refusing to send for files of cases which would have shown that 
they were legitimately engaged in litigation in which they or 


. members of their*family were interested. This might be so but it 


would not negative or prove anything inconsistent with the other 
evidence called against them. The learned Judge was no doubt 
pressed for time to conclude enquiry before going on leave. He 
took the right view in assuming that these files would prove what 
they were alleged to show and that it was superflous to prove them 
strictly because they would not alter his view. I see no reason to 
interfere with the decision in the case of these three ippico and 
I therefore dismiss their applications. x 


The cases of Nisar Ahmad and Abdur Rahim stand upon t a` some 
what different footing. Ihave felt soine. doubt as to whether I 
ought to interfere’ even in their-cases. J am not prepared to over- 
rule the findings of‘ the learned’ Judge où à question of fact of this 
kind even if I had the power to do 80, and it may be that I am 
stretching the power of this Court in revision somewhat by interfer- 
‘ng at all. I only do so because the evidence as recorded in the 

(1) [1899] 1. L. R., 21 All., 281. (2) [1909] I. L. R, 31 All, &9. 

(3) [1903] I. L. R., 26 Mad., 596. 
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Judge's note in these two cases is not very strong, and the Judge 
being admittedly pressed for time snd having given reasons in their 
cases which are not entirely satisfactory, it is just possible that they 
may have suffered injustice by being, so to speak, swept away in 
the general current against their co-defendants. Abdur Rahim had 
been-in the employment for one year of Mr. Abdul Bari, a Barrister, 
against whom-the complainants made no suggestion, but who bad 
been temporarily absent from Meerut. Those who mentioned 
Abdpr Rahim eaid very little about him. Muhammad Husain in cross- 
examination (see page 58 of the Judge’s English notes) really spoke 
in his favour and mentioned that he had returned to Mr. Abul Baris 
employment. Gauri Prasad said little or nothing about him. 
Ghasi Ram (see page 21 of the English notes) mistook him al- 
together for another. 


As to Nisar Ahmad two Pleaders were called for the defence. 
One, with over three years experience, spoke of him as being regular- 
ly in the employment, and constantly seen in the company of 
Mr. Zamirulislam his employer. Mr. Abdullah Shah had nothing to 
suggest against the latter (see page 6). Bahal Singh and Ghasi Ram 
certainly gave positive evidence about his holding clients. Ramji Lal 
(page? 36-37) on the-whole spoke in his favour. In these two cases 
the learned Judge's reason namely, that the evidence did not war- 
rant him in rejecting the considered complaint of the Bar Assocation 
is'not quite eatisfactory. He must form an independent view of his 
own though no doubt the opinion of the Bar-Association on a matter of 
general reputation is entitled to very great weight. I am not deciding 
that his conclusion was wrong. It is a question of fact of which he 
is a better judge than I. I merely hold that these two applicants 
have made out a case for further consideration and I remit their cases 
to the learned Judge for conside:ation and for such final order 
thereon as he, on hearing any further evidence on either side or ‘of 
the men themselves, sees fit to make. He can of course take into 
account the evidence already given. And in the exercise of my 
discretion I leave it to the learned Judge to decide whether in the 
_ cases of these men he will suspend the operation of the list until he 


is able to take up the further enquiry. Further than this I decline 
to interfere. 


The’ last case is the case of Kalka Prasad. This case has caused 
me some difficnlty. The applicant was put upon a list in 1908 by 
the then’ District Judge of-Meerut, the list which gave rise to 
the decision in I. L, R31 All, 59. The District Judge reports 
that he has repeatedly: applied`to have.his name removed as it was 
impeding his chances of*obtaining workin Delhi, but the District 
Judge of course had no material on which to act. The applicant 
undoubtedly wrote to the court on the 9th of February of this year 
and received what I may accept as an official reply that no list of 
touts was then affixed. According to the learned Judge it was also 
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not affixed from the long vacation of 1916 and afterwards. Id is clear 
that the list ought to be exhibited. I think subsection 3 means that 
the exhibition of the copy list, there referred to, is necessary to cons- 
titute a man a proclaimed tout, though it is not necessary for me 
to decide that point in this case. But upon further, consideration I 
have come to the conclusion that the mere removal or éailure to 
keep tha list exhibited in the court of the District Judge of Meerut 
had the effect of cancelling the list altogether, inasmuch as it 
was by the order to be exhibited in all courts subordinate to, the 
District Court,and its mere removal in one court out® of many 
would not perse cancel the original order of 1908. The form how- 
ever adopted by the learned Judge in this particular case has caused 
some embarrassment He might have madea farther list supplemen- 
tary to the existing list of 1908 and merely ordered his official to 
restore the list of 1908 to the place from which it should not have 
been removed. in that event the applicant would have had no 
grievance. As it is he has the grievance, technical though it may be 
that his name has been included in a new list consisting of the old 
list and the new names added together by the order of the 4th of 
May, and before that was done he was given no opportunity of 
shc wing cause, In this case again I decline in my discretion*to in- 
terfere. Though the applicant's name would not be properly upon 
the new list and ought to be removed itis notimproperly upon the 
old list. The section gives the Judge the power, from time to time, 
to alter and amend the list and under the circumstances in asmuch as 
the present applicant is desirous of being heard and may be able to 
satisfy the learned Judge that if he had been given an opportunity 
of showing cause, his name would not have been included in the 
list of the 4th of May, I think the learned Judge might well allow an 
application by Kalka Prasad, if he sees fit to make it, to have the list 
altered or amended by the removal of his name on the ground that 
whatever may have been the caso in 1908 he is no longer a tout 
The result is, though feeling some doubt in the matter, that I dismiss 
the application of Kalka Prasad. 


Order medified. 
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e MOTI BEGAM (Defendant) 
versus 


HAR PRASAD ann anoruen (Plaintiffs).* 


f Court-Fees ‘Act (VII of 1870), section 7, cl. iv. (¢)—Ad valorem fee—Suit 
for sale on mortgage—Defendant seta up prior charge—Court disallows 
defendant's claim—Appeal by defendant—Court-Fees payable on memo- 
randum of appeal. 


A suit for sale was brought upon foot of a mortgage. One of the defen- 
dants pleaded that she held a decree for dower against the mortgagor for 
the payment of whioh the property had been made a security. The plain- 
tiff paid ad valorem court-fees on the amoant of his claim. The contrt 
decided that the plaintiff’s mortgage was prior in date. The defendant 
appealed and in her appeal sought that her security should have priority, 
SRe paid the same court-fees on her memorandum of appeal as the plain- 
tiff had pald on his plaint :—Held that the defendant must pay ad valorem 
court-fees on the amount of her mortgage inasmuch as she was seeking a 
declaration with a consequential relief. 


- The facts are fully set out in the office report. 


The suit out of which this appeal has arisen was brought by the 
plaintiff for recovery of Rs. 2,500 on account of principal and interest 
on foot of a mortgage dated 4th May, 1893, by enforcement of 
hypothecation lien. 


Musammat-Moti Begam one of the defendants, defended the 
suit on the allegation that the property sought to be sold was con- 
veyed to her as security for her dower debt under a prior bond 
executed by her deceased husband, Sayed Hasan, on 9th February, 
1892, which bond was subsequently renewed by the heirs of her 
deceased husband on 5th August, 1910. The said defendant con- 
tended that the property could not be sold until payment of the 
money due to her on account of her dower debt secured by the deed 
of mortgage. which she put up as a shield. 


The suit was valued at Rè 2,500, and a court-fee of Rs. 150, 
was paid thereon. - rare 


At the trial of the suit the court held that the plaintiffs’ mort- 
gage was prior and decreed the plaintiffs’ suit. A decree was 
accordingly passed for sale of the mortgaged property under Order 
34, rule 4. 


* Stamp Reference in 8. A. No. 872 of 1912, 
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Musammat Moti Begam appealed to the lower appeflats court 
setting up inter alia a plea of priority and genuineness of the mort- 
gage held by her. The lower appellate court modified the decree 
of the court of first instance by extending the time for payment of 
the decretal amount, and in other respects the appéal was dismissed. 


The appeal was valued at Rs. 2,500, and a court-fee of Rs. 150, 
was paid thereon. The proper valuation of the appeal was Rs. 2,519, 
inclusive of interest from date of suit to date fixed for payment of 
the decretal amount awarded in the decree appealed from anda * 
court-fee of Rs. 155, was payable upon that valuation. Rs. 150, 
having been paid, there is therefore a deficiency of Rs. 5 to be made 
good by the defendant-appellant for the lower appellate court. 


Musammat Moti Begam has preferred this second appeal and the 
relief sought by the appeal is that the Honourable Court will be 
pleased to allow the appeal and declare that the appellant has a prior 
charge for the amount of her dower debt and the property can be 
sold only subject to her charge. The appeal is valued at Rs. 2,500, 
and a fixed fee of Rs. 10, has been paid, apparently on the ground 
that n mere declaration is sought by this appeal. 


® 
I think a court-fee of Rs. 10 paid in this Court is quite inadequate. 
The defendant-eppellant geeks by this appeal to go behind the decrees 
of the court below decreeing the plaintiffs’ claim for sale of the 
mortgaged property and declining to accept the plea set up by the 
defendant in the courts below and repeated in this Court in a some- 
what different form. 


The suit was a suit for sale on a mortgage on the basis of which 
the courts below have passed a decree in plaintiffs’ favour. The 
defendant comes to this Honourable Court in second appeal, and by 
making a prayer in the form of a declaration wants to get rid of 
those’ decrees. Assuming that the defendant-appellant does not 


state in distinct words that the decrees below should be set aside, 


but one should see what will be the consequence, if the declaration 
prayed, be granted. Leaving out the question that the appellant 
is avoiding the decree passed against her, it is evident that the pro- 
perty will be subjected to a double charge created by the mortgages 
held by the parties and out of sale proceeds the plaintiff may not 
get anything after meeting the prior charge of the defendant. 


I am quite certain that the appollant is seeking for a declaration 
with a consequential relief, and, as such, she must pay _ ad valorem 
court-fee of Rs. 175, on the amount of her mortgage i.e„ Rs. 3,000. 
Rs. 10 having been paid tHere is therefore a deficiency ‘of Rs. 165 
due from defendant-appellant for this Court. 


Total deficiency due from defendant-appellant for this Court and 
lower appellate court is Rs, 170. 
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~- Abdu? Raoof, for the appellant raised the following objection to 
the report of the stamp reporter. 


1. ‘The object of the appeal is not to get rid of the decrees of 
the courts below nor does the appellant seek “by this appeal to go 
behind thp decrees of the courts below decreeing the plaintiff's claim 


for sale of the mortgaged property ” as remarked by the stamp re- 
porter. - 


i 2, The appellant is desirous that the decree for the sale of the 

property mày be allowed to remain intact but it may be declared 
that her dower debt is a prior charge. Almost a similar question 
arose in a cage Rup Chand v Fateh Chand, [1911] 8 À. L. J. R, 
page 821, andit was decided that a court-fee of Rs. 10 on the 
memorandum of appeal was sufficient. 


3. Having regard to the above circumstances the court-fee, 


of Rs. 10 paid by the appellant on the memorandum of appeal is 
sufficient. 


4. The court-fee in the court below was paid on the amount 
of the mortgage money under section 7 of the Court-Fees Act and 
was siffficient and the stamp reporter is not justified in demanding 


any court-fee on the amount of interest on the memorandum of 


appeal either in this Hon’ble Court or in the court below. 
The stamp reporter replied as follows :— 


In submitting the papers to you under section 5 of the Court- 
Fees Act, I beg to add that the ruling relied upon by the learned 
counsel has no application at all to this case, and that according to 
the long standing practice of this Court ad valorem court-fee is 
always charged on pendente lite interest. 


I cite two cases vie:-—(1) A. W. N. 1905, page 40; (2) A. L. J. 
R., Vol VI, page 155. 


, These are converse cases. In these cases the appellants sought 
to’ get rid of the liability imposed by the decrees appealed against 
while in the present case the appellant is seeking to impose a further 
liability on the property in suit. In the second ground of appeal 
the appellant distinctly assails the concurrent findings of the courts 
below that the right of the appellant under the deed was barred by 
time and extinguished for all purposes under the law. The relief 
sought-by. the appeal may be read thus. 


It: hay 'be declared that the appəllant has aprior charge for the 
amount of her dower debt and that the.property-‘can be sold only 
subject to her charge by reversing the concurrent findings of the 
courts below in so far as they effect her. deed on the ground set forth 
in the memorandum of appeal. I most respectfully submit that a 
very substantial consequential relief is involved in the case and under 
section 7, clause IV (o), read with clause 1 of the Oourt~Hees Act, 
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the appellant must pay ad valorem court-fee on the amount of her 
own deed amounting to Rs. 3,000. 


If the appeal prevails and the Honourable Court holds that the 
appellant has a prior charge and directs the property to be sold 
subject to her prior charge the appellant may appfy for sale of the 
property under Order 34, rule 12, and the court acting under Order 
34, rule 13, may first satisfy the prior charge out of the sale proceeds 
and then give the balance to the plaintiff-respondent. If the law 
allows such a procedure the appellant will get her mortgage money 
on payment of Rs. 10 without bringing a fresh suit. 


In any oase I most humbly submit that it is manifestly a case 
in which the appellant is.not only trying to get rid of the liability 
imposed upon her by the decree but to impose a further liability on 
the property and as such the appellant must pay ad valorem court- 
fee on the further charge thus imposed. 


The Taxing officer referred the matter to the Taxing . Judge with 
the following note :— 


I have heard the learned counsel and am not convinced by his 
arguments. In the appeal to the District Judge, Saharanput, full 
court-fee was paid. In this appeal the whole of the decree is at- 
tacked by the second ground. J agree with the stamp reporter that 
the full court-fee should be paid on this appeal but Mr. A. Raoof 
maintains that he seeks merely a declaration and that the case is one 
of general importance in view of the Full Bench ruling, I. L. R., 29 
All., page 385.. At his request I submit the question for the decision 
of the Hon’ ble Taxing Judge. 


The stamp reporter should quote the rulings on which he relies. 
The following judgment was delivered by 


TuDBALL, J.—The amendment has been made, court-fee must be 
paid on the amount of the prior charge. I allow two days to make 
good the deficiency. 
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BOHRA BHIM SEN (Plaintif).© 

“Liinibation dct (IX of 1908) section 6, article 181—Civil Procedure Code, 
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(Act V of 1908), Order XXXIV, rules 4 and 5—Suit on mortgage—~ Deoree HRAT 


ee y High Oourt in appeal—Applicaticn for decree absoluie—Limita- 
tion 5 - 
` An“application for a decree absolute under Order 34, rale 4 of 
_the Civil Procedure Oode is-beyond time when it iz made more than 
“three years after the date of the decree in appeal passed by the High 
Court and section 6 of the Limitation Act does not save limitation ings- 
much as an application for a final decree in a mortgage suit is not ab ap- 
plication in execution, \ 
First AppesL from a decree of Mautvi Kawaza ÅBDUL ALI, 
Subordinate Judge of Agra. 


' - -The facts briefly are these.: A suit for sale on a mortgage was 
instituted in 1911, and the High Court in appeal made a decree on 
June'17th, 1912. On March 16th, 1916, the decree-holder made 
an application for a decree absolute under Order 34, rule 5 of the 
Civil Procedure Code against the heir of the original judgment-deb- 
tor. He objected that the property was wagf and the application 
was time-barred. The couct below disallowed the objections. 


Hence the appeal by the objector, defendant. 

B. E. O’ Conor (S. A. Raoof with him), for the appellant. 
M. L. Sandal, for the respondent. 

The judgment of the Court was delivered by 


 , Riguasps, C. J.—The facts connected with this appeal are ag 
follows:—A suit was instituted in the year 1911 on foot of a mort 
gage. Two persons were made defendants to this suit, namely one 
Musammat Kadri Begam and ‘Nizam-ud-din Shah. The usual pre- 
liminary decree was granted by the court of first instance. Two 
appeals .were filed in the High Court which dismissed the suit 
against Nizam-ud-din Shah but gave a decree against Musammat 
Kadri -Begam. The High Courts decree was dated the 17th of 
June, 1912. Thecourt does not appear to have been asked to ex- 
tend the time and did not do so. The present application was one 
made on the 16th of March, 1916. The application stated that 
usammat Kadri Begam, the sole defendant, had died and -that 
izam-ud-din Shah was her heir. The application was one for the 
é -S FP, A, No B21 of 1916. 2 oe TL te 
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preparation of a final decree under Order 34, rule 5. Several objec- 
tions were taken by Nizam-ud-din Shah. He tried to set up that 
the property was wagf He also objected that the application for 
the decree was beyond time and that Musammat Kadri Begam had 
died more than six months before the application was made. The 
court below held, and we think rightly held, that Nizam-ud-din 
Shah could not set up the plea that the property was wagf. He 
could orly make such objections to the execution of the decree as 


Musammat Kadri Begam whose heir he was, could .have made and © 


she could not have raised the objection that the property’ was wagf. 
The learned Subordinate Judge overruled the other two objections 
based on limitation. This Court has held ina case like the present 
that the High Court’s decree is the decree in respect of which an 
application for a final decree isto be made. It has also held that 
article 181, schedule I of the Limitation Act is the proper article 
and.that time begins to ran from the period for payment fixed by the 
High Courts decree see Gajadhar Singh v. Kishen Jiwan Lal (Y), 
Applying this authority to the present case time began to run from 
the 17th of June, 1912, The application was accordingly clearly 
beyond time. Section 6 of the Limitation Act will not help the 
plaintiff because that section only applies to the time for the istitu- 
tion of suits or the time for an application for the execution of the 
decrees. An application for a final decree in a mortgage suit is 
not an application for execution of a decree. It is clear therefore 
that the application was beyond time. It is admitted that Musammat 
Kadri Begam died more than six months before the application was 
made. Order 22, rule 4 provides that where a sole defendant dies 
and the right to sue survives the court on an application made in 
that behalf shall cause the legal representatives of the deceased 
defendant to be madea party and shall proceed with the suit. Sub- 
section (3) further provides that where within the time limited by 
law no application is made under sub-rule (1) the suit shall abate as 
against the deceased defendant. In the case of Muhammad Masih- 
ullah Khan v Jarao Bat (2), it was held that a suit for redemption 
is still a “pending” suit after a preliminary decree haz been made. 
It would therefore appear in the present case that there ought to 
have been an application to bring the heir of Musammat Kadri 
Begam on to the record within six months from the date cf her 
death. Otherwise the suit would have abated. [tis not however 


v necessary for the decision of the present case that we should decide 


this last mentioned point. 


We allow the appeal, set aside the order of the court below and 
dismiss the application of the respondent. The appellant will have 
his costs in both courts. - 3 


Appeal allowed. 


(1) [£1917] 16 A. L. J. R., p. 734. (2) [1916] I. L. R., 87 AU., p. 22. | 
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RAGHUNANDAN LAL AND orTnERs (Deoree-holders) 
versus 


BADAN SINGH AND ANOTHER (Judgment-debtors).* 


Limitation Act (IX of 1908), Sch. I, Article 182—]n accordance with law— 
Application complying with Civil Procedure Code (Act V Sil A Order 21, 
rule 11—Subsequent order for filing decree—Non compliance with. 

An application for execution of a decree was made on Ist March, 1916, 
but copy of the decree was not filed along with it. It however fulfilled all 
the requirements of Order XXT, rale 11 of the Code of Civil Procedure. 
Time was given by the conrt for filing the copy of the decree but it was 
not filed whereupon the application waa struck off. Another application 
was filed within three years of the application of 1916 but beyond three 
years of the previous application. Held that the application when filed 
having complied with all the requirements of Order 21, rule 11, was 
an application in accordance with law and saved limitation. 


Exroution First APPEAL from a decree of MAULVI SHAMS-UD- 
pin Kuan, First Additional Subordinate Judge of Aligarh. 


Application for execution of a decree. 

The court of first instance allowed the plea of limitation. 
Decree-holders appealed. , 

Panna Lal, for the appellants, 

A. H. C. Hamilton, for the respondents. 

The judgment of the Court was delivered by 


RıomarDs, C. J.—Tbis appeal arises out of an application for 
exeoution of a mortgage decree. An application was made on the 
Isi of March, 1916, and it is admitted that if this application was 
an application for execution “in accordance with law ” the present 
application is within time. The application was in writing and 
seems to have complied with all the provisions of Order 21, rule 11. 
It being an application for the sale `of immovable property under a 
mortgage decree, the provisions of Rules 12, 13 and 14 do not 
apply. The application however was unaccompanied by an affidavit 
a receipt of inspection of the registration office and copies of the 
kKhewat and decree. The court granted time to the applicant to file 
these documents and all the documents were subsequently filed 
except a copy of the decree. This not being done the application 
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was struck off on the 30th of March, 1915. The court below held 
that under these circumstances the application could not be deemed 
an application “ in accordance with law,” and so time would run 
from the previous application for execution and the present applica- 
tion in such case was admittedly beyond time. -It‘seems to us that 
the view taken by the court below was not correct. No doubt 
under the provisions of Order 21, rale 11 (clause 3) the court is 
entitled to require the applicant to produce a certified copy of the 
decree, and if the applicant does not do so the court is entitled to 
eject the application ; but the application in the prezent ‘case when 
made fulfilled all the requirements of Rule 11, necessary to an applica- 
tion for sale of property mortgaged in execution of the mortgage 
decree. It was only after the application had been presented that 
the court mado its order that the applicant should produce a certified 
copy of the decree. This being so it scems to us that the application 
was “in accordance with law” and saved limitation. We allow the 
appeal, set aside the order of the court below and remand the case 
to that court with directions to re-admit the application and to pro- 
ceed to hear and determine the application according to law. As we 
think that the decree-holder ought to have had the necessary docu- 
ments before the court and that the present appeal is due to his 
carelessness, we direct the parties to pay- their own costs of this 
appeal. 
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NARSINGH DASS (Objector) 
versus 


DEBI PRASAD ¢ Decree-holder J” 


Morigage—Suit for redemption——Alesne profits directed to be asceriained in the 
execution department—Tima begins to run from date of such ascertain- 
ment, 

In a suit for redemption of a mortgage where the decree directs the 
megne profits:'due to the mortgagor to be ascertained in the execution 
department, time begins to run when the profits are so ascertained. 
Muhammad Umar Jan Khan v. Zinat Begam, 1. L. R., 25 All, 885, 
followed. 
= Exsovtion First APPEAL from a decree of G. O. ALLEN Esq., 

Subordinate Judge of Jaunpur. 

The facts were these :—— 


A suit for redemption was brought in which the plaintiffs, mort- 
gagors, claimed mesne profits on the ground that the mortgage had 


oR. F. A. No. 278 of 1917, 
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been satisfied by the usufruct of the property and that a surplus was CIVIL 
due to them. The court passed a decree in their favour and direct- es 
ed that the mesne profits should be determined in the execution oe 
department. This decree was made on November 2, 1904. In 1907  Narswan 
the mortgagors applied to have the mesne profits ascertained, and Dass 
they were finally adjudicated upon in the year 1910. The decree v. 
was executed from time to time and various sums were realised. ae 
The present application for execution was made on April 18, 1917. 
It was objected that the application was barred by limitation. 

The objection was overruled, and the application for execution 

was allowed. 


. Judgment-debtor appealed. 
P. N. Banerji, for the appellant. 
Gokul Prasad, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of execution proceed- ichards, 
ings. The original suit was one for redemption, the plaintiffs i 
allegidg that they were entitled to possession of the property which 
had been mortgaged and merne profits on the ground that the mort- 
gage had been discharged by the usufract, and a surplus was due to 
the mortgagor. This suit resulted in a decree for possession and a 
direction for an enquiry as to what amount of mesne profits the 
plaintiffs were entitled to. The matter had been litigated up to the 
High Court and its decree was dated the 2nd of November, 1904. 

In pursuance of the decree directing the enquiry as to mesne profits 
an application was made for that purpose in the year 1907 and the 
mesne profits were finally adjudicated upon in the year 1910. The 
decree was then put into execution and various sums were realised 
from time to time. The present application for execution was made 
on the 18th of April, 1917. This application was met with various 
objections, The objection insisted upon in this Court is that the . 
decree which must be deemed as now executed is the decree of the 
High Court of 1904, and that accordingly its execution is barred 
either by the provisions of section 230 of the Code of Civil Proce- 
dure of 1882 or by section 48 of the present Code. These two 
sections appear to be almost identical with one exception, namely 
that section 230 of the Code of 1882 speaks only of a decree for 
“payment of money” whilst the present Code speaks of decrees 
generally except as therein provided. The words of the present 
Code are + where an application to execute a decree not being a 
decree granting an injunction has been made, no order for the 
execution of the same decree shall be made upon any fresh applica- 
_tion presented after the expiration of twelve years from the a 
date of the decree sought to be executed.” The argument 
put forward is that the date of the present decree was the 2nd 


XVI 12 8 Š 


CIVIL 


TT 


1918 
NARSIRGA 
Dass 
v. 
DEBI 
PRASAD. 





Richards, 
C. J. 


90 HIGH COURI [A. L. J. B 


of November 1904. If this contention be correct thb appli- 
cation was undoubtedly time-barred and could not be granted. The 
matter is nct now of any very general importance because in future 
all decrees for mesne profits ina suit for recovery of immovable 
property must be made by the court which grants the decree for 
possession of fhe property (the rules provide for the makfhg of a 
“ preliminary ” and a “ final ” decree). The contention put forward 
on behalf of the respondents is that the court having directed an 
enquiry as to mesne profits there was no complete, or (to adopé an 
expression used by their, Lordships of the Privy Council} there was 
no “ operative ” decree until the mesae profits were ascertained in 
the year 1910. This very point was considered by a Bench of this 
Court in the case of Muhammad Umerjan Khan v. Zinat Begam (3). 
The learned Judges in that case raferred to the judgment of their 
Lordships of the Privy Council in Radha Prasad Singh v Lal Sahab 
Rai (2), and also to a Full Bench decisionjof the Calcutta High 
Court. We think that we onght to follow this case which is in 
accordance with the practice which has been adopted by the new 
Code of Civil Procedure and which moreover seems to be in acoord- 
ance with justice. Applying the principle laid down in these cases 
to the present it must be deemed thax the “date” of the dedree so 
far as it related to mesne profits is the 15th of February, 1910, when 
the mesne proñts were for the first time ascertained. Since that 
date there bave been numerous epplications for execution which 
have saved limitation and made the present application within time. 
On the general merits we have heard the parties and see no reason 
to differ from the view taken by the court below. We dismiss the 
appeal with costs. 


Appeal dismissed. 
(1) [1908] 1. L R., 26 AML, 885. (2) [1890] I. L. R., 18 All, 53. 
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RADHEY LAL (Defendant) 
versus 


BHAWANI RAM anp anoruer (Plaintif )* 


Hindu Lawt—Inheritance—Widow—Unchastity in husband's life-time-——Coadon- 
ation by husband—Husband and wife. 


Under the Hindu Law, a widow is not debarred from inheriting to her 
husband ou the ground that she had become unchaste in her hpsband’s 
dife-time, if the husband condoned her uuchastity. 


Sxoonp Appwat from a decree of B. C. Forses Esgor., Subordi- 
nate Jadge of Muttra, reversing a decree of Babu Gayri Prasad, 
Munsif of Mahaban. 

Balmakand and Bhawani Ram, by caste Brahmins, were brothers, 
separate in estate. Balmakund died without issue in 1911. His 
widoW Musammat Bidya took possession of his property. In 1912 


, She sold a house which formed part of that property to Lala Radhey 


Lal. Bhawani Ram brought a suit against the widow and the vendee 
for possession of the house on the ground that Musammat Bidya was 
unchaste during the life-time of her husband and, accordingly, not 
entitled under the Hindg Law to inherit. An alternatiye relief was 
claimed for a declaration that the sale would not be binding on the 
plaintiff after the widow's death. The court of first instance 
found that about 1904 Musammat Bidya had run away from her 
husband’s house with one Babu Lal and had illicit connection with 
him ; that subsequently her husband condoned the offence and freely 
took her back in his house where she lived with him as his wife up- 
to the time of his death; and that she was neither outcasted nor 
treated as such. It was admitted, however, that since her husband’s 
death she had taken upan immoral life with Radhey Lal and had 
an illegitimate child by him. It was not found whether or not she 
had performed any expiatory ceremonies for the act of unchastity 
committed in 1904. The court held that the unchastity having 


been condoned by the husband she was entitled under the Hindu. 


Law to inherit her husband’s property. As to the sale consideration 
the court found that a part of it was for legal necessity, and gave 
the plaintiff a declaratory decree in accordance with that finding. 
Both parties appealed, and the lower appellate court while np- 
holding all the findings of the court of first instance was of opinion 
that unchastity during her husband’s life-time debarred Musammat 
Bidya from inheriting the property and that the subsequent condon- 
ation by the husband was of no avail in removing the bar. The 
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lower appellate court accordingly gave the plaintiff a decree for 
possession. The defendant Radhey Lal appealed to the High Court. 


Narain Prasad Asthana, for the appallant.—The authoritative 
writings of Hindu Law-givers which make any mention of chastity 
in connection with the widow's right to inherit are founded on the 
two following texts, quoted in 


Mitakehara :—Colebrooke’s Tianslatiou ; Ch, IT, Section 1, § 6: 


‘The widow of a childless man, keeping unsullied her husband’s 


bed and persevering in religious observances, shall present his. 


funeral oblation and obtain his entire share. (Vriddha Manu)” and 
“Let the widow succeed to her husband’s woalth provided she be 
chaste, (Katyayana).” 


Although in the chapter dealing with the subject of exclusion 
from inheritance the A/itakskara does not, enumerate unchastity by 
itself, i. e., apart from loss of caste that may result from it, as one of 
the grounds of exclusion, the couris have ascribed a bindiog charac- 
ter to these two texts and have accepted them as laying down that 
a widow who has been leading au unchaste life at the time of her 
husband’s death is disqualified from succeeding. to her hifsband’s 
property. The texts are upplicable only with reference to the time 
when the succession opens out on the death of the husband; so that, 
a widow who had inherited her husband’s property would not be 
liable to forZeit it by reason of subsequent ucts of unchastity. ` 


Moniram Kolita v. Keri Kolitani, [1880] I. L. R., 6 Cal., 776, P. 0. 


Further, it has been held that a woman who at the time of her 
husband’s death has been living a chaste life isnot disqualified from 
inheriticg by. reason of her having committed at some former time 
an act of adultery if that act has subsequently been condoned by 
her husband. 


Gangadhar Parappa v. Yellu, [1911] I. L. R , 36 Bom , 188 ; 


Matuigines Dabee v. Jaykallee Dabec, [1869] 14 W. R., (A. O. J.), 23. 


In the last mentioned case MARKBY, J., dealt exhaustively with 
the various texts and authorities relevant to the subject. 


According to Hindu texts unchaatity is of different grades. Mere 


` adultery is less heinous and is expiable ; but if followed by concep- 


tion or child-birth or by loss of caste it is regarded as of an aggra- 
vated type and as being inexpiable. No doubt the case might be 
different if the adultery in question were of the latter type. Here, 
the woman was not only not degraded or outcasted, but restored by 
the husband to the full status of a wife. Different questions might 
have arisen if the husband had altogéthér repudiated or abandoned 
her. The subject is discussed in 


Sirvya : Hinda Woman’s Estate : 1918 Edn., pp. 37 to 89. 
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© S. N! Sen, for the respondents.—The texts cited by the appellant 
as well as other texts, for example, that of Vrihaspati, to be found 
in : 

Sacred Books of the East, Vol. 33, Cb. XXV, sev. 49, p. 377, 
und that pf Prajapati, quoted in 

Viramitrodays : Translated by Sastri : 1879 Edu., p. 133, 


emphatically make chastity a condition precedent to the widow’s 
succeeding to her husband’s property. And there is nothing in the 
texts to confine the enquiry as to her chastity to the time of her 
. husband’s death; on the other hand, the texts contemplate the whole 
of her married life. This isin accordance with the conception of 
marriage in Hindu Law, and with the reasons for the widow’s in- 
heritance. 


According to Hindu Shastras marriage is not a civil contract but 
a religious institution or sacrament; it isa holy union for the per- 
formance of religious-duties. 
Golap Sastri: Hindu-Law : 4th Edn , pp 86, 88. 


_ And one reason for the succession of the widow to her husband’s 
propasty is her competence to perform the religious rites in honour 
of him and his ancestors The estate of the husband may be taken 
only by a wife who is chaste and who is competent to perform 
religious ceremonies conducive to the spiritual benefit of her hus- 
band. 

Viramitrodaya : Translated by Bastri : 1879 Eda., p. 188. 


Unchastity which has not been expiated by the performance of 
purifying ceremonies renders the widow incompetent to perform 
religious rites for the spiritual welfare of her husband. 


The wife's right to be her husband’s heir is founded on her 
fidelity and loyalty to him. It is her devotion to the husband that 
constitutes her to be the half of her husband, in which capacity it is 
that she inherits. 


Golap Sastri : Hindu Liw: 4th Edu., p. 865. 


Further, it is observed at page 367 of the same book that mere 
unchastity, when not followed by conception or loss of caste, is 
expiable and cannot justify exclusion from inheritance, except in the 
case of the wife whoge case stands on a different footing altogether 
from that of other female relations; for, conjugal fidelity forms the 
foundation and is the sine gua non of her right of inheritance. 


x Ld 

The case in 14 W. R., 23, relied on by the appellant has no 
bearing on the present case; the question for determination there 
was not whether unchastity committed during the husband’s life- 
time debarred the widow from inberiting but whether unchastity 
committed after the husband's death divested her of the estate that 
had already vested in her. The case in I. L. R., 36 Bom., 138, is 
distinguishable ; there, seemingly, the adultery was committed at the 
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husband's express desire and the person who was setting up the un- 
chastity cf the widow was a stranger. 


As to the effect of condonation by the husband; the appellant bas 
not cited any texts of Hindu law-givers in support pf the proposition 
that such condonation makes an unchaste wife entitled éo inherit. 
The texts which have been cited make no such reservation in favour 
ofan unchaste wife. From what has been submitted above it 
follows that condonation can make no difference to her position re- 
garding inheritance ; for it cannot make her chaste who has been 
unchaste. The husband may forgive her and treat her kindly and 
suffer her to liye with him; but his condonation cannot remove her 
spiritual degradation and incompetence for religious rites. It js 
not a substitute for expiation. The stain of unchastity cannot be 
removed either by the husband’s previous consent or by his subse- 


‘quent condonation. 


- Where the marriage is essentially a matter of contract it rests 
with the husband either to divorce an erring wife and deprive her of 
all rights or to condone the offence and to continue or reinstate her 
in all her rights. As has been already submitted a Hindu marriage 
is different. The husband cannot diyorce an unchaste wife and 


-réduce her to absolute deprivation; nor can he by condonation 
‘restore her to her full status. i 


` Narayan Prasad Asthana, was not heard in reply. 
The judgment of the Court was delivered by 


‘Piagorr, J.—This is a second appeal arising ouf of the following 
state of facts. One Balmskund died asa separated Hindu; he. was 
childless and left him surviving a widow, Masama Bidiya. The 
latter performed the obsequies of her deceased husband and entered 
into possession of his property, including a certain house. She 
subsequently sold this house toone Radhey Lal. Thereupon the 
present suit was brought by Bhawani Ram, brother of Balmakund, 
impleading Musammat Bidiyaand Radhey Lal as defendants. Re- 
lief was scughtin the alternative, either by immediate possession 
over the house in question, or by way of a declaration that the aliena- 
tion. made would not bind the plaintiff after the death of Musammat 
Bidiya. The reason why the first relief was claimed was that the 
plaintiff alleged that Musammat Bidiya, having been unchaste during 
the life-time of her husband, was not his heirat all under the Hindu 
Law and wa8 disentitled to succeed to any of his property, even with 
the limited estate of a Hindu widow. With regard to this allegation 
of unchastity we have concurrent findings by the courts below and 
these findings are binding upon us in second appeal. Musammat 
Bidiya was in fact guilty of unchastity during the life-time of her hus- 
band. She left her home with a paramour some eight years before 
her husband’s death ; but her husband condoned the offence, for- 
gave his erring wife and took her back into his house, where she 
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lived with*him as his wife during the closing years of his life and 
was so living at tho time of his death. A point has been made in 
argument before us that there is no evidence of the performance on 
the part of _Musammat Bidiya of any of the expiatory ceremonies 
prercribed by Hiadu Law. Itis true that the record is silent on 
this pointy but on the other hand there is no allegation that Musam- 
mat Bidiya was ontenrsted in consequence of her conduct, or that 
any social penalty was inflicted on Balmskund by the members of 
his byotherhood on account of his having re-admitted the erring wo- 
man to the* privileges of wife-hood. On these facts the court of 
first instance held that Musammat Bidiya had succeeded to the estate 
of Balmakund with the rights ofa Hindu widow. The learned 
Munsif went into the question of consideration for the sale-deed in 
suit. The total consideration was Rs. 500, and the finding is that 
out of this Rs. 200 was spent on the due porformance of ceremonies 
and observances in connection with the! funeral rites of the deceased. 
To this extent therefore the alienation was justified by necessity. 
The learned Munsif accordingly gave the plaintiff a declaration to 
the effect that the sale in favour of Radhey Lal was not binding 
upon him after the deathof the widow, except to the extent of a 
sum of Rs. 200. There were appeals by both parties, and that is the 
reason why we have two appeals now before us, although in this 
Court both of them are preferred by the defendant, Radhey Lal. 
The learned Subordinate Judge has not dissented from the court of 
first instance on any finding of fact, but he had taken a different 
view of the Jaw applicable to those facts. He holds that the proved 
unchastity of Musammat Bidiya disentitled her to inherit the estate 
of her deceased husband, and that this disqualification is in no way 
affected by the husband’s condonation or forgiveness. In the ap- 
peals now before us Radhey Lal only asks for the restoration of the 
decree passed by the court of first instance, and we have nothing to 
consider except the question of law on which the two courts below 
have differed. There is no clear authority of this Court on the point, 
but there is a reported decision of the Bombay High Court which 
seems to go the whole length in favour of the appellant. This 
is the case of Gangadhar v. Yellu (1). It has been contended 
before us on behalf of the respondents that the facts of this case 
are distinguishable from those now before us, and a similar con- 
tention evidently found favour in the lower appellate court. The 
suggestion is that the two cases are to be distinguished on two 
grounds, (1), because in the Bombay case the allegation of the 
plaintiff was that the unchastity there alleged had been commit- 
ted during the husband’s life-time at his express desire ; secondly, 
that the alienation in the present case is being contested, not by a 
stranger, but bya brother of the deceased. There is something to 
be said in support of both these contentions, the report of the 
Bombay case being very brief and not making it clear beyond ae 
(1) [1911] I. L. R., 36 Bom., p. 188. 
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pute what was the precise state of facts on which the court proceed- 
ed. It seems clear however that the argument of the learned 
Judges, in which reference is made to a charge of unchastity brought 
forward by mere outsiders, cannot be regarded as affecting the deci- 
sion in the sense contended for on bənalf of the plawatiff respondent 
in the present case. In the first place it is by no means Slear that 
the expression “ mere outsiders” as used in the judgment of Bea- 
MAN, J. means anything more than persons other than the husband or 
the wife. Apart from this, the learned Judge evidently. conceived 
himself to be laying down a general principle of law which, unless 
affirmed, would leave it open to any person interested in the matter 
to deny on some future occasion the rights of a widow who had peace- 
fully succeeded to the possession of her late husband’s property, by 
raking up some ancient scandal long antecedent to the date on which 
the inheritance opened. 


As regards the general question of condonation by the husband, 
it seems clear that the Bombay decision does not mean to lay down 
any distinction between an act of adultery committed with the pre- 
vious knowledge and consent of the husband and a similar act com- 
mitted behind his back, but covered by his condonation and fergive- 
ness. Nor does it seem possible to lay down any valid distinction 
upon these lines. There is one other reported authority on the’ 
point which deserves careful consideration, namely Alatungnee Dabee 
v. Joy Kalee Dabee (1). The actual point for decision in that case 
was the much controverted question, set at rest later on by the deci- 
sion of their Lordships of the Privy Council in Moni Ram Kolita v. 
Keri Kolitani (#), as to the consequences of anchastity on the part of a 
Hindu widow after the estate had opened in her favour. The learn- 
ed Judge showever found it necessary to enter into an elaborate 
examination of the entire question and the result is that we find pro- 
positions of law laid down which have a direct bearing on the ques- 
tion now before us. Mr. Justice MARKBY quotes an older case of the’ 
same court as authority for the proposition that even adultery 
in the husband’s life-time is not in itself necessarily sufficient to 
disentitle the wife to inherit. He goes on to explain his meaning’ 
by saying that, in his opinion, it is not the immoral act alone which 
in any case-destroys the right, but the loss of caste or degradation 
which may follow thereupon. A more important passage of the 
same judgment is to be found at page 29 of the report, where 
the learned Judge quotes with approval the opinion of Babu Shama 
Charan Sirear, to the effect that, “the woman who is adulterous 
at the time when the succession cpened, or who previously com- 
mitted adultery which remained unexpiated by penance, forfeits 
her right to inheritance and maintenance, and not she who was 
previously adulterous but ceased to be so and co-habited with her 
husband or expiated, or was about to expiate, the sin by penance 


(1) [1869] 14 W. R, (A. O. J.), 28. (2) [1880] 1. Ñ. R., 5 Oal., p. 776, 
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. I 
before the time of succession.” The decision of Mr. Jusrick MARKBY 


‘was appealed against and we have in the same report the decision 


of a Bench of two Judges who decided that appeal. Praocoox, C. J. 
again referred to the words already quoted from Babu Shama Charan 
Sirear’s york, and quoted them with approval as embodying a 
correct statement of law on the point. These opinions seem suff- 
ciently to cover the state of facts now before us. It may be noted 
further that in the Privy Council] case to which reference has al- 
ready been, made the learned Judges reproduced, with an expression 
of their approval, a portion of the decision of Sir, Barnes Pracoox 
above referred to. In the portion so quoted stress is laid upon the 
practical inconvenience which might result if it were held that 
any act of unchastity on the part of the widow, committed after the 
succession had opened in her fayour, were to be treated as divesting 
her of the estate. Tt is obvious that a similar argument from con- 
venience may be relied on in support of the appeal now before us; 
for a deoision-against the appellant would involve this consequence, 
that a Hindu widow who had been living in peace and harmony 
with her husband at the time of his death, and had cbtained posses- 
sion of his estate, might find her possession called in question years 
afterwards on the evidence, it may be, ofa spiteful or dishonest 
servant, on the strength of acts alleged to have been committed 
by her many years prior to her husband’s death. Their Lordships 
approved of the remark that, although inconvenience would not be 
‘a ground for deciding a case like the present if the law were clear 
upon the subject, it is an argument which may fairly be adduced 
under certain circumstances. The sarguments based upon ancient 


~ texts which have been relied upon on behalf of the respondent in 


the present case are in substance the same arguments which were 
considered by their Lordships of the Privy Council, and rejected 
as unsatisfactory, when the question before them was whether a 
Hindu widow could be divested of the estate of her late busband 
by reason of acts of unchastity committed during her widow-bood. 
On the authorities therefore, and on general grounds of public 
policy and convenience, we think that this appeal ought to be allow- 
ed. We set aside both the decrees of the Jower appellaie court 
aud restore the decree passed by the court of first instance. The 
order of that court as to costs will stand, but the defendant Radhey 
Lal will get his costs on the appeal filed by Bbawani Ram in the 
lower appellate cour! and alse his costs in this Court. On the other- 


hand Radhey Fal will remain liable for his costs in the appeal filed: 


~ 


by him in the lower appellate court. 


B. K. H. Appeal allowed 
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SALAMAT-UL-ZAMINI BEGAM (Defendant) 
VEPEUS ° 


MASHA ALLA KHAN ayp orugrs (Plaintiffs) * 


Transfer of Properiy Act (IV of 1882), scetions 54, 48—Hachange of property 
valued over Rs. 100-—Document unregistered—Bargain acted upon binding 
upon parlies—Part performance. 

An exchange of property, valued over Rs. 100, is binding upon the 
parties thereto when the bargain has been acted upon, even thongh the 
exchange is not in writing and is unregistered. 

SECOND APPEAL froma decree of Panprr Durea Darr JOSHI, 

First Additional Judge of Aligarh, reversing a decree of Babu Kaule- 

shar Nath Rai, Munsif of Bulandshahr. 


By a registered sale-deed dated 14th August, 1905, the appellant 
sold the zemindary property in suit together with other property to 
Muhammad Ali Jan Khan. On the same date Muhammad Ali Jan 
Khan sold to the appellant by means of a registered sale-deed% cer- 
tain shop together with some other property. A few days afterwards 
an exchange took place between the parties by a parole agreement 
and by virtue of it the zemindary property in suit and the shop went 
back to their respective former owners. No written instrument of 
exchange was executed. Possession of the property in suit remained 
all along with the appellant; Muhammad Ali Jan Khan had effected 
mutation in his favour of the other property purchased by him under 
the deed of 14th August, 1905, but not of the property in suit. The 
shop remained in the possession of Muhammad Ali Jan Khan, and 
after his death in 1910, was sold on 21st Feoruary, 1911, by his heirs. 
‘On 4th August, 1915, the heirs of Muhammad Ali Jan Khan brought 
a suit for recovery of possession of the property in suit on the basis 
of the sale-deed of 14th August, 1905. The court of first instance 
held that the transaction of exchange set up by the defence was 
proved, and the suit was dismissed. The lower appellate court 
held that as a matter of fact the exchange had taken place but that 
as it had not been effected by a registered instrument the exchange 
was Invalid, and on that finding decreed the suit.. The appeal to the 
High Court came up before asingle Judge who remanded an issue 
as to the valuation of the property in suit and of the shop, respec- 
tively, at the time of the sale-deeds of 1995. The finding returned 
was to the effect that the value of each was over Rs.100. The case 
was then referred to a Bench of two Judges. 


iqoal Ahmad, for the appellant—Section 118 of the Transfer of 
Property Act read with section 54 of that Act no doubt requires 
that an exchange of properties of the value of Rs. 100 or upwards 


e S3, A. No. 442 of 1916. 
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must be fhade by a registered instrument. But the absence of a CIVIL 
registered instrament would not nocessarily entitle the plaintiffs to 
a decree. In this case according to the findings arrived at by the baa 


courts below the arrangement was carried out by the parties and garayar-vr- 
complete effect was given to it. The acts of the parties based on zammı 
and in @&ccordance with the arrangement urrived at between them e. 
would cure the defect of want of a registered-deed of exchange. sagas ADEA 
Equity would not allow a statute to be made an instrument of fraud. ii 
klalsbury : Laws of England, Vol. 13, p. 75. 
Equity’ will sapport a transaction though clothed imperfectly ia 
legal forms where the agreement has been acted upon by the parties. 
Mahomed Musa v. Aghore Kumar, [1914] L L. R., 42 Cal., 801, P. C, 
Í am also supported by the case of l 
Jhamphu v. Kutramani, [1917] 15 A. L.J. R, 761. 


Further, the plaintiffs are not entitled to the relief claimed, be- 
cause having transferred the shop toa person who isa bona fide 
purchaser without notice, they are notin a position to restore to tbe 
defendant that for which the property in suit was exchanged; for, he 
who seeks equily must do equity. 


S.°M. Sulaiman, for the respondents.—The provisions of section 
54 of the Transfer of Property Act are imperative. Consequently, 
ihe exchange set up by the defendant was not effective in law and 
the proprietary right in the share in dispute continues in the plain- 
tiffs and did not pass to the defendant The plaintiffs are therefore 
entitled toa decree for possession of the property. Where the words 
of a statute are clear and unambiguous no equitable considerations 
ought to be allowed to modify them. To hold that an oral agreement, 
acted upon by the parties can take the place of a registered instru- 
ment as required by section 54, would render that section nugatory. 
It willalso lead to insecurity of title and open the door to perjury 
and fraud. 

Kurri Veerareddi v. Kurri Bapireddi, [1906] I. L. R., 29 Mad., 336, F.B.; 
Chidambara v. Ramasamı, [1913] 1. L. R., 38 Mad., 519. 

The principle that equity considers that as done which ought to 
have been done has no application if ia the result it defeats the ex- 
press provisions of the law. 

Sumsuddin v. Abdul Husein, [1906] I. L. R., 31 Bom., 165. 

Iqbal Ahmad, was heard in reply. 

The following judgments were delivered. 


WatsH, J.—The facts of this case as found in both courts are 
simple, but the question of law is one of some importance. By 
a duly registered sale-deed, the defendant, Musammat Salamatul- 
Zamini, about the 14th August, 1905, sold and transferred 
to one Muhammad Ali Jan Khan (inter alia) the two and 
half biswaosis of land now in suit. On the same date Muhammad 
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Ali Jan Khan by another duly registered sale-deed, sold afd trans- 
ferred to Musammat Salamat-ul-Zamini, (infer alia) a certain shop 
in Bulandshahr The value of the shop on the said date has been 
found to have been Rs. 125, and the value of the land now in suit has 
been found to have been Rs 100. Shortly after these two sale-deeds, 
Muhammad Ali Jan Khan end the defendant verbally agreéd to re- 
transfer or to exchange these two properties which each had thus 
purchased from the other, and each remained in possession of what 
had ‘originally been transferred by the deeds. Neither purchaseg had 
any property in the district in which the property origin&lly trans- 
ferred to him by his deed was situate, and, although it is not found 
and therefore is not material to any point we have to decide, it is 
probable that the original inclusion of the two properties in the deeds 
of sale was only with the object of defeating, or technically comply- 
ing with, the Registration Law. From the date of the agreement to 
re-transfer, or exchange, the two remained in possession of their origi- 
nal properties, and treated them as their own. Muhammad Ali Jan 
Khan wasa Mukhtar. He obtained mutation of the other proper- 
ties purchased by him from the Jady, but not of the land now in suit. 
He died about five years afterwards, and a‘ the dute of his death the 
shop which he had agreed to take back in exchange, heing stilPin his 
possession, was treated as part of his inheritance, and in February, 
1911, was sold by his heirs to his widow, with the rest of his property 
in lieu of cower. In fact every thing was done as regards the pro- 
perty in suit, and the shop which it was agreed to exchange for it, as 
though the exchange had been formally carried out, as it ought to 
have been, by a registered instrument under sections 118 and 54 of 
the Transfer of Property Act (IV of 1832), except that there was no 
writing of any kind on either side. The plaintiffs, who are some of 
the heirs of Muhammad Ali Jan Khan and who sue in that capacity, 
now claim the land originally sold and transferred to him by the said 
deed., Both courts below are in agreement as to the facts above 
stated. The first court dismissed the suit. The lower appellate 
court reversed this decision upon the ground that the exchange was 
“not valid,” or in other words, that there was no transfer by a regis- 
fered instrument and no delivery of possession. The question which 
we have to decide is whether under the general principles of law in 
this country a transaction of this kind, so acted upon by the parties, 
has become effectually binding upon them, inspite of the fact that 
the provisions of sections 54 and 118 have not been complied with. 


This question turns upon the further question whether the dicta 
of the Privy Council in Mahomed Musa v. Aghore Kumar Ganguli 
@), apply to this and other similar cases. In England if the 
question arose under the analogous case of the Statute of Frauds, and 
the contention was that no interest in the land had passed because the 
contract not being in writing did not comply with the provisions of 

(1) [1914] L L. R , 42 Cal., 817, 818. 
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the statis, the plaintiff's position.would be quite untenable. As to 
this the law has been well settled since Afaddison v. Alderson (1), 
where Lorn SseLbornu with the concurrence of the other members 
of their Lordships’ House said that in a suit founded on performance, 
or part performance, the defendant (in this case the plaintiff) is 
“ really ‘tbarged’ upon the equities resulting from the acts done in 
execution of the contract, and not (within the meaning of the Statute 
of Frauds) upon the contractitself. If such equities were excluded, 
injustice of a kind which the statute cannot be thought to have had 
in contemplation would follow.” 


The case in the Privy Council above mentioned arose out of some 
mortgage transactions of 1848, and 1871, respectively. Differences 
arose between the parties. A suit was brought and a compromise 
was reached by which the mortgage debts were to be paid off and 
the properties were to be legally conveyed by the mortgagor to the 
parties entitled to them in certain shares. A decree was made that 
the suit was decided in terms of the compromise and struck off. No 
conveyances were executed in completion of the contract of com- 
promise, nor was the compromise registered. But it was acted upon 
by the, parties for a period of from 30 to 40 years. The Privy 
Council held that though the compromise and decree taken together 
might be considered defective or inchoate as a validly concluded 
agreement, the acts of the parties had been such, as to supply all 
defects. It was strongly contended that the document of compromise 
being unregistered was inadmissible, that oral evidence was inadmis- 
sible, that there had been no transfer, and that the acts of the 
parties conferred no title. In the judgment of their Lordships, 
delivered by Lorn Suaw, it was pointed out that at that date no 
written conveyance was required by the Jaw of India, and that the 
Transfer of Property Act, 1882,did not apply. But “in view of the 
argument strongly pressed upon them their Lordships think it right 
to say,” that “the laws of India and of England follow the same 
rule,” and following the principle of Maddison v. Alderson (supra) 
“equity will support a transaction clothed imperfectly in those legal 
forms to which finality attaches after the bargain has been acted 
upon.” 

In my opinion this is an authoritative statement of the law 
binding upon the courts in India, and applicable to the case, as the 
facts have been found, now before us. Its binding effect can only 
be questioned in so far as it can be shown that there is some express 
statutory enactment inconsistent with it, and not present to their 
Lordships’ mind. In my opinion section 54 is not inconsistent with 
it, and, moreover, it must have been present to their Lordships’ 
mind, The defendant in this case is not relying upon a document 
of transfer, but upon the completa performance of a contract for sale 
by exchange. 


(1) [1883] 8 A, C, 467 
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Of the most recent authorities in this country, in Which this 
question of principle has arisen, there are some in which the view of 
the Privy Council has clearly been acted upon, and there are none 
which suggest any special feature of the law of India which would 
appear likely to have affected their Lordships’ copied if their 
attention had been drawn to it. 

In Sumsuddin v. Abdul Husain (1), JENR:N8, C. J., mid that the 
chance of an heir-apparent succeeding was not transferable, and that 
it could only be bound, if at all, by the application of the pringiples 
of equity, and that they could not be applied because the property 
in question belonged to a category, the transfer of which wus prohibited 
altogether. 

In Naralia v. Afansukhram (2), JENKINS, C. J., had given effect 
to the principle by holding that a judgment-debior who had sold 
certain land and delivered possession thereof and been paid the 
purchase money, bad no attachable interest although there had been 
no transfer by him within the meaning of section 54. It follows 
logically from this decision thatif he had lost all interest in the land, 
his purchaser must have acquired it though there was no transfer. 


This case, and the case of Ram Baksh v. Muglant Khangm (8), 
to which reference will be made hereafter, were dofinitely said not 
to be good law in the Madras Presidency by the court which decided 
Chedambara y. Ramasami (4), following the so-called Full Bench 
decision in Madras in Kurri Veeraredat v. Kurri Baptreddt (5). This 
latter decizion was the authority most relied upon by the respondent 
in the present appeal. It would, therefore, appear that there is a 
conflict of opinion, upon the application of the principles above 
gtated to cases in India, between the Medras and the Allahabad 


decisions, and the question really arises whether the more recent 


pronouncement of the Privy Council bas solved this doubt. 

The Madras case was decided by the Chief Justice, and two 
Judges. Ths Chief J astice evidently entertained considerable doubt. 
In that case there was an agreement for sale, followed by delivery 
of possession to the purchaser and payment of the price. It was 
held that section 54 was imperative, and. unless complied with, 
equity could not uphold the transaction. Tae Chief Justice referred 
to the considarations of public policy, namely the intention of the 
legislature to minimise the chances of litigation, and the opportunity 
for perjury. These are equally applicable, if relevant, to the English 
Statute of frauds. It is not easy to follow the distinction drawn by 
the learned Chief Justice betweén the English and the Indian law. 
He takes the view that the courts in India are under no obligation 
to engraft tha English decisions upon the Transfer of Property Act, 
and discusses the principles of the interpretation of statutes. But 
the question is not one of the interpretation of the statute. There 

(1) [1906] I. L. B31 Bom , 165. (2) [1900] I. L. R., 24 Bom, 400. 


(3) [1904] L L. R, 26 All, 266. (4) [1918] I. L. R., 38 Mad., 519. 
' (5) [1906] I. L. R., 29 Mad., 836. 
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is admittedly no “ transfer ” within the meaning of the section, But 
the section does not prohibit the vesting of title to or interest in pro- 
perty unless effected by a formal transfer. The cases, which have 
dealt with the matter upon the principle that there can be no 
estoppel in the c&se of a siatutory prohibition, are open to the same 
criticism, as the case of the defendant before us does not rest upon 
the doctrine of estoppel as applied to an admittedly invalid transfer. 
The learned Chief Justice points out that at that date (1904) the 
Indian authorities were in conflict, and it is not therefore profitable 
to examine them in detail. There arg however, four cases in which 
the principle now contended for on behalf of the appellant has been 
applied by this High Court, Begam v. Muhammad Yakub(), by a 
Bench of six Judges (of whom one diseented), ride. the judgment of 
Epes, C. J., on p. 350; Ram Baksh v. Afughlani (*), in which it was 
held that section 54 did not apply ; Muhammad Talib v, Inayate (8), in 
which the section was not referred to, and the recent case of Jhamphu 
v. Kutramani(4), decided by my brother TUDBALL and myself. In the 
latter case there had been a relinquishment by the acts of the parties, 
which had originally been attempted to be carried out by an unregis- 
tered document, and adverse possession for the statutory period. The 
question was ‘whether the unregistered document was admissible to 
explain the possession. The same point had been taken in the Privy 
Council in.ddahomed Musa v. Aghore. Admittedly there had been no 
transfer, but we held that the document was admissible, and that the 
evidence supported the title of the party in whose favour the 
informal relinquishment had been made and the statute of limitation 
had run. LIadhere to the view I then expressed that the judg- 
ment of the Privy Councihas to the law in India was decisive upon 
the point. 

Although it is not customary to refer to the works of living 
authors, I observe that in discussing this question Dr. Gour in the 
fourth edition of the “ Law of Transfer’ Vol. 1, p. 602, takes the 
other view, and referring to Naralia v. Mansukhram(), and Ram 
Baksh v. Mughlani (8), says that‘ these cases are founded on no intelli- 
gible principle and if accepted would have the effect of over-riding 
the clear provisions of the law.’ This is rather severe on the Privy 


_ Council, and is supported in the main by reliance upon the Madras | 


cases cited above. However, in the addenda to Vol. III contained 
in the reprint which brings the citation of cases up to 1916, he refers 
to his notes above-mentioned and says, “ But see Afahomed Musa 
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v. Aghore,” indicating that in his view the Privy Council has in that - 


case decided otherwise. 

_ From all these authorities it appears that there is nothing in- 
consistent in India with the rule of law in England on this matter, 
(1) [1894]. L. R., 16 AIL, 344. - (2) [19C8]I. L. R., 26 All, 266. 
(3) [1911}1. L. R., 38 All, 6°3. (4) [1917] 15 A. L. J. R., 761. 

(5) - [1900] L L. R., 24 Bom., 400. (6) [1904] T. L. R., 26 All, 266, 
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unless it be section 54 of the Transfer of Property Act, and that 
this difficulty has been removed by the dicta of the Privy Council 
which are in my opinion binding upon us. 


The question of limitation was not raised in the gase in the Privy 
Council, and is not raised in the suit now under appeal Jt ia clear, 
however, from the judgment delivered by Lonp Sitaw that he was 
dealing with the period which had elapsed only as one of the details 
of the history, and not as a matter of principle. ` 


This view is not inconsistent with the decision of the Privy 
Council in Maung Shwe Goh v. Maung Inn(}). Even accepting the 
dictum in the head-note, which however goes far beyond what was 
said by the Loap CHANOELLOR, the point in that case was, what were 
the rights of the parties under a decree for specific performance of a 
contract which had not been performed. Under an inchoate contract 
which remains unperformed in India, section 54 of the Transfer of 
Property Act prevents the purchaser being treated as the owner in 
equity of the estate as he would be treated in England. 


In my opinion Alahomed Musa v. Aghore Kumar Ganguli(2) in 
effect over-rules Kurri Veerareddi v. Kurri Bagtreddi(3), nd is 


decisive cf this appeal. 


Pigautr, J.—I concur in the proposed order. I feel 1+ incum- 
bent on me to say that I am unable to apply the dicta of their 
Lordships of the Privy Council in Mahomed Alusa v. Aghore Kumar 
Ganguli (£), to the facts of the present case go as to hold that there 
has been a valid transfer of the property in suit by way of exchange. 
Their Lordships were dealing with a :suit to redeem a mortgage, 
and they held that the mortgage had Jong before been extinguished 
by act of parties. It is nowhere laid down in the Transfer of 
Property Act (IV of 1882) that redemption of a mortgage can be 
effected only by a registered instrument Where the statute re- 
quires that a particular kind of transfer (as for instance a mortgage) 
shall be effected by a particular kind of instrument, it seems to me 
that their Lordships have always enforced such a provision with 
great stringency, as for instance in the importance attached to the 
word “attested ” in section 59 of the Transfer of Property Act. 


I think therefore that on the facts as found I must regard the 
plaintiffs as being in law the owners of the property in suit. It 
does noi follow that they are entitled to present possession as against 
the defendants, who are obviously not mere trespassers. There has 
been a contract of exchange, partly executed by what must be re- 
garded as equivalent to mutual delivery of possession; all that was 
required for complete execution of the contract was a registered in- 
strument. There is no reason why the law should not hold the parties 


(1) [1917] I. L. R.. 44 Cal., 542. (2) [1914] 1. L. R., 42 Oal, 817. 
(8) [1906] I, L. R., 29 Mad., 386. (4) [1916] T. L, R., 42 Qal., 801. 
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bound by the contract so far as it was carried into effect and by the Givin 
equities arising out of their own acts. 


The contract between the parties clearly involved this agreement, ss 
tbat the defendants should not be disturbed in their possession of SaLamat-vt- 
the Jafarabad prdperty so long as Muhammad Ali Jan Khan or his cae 
successors retained the Bulandshahr shop, dealt with it as their own M we Aink 
dnd did not make it over to the defendants I do not think the KHAN. 
plaintiffs are by law estopped from calling themselves the owners —— 

eof the Jafarabad property; but I think they are bound, under the Piggott, J. 
circumstances, by an agreement which the court will recognize and 

enforce, not tő eject the defendants from the same The case for 

the present defendants is stronger than tbat which found favour 

with a Bench of this Court in Ram Baksh v. Mughlant Khanam (2). 

I agree therefore that the decree of the lower appellate court must 

.be set aside and that of the court of first instance restored. The 

plaintiffs will pay all costs throughout. 7 

By ras Couer.—The order of the Court is that this appeal is 
allowed, the deoree of the lower appellate court is set aside and. that 
of the court of first instance is restored. The plaintiffs will pay all 
costs throughout. 

[Bat see observations in Maung Shwe Goh v. Maung Inn, I. LR, 44 
Cal, 542, 552, P. o. Ed.]. 


B. K. M. Appeal allowed. 
- (1) [1904] I. L. R., 23 All., 266. 
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DEBI ORIMINAL 
VEPEUS ous 
EMPEROR * 1918 
Penal Code, (Act XLV of 1860), section 182-—-Defamation—Petition of 
ere to Collector as officer-in-charge of the Court of Wards—False January, 4. 
information. . Bn 3. 


Where a person submitted a potition of resignation to a Collector as the 
officer-in-charge of the Conrt of Wards and such petition contained an 
untrue account of an affray and defamatory statements and the District 
Magistrate ordered the petitioner’s prosecution for giving false information 
under section 182, Indian Penal Code Aeld that the ingredients of an 
offence under that section were wanting and the conviction was bad. 

Grimmyat Revision from an order of Sort Racuupansa Lat, 
Sessions Judge of Farrukhabad. 
Saiya Chandra Mukerji, for the applicant. 
R.  Malcomson, (Assistant Government Advocate), for the Crown. 
_ œ Or. Rev. No. 889 of 1917, 
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The following judgment was delivered by : 


Piacotr, J.—I take what seem to me the essential facts of this 
case from the judgment of the learned Sessions Judge. ‘The appli- 
cant Debi, being at the time a peon in the service of the Court of 
Wards, hada quarrel with a youth of the name of Shiam Dgo, brother 
of one Suraj Bali, zilladar in the service of the Court of Wards. 
The quarrel resulted in a scuffle and came to the notice of Mrs. 
Thomas, wife of the Special Manager locally employed by the Court 


of Wards. She interposed to stop the scuffle and later on*Suraj°* 


Bali appears to have complained to the Special Manager, Mr Tho- 
mas. Under these circumstances Davi addressed to the Collector, the 
officer in charge of the Court of Wards, a petition in which he 
requested to be allowed to resign his employment. In that petition 
he embodied his own version of bis affray with Suraj Bali’s brother ; 
and I have no doubt that in so doing he departed from the truth 
and made statements defamatory to Mrs. Thomas. The Collector 
seems to have felt it incumbent on him to make some enquiry into 
the mattar and to record the statements on oath of Debi and Shiam 
Deo. The Sessions Judge says that this was done by the Collector 
of the district in the exercise of his powers as District Magistrate, 
but this I hesitate to believe. The petition addressed to the Collec- 
tor by Devi did not amount to a complaint and the criminal offence 
therein referred to was not a cognisable one. At any rate, the result 
was that the Collector satisfied himself that the allegations made in 
Devi's petition against Mrs Thomas were untrue and he ordered his 
prosecution for committing an offence punishable under section 182 
of ths Indian Penal Code. Ihave to consider in revision whether 
the petition presented by Devi supplied the necessary ingredients 
for such an offence. I wish to make it quite clear that, if that 
petition had contained any allegations against any person employed 
as a subordinate under the orders of the Collector of the district as 
Manager of the Court of Wards, I should have heen prepared to 
hold that the making of such allegations under the circumstances 
amounted to an offence under section 182 of the Indian Penal Code. 
The presumption would be that the person complaining to a superior 
officer of misconduct on the part of his subordinate intended that 
the superior officer in question should use his powers to the injury 
or annoyance of the person complained of, or at any rate knew that 
such a result was likely. Ido not think however that anything 
in Devi's petition can be construed asan allegation either against 
Mr. Thomas, or against Suraj Bali. Reading this petition in con- 
nection with the facts as found by the Sessions Judge, it seems to 
me that Devi’s object was, firstly. to get his resignation accepted at 
once, s2 that he might leave the neighbourhood, and secondly, to 
place on record a document containing a distorted version of what 
had actually happened, in order to discount beforehand any pro- 
ceeding which might be instituted against him by Suraj Bali or his 
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brother in a Criminal Court, or by Mr. Thomas, as Special Manager  CBIMINAL 
.of -the Court of Wards, for his dismissal from his employment. I eR 
certainly do not think that he intended that the. Collector should ae 
use his powers as Manager of the Court of Wards soas to cause DERI 
injury or annoyance to Mrs. Thomas or to Suraj Bali’s brother, nor >- v. 
am I prepared to infer that he knew it to be likely that such a EMPEROR 


result would follow. I do not think the conviction can be affirmed, 


I set aside the conviction and acquit Debi of the offénce and direct ae É 
° that the fines if paid, be refunded. 
Conviction quashed. 
DEVI PRASAD (Applicant) pies 
versus k 1918 
i r — 
R J. A. H. LEWIS (Opposite-party) en 


Provincial Insolvency Act (III of 1907),*section 16 (2), cl. (a)—Code of 
Civil Procedure (Act V of 1908), section 60—Applicalion praying half Rar, J. 
salary ofinsolvent be allached rejected —Rejection of application illegal. 





When an appropriation of the income of an insolvent is made for the 
benefit of creditors, the court usually aots on the principle of giving to the 
creditors the surplas after allowing sufficient portion thereof for his proper 
maintenance according to his position in life. The statate-law of this coun- 
try fixes this amount by section 60 of the Code of Civil Procedure read with 
section 16, Sub-eection (2) of the Provincial Insolvency Act. Conse- 
qnently an order, rejecting a creditor's application praying for the attach- 
meut of half the salary of an insolvent on the mere ground that his pay is 
not large enough to allow half of it being attached, is illegal. 

Ram Chandra Neogi v. Shyama Charan Bose, [1913] t8 0. W. N., 
1052 and Tulsi Lal v. H. Grisham, 38 I. C., 410, followed. 

Crvır Revision from an order of H. 8. Ross Esqr., Officiating 
District Judge of Cawupore. 

Lalit Mohan Banerji, for the applicants 

.The Opposite party was not represented. 

The following judgment was delivered by 

RAFIQ, J.—This is an application in revision by one of the credi- party, J. 
tors calling in question the order of the court below dismissing his 
application made under section 16 of Act III of 1907. | It appears 


that the Opposite-party, J. A. H. Lewis, was declared an insolvent . 
on the 21st of February, 1910, by the Small Cause Court Judge of 
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Cawnpore. No receiver was appointed by the court to take posses- 
sion of the property of the insolvent. The reason probably was that 
there was hardly any property to be made over; only a few 
Mondhas, Lam told were available at the time. The insolvent left 
Cawnpore soon after. The applicant says that in 1916 when he 
went to Calcutta he. learnt that the insolvent was employed in the 
Government Printing Press. On his return from Calcutta the 
applicant presented a petition to the Court of Small Causes, Cawn- 
pore, on the 15th of April, 1916, praying that half the pay of the 
insolvent be attached and realised for the benefit of the creditors. 
A notice ssems to have been issued on the application, to which the 
insolvent replied by a letter to the court dated the 15th May, 1916. 
In that letter he explained that he wasa European, hada large 
family, was living in Calcutta and his pay was not sufficiently large 
to admit of half of it being attached. The learned Judge, without 
fixing a date for hearing and giving notice to the creditor, rejected 
the application on the 20th of May, 1916, saying that the creditor 
was absent, the insolvent was a European and his pay was not large 
enough that half of it should be attached. The applicant went in 
appeal to the District Judge who upheld the order of the first 
court. In his application for revision to this Court the applicant 
contends and I think rightly, that the reasons given by the courts 
below are no reasons at all for rejecting his application made under 
section 15 of Act III of 1907. When an appropriation of the 
income of an Insolvent is made for the benefit of the creditors, the 
court usually acts on the principle of giving to the creditors the 
surplus after allowing sufficient portion of income for proper main- 
tenance of the insolvent according to his position in life. The 
statute-law, in this country, has however fixed this proportion by 
section 6C of the Civil Procedure Code, read with section 16, sub- 
section 2 of Act III of 1907. There is no rule under which such 
an order as passed by the courts below can be passed or upheld. 
I may here mention two cases which bear out the contention of the 


applicant, am Chandra Neogi v. Shyama Charan Bose (*) and Tulsi 
Lal v. H. Grisham (2). 


I therefore set aside the order of the courts below and direct 
the court of first instance toattach half the pay of the insolvent. 
Costs are allowed to the applicant 


Application allowed. 
(1) [1913] 18 C. W. N:, 1052. (2) 38 I. C., 410. 
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GHULAM MUHI-UD-DIN KHAN AND ANOTHER crv 
( Deeree-holders ) 1918 
å o. per ates January, 7. 
DAMBAR SINGH (Objector )* , — 
RICHARDS, 
Limitation Act (IX of 1908), art. 182, Espl. I—Joint decree against several 0. d 
BANERI, J. 


persons— Appeal by two out of such—Appeal dismissed with cosis—Fgwecu. 
tion of decree for appellate costs against them—-No further application within 
3 years— Limitation. 

S obtained a decree for possession and costs agaiust K, D and’ certain 
other persons jointly. Out of these defendants K and D appealed to the 
High Oourt and’ their appeal was dismissed with costs. D'held a decree 
against S and in execution thereof he attached the decree in favour of & 
ag@inst himself and his co judgment-debtorsa. D executed the decree 
from time to time and realised various gums, and eventually it was 
held that the first court’s decree had been satisfied. S had applied for 
execution of his decree for coats obtained in the High Court iu 1907. In 

- this interval S had been adjudicated an ingolvent and the official assignee 
transferred the decree in favour of Sto Mf. M applied for execution on 
foot of the High Court’s decree :— Held that the application was time- 
batred having been made more than three years from 1907. 


-Exeourion Firsst APPEAL from a decree of Mr. 8S. Suasis-uD- 
pin Kaan, First Additional Subordinate Judge of Aligarh. 


Application for execution of a decree under Order 21, rule 16, 
Civil Procedure Code. 


Sri Kishen Das obtained a decree for possession and costs 
(Rs. 887-4) against Karan Singh, Dambar Singh, Ram Chander 
Singh and others, jointly on August 6th, 1902. Two out of these 
defendants, viz., Karan Singh, and Dambar Singh, appealed to the 
High Court and their appeal was dismissed with costs-(Rs. 1. 229-8. 3) 

-awarded to Sri Kishen Das. i 

Dambar Singh bad obtained a decree against Bri Kishen Das and 
he attached the decree of Sri Kishen Das mentioned above. As 
attaching-oreditor he applied to execute the decree of Sri Kishen Das à 
and on two occasions realised sums of money aggregating a little over ` 

oR. F. A. No. 281 of 1917. 
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Rs. 1,000. He again applied on September 6th, 1910, to realise the 
balance by atlachment of cei:tain property belonging to Ram Chander 
Singh defendant, who objected that the sum already realised had 
satisfied the decreo for costs of the first court and hg was not liable 
for the costs of the High Court. His objection was allowede it being 
held by the court that the decree for costs of the first court had been 
satisfied and that the decree which Dambar Singh was executing 
was the High Oourt’s decree for costs under which Ram Chander 
Singh was noi liable. This decision was affirmed on appeal by the 

High Courtin E. F. A. 49 of 1912 on 7th May, 1912. 


Sri Kishen Das was subsequently declared an insolvent and the 
Official Assignee Bombay was appointed Receiver. A question arose 
in the course of execution as to whether after the insolvency of Sri 
Kishen Das, Dambar Singh -by virtue of his attachment was entitled 
to execute the decree or whether by virtue of the insolvency the 
decree vested in the official assignee and it was ultimately decid- 
ed by the High Court on 10th November, 1917, that the effect of 
the insolvency was to vest the decree in the assignee and that 
Dambar Singh could not execute the decree. This decision gs re- 
ported in 


Dambar Singh v. Munawar Ali Khan, [1917] 15 A. L. J. R , 877. 


The official assignee transferred the decree to Chandri Ghulam 
Muhi-ud-din who applied for substitation of his name to execute the 
decree under Order 21, rale 16. The court below dismissed the 
application as barred by limitation. 


Chaudri Ghulam Muhiuddin appealed. 
Panna Lal, for the appellant. 


Although Dambar Singh was one of the judgment-debtors of Sri 
Kishen Das, he was competent to attach the decree in execution of 
his own decree against Sri Kishen. This bad been held in respect 
of this very decree inan earlier execution. 


Kalyan Singh v. Dambar Singh, [1909] 6 A. L. J. R, 564 


Consequently any applications for execution made by Dambar 
Singh would enure to the benefit of the present applicant. It is 
true that Dambar Singh did not take out execution against himself, 
but execution taken out against any judgment-debtor would save 
time against all the judgment-debtors, vide Limitation Act, article - 
182, Explanation I. 


The present application against Dambar Singh was therefore 
within time under article 182, clause 5. 
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Peary Lal Banerji, for the respondent. 


As the result of the courts decision in 1912, the decree for 
costs of the first court had been satisfied prior to -6th September, 
1910, and the application which was made on that day was therefore 
one" to execute the deoree for costs of the High Court and any subse- 
quent application that was made was also therefore one to ex cute 
the High Courts decree for costs. As far ‘as this decree was 
concerned, it was not against all the defendants jointly, but only 
against two, Karan Singh and Dambar Singh. There had been no 
application to execute this decree either against Karan Singh or 
Dambar Singh and any application made to execute this decree 
against persons other than these would not save time against Dambar 
Singh, as the persons against whom execution was sought were not 
joinly liable with Dambar Singh. 


An application for execution against one of several judgment- 
debtors only saves time against the others; if the former is jointly 
liable with the others, vide Explanation 1, Article 182. 


Panna Lal, was heard in reply. . 
The judgment of the Court was delivered by 


Rionaxps, C. J—The facts of this case are somewhat compli- 
cated but they can be shortly stated. One Sri Kishen Das obtained 
a decree. The decree was against one Dambar Singh, Karan Singh 
and certain other persons. The decree awarded possession of certain 

roperty and costs against all the judgment-debtors jointly. Karan 

ingh and Dambar Singh alone appealed to.the High Court, which 
dismissed the appeal with costs against Dambar Singh and Karan 
Singh. This happened on the ist of December, 1904. Dambar 
Singh had a decree against Sri Kishen Das, and he attached either 
‘the first court’s decree, or bcth the first court’s decree and the 
decree made by the High Court (it is not quite clear which) in 
execution of his decree against Sri Kishen Das From time to 
time Dambar Singh sought execution against all the judgment- 
debtors other than himself and Karan Singh. From time to time 
he realised money as the result of these applications for execution 
and eventually it was held that he had realised the amount awarded 
by the first court’s decree No mutation appears ever to have been 
made specifically of the decree of the High Court, and it would 
almost seem as if it was the first court’s decree, and not the High 
Courit’s decree which was being executed by Dambar Singh. So far 
as the High Court’s decree is concerned the last application for 
execution previous to the present one was inthe year 1907, Sri 
Kishen Das eventually became insolvent and the present applicants 
were purchasers at public auction of the assets of Sri Kishen Das 
jncluding the decree or decrees to which we have referred above. 
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The present applicant is therefore entitled, (provided he is within 
time,) to execute the decrees which Sri Kishen Das ohtained, and the 
present application was against Dambar Singh for the alleged 
balance still due upon foot of the first court’s decree and the High 
Court’s decree. It seems to us quite clear that so, far as the first 
court’s decree is concerned the full amount was already realised’ by 
Dambar Singh before Sri Kishen Das became insolvent. It is 
argued that the applications which were ‘made from time to time by 


‘Dambar Singh, the last of which was admittedly within three years 


of the present application, saved limitation and entitled the present 
owner of the decree to apply for execution. We do not think that 
this can be so in the present case, because the money which it is now 
sought to realise is really the money due on foot of the High Court’s 
decree, and that decree was against Dambar Singh and Karan Singh 
only. No previous applications since the year 1907, were made 
either against Dambar Singh or Karan Singh. This being so, the 
order of the court below was correct and must be confirmed. We 
dismiss the appeal with costs including in this Court fees on the 
higher scale. ` 


P. L. B. = _ Appeal dismissed. 
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Hindu Law—Granis for charitable purposes—Private charities—Devolu- 
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tion of the right of management—Rule where the grani itself is silent. 


The general rule of Hindu Law is that the right of management of 
private charities passes to the natural heirs of the original grantee, and 
if there is no other arrangement or usage and no scheme settled by the 
court will be exercised by the mansging member of the family before 
partition or in turn by the several heirs after partition. 


Bat this rule does not apply (1) when there is an express provision to the 
contrary in the original grant, or (2) when thers is a sufficient indigation 
jn the surrounding oircumstances of the cage that a devolution of the 
management to the heira of the original-donge is inconeistent with the 
founder’s purpose. 

A Hindu sovereign granted certain lands to S. his guru or spiritual 
preceptor, some without condition, and others for specified religious pur- 
poses. The original guru’s descendants in regular succession filled bir 
office and enjoyed and managed tl:e lands. The Raj was escheated. The 
then guru, who was the first to leave more than one son, subsequently 
died leaving three sons. The eldest of the three wag installed as guru. 
Thereafter one of his younger brothers sued for a share in the non-religious 
properties and in the management of the religious properties. 


Held, that as regards the non-religious properties there was nothing to 
take their descent out of the ordinary rule of inheritance, and that plain- 
tiff was entitled to partition : but that as regardes the religious properties 
it was the founder’s intention that they should be administered by the 
guru as head of a muth, an office not divisible among the members of a 
family, and this being so, the Indian Courts had no jurisdictjon to settle 
a scheme, the only object of which would be to tqke away the sole power 
of management from the eldest gon. a: 

Jafar v, Aji, [1864] I, L. Ru, 2 Mad., H. Q. B., 19 ; 

Trimbak y. Lakshman, [1895] I. L. R., 20 Bom., 495, approved. 


ÅrPEAL from 9 decree of the Madras High Court, dated August, 


1909, affirming a decree of the Bubordinate Judge of Tanjore, 
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The facts of the case are sufficiently stated in the judgment of 
their Lordships and in the report of the High Court proceedings 
in 34 Mad., 470. The firet respondent sued his elder brother (the 
appellant) and his younger brother (the seconœ respondent) and 
others on the allegations tbat the three brothers forméd a joint 
family governed by the Aditakshara, that the properties in suit were 


.-joint family properties, and that he was entitled on partition to one- 


third share of such properties except those devoted to religioys and 
charitable purposes, as to which he was entitled equally with his 
brothers to take part in the management. Appellant resisted the 
claim contending that succession was governed by primogeniture 
bat that anyhow he alone was entitled to manage the properties 
devoted to religious and charitable purposes. The Subordinate 
Judge decreed the suit and his decree was confirmed on appeal by 
the Madras High Court (Wa zis and Sangaran NAIR, JJ.) 


Hence this appeal. 


Sir Erle Richards, K. C., and J. M. Parikh, for the appellant, 
submitted that the High Court had erred in construing the documents 
relating to the grants as saneds. The grants were madeeorally: 
the documents in question were merely the Raja’s orders to his 
officials. The properties in suit were given to the guru from time 
to time to maintain the dignity of his office: they were not given 
to him personally, but as holder of an cfice. The first defendant, 
who is the guru for the time being, is exclusively entitled: the 
plaintiff bas no right to partition. The case as to the religious pro- 
perties is even stronger: such properties are always held by the 
muih and managed by the head of the muth, i.e, one man. There 
is no question of ownership in this case: it is a matter of manage- 
ment, and plaintiff has no right to interfere. 


Jt is admitted that the office of guru devolves by primogeniture, 
and this is material as showing that the property of the family de- 
volves in the same way. There is a custom of gaddt-nashini, (instal- 
lation) and this also points to primogeniture, 


Thakur Nitipal Singh v. Thakur Jai Singh Pal, [1896] 23 I A., 147, 
151 152, 166; 

Garudhwaja Prashad Singh v. Saparandhwaja Singh, [1900] 27 I. A., 
238. 250 ; 

Mayne’s Hindu Law, 8th Edition, para. 469. 


As to the action taken by the Government on the escheat of 
Tanjore Raj with reference to properties like those in suit, vide 


Seoretary of State for India in Council v. Kamaches Boy Saheba, 
[1859] 7 M. I. A., 476, 


The fact that plaintiff accepted a fixed monthly allowance tends 
to show that he was excluded from enjoyment asa co-parcener of 
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the property which he asserts to be joint: it negatives his right to 
partition: > i 
Rai Raghunath Bali v. Rai Maharaj Bali, [1885] 12 I. A., 112, 115. 


The religiong properties were given to the original guru for 
specified epurpos-s. He was then the head of a muth which he had 
founded, and for over a century the properties have gone with the 
muth and been managed by the head thereof. The headship of a 
muth is impartible, and the property under the management of tlie- 
head is therefore impartible. 


Trimbak v. Lakshman, [1895] I. L. R., 20 Bom., 495, 500, 601; 
Mayne’s Hinda Law, paragraph 439. 


Plaintiff does not allege that he has any right to be head of the 
muth, and cannot therefore claim any share in the management. 
The cases relied on by the High Court are distinguishable. In 


Nubkissen Mutter v. Hurrichundur Mitter, [1818] 2 Morley's Digest, 
146, 7 


the question was as toa family idol: it wasa private endowment. 
The endowment here was a public one, made by a sovereign raler, 
and the rules as to the management of private endowments do not 
apply. In 
Ramanathan Chetty v. Murugappa Chetty, [1908] 1. L. R., 27 Mad., 192; 
Thandavaroya Pillai v. Shunmugam Pillai, [1908] I. L. R., 82 Mad., 167, 


it was admitted that on the death ef the last sole trustee the office 
devolved on his heirs, so these cases cannot be authorities here; 
moreover, the question there was as to the management of a temple, 
while here it isas to the management of properties connected with 
a muth. 

If the court had jurisdiction, a scheme providing for equal rights 
of management by all the co-parceners would be detrimental to the 
interest of the charities themselves. 

Their Lordships intimated that they desired to hear respond- 
ents’ counsel as to the religious properties only. 


De Gruyther, K. C., and Kenworthy Brown, for the respondents, 
submitted that the grants of the religious properties were made to 
Setubhava personally, subject to a charitable charge, and that the 
snccession was governed by the ordinary rules of Hindu Law. 


Lahar Puri v. Puran Nath, [1915] 42 1. A.. 115; 
Gyana Sambandha Pandara Sannidhi v. Kandasami Tambrian, [1886] 
I. L. R, 10 Mad., 375 at pp. 386, 487. 
There was here no muth or religious institution at all. The instal. 
lation of the first detendant by other malants was simply an honour 
paid ta-him : it has no legal significance, 
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Even if there is a muth now there is no evidence that it existed 


at the time of the grants. The properties were at one time managed. 


by the Court of Wards, which could not perform the duties assosi- 
ated with a muth. Both courts have held that the properties are 
not attached to the muth. They are family properties charged with 
a religious trust, and pass to the grantee’s heirs 
Mayne’s Hindu Law, paragraphs 438, 439. 
Reference was also made to 
Ramanathan Chetiy v. Murugappa Cheity, [1903] I. L.eR:, 27 Mad., 
192, affirmed in 33 I. A., 139. 
Sir Erle Richards, K. C., in reply, referred to 
Sathianama Bharati v. Saravanabagi Ammal, [1898] I, L. R., 18 Mad., 
266, 270, 
and submitted that the first defendańt vas in possession and that 
it was for plaintiff to prove his title to a share in the management. 


Their Lordships’ judgment was delivered by 


Sın Water PHILLIMORE.—Thè plaintiff in this suit is the 
younger brother of the first defendant, and the nature of his claim is 
two-fold. ° 


He alleged, first, that there were certain joint family properties 
of which the first defendant had been manager, and of which he now 
desired his sharé. 


Secondly, that there were certain properties devoted to charitable 
and religious purposes, and therefore not available for division, in thé 
management: of which. he was entitled to shate, and for whioh. he 
desired that there should be a scheme of management settled by the 
court. 

The second defendant is another younger brother having the 
same interest as the plaintiff ; and the other defendants are widows 
entitled to allowances during their lives. 


The properties, both non-religious and religious, were granted 
at various times by the then Raja of Tanjore to the ancestor of the 
parties, one Setubavaswami. They descended to his son, and that 
son having no natural children, to an adopted son, and then to his 
adopted son, Ramasetuswami, who died, leaving three natural sons, 
viz., the plaintiff and the first and second defendants. 


At the time of the death of Ramasetuswami in 1886 hia three’ 
sons were minors. ‘The first defendant, came of age in 1890, and 


the plaintiff somewhere about the year 1894. He made a demand ` 


of his rights in 1901 and brought his action in 1904. 


There is no dispute as to the circumstances in which thé original 
ancestor received the grants of land from the Raja of Tanjore. 
He was a holy man, who, somewhere about the year - 1739, was 
brought from a muth or religious institution at Mennargudi to ‘Pan 
jore, and was constituted by the Maharatta Ruler of-Tanjore his pie 
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ör apiritial preceptor. His déscéndants in regular siiccession becańiè 
gurus to the Raja as long as the Raj remained, and Were installed 
by the Raja for the time being with certain céfemonies, one of the 
iost important being thé placing of the new guru on the gadi. There 
was also a relifious ceremony, in which the head ôf the muth at 
Mannargudi and certain other heads of muths took part, to which 
reference will be made later on. 


When Ramasetuswami, the fathér of the parties, died the Raj?” 


had éscheated; but after the usual religious céremony had taken 
place, the man claiming to be the adopted son of the last Raja 
installed the first defendant with the accustomed ceremony ; and there 
is hò doubt that the first defendant is the guru of thé mai -who 
installed him. | 
he contention on behalf of the first defendant is that the office 
of guřu is hereditary by way of primogeniture, and that the non- 
religious lands were given to the guru for the time being to maintain 
the dignity of his office, and are therefore impartible. 


The contention for the plaintiff is that these lands were granted 
to the original guru, nd doubt asa reward for his services, but to 
hiia péP®sonally and his heirs, and not às an appanage or éndowmeént 
of the office of guru. : 

Shortly after tle escheat of the Raj in'1855, enquiries were 
directed by the Government with 4 view of ascertaining whether the 
properties énjoyed by Ramasetuswami were sévice lands, that is, 
lat énjoyéd or ehdowments of offices held by setvarits of hiihisters 
of the Raja, which would escheat upon the termination of the Raj, 
or whether they had been bestowed as personal grants; and a report 
was made which was acted upon by the Government to the effect 
that these non-religious properties were not service lands but 
personal grants, and consequently had not escheated: Thereupon 
new inam grants in confirmation of the original grants were made by 
the Government to the father of the parties. o, A 

The original grañts of the non-religious lands show no indication 
that they were made by way of endowment of an office: The utmdst 
that Gan be said on behalf of that contention is that the grantee is 
sometimes described asa Royal Priest. But this is mete descrip+ 
tion. © 

The confirmation grants of the non-religioús lands describe 
them as the personal inams of the grantee to be held by him as his 
absolnte property to hold or dispose of as he thinks proper, subject, 
to the quit rent. Iu some of the grants the inam is said to be tax- 
free and hereditary, and that on failure of lineal heirs it will lapse to 


_ the State. 


Thore is nothing in these documents, or in any of the other 
circumstandés of the cise, tò take the descent öf the non-religious 
lands out of the ordinary rile of inhetitatou. This is what has been 


Covi 
‘1917 
SETHUBANA- 
BVANIAR 

__ Ue 
Ngag- 
SVAMIAE. 
Sit Waltar 
Phillimore. 


CIIL 


1917 
SETHURAMA- 
BVAHIAR 
v. 

_ Mrrav- 
BVAMIAR. 
Sir Walter 
Phillimors. 


118 PRIVY CoUNCIL AEA 


decided in favour of the plaintiff by the Subordinate Judge, and in 
the High Court of Judicature of Madras upon appeal; and their 
Lordships see no reason to differ from this conclusion. They arrive 
withoat hesitation at the result that the appeal of the first defendant 
against this part of the decision in the Courts of India fails. 


Both courts have also decided in favour of the plaintiff on the 
other claim, and have directed that there should be a scheme for the 


‘management of the religious and charitable properties, to be settled 


in due course. This part of the case has given their Lordships ° 
more difficulty. 


No scheme has, so far, been settled, but there is no doubt as to 
the lines on which the scheme would proceed It would, as asked by 
the plaintiff, provide for equal rights of management by the plaintiff 
and the first and second defendants and their heirs, either by giving 
the management to each in rotation, or possibly by dividing the 
charities and assigning the management of some to one and of the 
others to the others. ` 


This will be the nearest approach that can be made to the ordinary 
partition which is granted at the request of any one of the co-parce- 
ners of Hindu family lands. 


The objects for which these properties were given ace described 
in the deeds as being for the purpose of perpetually conducting a 
food chattrum near the tomb of the holy man Meruswami. and in 
one case for the purpose of making an agrahar by building houses 
round about the holy place. 


With regard to what are called private charities, such as endow- 
ments for the support of the family idol, the law, as laid down by 
various decisions in India, and apparently accepted in one case by 
the Privy Council (Ramanathan Chetty v. Murugappa Chetty) (è), 
is that, if there is no contrary provi-ion in the original grant, the 
right of, management passes to the natural heirs of the original 
grantee, and, if there be no other arrangement or usage and no 
scheme settled by the crurt, will be exercised by the managing 
member of the family before partition, or in turn by the several 
heirs after partition. 


But their Lordships’ attention has not been drawn to any case 
in which these deci-ions as to management have been applied to 
lands which constitute the endowment of such a charity as those in 
question in this suit. 

The case most nearly in point is Thandavaroya Pillai v. Shun- 
mugam Pillai (7), but it does not decide this question, and does not 
seem to have come up before the Privy Counce. 


(1) [1903] I. L. R.. 27 Mad., 192, L. R., 33 1. A. 189, 
(2) [1908] I. L. R, 82 Mad., 167. 
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~ It is unnecessary, however, to decide whether there is a general 
rule for the devolution of the management of charities of this class 
because, in their Lordships’ view, there is sufficient indication in the 
documents and in the surrounding circumstances of this case that a 
devolutiog of the management to the heirs of the original donee 
is inconsistent with the purposes of the founder when he created 
the endowments. ` 


The grants of the religious or charitable lands made by the Mah- 
ratta Raja’ to Setubavaswami, which take the form of orders to 
his officers, describe them as being for the purpose of inam and for 
the purpose of perpetually conducting or establishing the defined 
charity ; and they proceed to state that for this purpose they had 
been given to the Royal Priest, Setubavaswami. 


Having regard to the donee’s position and the way in which 
these grants are set forth, it would be difficult if there was nothing 
else to guide the court to determine whether these grants were 
made to the person or to the office. But the deeds of confirmation 
of the religious Jands made by Government in 1865 are of assistance. 
They aare in a different form from that used in the confirmation 
grants of the non-religious lands. Hach is described asa _ title-deed 
granted to the manager for the time being of the charity, which 
is then described. By the deed the title of the manager is acknow- 
ledged, and the inam is confirmed to him and his successors. There 
is no personal name, and it is only from external evidence that it can 
be determined that the grant was to Ramasetuswami, the father 
of the parties. 


Taking as their Lordships do, the view that it was not intended 
by these confirmation deeds to vary the previous rules as tothe des- 
cent of the religious lands, any more than it was intended to vary 
the previous rules as to the descent of the non-religious lands, these 
confirmation grants afford evidence as to the nature of the tenure, as 
it was commonly understood at the time. These lands, then bad been 
held, and were to be beld in future. by the particular office-bearer 
from time to time. That office-bearer is, in their Lordships’ opinion, 
to be found in the head of the muth, or institution founded when the 
origival guru was induced by the Raja to migrate from Mannargudi. 
He would be one person, not several, and the first defendant is the 
present head. 


It is in evidence tbat the installation ceremonies which are 
believed to have occurred upon the succession of each new guru were 
of a double character. The induction, as it may be called, by the 
Raja to the office of Royal Guru with a seat upon the gadi was 
preceded by a religious ceremony in the nature of an ordination or 
institution in which the Mahant, or head of the parent muth, placed 
the first defendant in the seat of headship, other heads of muths 
taking part in this ceremony, and certain religious rites following. 
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Įt is in evidence that the defendant, as the head of the “muth thus 
constituted, performs in person, or by deputy, certain religious rites, 
has given initiation to some people, no doubt not many, and has on 
some, not very frequent occasions given religious instruction. He js 
thus pointed out as the natural head and administrator of religious 
charity ; and the office of head of the muth and administrator of the 
charity have been associated from the first. 


The headship of a muth is not a matter of partition. Indeed, the 
plaintiff admits that he has no claim to share in it. This being so, 
it appears to their Lordships that the intention of the founder must 
be deemed to have been that his religious charities should be admi- 
nistered by the man who was head of the muth, to which office 
the eldest son of the previous holder would naturally succeed, the 
office being indivisible among the members of the family, and the 

rinciples to be applied being those laid down in the case of Jafar 
v. Aji (1), and further approved in Trimbak v. Lakshman (2). This 
being so, there was no fjurisdiction in the Indian court to settle a 
scheme, the only object of which would be to take away the sole 
power of management from the eldest son. 
a 


This part of the appeal therefore succeeds. 


Their Lordships think that the plaintiff should have his costs 
in the court of first instance, as he there recovered a very sub- 
stantial part of his claim viz., his right to share in the inheritance, 
and to have partition, if he desired, of the non-religious lands ; but 
they think that there should be no costs of the appeals to the High 
Court and to his Majesty in Council. 


Their Lordships will therefore humbly recommend His Majesty 
that the decree of the High Court of Judicature of Madras be 
yaried, in so far as it confirmed that part of the deoree of the lower 
court, paragraph 8, which ordered that a scheme be settled for the 
due management of the religious and charitable properties, and so 
far ag it ordered the first defendant to pay the costs on appeal of 
the plaintiff and second defendant; and that the decree of the lower 
court be varied by striking out paragraph 8, and that there 
be no costs of the appeal to the High Court or to His Majesty in 
Council. 


Chapman Walker and Shephard:—Solicitors for the »ppellants. 
Douglas Grant:—BSolicitor for the respondents, 


A. P. P. Decree varied, 
(1) [1877] 2 Mad., H. O. Rep., p. 19. (2) [1895]T. L. R., 20 Bom., p. 495, 
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Evidence Act (I of 1872), section 68—Meaning of—Mortgage-dced—Attesting Dec. 14. 
witness called but not ewamined—Documeni not admissible independently n 
a8 Mur tgage—Admissible as interpreting righis and obligations of eats Pragort, J. 
—Identified in another document. Water J. 
A and B were members of a joint Hindu family with their father. They 
carried on saltpetre business and standing in need of money they executed 
what purported to be a mortgage-deed in favour of the plaintiffs on 15th 
May, 1909. It was duly signed and attested, but it was not registered till it 
ws signed by their father on 31st May, 1909. The fathor’s signature wae 
not attested by either of the attesting witnesses. In thie document the 
money- was advanced on the security of property belonging to the exeout- 
anis and it provided for interest at the rate of /8/ pèr cent per annum, 
The stipulation as to interest was a slip for /8/ per cent per mensem made 
by the scribe, and in order to reotify the error on 21st July, 1909, another 
document was executed signed by the plaintiff, A, B and their father and 
attested by two witnesses. It was also duly registered. Default having 
been made by the defendants the plaintiff brought 4 suit on foot of both 
the bonds. The document of 21st Joly, 1909, referred to and embodied 
oertain clauses of the deed dated 15th May, 1909. One of the attesting 
witnesses was dead and the other, though summoned, was not examined. 
The court of first instance held that the deed dated 15th May, 1909, was 
not proved andit was rejected as inadmissible in evidence. A simple 
money decree was granted by that court. On appeal by the plaintiff held 
that the deed of 15th May, 1909, having been referred to and identified in 
the document of 21st July, 1909, was admissible in evidence for the 
purpose of interpreting the rights and obligations of the parties, even 
though as an independent legal document it waa itself inadmissible. 
By the terms of section 63 of the Evidence Act, when its provisions are 
not complied with a document cannot be used as evidence at all as a 
document either requiring atteslation or in fact attested : but this does not 
prevent it from being used in evidence as something elge or for any other 
purpose. Section 68 is subject to the limitation, vig., that if the document 
were tendered in some other proceeding for the purpose of proving the 
° F, A. No. 225 of 1916. 
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hand: writing of the goribe, It could not be objected to upon the ground 
that no attesting witness being called to prove it, it oould not be used 
in evidence at all. 
First APPEAL froma decree of Basu Gorau Das Mukznai, 
Third Additional Subordinate Judge of Aligarh. 
Claim for recovery of money. 
The court of first instance decreed the claim in part. 
Plaintiffs appealed. 


Sir Sundar Lal, Te; Bahadur “apo and Radha Kant "Malaviya, 
for the appellants. 


Motilal Nehru and Surendra Nath Sen, for the respondents, 
The following judgments were delivered. 


Wars, J.—The facts of this case are remarkably simple though 
the questions which have.been. raised: and: discussed before us have 
covered:'a wide area. The plaintiffs, who brought this suit in. the 
court of the. Third Additional Subordinate Judge of Aligarh to enforce 
a mortgage.or rather as they alleged two mortgages dated respective- 
ly. the 15th of, May. and the 21st of July, 1909, carry on buginess 
as bankers and commission agents in the city of Benares. The 
defendants. at or about the time carried on business as saltpetre 
merchants and were in the year 1909 obviously in considerable diffi- 
culties. Through the medium of an agent or general-attorney of the 
plaintiffs, one Beni Prasad Dube, it was arranged between the 
plaintiffs and one of the defendants, Sri Krishn Chand' that inas- 
much as a considerable sum was already due from the defendants to 
the.plaintiffs in respect of commission and other dealings which had 
taken plase between them, the plaintiffs instead of pressing for pay- 
ment. should render assistance to the defendants by treating. the 
existing debt as a loan and taking security over their property. The 
present, defendants were members of a joint Hindu family, and carried 
on business together as such, Lalta Prasad being father and, Sri 
Krishn Chand and Jhabbu Lal being the two sons. There was a 
good deal of delay in the completion of the necessary formalities to 
carry out the transaction, dne apparently to some discussion with 
regard to the amount of the outstanding account between the defen- 
dants and’ the plaintiffs at that date. This however is not material 
because the amount of the debt was agreed and there is in fact no 
dispute as to the substantial effect of the transaction which was 
entered into. The whole difficulty that has been raised is one of 
form. A document was prepared by a pleader which was, intended 
to. be a mortgage to carry, out the arrangement which had. been 
agread upon, It was written by a scribe of the name of Mukundi Lal 
and.the plaintiff’s general attorney Beni Prasad, according to his 
own, account, with certain other persons who were to act as witnesses 
attended at one of the defendants’ places of business in Farrukhabad. 


t 
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The ‘father was absent. It is suggested that he was keeping out CIVIL 
of ‘the way on account of the pressure of his creditors. However 
that may be, it is clear that he was not present on the occasion when ai 
the parties met with a view to executing the document, and it was Mor CHAND 
signedeonly by the two sons above mentioned and by Sheobandhan v. 
Dube and Janki Das as attesting witnesses. It was also signed by Lanta 
his own hand by the scribe in the sense that it contained a clause same 
‘in ‘his own hand-writing stating that he had written the document Walsh J. 
‘on*the 15th of May. And undoubtedly at one time it was suggested, ik 
‘and one of the grounds raised in the memorandum of appeal was, 

that if there was any defect in the document by reason of the ab- 

gence of sufficient attestation, that was cured by the clause containing 

‘the signature of the scribe. That argument however was not seri- 

ously ‘pressed ; the scribe’s evidence shows that he did not purport 

to attest and no further reference need be made-to it. The document 

having been ‘thus executed by the two sons whose signatures are said 

‘tohave been attested by these two men, Sheobandhan Dube and 

Janki Das, it appears to have been originally intended to have the 

document registered in accordance with law as quickly as possible. 

But, the plaintiffs the mortgagees, required the signature of the 

father and the document was sent to him for signature and returned 

to the son, Sri Krishn Chand, duly signed by the father on the 31st 

of May, 1909, after a delay of some 13 or 14 days. What happened 

when the father affixed bis signature does not appear. It is however 

quite clear that his signature was not attested by either of the attest- 

ing witnesses to the deed. The document, having been thus éxéctited 

_ and -registered and being at that time clearly regarded by-every body 

as a-complete, valid and properly executed mortgage-deed in acoord- 

-ance with the strict provisions of the Jaw, was discovered to contain a 

slip by ‘the scribe. The agreement had been for arate of interest at 

eight annas per cent per mensem, but only eight annas ‘per’ cent :per 

annum was-provided in the interest clause. It became necessary to 

correct this blunder “and by consent of every body a fresh deed was 

entered into on the 21st of July, 1909, with this object. The terms 

and effect of that deed it will be necessary to consider with some care 

hereafter. It was duly signed by Lalta Prasad, the father, and by 

both his gons in the presence of two attesting witnesses. It was duly 

attested by Janki Das, one of the attesting witnesses to the former 

deed, and by Makundi -Lal ‘the scribe, and it was registered according 

to law onthe 16th of November, 1909. Default having been made 

‘the plaintiffs instituted this suit on the 18th of April, 1914. Sub- 
stantially there was very ‘little contest about the merits. ‘The-main 
‘cotitroversy turned upon the question of the attestation and the 
admissibility of the deed ‘of the 15thof May, 1909. One of the 
defendants Jhabbu -Lal-put in no appearance. ‘The other two, the 

father and one of the sons, admitting their signatures and denying . 
thatthe amount entered in the deed was correct, alleged. that the 

deed had not been duly executed and that the signatures had not 
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been attested according to law. The first court held that the docu- 
ment was inadmissible under section 68 of the Evidence Act for the 


‘following reasons. At the trial it appeared that Sheobandhan Dube 


was dead. Janki Das was in court. He was not called. Tho docu- 
ment was one which was required by law to be attested and no attest- 
ing witness, although one was alive, was called, as requiret by sec- 
tion 68 of the Evidence Act. He had been summoned and was 
present in court. The expression “called” used in the section 
clearly means tendered for the purpose of giving evidence. . The 
learned Judge therefore had no alternative but to reject thé document’ 
and we agree with the course which he took and with the reason 
which he gave for so doing. Very little attention, judging from the 
evidence and from the judgment, appears to have been paid to the 
supplementary or second deed, of the 21st of July, 1909. But rely- 
ing on cerlain authorities which the learned Judge refers to in his 
judgment he gave effect to the deed of the 15th of May, 1909, which 
he had rejected as inadmissible asa mortgage, as evidence of a cove- 
nant to pay, and passed a personal decree against al] three defendants 
for the amount due. Thereupon an appeal was brought to this Court 
by the plaintiffs, challenging the decision upon three grounds. i 


1. That the execution of the deed had been proved. 

2. -That the evidence of the scribe who had in fact been called 
was sufficient as that of an attesting witness and, 

3. That ‘the learned Judge had not properly weighed the 
evidence. 3 


+ 


There was a difficulty in serving the respondents with the notice 


- of appeal. Ultimately substituted service was ordered by means of 


advertisement in the newspapers, and whether or not they had know- 
ledge of the proceedings they did not in fact appear, although the 
order for substituted service was duly carried out, at the hearing of 
the appeal which was opened before my brother Pigaorr and myself 
on the 29th of March, 1917. Daring the discussion in the opening 
of the appeal it was pointed out amongst other things that there-was 
some difficulty in appreciating the grounds upon which the learned 
Judge had given effect to the deed as a covenant to repay the money, 


| while rejecting it as inadmissible under section 68, and it was- urged 


upon us with some force that if the failure of the suit resulted from 
the omission to call Janki Das during the trial, that was an omission 
which might, subject to certain penalties, be repaired without injus- 
tice to the defendants, if we were to afford an opportunity to the 


‘plaintiffs of producing him asa witness in this Court. We made an 


order on the 29th of March, 1917 in the following terms :—‘“ With- 
out discussing further the question of law raised by this appeal,-we 
think it sufficient to say that, under the circumstances, the appellants 
are entitled to an opportunity of producing before this Court for 
examination the witness Janki Das, who should perhaps have been 
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produced By them in the court below. Assuming that the appellants 
are prepared to deposit the necessary fees and expenses we order 
that this case be put upon any near convenient date, and summons 
to issue for the altendance of the said witness, Janki Das, son of 
Khiali Ram, caste Mahajan, resident of muhalla Mufti Saheb, in Farru- 
khabad, in*this Court on such date.” Difficulties arose in carrying 


-out that intention owing to the illness of Janki Das. Adjournments 


were applied for from time to time, which were granted in the hope 
that the whole thing-might be settled by hearing the evidence of this 
witness, whô might have been tendered in the court below. Unfor- 
tunately the witness got worse and died and it was therefore impossi- 
-ble for the appellants to call him. The case therefore came on for 
re-hearing before us in the condition in which it was, when it was origi- 
nally opened before usin appeal with the addition which we had 
made by the order we passed on the 29th of March, 1917. On this 
occasion the respondents put in an appearance and several questions 
have been argued in attack upon and in support of the decision of the 
court below. The real question which we have to decide is whether ‘in 
fact the plaintiffs, in the events which have happened, have been able 
to establish by legal evidence the execution in their favour of a mort- 
gage fdr this debt over the property of the defendants, and whether 
they are entitled to an order enforcing itin this suit. Now it is abun- 
dantly clear that the loan was made, that it was obtained by the defen- 
dants offering a substantial and valuable security, that the money is 


- still due, and that the defendants have no merits of any kind. The 


case is an illustration of the pitfalls which the prudent provisions of 
the legislature made for the protection of ignorant and foolish persons 
inay possess for the ordinary- men of business and the use that knaves 


` may make of them. There are in evidence, some copy letters dated 


one of the 19th of May, 1909 and two each of the lst of June, 1909. 


These, if genuine, are conclusive as to one material fact in dispute, 
namely, the attestation of the father’s signature. Due notice to pro- 
duce the originals of these letters was given to the plaintiffs through 
the court on the 25th of January, 1915. Beni Prasad, the general 


_attorney of the plaintiffs, was cross-examined witha view to explain- 


ing the absence of the originals which were not forthcoming. He 
explained that after some short period it was the practice in the plain- 
tiff’s business to weed out and destroy letters, and the topic was 
pursued nofurther. Clear notice was given to the plaintiffs of the 
existence of these letters. They were called upon to produce them 
and the defendants were entitled to use their copies. We have exa- 
mined the defendants’ press copy letter book, in which these copies 
are contained. It is, relatively speaking, well kept and we are both 
satisfied that it is a genuine book. 


These copy letters, show three things. Firstly, that after being 
written out the day before, the document of the 15th of May, 1909, 
was signed by the two sons and attested by Sheobandhan Dube if 
not by Janki Das, but that on the 19th of May the father had not 
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signed it. Secondly, that registration was delayed until after the 
dist óf May, 1901, when the document was received back by Sri 
Krishn Chand from his father with the father’s signature upon it, 
and that if the plaintiffs had not insisted upon the father's signature 
the defendants would have registered the document without it re- 
garding the execution as then complete, and thirdly, that the de- 
'fendants ‘were in need of money, that they were in profound misery, 
‘that their honour was in jeopardy and that they were anxious to do 
all they’could to complete the security. s 


What happened at the trial as to the failure to call the attesting 
witness has been clearly stated in the judgment of the first court and 
has already been referred to above. The only -living attesting 
witness was present in court and was deliberately not called. This 
fact alone prevents the document by virtue of the ‘provisions of sec- 
tion 68 of the Evidence Act from being “used as evidence,” and 
if the plaintiffs’ case rested upon the document of the 15th of May, 
alone it must fail. We see no escape from this conclusion. 


It'was urged that‘the events which happened in this Court on 
the 29th of March, 1917, and the death of the missing witpess have 
‘removed this case from the operation ‘of section 68. We carinot 
‘agree with ‘this view. We ordered that the plaintiffs appellants 
‘should -be’given an opportunity of producing the witness. It seems 
ito us that that order had none of the attributes of finality, It was 
‘made at an ez-parte hearing. The respondents ought ‘not to be 
allowed ‘to‘iniprove their position by the ‘fact of theit absence. But 
it ‘appeared to us that, apart from'the debatable pdint as to whether 
‘the leariied Judge ought, in the circumstances, to have givén a 
decree for the principal money at all, it was possible that ‘the omis- 
‘sion of the plaintiffs in the first court was a mere error of judgment 
which it was not too late to repair and that by allowing them to 
répair it justice-might be done by penalizing them by some order 
in ‘respect of costs for their error. Bat it now appears perfectly clear 
‘that their act in refraining from calling Janki Das was due to their 
deliberate decision as to the conduct of their case. The letters of 
the 19th:of May, and the Ist of Jane, 1909, though on the file, ‘had 
not been printed in this Court’s book and had unfortunately been 
‘ignored in the judgment of the first court and had not been conei- 
dered relevant by the appellants in their presentation of the evidence. 
When we made the order of the 29th of Maroh, 1917, we had no 
notion ‘of their éxistence. They now make it plain that the plain- 
‘tiffs’ general attorney endeavoured to prove the due attestation of 
‘the document of the 15th of May, by the grossest perjury. He 
swore that the signatures ofthe father and the two sons were affixed 
in his presence and in that of Janki Das, Sheobandhan Dube and the 
scribe. ‘“Jhabbu Lal,” he said, “read the document and ‘the other 
defendants (that includes the father, there can be'no mistake abott 
it) heard it.” The fact is that the-father was hot there. Further 
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he said in,eross-examination *‘-nọ body, signed, the document on, the. 
day it was written, The ot erudite the. witnesses.and the execut- 
ants, were affixed on the following day. Lalta Prasad was not, pre. 
sent on the day the document, was written. He.came the next; day, 
and the signaturé was affixed on the, same day.” These statements 
are clearly*deliberate falsehoods. Moreover. the evidence of Beni 
Prasad, made an unfavourable impression upan the. learned Subordi- 
nate Judge.who was not inclined to, believe that- Beni Prasad, wag 
perea Tar when the document, was signed by, the sons, and; in. 
this conclusion, he, is very likely correct. Makundi Lal, was even. 
more specific both in examination-in-chief, and in, cross-examination.. 
He.lied with, elaborate and vivid detail and identified Janki Das, as, 
having attested all the three signatures:on the same.afternoon, He 
described in minute detail the process of execution and stated that. 
Lalta Prasad affixed his signature first of all. 

What.the condition, of. Janki. Das’s mind: may have. been itis. idle 
to speculate, but he copldnotif called have stated, what-the-contempo- 
raneous documents now show ta have been. the-facts, without destroy- 
ing, the. plaintiffs’ case andjcasting discredit, upon both their general 
attorney, and the scribe. Had we known on the 29th of March, the 
regl state “of the evidence on-the. record it is unlikely that: we should 
haye granted: any. indulgence to, the plaintiffs who had conducted 
their. case. with such. materjale., We think it was open to: this Court 
at, any. time to hear further argument and finally. to refuse.to allow 
additional evidence: to. be.given. Our previous order, made by: us 


under.a misapprehension; cannot be used to.enable.the plaintiffs to- 


avail, themselves of, section 69. We hold, therefore, that the docu- 


ment of the, 15th of May. cannot be. used in evidence.in the sense. 


contemplated by, section 68, that is to say, as a, mortgage: which is 
required. by law, to be.attested and, has in fact: been attested. 
The.three letters:to which I have referred further show that the 
document was notin any case duly attested, one of the signatures 
haying clearly signed it,at another place and on some date subsequent 


to. the attestation by the. only witnesses who-are alleged to have. 
attested. It, was urged with great; force by. Sir Sundar Lal on: 
behalf of, the appellants.that-it might be treated as a document duly- 


signed; attested and executed by two members of a joint Hindu- 


family dealing. with joint family property and that the consent of 


the, remaining- member of: the family. in this case the father who. 
alone could object, could be proved by. any. method: known to. the 
law.. Speaking-for myself I do not think it necessary to decide whe- 
ther this,contention is sound or not.because in either view the pro- 
visions of section 68, not having been complied-with, the document: 
cannot. he used,as evidence at- all as.a document either requiring. 
attestation.or in fact, attested. 

But-this-does not, in-the events which have happened, prevent it 
from. heing used: in- evidenge as some thing else: or for any other- 
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OiviL purpose. It is obvious that section 68 is subject to some limitation, l 
1917 e. g., if the document were tendered in some other proceeding: for 


ee the purpose of proving the hand-writing of the scribe, it could not 
Mori Cuanp -seriously be objected to upon the ground that, no attesting witness 


v. being called to prove it, it could not be used in evidence qt all. The 
ae _ second deed of the 21st of July, as I have pointed out, was signed 


be by all the parties to the transaction In this suit, duly attested and 
Walsh, J. duly registered. It treated the document of the 15th of May as a 

_ valid mortgage-deed and repeated some, at any rate, of its stipula- e 
tions as being the terms which were to govern the new contract. 
We think it quite clear that we are entitled to Jook at the decument 
of the 15th of May identified by reference, as it clearly is, in the 
document of the 21st of July in order to ascertain what these stipu- 
lationg were. If they had been contained in some other kind of 
document, clearly identified, to which the parties agreed that refer- 
ence should be made for the purpose of interpreting their rights and 
obligations, such a document would clearly be made admissible by - 
the act and contract of the parties, even though as an independent: 
legal document it was itself inadmissible. It derives its admissibility 
from another source which binds the parties. This would apparently 
be so according to English law, under what is described in Taylor on 
Evidence as the sixth exception to the rule of inadmissibility due to 
the absence of an attesting witness, if the party objecting to it took 
some benefit from the latter document which treated the earlier one 
as valid. This is not the case here, the party objecting clearly under- 
took a greater burden. But I think, in truth that it is not really 
an exception to the rule at all, but merely an illustration of a docu- 
ment to which the rule in England is inapplicable, and that the rule 
in India, thatis to say, section 68 is equally inapplicable in the 
present case for the purpose of deciding whether the earlier docu- 
ment is admissible as a document to which the parties have referred 
otherwise. 


The case before us on this point bears a remarkable similarity to 
the case of Mshmongers Company v. Dimsdule (1). In that case the 
decision of the Chief Justice TINDAL, as reported in the statement of 
facts at page 57, of the Law Journal Report, is precisely the objection 
now raised to the admissibility of the document of the 15th of May, 
but an exceptionally strong Court of the Exchequer Chamber over- 
ruled this objection and held that the document was admissible. The 
case occurred before the Common Law Procedure Act of 1864, 
and the rule of law which had to be dealt with, namely, with regard 
to the necessity of calling a subscribing witness in order to render a 
document admissible at all, in substance did not differ from section 
68. Baron Parke in giving judgment gave as the reason, that the 
memorandum endorsed, which corresponds in this case to the docu- 

. ment of the 21st of July, incorporated the original argument. 
I prefer the judgment of COLERIDGE, J., as reported in the Law 
(1) 18L. J. O. P., 65, S. 0., 6 0. B., 896, 
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Journal Report, who added his own reason in these words.—‘ There 
is a complete identification by words of reference.” It is somewhat 
remarkable that when a similar case arose at a later stage with 
reference to its admissibility having regard to the stamp, the Chief 


Justice was overruled for treating the earlier document as incor- . 


porated thereby, following the dictum of Parke, B (vide 22 L J., C. 
P.) But the principle is clear although the language in which it is 
expressed in the published report of the Judgment may not be scien- 
tifically acctrate. And we find it difficult to draw any distinction 
between that case and the case before us. We were referred to a 
further decision which is also very much in point. In 1885, the ques- 
tion arote as to the due registration of a deed of conveyance. There 
had been an earlier deed of 1873, which was not registered. The 
transaction was sought to be carried out and put in force through a 
subsequent deed, namely of 1878, which, nodoubt, did a little more 
than the document of the 21st of July does, actually re-affirmed and 
repeated in its entirety the deed of 1873, referring to it in express 
terms and setting it ont in a schedule as part of itself, namely the 
deed of 1878. When presented for registration, the memorandum 
of registration was written not on the first sheet but at the end of 
the deed which was annexed asa schedule to the deed of 1878, I 
take that statement from the judgment of Sir Barnes Pzaocoox, and 
it would appear from that, that the deed of 1873 had actually been 
copied out or itself annexed as a schedule to the subsequent deed of 


‘1878. But there can be no difference in principle whether the 


document is incorporated by actual physical annexation, or by 
reference in unmistakable terms of identification. The High Court 
in that case had held that the registration was insufficient because the 
latter document had not been registered and the endcrsement upon 
the deed in the schedule being upon a document which in itself could 
not be proved, could not be looked at. The Privy Council over- 
ruled that contention in these words, “ that document (that is refer- 
ring to the earlier document) was not proved. It could not be 
proved because it could not be given in evidence But the fact 
that the deed itself could not be given in evidence was no reason 
why the deed of 1878, should not be given in evidence and that 
deed (referring to the deed of 1873) was proved to have been exe- 
cuted and duly registered.” That language covers, in our view, 
in almost express terms, the point raised in this case, namely as to 
whether the document of the 21st of July, having been duly execut- 
ed and attested does notin sufficient terms refer to the earlier doeu- 
ment which was inadmissible in itself so as to make it admissible as 
part of the latter document. 


The question of interpretation remains. This of course is totally 


distinct from the question of admissibility. Whatis the effect of. 


these two documents, bearing in mind that we are not entitled to 
treat the document of the 15th‘of May as a mortgage at all or even 
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as a document in itself binding upon the’ parties for anything ? On 
the whole we think that the document of the 21st of July, 1909, 
hypothecates the property described in the specification, for interest 
at eight annas per cent per mensem on the sum of Rs. 32,914-3-9, 
from the 15th of May, 1909. We also think, although wefeel some 
doubt about it, that it sufficiently bypothecates the property for the 
principal sum. It clearly repeats or incorporates the clauses in the 
deed of the 15th of May, which relate to interest. It says “we 
shall pay interest on the debt due to the Babu Sahibs, at Rs,°*6. per 
cent, per annum, which is equal to eight annas per cent per mensem, 
in accordance with the stipulation laid down in the aforesaid mort- 
gage deed.” The document must, at any rate, therefore be construed 
as having contained within it, in express terms, at least clauses 1, 2 
and 3 of the document of the 15th of May. Clause 2 provides that if 
the interest is not paid within 6 months the executanis shall be liable 
to pay compound interest at eight annas per cont. per mensem, and 
further that, (after fulfilment of certain provisions which involve a 
reference to the body of the document to ascertain the meaning of 
the words “ the above term,’’) “ the said Babu Sahib will be at liberty 


- to recover the entire amount payable to them by taking, proper 


proceedings, from our person, the property mortgaged and other 
property, movable as well as immovable, belonging to us, the execut- 
ants.” The indebtedness for the principal is clearly acknowledged by 
the deed of the 21st of July, and we find it difficult to give effect to 
clauses 1, 2 and 3 which are thus clearly incorporated and accepted 
in the document of 21st of July,as governing the payment of in- 
terest together with the consequences for non-payment without also 
giving effect to those parts of them which govern the payment of 
the principal. The two are indissolubly connected. The property 
mortgaged is clearly specified in the later document of the 21st of 
July, clause 2 can only mean that a power of sale is to be exercised 
by the Babu Sahibs for non-payment, and clause 3 refers to realisation 
which can only be read having regard to the provisions of clause 2 
as meaning sale. The terms of section 58 defining a mortgage are “a 
mortgage is the transfer of an interest in specified immovable pro- 
perty for the purpose of securing an existing debt.” 


“ Where a mortgagor binds himself personally to pay the mortgage 
money and agrees expressly or impliedly that, in the event of his 
failing to pay according to his contract, the mortgagee shall have a 
right to cause the property to be sold and the proceeds of sale to 
be applied in payment of the mortgage-money, the transaction is 
called asimple mortgage.” We think that that is what all three exe- 
cutants impliedly did when they signed the document of the 21st 
of July. Their intention is obvious. The only doubt is as to whether 
they carried it out. It was unnecessary that they should repeat in 
express terms all that they had agreed to in the previous transaction, 
for both parties treated the previous deed as binding upon them 
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but it so happens that out of extra-precaution they did repeat and 
reiterate those terms which we have mentioned and thereby implied- 
ly gave the mortgagee a power to sell not only for the new rate of 
interest but for the principal. A mortgage need not be contained 
In one or any oth®r particular number of documents. It may be 
collected from a variety of documents so long as the effective docu- 
ment is a duly signed attested and registered instrument in 
accordance with section 59 of the Transfer of Property Aot. We 
think hat this is the real legal effect of the docnment which was 
duly executed and attested on the 21st of July and that therefore the 
plaintiffs are entitled to succeed in this suit upon that ground. It 
is not the ground upon which the case was first launched in the 
plaint, nor upon which the case was fought in the first court, nor is 
it the ground upon which the plaintiffs by their memorandum of 
appeal sought relief in this Court, but, we think, it isthe ground which 
gives effect to the real transaction between the parties, and which 
does substantial justice inspite of the mistakes the plaintiffs have 
made. The plaint and the memorandum of appeal must be treated 
as having been duly amended for the purpose of raising the claim in 
this form based upon tha subsequent document of the 21st of July, 
1909. But we do not think that the omission by the plaintiffs in the 
conduct of their suit ought to stand in the way of our doing what 
nobody can doubt is subsiantial justice in the case. 


On the other hand we feel it impossible to pass by without mark- 
ing our sense of the conduct of the plaintiffs in presenting their case 
to the trial court. As one would expect, no attempt has been made 
by their representatives in this Court to defend or justify it, We 
think that so far as that is concerned, the justice of the case will be 
met by altering the decree of the court below and giving them a 
decree for sale of the mortgaged property without costs either of 
the suit or 6f this appeal. 


Piagort, J.~—I agree generally. The only difficulty I have felt 
is with reference to the principal of the mortgage debt. I may put 
my point in this way : as regards the interest at six per cent per 
annum it seems to me that, when the parties entered into the contract 
embodied in the agreement of July, the 21st, 1909, it was a definite 
part of the intention of the executants of that document to charge 
the extra rate of interest on the property which thoy conceived to 
have been already mortgaged by the deed of the 15th of May. They 
may have done this only by way of extra precaution; but on the 
terms of the deed of July, the 21st, 1909, even considered by itself 
alone, it seems to me that a hypothecation of the property specified 
at the foot for payment of the interest therein covenanted for is 
made by necessary implication. Jf the intention of the parties had 
been otherwise, I do not believe there would have been any specifica- 
tion of the property in this deed at all. As regards tho principal 
my difficulty- is this, that the parties conceived themselves to have 
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already effected a valid mortgage of the same property ag security 
for the repayment of this principal, and it was presumably no part 
of their intention on the 21st of July, 1909, to make a fresh hypothe- 
cation for that purpose. At the same time I agree with what has 
been said as to the anomaly of drawing avy distinction between the 
effect of the transaction of July the 21st in respect of the principal 
and its effect as regards the interest. Broadly speaking, what the 
law requires is a registered instrument, duly executed and attested, 
in order io effect a mortgage ; we have such an instrument before 
us in the so-called agreement of July the 21st, 1909. J think that 
we are entitled to read it in connection with the earlier document 
to which it refers, and that the results stated in the judgment of my 
learned colleague necessarily follow. 


By rtas Court.—We allow this appeal and direct that in lieu of 
the simple money-~decree passed by the court below a decree for 
sale be drawn up inthe proper form in respect of the property 
specified in the plaint Interest must be calculated at the rate of six 
per cent per annum on the amount claimed up to the date fixed for 
payment which we hereby fix at six months from this date. The 
decree will embody the usual provisions as to the consequences of 
payment or non-payment on the part of the judgment-debtors, and 
the same decree will carry fature intarest at six per cent per annum 
from the date fixed for payment until realisation. For reasons 
which we have already stated we leave the parties to bear their own 
costs in both courts. 


Appeal allowed. 


eet 


HAMID HUSAIN (Plaintif) 
VETSUS 
KUBRA BEGAM (Defendant).* 
Mohammedan Law—Restiiution of conjugal rights, suit for—Legal cruelty. 


In a suit for restitution of conjugal rights by the husband the court 
found that the husband and the wife (both Mohammedans) were on the 
worst possible terms, that the husband though not actually ill-treating her 
physically yot ill- treated her in other ways that is to say, mentally, and 
that by her returo to his custody her health and safety would be endan- 
gered, held that the wife could not be delivered over to the husband. 
Armour v. Armour, [1904] 1 A. L. J. R., 318, followed. 

SECOND APPEAL from a decree of F. S. Tasor Esq, District 
Judge of Saharanpur, reversing a decree of Babu Kalike Singh, 


Subordinate Judge. 
Suit for restitution of conjugal rights. 
Defence legal cruelty. 


The court of first instance decreed the suit but the lower appel- 
late court dismissed it. 
S. A. No. 616 of 1916. 


+ 
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Plaintif appealed. 


The case coming on for hearing before Piaaorr and WALsa, Jd. 
the following order was made — 

This was a suit for restitution of conjugal rights by a Mohamme- 
dan husband Itewas decreed by the court of first instance; but 
has been dismissed by the learned District Judge of Saharanpur in 
appeal, on the ground that the plaintiff ‘had treated his wife in 
die a way that he has lost all right to claim restitution of conjugal 
a Tights,’ 

We are ùf opinion that the findings of fact recorded by the 
lower appellate court are not specific enough to dispose of the suit. 
The principles of law applicable to a defence of “legal oruelty ” 
raised in a case of this sort were laid down by their Lordships of 
the Privy Council in Munshi Buzloor Raheem v. Shamsoonisa 
Begam (1). We may refer also to two decisions of this Court viz :— 
Husaini Begam v. Mohammad Rustam Ali Khan (2), and Khurshedt 
Begam v. Khurshaid Alt (3). We remit the following issues for de- 
termination by the court below, on the evidence already on the 
record :— 

(i) Is it proved that the defendant has in the past been subjected 
tc ill-tréatment, physical or mental, by the plaintiff ? 

The finding on this issue should be as specific as possible as re- 
gards time, circumstances and the nature of the ill-treatment found. 

(ii) Onthe case asa whole, is the court of opinion that the 
defendant has reasonable grounds for „believing that her health and 
safety would be endangered if she returned to her husband’s cus- 
tody ? 

Ten days will be allowed for objections after the return of 
findings. 

The findings returned hereto by the lower appellate court, 
were as follows :— 

The issues remitted here are: 


(1) Is it proved that the defendant has in the past been sub- 
jected to ill-treatment, physical or mental, by the plaintiff ? 


(2) On the case ag a whole is the court of opinion that the de- 
fendant has reasonable grounds for believing that her health and 
safety would be endangered if she returned to her husband’s 
custody ? 


The story which the defendant put forward in an application 
sent by her to the Collector of Muzaffarnagar and Saharanpur was 
that the plaintiff was really only her agent, but that by some cun- 
ning he bad made himself out to be her husband; that he wanted 
her money aud with the assistance of a vakil named Liagat Husain 
tried to induce her to transfer her property to the plaintiff's name ; 
and that when she refused to comply took her to kasba Kairana, 


(1) [1863] 11 Moo J. A. p. 551 at pp. 610, 611. 
(2) [1907] T L. R., 29 Al., p. 222, (3) [1914] 12 A. L. J. R., 1065. 
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and kept her a prisoner for 14 years ‘in the vakil’s house, after 
pretending that he was taking her to Meerut to have false teeth 
made, that in order to extort property from her he prevented her 
relations from coming to her; that she was beaten by Liaqat Husain, 
and treated In a-manuer jn which prisoners in jail *are probably not 
treated. The result she said was that she suffered from facial 
paralysis and palpitation of the heart. She went on to say that 
plaintiff and Liagqat Husain compelled her by deception to transfer 
property in their favour, and had got her thumb-impression om some 
paper. That the plaintiff told her that the house at Kairana was 
that of a robber and kniffer. “That Jawad Husain “son of the 
other defendant Zahid Husain) her sister’s daughter’s son came and 
called out her name. She ran to see him, but Lisqat Husain scolded 
his servants for letting him in. That Jawad Husain told her that the 
house (ia which she was imprisoned) was Liagat Husain’s and not 
that of a robber, that Liaqat Husain did not allow her to say any 
thing more. That plaintiff then took her from Kairana to Sarsena, 
and then from Sarsena to Kalear, where she was made to execute 
a sale-deed in favour of the wife of one Ashiq Husain and register 
it before the Sub-Registrar, That this document was for 20,000 
or 21,000 rupees, of which 7,000 were paid before the Sub Regis- 
trar, of this plaintiff deposited 6,000 with tho bavker Jagmandar 
Das and kept 500 himself, 500 hud been taken by him previously 
ag earnest money. That plaintiff then put her in the train with his 
servant to take her back to Kairana. He did not however tell her 
where she was to go, when the train arrived at Saharanpore, she 
saw Jawad Husain on the platform, jumped out, and embraced him, 
and asked him what station it was. On his telling her she went 
home with him. 


She said also that she had fever when she executed the sale deed 
and that in addition to the 7,000 rupees above mentioned, plaintiff 
took from her, her boxes containing ornaments to the value of 2,000, 
rupees. That plaintiff is a pauper, he uses violence to me and robs 
me of my money. 


Jawad Husain corroborates this story as far as his going to 
Kairana is concerned, and says that he received a letter from the 
defendant complaining of ill-treatment, he, however, met her at 
Sabaranpur by chance. Sabir Husain, who went with him to Kairana, 
also corroborated. 


Examined in court, defendant added that when sho was at Baha- 
ranpur with him (before she was taken to Kairana) plaintiff beat her 
very much, that sometimes she aches even now from the wounds. 
After marriage, he sometimes used to dine out, and was always 
quarrelling with her, and abusing her and her parents, saying that 
she was of loose behaviour, demanded mene of her, sometimes 2,000 
and sometimes 3,000 rupees. 
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She adds that she has transferred her property to Jawad Husain 
her child, who is now owner of the property. 


When defendant took up her residence in Zahid Husain’s house 
plaintiff made anspplication to the Magistrate under section 552, of 
the Code%f Criminal Procedure asking that the police should order 
the release of his wife. Then he brought a complaint under section 
498, of the Indian Penal Code against Zahid Husain saying that he 
had enticed her away, and was keeping her as his wife. The Joint 
Magistrate*dismissed this on the 18th March, 1915, and it was 
absurd enough complaint, defendant is about 50 years of age, and is 
said to havo lost all her teeth. Plaintiff then filed the present suit. 


The plaintiff's evidence shows him to be probably without pro- 
perty, although he says"that property entered in Liaqat Husain’s 
name belongs to him, he has had no residential house for ten years ; 
Liaqat Husain is helping him in this suit by “ money and advice ” 
he now lives in Liaqat Husain’s house. He admits having kept the 
defendant “aloof ” so that no relations might carry her off. 


The plaintiff has called witnesses to prove that though they live 
close fo where he lives, they never heard any sounds as if plaintiff 
was ill-treating the defendant. So far as direct evidence is con- 
cerned, the case is really one of taking the wife’s word against the 
husband or vice versa. 


The defendants married life has been peculiar. In 1902, or 
1903, she appears to have run away with one Diwan Shah. The 
plaintiff lodged a complaint under section 522, and lost it. In 
1904, he instituted a suit for restitution of conjugal rights and 
appears to have been supported in that suit by Zahir Husain, the 
present second defendant. In her defence in the suit she totally 
denied having been married to the plaintiff, and furthér charged 
Zahir Husain with the intention of taking away her property in 
favour of his son. The suit was decreed, and as defendant declined 
to submit to the decree, she was put into jail for some months. 
She had sued the plaintif unsuccessfully for dower, and had execut- 
ed a deed of gift of all her property in favour of Diwan Shah. 
When she got out of jail and joined the plaintiff the laiter caused 
her to bring a suit against Diwan Shah to cancel the deed of gift in 
his favour and for possession of her property. In this suit she was 
successful, and in 1906, she conferred upon the plaintiff the rights to 
manage her property though not to alienate it or raise money upon 
it. After that she seems to have lived with the plaintiff to outward 
appearance peacefully until the year 1914, when the execution of 
the sale deed of the 18th May, was immediately followed by her 
leaving her husband. 


According to the written statement in this case she has now 
transferred the whole of'her property to Jawad Husain, but in her 
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evidence she alleges that itis still hers, It is in Jawad Husain’s 
name but she maintains that her son has no interest in it during her 
life-time. Jawad Husain of course, contends that according to the 
deed of gift he is owner of the house. 


As I have intimated, both plaintiff and defendant are well stricken 
in years, and it seems clear that the defendant is in the unfortunate 
position of a woman with property which is desired by a needy 
husband on the one hand and needy relations on the other. The, 
learned Subordinate Judge thinks that plaintiff at one time beat her, 
but he says that any husband would do that to a wife whose fidelity 
he suspected. On the whole the evidence that plaintiff has ill-treat- 
ed the defendant physically except, if it be an exception to this 
extent, is not satisfactory, when giving her evidence she alleged 
merely that he abused her, and the allegations in her written petitions 
appear hardly to be made out. That she has been ill-treated by him 
in other ways that is to say mentally is however reasonably likely ; 
he admits having prevented her relations from having access to her, 
he did not hesitate to keep her for months in jail and she selected to 
stay in jail rather than return to him; and it is not likely that she 
voluntarily suffered him to deal with her property. Similarly there 
appears to be reasonable ground for supposing that her health and 
safety would be endangered if she were compelled to return to him. 
He and she are on the worst possible terms, and there can be no 
natural love or affection between them, and in his house she would 
be completely in his power. ‘There is too much reason for suppos- 
ing that the plaintiff’s desire in pressing the suit is to get hold of 
defendant’s property rather than to have her to live with him, and as 
she has executed a deed disposing of this property it is more than 
likely that he would subject her to distress to induce her to cancel 
the deed in his favour. It is contended on plaintiff's behalf that 
defendant is really an unwilling tool in the hands of her relations, 
and is being opposed by them. Thatis of course a possibility, but 
there is no evidence to enable me to say tbat it is in fact the case. 


There isevery reason to suppose that she left the plaintiff volun- 
tarily and that so far at any rate she wasin no way coerced by her 
ralations. If she is ill-treated by them in future, she will have only 
herself to thank. It seems to me that it could not be safe, having 
regard to all that has happened, to order her to be delivered over to 
the plaintiff. 


S. M Sulaiman, for the appellant. 
Tej Bahadur Sapru and Kailas Nath Katju, for the respondent. 


The jadgment of the Court was delivered by 

Praaorr, J.—This was a suit by a Mohammedan husband for 
restitution of conjugal rights iu which, by our order of the 8th of 
August last, we thought it necessary to remit certain issues for 
more specific findings by the lower appellate court. Those findings 
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have now been returned and we are satisfied that they cannot he 
successfully assailed on the grounds taken in the petition of objec- 
tions filed by the plaintiff-appellant. We desire to refer to the case 
of Armour v. Armpur(1), as laying down sound principles of law 
which we accept and propose to apply to the facts found in this 
case by the learned District Judge. We think the findings of the 
learned District Judge proceed upon evidence and are not vitiated 
by any erroneous view of the law. We must accept his finding that 

*the defendant‘has reasonable ‘grounds for believing that her health 
and safety would be endangered if she returned to her husband’s 
custody and in our opinion this finding disposes of the appeal. We 
dismiss the appeal accordingly with costs. 


Appeal dismissed. 
(1) [1904] 1 A. L. J. R., 818. 


HABIB-UL-LAH (Plaintif) 
E versus 
MANRUP ann orHers (Defendants)® 


Priority—Occupancy holding—Ueufructuary morigage—Mortgages in possession 
` «Proceedings for compulsory regisiration of mortgage—Lease granted by 
mortgagee during pendency of those proceedings—Lease registered—Lesaces 
entitled to recover possession of leased plots without payment of morigage- 


money, 


Where an occupancy tenant made a usufructuary mortgage of certain 


plots of land, but during the pendency of proceedings to get the mortgage- 
deed registered granted a registered lease of some of those plots of land, 
and no frand or collusion on the part of the lessee was proved, and the 
lessee sued to recover possession from the mortgagee who had been pnt in 
possession, keld that the lessee was entitled to possession without having 
to pay the mortgage-money. 


Bahoran Upadhya v. Uttamgir, [1911] 8 A. L. J. R., 931, distinguished. 


SECOND APPEAL from a decree of Panpir Durea Darr Josm, 
District Judge of Azamgarh, reversing a decree of BABU RAMESHWAR 
Dayal Saarma, First Additional Munsif. 


The facts of the case are set forth in the referring order of 


RAFIQ, J.—The facts which have given rise to this appeal are 
stated in my order of remand, dated the 18th of April, 1917, but 
in order to make the present judgment intelligible I propose to 
recite some of the sulient features of the case. It appears that 
defendant No. 5 has an occupancy holding. He executed two 
mortgage deeds of the said holding on the 7th of July, 1914, in 
favour of defendants 1 to4. He however denied execution of the 
deeds before the Sub- Registrar, and the mortgagees brought a regu- 
lar suit for compulsory registration. Before the conclusion of the 
suit for compulsory registration, the defendant No. 5 on the 10th 
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of August, 1914, executed a lease of the same occupancy holding 
which he had. mortgaged to the defendants - Nos. 1—4 in favour of 
the plaintiff-appellant for five years. Subsequent to the execution 
of the lease the defendant No. 5 entered into a,compromise with 
the mortgagees and agreed to have the deeds of mortgagerregistered. 
The deeds were accordingly registered on the 13th of July, 1915. 
It should be noted here that the mortgagees obtained possession of 
the occupancy holding from the date of their mortgages and have | 
remained in possession ever since. On the 26th of Oetober, 1915, 
the lessee brought the suit out of which this appeal has arisen for 
possession of the occupancy holding on the basis of his lease. He 
impleaded in the case, as deferidants, his lessor and the four mortgagees. 
Various defences were urged in bar of the claim. The court of first 


+ 5 yes 8 


an appeal from the decree dismissing his suit for damages while the 
mortgagees preferred an appeal from the deciee awarding possession 
to the lessee. The learned Judge who heard the appeals did not 
consider the question of collusion between the defendant No. 5 
and defendants Nos. 1-4, that is between the mortgagor snd the 
mortgagees. He decided the appeals on another point. He held 
that if the lessor himself could not recover possession from the mort- 
gagees without paying the mortgage-money, though the mortgages 
were invalid at law, the lessee who claimed through him could not 
be in a better position. The lessee therefore could not get posses- 
sion without paying off the mortgages. The appeal of the mort- 
gagees was allowed and the claim cf the lessee was accordingly 
dismissed both for possession and damages. 


The lessee who is the plaintiff in the case, has come up in the 
second appeal to this Court, and has preferred two appeals one from 
the decree in the appeal of the mortgagees and the other from the 
decree in his own appeal before the lower appellate court. I re- 
manded the case at the last hearing to the lower appellate court for 
the trial of the issue relating to the alleged collusion between the 
mortgagor and the mortgagees. The learned Judge has returned 
a finding to the effect that no collusion has been proved. The 
finding is one of fact and it must be accepted, The plaintiff appel- 
lant however contends that he ought to succeed on the ground of 
his having a legal title as against the mortgagees. It is said that 
the mortgages to the defendants Nos. 1-4 are admittedly invalid 
at law while the lease in his favour is admittedly legal and open to 
no objection on any legal ground. The case relied upon by the 
court below is one that was between the mortgagor and the mort- 
gagees. It was held in that case that one who seeks equity must 
do equity. The mortgagor having taken the money of the mort- 
gagees and delivered the possession of the occupancy-holding to the 
latter could not equitably demand-return of possession on the ground 
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that the mdrtgage was invalid without paying off the money. Both 
the parties had entered into a contract knowing it to be invalid and 
both of them were equally wrong and if the mortgagor derived any 
benefit from the money raised .on the mortgage, it was but equitable 


that he should be made to return the money before getting back. 


his property. These considerations it is argued do not apply to 


the presént case. The plaintiff who is the lessee, has-a perfectly 


valid title at law, while the mortgagees have, no such title. The 
-plaintiff’s position is such that he is not called upon to do any equity 
to the mortgagees before he can enforce his lease. For the mort- 
gagees the reply is that the plaintiff knew perfectly well of the 
existence of the mortgages because his father had attested one òf 


the mortgage-deeds. If the contention of the lessee is allowed all- 


that the holder of an occupancy tenancy has to do is to éxecute a 
mortgage, deliver possession to the mortgagee and the next day 
give a lease for consideration to a third party and thus defeat the 


mortgagee of his mortgage-money. ‘The lessee need not be neces-" 


sarily cognizant of the mortgage executed by his lessor. Both: 
‘the lessee and the mortgagee derive their title from the occupancy 
tenant, and what the latter himself could not do his lessee ought: 
not'to b8 allowed to do. There is no case-law on the point, dt ‘least 
none has been cited at the Bar. I have no doubt that whichever' 
way I decide the losing party is bound to go up in Letters Patent 
Appeal. The point-is one which will probably arise in future in 
other cases also, and in order to set it at rest once for all, I think 
it desirable to refer the case to a Bench: of two Judges, and I do so. 


Peary Lal Banerji, (with him R. Malcomson), for the’ appel- 
lant.—The plaintiff has not received any- portion’ of the -mortgage- 
money by payment of which the mortgagees got:possession. He has 
derived no benefit under the.mortgage transaction. As-between 
him and the mortgagees there are no benefits to,be réturted,. and 
so no equities in favour of the latter against the, former. -The 
equities being equal, the law must prevail; and the legal estate is 
with the plaintiff, the transfer to him being valid and the mortgage 
being invalid. The present point did not arise in the case relied on 
by the lower court, namely the case of 

Bahoran Upadhya v. Utamgir, [1911] 8 A. L. J. R., 931. | 


There it was the mortgagor himself who came forward to recover 
possession, and the court held that he must refand ‘the pence first., 
The ruling-in the case of 
Chiddu v. Sheo Mangal, [1916] 15 A. L.J. R., “44, 


is not applicable to the present case. - There, the plaintiff; zemindar, 
was aware of the existence of the mortgage. In the present-case.it 
has not been proved that the plaintiff had acted in bad faith’:or :in 
collusion with the mortgagor in order to defraud the mortgagees. It 
is not proved that he had any knowledge of the existence of the- 
mortgage.. The fact that the: —— father was an aftesting witness 


Piggott, J. 


J 
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of the mortgage deed proves nothing ; mere attestation of°a deed is 
no notice of its contents. 


Nand Lal v, Jagat Kishore, [1915] 14 A. L. J. R., 1103; at p. 1118, P.O. 


There is no reason why the plaintiff should be galled upon to pay 
the mortgage-money. If a person transfers property by a deed 
which is imperfect and then transfers it to another by a deed which 
is perfect, and the second transferee sues the first for possession, it 
is not open to the latter to plead that he shall first be repaid the 
money which he had paid to the transferror. Similarly,ewheré there ° 
are two deeds, one of which is unregistered and the other registered, 
the holder of the registered-deed can always succeed on the strength 
of his title and is never made to pay the consideration advanced by. 
the holder of the unregistered-deed. 


S. M. Yusuf Hasan, for the respondents.—JIf the mortgagor him- 
self had been suing for recovery of possession he would undoubtedly 
not be given a decree for dispossessing the mortgagees except on re- 
payment to them of the money which they had advanced. His lessee 
who derives title from him can have no higher rights. To give the 
plaintiff a decree for possession without requiring him to repay the 
mortgagees would be to allow the mortgagor ina round about way to 
defraud, the mortgagecs. which he would not be allowed to do if he 
himself came into court. The lease is an obvious dodge to defraud 
the mortgagees; the fact that it was given while the mortgagees were 
in possession shows that the mortgagor was acting dishonestly. The 
mortgagees possession was sufficient notice to the lessee. 


Equity demands at any rate that the lease should be transferred 
to the mortgagees until their money is repaid. 


Peary Lal Banerji, was not heard in reply. 
The judgment of the Court was delivered by 


Piagorr, J.—The essential facts out of which these two appeals 
arise are as follows :—-One Mahadeo, an occupancy tenant, executed 
on the 7th of July, 1914, three mortgage-deeds, one in favour of 
Sarup and Manrup and the other two in favour of Ram Jas and 
Ram Phul. The deeds in question purported to give the aforesaid 
mortgagees possession of plots of land forming part of Mahadeo’s 
occupancy holding. One plot was given in the first mentioned 
mortgage and six more plots were added in the other two. After 
executing these documents Mahadeo refused to get them registered 
and eventually the mortgagees were driven to institute a regular 
suit in order to obtain registration. When this suit was instituted 
Mahadeo declined to contest it and it was decreed against him on his 
own confession, so that registration was at last effected in the month 
of July, 1915, almost one year after-execution. We must take it 
however, on the findings of the courts below, that possession had at 
once been given to the mortgagees of the plots specified in their 


-mortgages. In the meantime, that is to say, on the 10th of August 


* ~, 
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1914, beore the suit by the mortgagees had been instituted and 
while the question of registration was still pending before the Dis- 
trict Registrar, Mahadeo executed another deed by which he pur- 
ported to lease 20 plots of land, including the six plots specified 
in the mortgagefin favour of Ram Jas and Ramphul, but not includ- 
ing plot No. 859 specified in the mortgage in favour of Sarup and 
Manruop, to the plaintiff Habib-ul-lah ata yearly rent. Habib-ul-lah 
failed to obtain possession and thereupon brought the present suit, 
impleading as defendants the four mortgagees, the tenant Mahadeo 
and one Debi Din with whose position we are not now concerned. 
It would seem that in the courts below it was not noticed that the 
plaintiff's claim did not include plot No. 859, and that the mortgages 
in favour of Ram Jas and Ramphul only affected six out of the 20 
plots specified in the plaint. The case was contested as if the area 
affected by the mortgages and by the lease were identical. The court 
of first instance held that the mortgages, being mortgages of an 
occupancy holding, were contrary to the express provisions of the 
Tenancy Act and conferred no title on the ‘mortgagees. The lease 
in favour of the plaintiff Habib-ul-lah on the other hand was a valid 
contract of lease for a period of five years, permissible under the 
provisions of the Act. The learned Munsif therefore held that the 
plaintiff had a good title to possession over the land in suit as against 
all the defendants, subject only to the framing of the decree in such 
a form as to safeguard the rights of the additional defendant Debi 
Din. With this qualification the court of first instance overruled all 
the objections taken by the mortgagees and decreed the plaintiff's 
claim. There was an additional claim for damages, based upon 
allegations of fact which the learned Munsif found not to be substan- 
tiated by the plaintiff's evidence and this part of the claim was 
therefore dismissed There were two appeals to the District Judge, 
one by the plaintiff against the order dismissing his claim for dam- 
ages and the other by the mortgagee-defendants against the decree 
awarding possession to the plaintiff. The learned District Judge, 
referring to the decision of a Bench of this Court in Bahoran Upa- 
dhya v. Uttam Gir (1), bas held that the plaintiff is not entitled to 
recover possession without refunding the mortgage-money and he 
‘has accordingly dismissed the plaintiff’s claim altogether. On this 
view of the case the appeal filed in the court below by the mort- 
gegees.was allowed and the cross-appeal of the plaintiff was dismissed. 
Hence there are two appeals now before us, hoth brought by the 
plaintiff, against the two decrees ‘passed by the lower appellate court. 
The learned Judge of this Court before whom the matter first came 
found it necessary to remit certain issues for determination by the 
court below and afterwards referred the appeal toa Bench of two 
Judges for consideration of the question of law involved. In our 
opinion the facts of this case are not covered by the ruling upon 
which the learned District Judge has relied. The plaintiff accepted 


(t) [1911] 8 A. Led. R., 981. 


CIVIL 
1917 


HABIB-UL- 
LAH 


kA 
MANRUP, 


Piggcit, J. 


Civ 


Frc 


1917 
HABIB-UL- 
LAH 
v. 
MANRUP. 


ae 


Piggott, J. 


142 HIGH COUET 1A. is J. R 


his lease after the execution of the three mortgages in qudstion, but 
before their registration, and it is certainly not proved by any 
evidence on the record that he had notice of the existence of these 
mortgages, much less that he was acting fraudulently or in collusion 
with the occupancy tenant in order to defeat the rights of the mort- 
gagees. Something has been made in argument of the fact that the 
plaintiff's father witnessed the execution of one of the mortgage- 
deeds, but after considering the evidence given by this man, Fagirey, 
in the trial court we are satisfied that itis not proved that Fagirey 
knew that the land comprised in the mortgage- -deed, which he 
witnessed, was also included in the lease afterwards taken by his son, 
Habib-ul-leh. Under these circumstances it seems to us that Habib- 
ul-lah is as much entitled to maintain the present suit, for recovery 
of possession, as lessee, under the terms of the contract in his favour, 
as he would have been to maintain a suit against a rival lessee, that 
is to say, against a person to whom Mahadeo had also granted a lease 
of a portion of the same land, in respect of which it could be contend- 
ed that it was not binding on Habib-ul-lah, either because it was 
subsequent in date or because it was, for some other reason, invalid 
in law. The equitable principle upon which the case of Bahoran 
Upadhya v. Uttam Gir(1), was decided does not seem to us to affect a - 
bona fide transferee from the occupancy tenant. If the mortgagees 
have any remedy it Is as against Mahadeo. 


The appeal before us challenges the decision of the court of first 
instance on the question of damages. This matter has not been 
adequately gone into on the facts by the lower appellate court, but 
we are content to say that no sufficient cause has been shown to us 
for dissenting from the finding on the strength of which this part of 
the plaintiff's claim was dismissed by the court of first instance. The 
arguments before us have proceeded on the assumption that the 
plaintiff has not hitherto succeeded in obtaining possession under his 
lease and that his allegations to the contrary in his plaint were not 
well founded. On this basis the claim for damages as brought must 
be dismissed, but otherwise we are of opinion that the decrees of the 
lower appellate court must be set aside and the decrees of the court 
of first instance restored, The respondents will pay the costs in this 
and in the lower appellate court. 


. B.E.M. me f Appeal allowed. 
(1) [1911] 8 A. L J. R., 981. 


+ 
7 > Cona e ed - Ga 


~ 


VOL. XVL] = HIGH COURT 143 


AHMAD KHAN ann oruers (Obdjectors ) 
versus 
o. GAURA (Applicant) * 
Limitation Aci (IX of 1908), sch. l, art. 181—Suit on morigage-——Prelimin- 
ary deoree—Sis months fixed for payment of mortgage-money—A pplication 


for decree absolute—Dismissai of application for defauli—Second appli- 
cation more than three years after accrual of right to apply. 


Under Act No. V of 1908 (Qode of Civil Procedure) a ‘ final decree’ 
in a mortgage sult ia a decree iu the snit itself and an application for a 
final deores cannot be deemed to be an application in execution: A second 
application cannot be regarded as a revival of a previous application which 
was disposed of. A preliminary’ deoree under Order 34, rule 4 of the 
Coda of Civil Procedure, was passed on August 27, 1908, and six months 
were allowed to the defendant to pay the morigage-money. No payment 
having been made the mortgagee applied for a decree absolute on August 
96,1911. It was dismissed for default on April 9, 1912. Od September 
10, 1912, a second application was made :—Held that the application was 
time-barred, inasmuch as the right to apply under article 181 of the first 
schedule tothe Limitation Act, accrued within three years after the expira- 
tion of the time allowed by the deoree for the payment of the mortgage- 
money. 

First APPEAL from an order of Babu Suprersaan DAYAL, 
Second Additional Subordinate Judge of Jaunpur. 

The respondent obtained a preliminary decree for sale on 27th 
August, 1908. She applied for a final decree on 26th August, 1911, 
but the application was dismissed for default of .both parties on 9th 
April, 1912. The respondent again applied for.a final decree on 
10th September, 1912. This application was resisted on the grounds 


‘that after the dismissal of the previons application the present appli- 


cation was not maintainable and that it was- barred by time. The 
first court held thatthe proper remedy of tha respondent was to 
apply for the revival of the previous application and that the subse- 
quent application was not maintainable. The lower appellate 
court reversed the decision of the first court and remanded the 
case for proceeding with the application. The judgment-debtors 
appealed to the High Court. 


Iqbal: Ahmad, for the appellants——-When the first application 
was dismissed for default the proper remedy of the decree-holder 
was either to appeal against the order of dismissal or to apply under 
Order 9, rule 9, Civil Procedure Code for an order setting aside the 
2 gt) ORAL BO. No 79 of 1917. 


- 


Ory, 


— aaraa 


1917 


emai toils 


December, 3. 


RIOBARDS, 
C.J. 
BANEBII, J. 


Richards, 
C. J. 


144 HIGH OOURT [A L. J. ‘B. 


dismissal. The present application is neither in form nor in sub- 
stance an application under Order 9, rule 9 and was presented long 
after the period prescribed for such an application by Article 163 
of the Limitation Act had expired. The present gpplication, there- 
fore, cannot be treated as an application for the revival of the former 
application. 

Even assuming that the application is maintainable it is barred 
by time. The present Code of Civil Procedure makes it clear that 
an application for a final decree is not an application in éxecution of 
a decree but an application in the suit itself. Therefore Article 182 
of the Limitation Act is not applicable to the case, and the previous 
application made by the respondent cannot give afresh start to the 
period of limitation, The present application is governed by Article 
181. As it was made more than three years after the expiry of the 
time for payment fixed by the preliminary decree it is barred by 
time. 

S. M. Sulaiman, for the respondent.—No appeal lies from the 
order of remand passed by the lower appellate court in this case. 
Every order of remand sending a case back for trial on the merits 
is not necessarily appealable. 

Wahid un-nissa v. Kundan Lal, [1918] 11 A. L. J. R., 615. 


In the present case the order of remand having been made in an 


-appeal from an order and not from a decree no further appeal lies to 


the High Court. 
[BANEBJI, J., referred to Order 43, rule 1 (u), Civil Procedure 


‘Code. | 


The present application is maintainable. The order of dismissal 
of the previous application was by reason of the non-appearance of 
both parties; it was an order under rule 3 and not rule 8 of Order 9, 
Civil Procedure Code. In sucha oase a fresh application is main- 
tainable. 


[ Banensi, J :—Y es, but subject to the law of limitation. ] 
The question of limitation has not yet been decided by the courts 


‘below ; it will be one of the questions for determination by the 


lower court when the case goes back in accordance with the order 
of remand. | 

The period of three years should be calculated from the date of 
the dismissal of the previous application, and not from the date of 
the expiry of the time fixed for payment. 

Iqbal Ahmad, was not heard in reply. 

The judgment of the Court was delivered by 


Rionanps, C. J —This appeal arises out of an application for a 
final decree in a mortgage suit. The preliminary decree was ‘passed 
on the 27th of August, 1908, and six months were allowed to the 
defendant to pay the mortgage money. It is stated in the petition 
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filed by the decree-holder that no payment was made. He made 
an application on the 26th of August, 1911, for a final decree under 
Order 34, rule 5. That application was dismissed for default on the 
9th of April, 1912. On the 10th of September, 1912, the present 
application waf made for a final decree. It was opposed on two 
grounds, first that the order dismissing the previous application was 
a bar to the present application and secondly tbat the spplication was 
time barred. The court of first instance allowed the first objection 
anc did not decide the second. It dismissed the application now 
made. Upon appeal the lower appellate court disagreed with the 
court of first instance and remanded the case for proceeding with the 
application. 


So far as the first point is concerned the defendant’s objection 
was without force, because the first application having been dismiss- 
ed for default of appearance of both parties a fresh application could 
be made, but this second application ought to have been made 
within the period prescribed by the Jaw of limitation. It is clear 
that the application was beyond time. The period of limitation 
which governs a case of this kind is three years, under article 181, 
of the first schedule to the Limitation Act, from the date on which 
the right to apply accrued, that is from the expiration of the time 
allowed by the decree for payment, of the mortgage money. In the 
present case the six months expired on the 27th of February, 1909, 
and as the present application was made on the 10th of September, 
1912, it was clearly beyond time. The court below seems to have 
overlooked the fact that in the present Code of Civil Procedure a 
“ final decree ” in a mortgage suit is a decreein the suit itself and 
an application for a final decree cannot be deemed to be an appli- 
cation in execution. The second application cannot be regarded as 
a revival of an application which was disposed of. In this view 
the present application was clearly beyond time and ought to have 
been dismissed. 


We accordingly allow the appeal, set aside the order of the 
court below and restore the order of the court of first instance with 
costs in all courts. : 


B. Ke M. 


Appeal allowed. 
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OrviL ANGAD SINGH ann orners (Defendants) ° 
1917 (versus aSa 
ZORAWAR SINGH awp orners (Platntif's)" 


naaa 


December, 7. Agra Tenancy Act, (II of 1901), section 164—Suit for profits—Co-sharer'in «+ * 
possession of sir and khudkasht in excess—Basis of calculation of profita. 


RICHARDS, 
0 J. Where some of the oo-sharers in a mahal are found to bein possession 
BANERI, J. of considerable areas as sir and -hudkasht, in calculating the profits the 


following matters should be taken into consideration :—(1) Where different 
co-sharers are entitled to different portions of the mahai as their sir and 
khudkashi each co-sharer would be entitled to the profits of his own sir 
and khudkashi and he would not be obliged to account for those profits to 
other co-sharers ; (2) if, on the other hand, any co-sharer had in his hands 
and in his own cultivation an excess of land, over and above his proper 
share of sir and khudkasht he should account for the excess. In this case 
the quality of the land in excess will have to be taken into consideration ; 
(8) if some of the oo-sharers neglect to cultivate their sir and kkudkasht 
they cannot call apon the others to account for the profits of the sir and 
khudkasht of those co-sharers unless suvh sir and kKhudkasht werein excess 
of their own. 

APPEAL under section 10 of the Letters Patent, from a judgment 
of Mr. Justice RAFIQ, confirming a decree of H.E. Holme Esq., 
District Judge of Aligarh, who confirmed a decree of Pandit Goka- 
ran Nath Ugra, Assistant Collector, First class. 


M. L. Agarwala and Peary Lal Banerji, for the appellants. 
Te} Bahadur Sapru, for the respondents. 
The judgment of the Court was delivered by 


Richards, Rionarps, C. J.—This appeal arises out of a suit brought in the 
Revenue Court for profits. One of the plaintiffs happened to be 
the Jambardar but we think that this fact ought to be left out of 
consideration for the purposes of the case. The plaintiff is not 
suing as lambardar. He is suing as one of the co-sharers. The 
learned Assistant Collector at the commencement of his judgment 
says —“ The peculiarity of this case is that one of the plaintiffs is 
the lambardar; and the defendants being only pattidars have so 
much land as er and khudkasht that the lambardar instead of dis- 
tributing profits has been reduced to the position of a sharer claim- 
ing profits. ” The defence to the suit was that the defendants were 

- not in the habit of making any collections, and that any profits that 
they had in their hands were the profits from their own «ir and 
g ° L. P. A. No. 88 of 1916, 
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khudkasht, and that they bad not more sir and khudkasht than re- ~ Cyu 


presented their share in the village. Another defendant pleaded 
much the same thing but also alleged that the plaintiffs, particularly 
the lambardar plaintiff had purposely allowed land to go out of 
cultivation. Te court of first instance gave a decree in the plain- 

tiffs fa¥our for the following sums for 1317 fasli Rs 63-7-10 

1318 „n 4, 109-7-11 

1319 ,,' „ -129-3-8. 
The lower appellate court dismissed the appeal of the defendants. 
In the course of his judgment the learned District Judge says, 
‘ The first point for determination is on what basis the liability if 
any, of the defendants appellants should be calculated. I decide 
that the calculation ought to be made on the basis of actual 
collections made, including of course nominal rental of sr and 
khudkasht.” The defendants have appealed and it is urged on 
their behalf that in a general way the real issue between the 
parties has not been decided. It would rather seem as if the 
expression ‘ basis of actual collections” was not very appropriate, 
because the defendants have all along alleged that they make 
no cdilections at all and there is nothing in the finding of either the 
court of first instance-or the lower appellate court to show that 
they did. So far as we can gather from the findings arrived at in 
the court below, the defendants have been in possession of a consi- 
derable amount of land and such profits as they have in their hands 
are the profits derived from Jand which they have been cultivating 
themselves or by sub-tenants. We think that if the different co- 
sharers are entitled to different portions of the mahal as their sir 
and ‘khudkasht, each co-sharer would be entitled to the profits of 
his own str and k'udkasht and he would not be obliged to account 
for those profits to the other oo-sharers. It would seem to be 
only common justice that if one co-sharer was industrious and 
made n considerable profit out of his sir and khudkasht, he should 
not be obliged to share that profit with another co-sharer, who 
neglected. or was less fortunate with his sr and khudkasht. On the 
other hand if any co-sbarer bad in his hands and in his own culti- 
vation an excess of land, over and above his proper share of sir and 
khudkasht, he should certainly account for the excess. The share of 
each co-sharer in sir and khudkasht need not necessarily be identical 
in area, because a larger share of inferior land might be given to 
one co-sharer where the others had land of superior quality. We 
must also point out that if the plaintiffs were entitled to certain land 
as their sir and Ahudkasht and for any reason they neglected to culti- 
vate it, they would not be entitled to call upon the defendant to 
account for the profits of his sir and khudkasht unless the latter was 
in éxcess of what the plaintiffs were to cultivate. After these 
eneral remarks we think it advisable to refer certain issues to the 

court below before deciding the appeal: 
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(l) Was the land divided between the co-sharers as’ sir and 
khudkasht ? 

(2) Was the sir and khudsasht of each co-sharer in proportion 
to his share in the village ? P 

(3) Were the defendants in possession by themselves or ¢hrough 
sub-tenants of sir and khudkasht in excess of their share, and if so to 
what extent? In considering this issue the court will have regard 
to the quality of the land. : 

(4) Having regard to the findings on the above issues, have the 
defendants realised any thing, and, if so, how much in excess of 
what they were entitled to ? 

The parties may adduce further evidence relevant to the above 
issuee. On return of the findings the usual ten days will be allowed 
for filing objections. 

On return of the findings the following jadgment was delivered by 


RioHABDs, C. J.—Having regard to the findings we think this 
appeal must fail. We accordingly dismiss it with costs. 


Appeal dismissed 


SATOLA AND OTHERS 
VEPEUE 
EMPEROR.* 


Cate Trespass Act (lof 1871), section 22—Prosecution of Municipal Servants 
for impounding cutlle—Act unjustifiable—-Caitile not found to have done 
damage to Municipal trees—United Provinces Municipalities Act (11 of 
1916) section 826 (1). 7 

Section 326 (1) of the Munioipalities Act relates only to suits of a 
civil nature in a Civil Oourt and has nothing to do with proseoutions 
under the Oattle Trespass Act, 


Where a Magistrate found that cattle had done no damage to Muni- 
cipal trees and that consequently the seizare of the cattle by the accused 
who were municipal servants was without justification, held that the 
accused were rightly convicted ander section 22 of the Cattle Trespass’ 
Act. 


ORMINAL REFERENOE made by R. L. H. Orarke Esq, District 
Magistrate of Jhansi. 
° Cr. Ref. No. 1019 of 1917. 
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The applicants were not represented. 
R. Maleomson, (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 

s 


TupBALIR J —This case has been referred to this Court by the 
District Magistrate of Jhansi. The facts are simple on the evidence 
and as found by the Magistrate. The accused persons are certain 
Municipal servants who illegally and without justification seized 
and impounded cattle belonging to the complainant. A complaint 
was made before a Joint Magistrate under section 22 of the Cattle 
Trespass Act, and it was transferred by him to the court of the 
third class Magistrate for decision. The Magistrate found the 
accused guilty and directed them to pay Rs. 10 as compensation to 
the complainant under section 22 of the Act. The District Magis- 
trate admits in his order of reference that the case is trivial, but is 
of opinion that the lower court’s order was illegal and irregular, 
because the accused persons were servants of the Municipality and 
quite within their rights in impounding cattle damaging Municipal 
trees, and that the court ought to have acted under section 326 (1) of 
the Municipalities Act. The District Magistrate at the end of his 


reference expresses what to me is an astounding opinion. He says 


“the lower court may or may not believe the evidence but I 
think itis exercising a very unwise discretion in fining them.” 
In the first place section 326 (1) of the Municipalities Act has no- 
thing todo with the proceedings ina Criminal Court. It relates 
only to suits of a civil nature ina Civil Court. The wording of 
the section is plain and it has nothing to do with prosecutions under 
the Cattle Trespass Act. In the next place it is very material 
indeed whether the evidence for the prosecution in the case was 
worthy of belief or not. The Magistrate has given his reasons 
and they are fairly cogent for holding that the seizure of the 
cattle was without justification and that no damage whatever had 
been done to the Municipal trees. No Municipal servant is 
authorised in these circumstances to seize and impound cattle. 
It is only where the latter are damaging or have damaged the 
Municipal trees, that these servants; would be at all justified in 
impounding them. I must say I am surprised that the learned 
Sessions Judge should have sent up a reference of this nature with- 
out any remarks and without any expression of opinion. There is 
absolutely no force whatsoever in it and the time of this Court and 


other persons has been unnecessarily wasted in a very trivial matter. 


Let the record be returned. 
Record returned. 
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T idama op 


1917 VErSU3 
BHAGIRATHI KUAR (Judgment-debtor)* 


duly, 25. Code of Civil Procedure (Act V of 1908), Order 21, rule 95, sections 115, 146 


Civ BUDDHU MISIR anv orusns (Deoree-holdeng) 





Se —Revisional jurisdiction of High Court-—-Another remedy apen to*applicart 
BaneEnst, J. —Delivery of possession to transferee from auction-purchaser-——Whether 
TuDBALL, J. transferee may apply for delivery of possession. 


No appeal lies from an order delivering possession under Order 21, rule 
95 of the Code of Civil Procedure, and a cvurt entertaining an appeal there- 
from acts without jurisdiction. 

Having regard to section 146 of the Code of Civil Procedure a trans- 
feree from an auction-purchaser is entitled to delivery of possession under 
Order 21, rule 95 of the Code. ; 

Ordinarily the High Court does uot interfere where another remedy is 
open toa party, but each case must be judged on its peculiar facts. Where, 
therefore, in a case there were no complicated questions of faotr law and 
the applicants were clearly entitled to possession by virtue of their pur- 
chase from the auction-purchaser, the High Court interfered in revision 
with the°order dismissing the application for delivery of possession. 


Civin Reviston against an order of G. C. Bapnwar Esq., 
District Judge, Ghazipur, reversing an order of M. Nadir Husain, 
Munsiff of Ghazipur., 


Buddhu Misir and others held a decree against Musammat Bhagi- 
rathi. In execution of that decree certain immovable property of 
Musammat Bhagirathi was sold and purchased by one Sukh Narain 
Lal, a third party.. The auction-purchaser, the said Sukh. Narain, 
subsequently sold the property by a private deed to Budidhu Misir 
and others, the decree-holders. The decree-holders then applied 
under Order 21, rule 95 of the Code of Civil Procedure, to be put 
in possession of the property. The auction-purchaser vendor, Sukh 
Narain Lal, admitted the sale-deed in favour of the decree-holder 
and supported the lstter’s application. The judgment-debtor object- 
ed on the ground that Order 21, rule 95 applied only to an auction- 
purchaser anda subsequent vendee by private treaty from the 
auction-purchaser could not apply under that Rule. The court of 
first instance overruled the objection and directed possession to be 
delivered to the decree-holders. On appeal by the judgment-debtor, 
the District Judge reversed the order of the Munsiff, holding that 
the auction-purchaser alone could apply to be put in possession under 
Order 21, rule 95, remarking; “ the Jaw even prohibits purchase at 
an auction sale in the name of another. Ifthe vendee of Sukh 
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Narain were given the aid of the court, the provision of the law 
just referred to would be defeated.” He also held that section 146 
of the Code had no application to the case. He was of opinion that 
section 146 “ was enacted merely because a representative had no 
remedy under section 108 of the old Civil Procedure Code.” He 
further observed, “ there being a special provision in Order 21, 
rule 95 about possession being delivered only to the auction-pur- 
chaser, section 146 does not apply to this case.” The decree-holders 
filed a second appeal as well as applied in revision against the order 
of the District Judge. 


Tej Bahadur Sapru (with Kamla Kant Varma), for the appli- 
cants. 


The District Judge has entirely misunderstood section 146 and 
Order 21, rule 95 of the Code. The decree-holders, having purchased 
the property from the auction-purchaser, are as his representatives, 
clearly entitled to apply under Order 21, rule 95, read with sec- 
tion 146. 


[ BANERJI, J.—Suppose the auction-purchaser dies immediately 


after thaauction-sale, cannot his son apply under Order 21, rule 
95 ?] 


To be consistent, one will have to hold that he cannot. Or, 


suppose the auction-purchaser becomes an insolvent, cannot the 
Receiver in Insolvency apply ? 


Whatever may have been the immediate cause of the enactment 
of section 146, its language is perfectly general. 


[ BANERJI, J—Did an appeal lie to the District Judge in this 
case? He referred to 


Bhagwati v. Banwari Lal, [1909] I. L. R., 31 All., 82, ¥. 3.] 


If no appeal lay to the District Judge, his order against me, 
made on the judgment-debtor’s appeal, is without jurisdiction, and I 
am entitled to come up to this Court in revision. 


If the District Jadge’s order is ultra vires, then I submit that the 
view of the law taken by him is inoorrect and my appeal should be 
allowed on that ground. 


Abdul Raoof, for the respondent.—-The second appeal does not 
lie, because there is no appeal from an order under Order 21, rule 
95, which corresponds to section 318 of the old Code. 


As for the revision, the appellants have a remedy by suit, and it 
has been repeatedly held that where another remedy is available, 
this Court will not interfere in revision. I, therefore, submit that 
the revision application should not be entertained. 


Tej Bahadur Sapru, was not called upon to reply, but referred to 
Ram Narain v. Muhammad Shah, [1914] 12 A. L, J. R., 899. 
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The judgment of the Court was delivered by i 

BANERJI, J.—The facts out of which this application for revision 
arises are these.—-In execution of a decree held by Buddhu Misir 
and others, the present applicants, the property of the judgment- 
debtor was sold by auction and was purchased by one Sukh Narain. 
The auction-purchaser sold the property purchased by him to the 
decree-holders. The decree-holders purchasers applied for delivery 
of possession under Order 21, rule 95 of the Code of Civil Procedure. 
The court of first instance granted their application. An appeal 
was preferred to the District Judge and he held that the applicants 
for possession, who were purchasers from the auction-purchaser, were 
not entitled to make an application under Order 21, rule 95 and 
accordingly set aside the order of the court of firet instance. From 
this order of the learned District Judge the present application for 
revision has been preferred and it is contended that the learned 
Judge had no jurisdiction to entertain an appeal from the order of 
the court of first instance. The contention is fully supported by the 
ruling of the Full Bench in the case of Bhagwati v. Banwari Lal (1). 
That was no doubt a case under section 318 of the Code of Civil 
Procedure of 1882 ; but the place of that section has beenetaken by 
Order 21, rule 95 of the present Code. It is clear, therefore, that 
the court below acted without jurisdiction in entertaining an appeal 
from the order of the court of first instance. Moreover, in our 
opinion, in view of the language of section 146 of the Code of Civil 
Procedure, the applicants were entitled to maintain their application 
though they were transferees from the auction-purchaser and were 
not themselves the auction-purchasers. On behalf of the opposite 
party we are asked not to interfere as it is the practice of this Court 
not to exercise its powers of revision in cases in which another 
remedy is open to the applicant, that remedy being a suit for posses- 
sion. No doubt ordinarily this Court would not interfere in revision 
in a case where a remedy is open toa party. But, as observed in 
Ram Narain v. Muhammad Shah(?), each case must be judged upon 
its peculiar circumstances. In the present case there were no 
complicated questions of fact or law, and the applicants were clearly 
entitled to obtain possession by virtus of their purchase from the 
auction-purchaser. We allow the application, set aside the order of 
the court below and restore that of the court of first instance with 
costs in all courts. 


K. V. Application allowed. 
(1) [190$] T. L. R., 31 AN., 83. (2) [1914] 12 A. L. J. R., 899, 
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CHHOTE LAL CRIMINAL 
i versus =< 
EMPEROR ® i 1917 
_ Penal Code (Act XLV of 1860), section 456—Lurking house-irespase by November, 8, 
night—Inleni—Fucta from which intent may be inferred—Burden of proof. —— 


* Per Piagortr. J.—When the evidence shows that a man has been found P19G0TT, J. 
lurking at night inside the honge of another persou, a perfect stranger to WALSH, J. 
him, or a person in whose house he has no apparent business, the proseca- 

tion will be entitled tò ask the court to infer from these facts that there 

was a guilty intention on the part of the accused sufficient to bring his 

action within the purview of section 441 of the Judian Penal Code. 


Balmakund Ram v. Ghansham Ram, [1895] T. L R, 22 Cal, 391; and 
Premanundo Shaha v. Brindabun Chung, [1895] I. L. R., 22 Cal, 994, 
referred to. 


‘In dealing with cases of this sort (lurking house-trespass), Magis- 
trates should not overlook the existence of section 509 of the Indian 
Penal Code when they «re considering the allegation on the part of the 
prosecution that the entry by the accused into the premises in question 
maest presumably have been with intent to commit some offence. When, 
however, the accused pleads and establishes, either by direct evidence, or 
by way of reaconable inference from proved facts, that he had some 
specific intention in entering the house, and that the intention in question 
was nelther to commit an offence nor to intimidate, insult, or annoy any 
person in possession of the hcuse, then the provisions of section 106 of the 
Indian Evidence Act should be referred to. 


Where; again an accused person has forcibly or clandestinely entered a 
house which he knew to have been definitely closed and barred against him 
by the owner thereof, In that case the court may find that the intention to 
insult or annoy, under such circumstances, was so olearly inherent in the 
nots of the accused as to form an essential part of the purpose with which 
entry into the house was effected. 


Emperor v. Lakshman Raghunath, [1901] I. L. R., 26 Bom., 558, re- 
ferred to. 


Per WALSH, J.—If there is an invitation (to enter a house) combined 
with an intention (on the part of the accused) to preserve strict secrecy, 
then it is difficult to say that there is any intention to annoy a third per- 
gon, but if that third person has expressly prohibited the accused then his 
act becomes a direct defiance to an express order and an intention to annoy 
the author of the order may be inferred from it. 


A person was found inside the house of another at night and he pleaded 
in defence, first that he had entered the house at the request of one of the 
inmates and, secondly, that he had no intention of insulting or annoying 
the complainant. It was found that he had taken the precaution of keep- 
ing his presence in the house entirely secret from the owner thereof, and 
it was not found that he waa forbidden to enter the house by the owner :— 
Held that the conviction of the accused without enquiry into the trath or 
otherwise of the defence set up was bad in law. 


Emperor v. Mulla, [1916] I. L. R., 37 All, 395, followed. 
Emperor v. Gaya Bhar, [1916] I. L. R., 38 All., 5617, explained, 
Or. Ref. No. 752 of 1917. 
IYI 20 R 
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CRIMINAL CRIMINAL REFERENOE made by E. F. Oppensem, Bsq., District 
E Magistrate of Banda. 
—— The parties were not represented. 
oe a The judgment of the Court was delivered by, 
EN PFROR Piagort, J.—This is a reference by the District Mtgistrate of 
aan Banda in a case in which one Chhote Lal was tried summarily by a 


Piggott, J. first class Magistrate of that district. The offence alleged was that 
of lurking house-trespass by night, and it.is clear from the, record, 

_ that the prosecution led evidence to prove, not metely that the 
house of the complainant was entered by Chhote Lal under ciroum- 
stances covered by the definition in section 443 of the Indian Penal 
Code, but also that the lurking house-trespass in question was 
committed with intent to commit theft. The accused in his defence 
admitted having been caught at night inside the house of the com- 
plainant Badri under the circumstances deposed to by the prosecution 
witnesses. He suggested that those witnesses were not- speaking 
the truth with regard to his having stolen or attempted to steal any 

of Badri’s property. He pleaded that his intention in effecting a 
secret entry into Badri’s house had been to carry on an intrigue 
with the widowed mother of the said Badri. He pleaded} further, 
that he had entered the house at the express invitation. of this 

- woman. The trying Magistrate refused to enquire fully into the 
facts. He has left it uncertain whether there was any truth in the 
defence above set out. He says that, even on the accused’s own 
statement of the facts, an offence, namely, the offence of lurking 
house-trespass by night, punishable under section 456 of the Indian 
Penal Code was established. He convicted and sentenced Chhote 
Lal accordingly. The District Magistrate, in referring the case, 
.. has relied upon the reported decision of a Judge of this Court in 
the case of Emperor v. Gaya Bhar (1). Tt has been suggested that 
-:: this decision is inconsistent with that of another Judge of this Court 
in the case of Emperor v. Mulla (2). In our opinion the two 
decisions are not inconsistent and we agree substantially with both 
of them. When the evidence shows that a man has been found 
. lurking at night inside the house of another person, a perfect 
_ Stranger to him, or a person in whose house he has no apparent 
business, the prosecution will be entitled to ask the court to infer 
From these facts that there was a guilty intention on the part of 
the accused sufficient to bring his action within the purview of 

- “section 441 of the Indian Penal Code, This was clearly laid down 
in the case of Balmakund Ram v. Ghansham Ram (8), and also in the 

-- case of Premanundo Shaha v, Brindaban Chung (4), at page 994 of 
the-same volume. And in dealing with cases of this sort we may 
remark that Magistrates should not overlook the ‘existence of sec- 
tion 509 of the Indian Penal Code when they are considering the 


(1) [1916] T. L. R.. 88 All, 517. (8) [1916] I. L. R., 87 All, 395. 
(8) [1894] T. L. R., 22 Cal, B91. (4) [1895] T. L. R., 22 Cal., p. 994, 
E E 
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allegation ‘on the part. of the prosecution that the entry by the 
accused into the premises in question must, presumably, have been 
with intent to commit some offence. Difficulties are only likely to 
arise when the acoused himself pleads in his defence and establishes, 
either by direct evidence, or by way of reasonable inference from 
proved facts, that he had some specific intention in entering the 
house, and that the intention in question was neither to commit an 
offence nor to intimidate, insult or annoy. any person in possession 


of theshouse, _ The provisions of section 106 of the Indian Evidence 


Act (Act I of 1872) may also be referred to in this connection. In 
the case now before us the acoused alleged two things: firstly, that 
he had entered the house at the -request of one of its inmates and, 
secondly, that he. bad no intention of insulting or‘annoying tha 
complainant’ Badri Presumably it might be suggested im his 


défence that this latter plea was sufficiently established by the 


precautions ‘taken by him to conceal ‘from Badri the -fact of ‘his 
presence in the house. At any rate it was ‘clearly no part of the 
cago for the prosecation that Badri knew of tbe” existence of any 
intrigue between the accused Chhote Lal and his mother, or had 
ever fogbidden Chhote Lal’s access to his house on the ground of his 
knowing or suspecting ‘the existence of such intrigue. We make 
these remarks because we think it possible that the decision of the 
learned Judge of this Court in the case of Emperor v. Gaya Bhar (}), 
may possibly be interpreted too widely and may be held to apply to 
‘cases in which an accused person has forcibly or clandestinely entered 
a house which he knew to have been definitely closed and barred 
against him by the owner thereof. In such cases it might not'be a 
sufficient answer to a charge of criminal trespass -for the accused to 
say that-hé personally hoped that the owner would remain in 
‘ignorance of the fact of his entry. The court may find on the facts 
that the intention to insult or annoy, under such circumstances, 
was so clearly inherent in the acts of the accused as to form an 
essential part of the purpose with which entry into the house 
was effected. On this point the rémarks of the learned Judges 
-of the Bombay High Court in the case of Emperor v. Lakshman 
Ragitunath (#), are certainly pertinent. In our opinion there 
should have been a further enquiry into this case before the 
accused was either convicted or acquitted He was anxious himself 
‘tö summon the complainant’s mother as his witness, and~ the trying 
Magistrate has given no valid reasons for refusing that request: It 
may be that this woman’s evidence would have entirely satisfied the 
Magistrate as to the facts of the case, and the Magistrate may come 
to the conclusion that the allegations made by the accused in his 
‘defence are wholly false and that he has aggravated his position by 
putting forward these allegations and dragging a respectable woman 
into court onthe strength of them. On the other hand, if the 
Magistrate finds the facts. to be as alleged by -the accused,: the vase 
(1) [1916] I. L. R., 88 All, 517. |2 (2) [1902] LL. R., 26 Bom., 558 
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should be decided on the principles of Jaw laid down in . the rulings 
to which we have referred, including the decision of this Court in 
the case of Emperor v Gaya Bhar (2), from which, if the principles 
laid down are properly limited and understood, wę see no reason to 
dissent. We set aside the conviction and sentence in thig case, but 
we do not acquit the accused Chhote Lal of the offence charged. 
= the contrary we direct the Magistrate to proceed with the trial, 
to enquire into the truth or otherwise of the defence set up and to 
pass such orders in the case as appear to him correct. and uppen: 
priate. - <- >- - 


Wass, J.—I agree, What I propose to say on the question of 
law referred to us, covers this case and also Criminal Reference 
No. 837 of 1917 before us for orders. I think itis a question of 
fact in each case. As Lorn Justiog Bown once said “the state 
of a man’s intention -is as much a question of fact as the state 
of his digestion” and the real question of law is whether, when 
there has been a conviction, there is any evidence of intention 
justifying the conviction. There is no conflict between the 
reported cases and I venture to sum up the result of them i in 
this way. They come to this, that if there is an invitation, or 
complicity by the woman, combined with an intention to preserve 
strict secrecy, then it is difficult to say that there is any intention 
to annoy a third person, but if that third person has expressly pro- 
hibited the accused, then his act becomes a direct defiance of an 
express order, and it is impossible to say that you cannot infer 
from it an intention to annoy the author of the order. I think this 
is what has alréady been established by the decided cases. I agree 
with the decision of Mr. Justice Knox in Emperor v. Mulla (1), 
that a man found inside the complainant’s house who makes no 
statement of his reasons for being there or gives an explanation which 
is demonstrably false, is clearly liable to be convicted, on the ground 
that the burden of proof lies upon him and he has not discharged it. 
I do not understand that Mx. Justice Sunnar Lau differed from 
that decision. On. the contrary he seems to have agreed with it. 
Mr. Jusriog Sunpar Lat held, in Emperor v. Gaya Bhar (3), that 
mere knowledge, on the part of the accused, that he is likely to cause 
annoyance is not sufficient, and in coming to that conclusion he 
merely followed the case of Queen Empress v. Rayapadayachi (8), 
where it was held that although a man may know that his act is likely 
to cause annoyance it does not necessarily follow that he does the 
act with intent to annoy. And, so far, I think Mr. Justiog SUNDAR 
Lat and the Madras High Court were really giving effect to the 
absence from this section (section 441) of the words found in a 
cognate section, namely, section 297, where the knowledge that the 
ie of a person are likely to be wounded, is one of the 


0 [1915] I. L. Ru, 87 A1., 895. (2) [1916] LL. B., 38 All, 617, 
go teu. OF [1896] I. L. R.,'19.Mad., 240.. l 
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ingredients of the offence. This view is borne out by the décision 
in-Emperor v. Lakshman Raghunath('), to which my brother Piceorr 
has already referred. In that case there was a distinét prohibition. 
The accused only wanted to get at their judgment-debtor and tres- 
passed upon the complainant's house in order to do it. Some people 
might be annoyed by that, while some people might not mind it, 
and an enemy of the judgment-debtor certainly would not. But in 
the particular case the complainant forbade them to do it and it was 
held, and I agree with the decision, that, in the face of -his order 
directly forbidding them, an offence was committed within this 
section. There is a passage in that judgment which I adopt ‘‘ When 
it is uncertain whether a particular result will follow (as in the 
Madras case in which the accused hoped to keep his conduct secret), 
there may be no intent to cause that result even though it may be 
known that the result is likely. But it seems impossible to contend, 
when an act is done witha knowledge amounting to practical cer- 
tainty that a result will follow, that itis not intended to cause that 
result.” Regard must, obviously, be had to all the circumstances 
of the case. It may sometimes happen, I suppose, in this_ country 
as in thers, that a man who is making love'to another man’s 
wife is doing it not merely with the tacit approval of the husband 
‘but as the result of a conspiracy, if I may use the word, between 
the husband and the wife to enable the wife to get away from the 
husband, and find a protector. Such cases are not unknown. In 
such a case the man might not know that his visits were approved 
by the husband and might think that he was successfully carrying 
ona secret intrigue, the trath being that the husband was assisting 
the wife all the time, I take it that no court ought to find, if those 
facts were established and although the man complained against 
himself might have thought that his conduct was likely to annoy, 
that he had any intention of annoying the husband. I agree with 


the view taken by the learned Sessions Judge of, Cawnpore in the case 


which is before us reference No. 837 of 1917, Lala v. Emperor E 


* Pracorr & Warsa, JJ.—This is a case in which a conviction 


of lurking house-trespass by night (section 456 of the Indian Penal 
Code) has been recorded by the trying Magistrate and has been con- 
firmed by the Sessions Judge on appeal. The case has come before 
us in revision, subsfantislly upon the pleading that on the view of 
the facts taken by the learned Sessions Judge the latter ought to have 
held that no offence had been proved. One difficulty we must neces- 
sarily feel in dealing with the case on these lines is that the learned 
Sessions Judge has not definitely found the facts to be in accordance 
with the argument addressed to us in support of this application. 
The facts in question were not alleged by the accused himself, but 
certain circumstances suggesting the possibility of their existence 
were deposed to by some of the witnesses called for the defence. 


(1) -[1902] L L. R., 26 Bom., 558. 
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that if the acoused knew that he-bad been expressly prohibited from 
entering the house by the uncle it is legitimate to infer that he in- 
tended to annoy by persisting. Another example is that of a son in 
disgrace who persists in entering his father’s -house after a direct 
prohibition. I think this feature of- the case in Reference No. 837 
of 1917 just’marks the dividing line between the two cases. I 
netirely agree with the order proposed in the case before us. The 
facts must be ascertained before the final decision can be arrived at. 


Conviction quashed. j 
- of eee 


- > FAZAL AHMAD anp anotuen (Defendants) 


versus 
RAHIM BIBI anp orarrs (Plaintiffs) * _ 


a ~ Mohammedan’ Law—Marz-ul-maut, doctrine if— Applicability. 


Where a transaction purports to be a sale, the doctrine of MMar8-ul-maut 

does not apply to it; while if itis a waqf created when the wagif was 

suffering from death- illness-it ig valid to the extent of a third; and that 
if it is a gift, it cannot take effect at all. 


+ First APPEAL froma decree of Basu Gaurt SHANKAR, Subor- 
dinate Judge of Pilibhit. ee 
_ Claim for recovery of possession on certain share. 
- The court of first instance, decreed the claim in-part. 
° F.A. No. 21 of 1916. 


The, learned Sessions Judge has in effect said that, even supposing 
the, facts. to be as now suggested on behalf of the accused, the convic- 
tion must be upheld- In substance the case before us is really 
governed by the decision of this Court in the case of Emperor v. 


“Mulla, [1915] I..L R, 37’All., 395, and might well have been ` 


affirmed on those gronnds. Apart from this, we have just been 
considering in connection with Criminal Reference No. 752 of 1917 
the question of law which has been discussed in connection with the 
present application, and we need only say that we think the con- 
viotion in the present case could be justified along the line of 
argument followed by the learned Sessions Judge. ` In saying 
this we are by no means admitting the facts to be as suggested on 
behalf of the accused. It would be unfair to do so in the face of 
the express denial of those facts by Musammat Bhagia (the young 
woman principally concerned) in the evidence given by her before 
the Court Wae dismiss the application and confirm the conviction 
and sentence passed by the Magistrate. The accused must surrender 
to his bail to undergo the unexpired permon of sentence. 


IN 
_ we 


we 


am 
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, Defendants i appealed. 


|B. ES Q’ Conor, Sir Sundar Lal and S. M. Sulaiman, for the 
‘appellants. ` 


Tej Bahadur Sapru, Preo Nath Banerji and Igbal Ahmad, for 
the resportdents. 


The judgment of the Court was delivered by 


RIOHARDS, C. J.—This and the connected appeals arise out of 
* two suits which related to certain property, movable and immov- 
able, which belonged to one Manzur Ahmad, who died on the 2nd 
of September, 1912. Manzur Ahmad, although he bad been mar- 
ried (four times, it is stated) never had any children. His heirs 
were first Fazal Ahmad (his paternal-uncle), secondly his mother 
,Musammat Rahim Bibi, and thirdly his two widows Musammat 
Qamar-un-nissa and: Musammat Jilani Begam. Under the Mo- 
hammedan Law of inheritance Fazal Ahmad would haye been entitled 
-to 10 Sthams out- of 24, Rahim Bibi to 8 Sithams and the two 
widows to 6 Sthams between them. Fazal Ahmad was not only uncle 
to the deceased but he was also the father of Musammat Jilani Begam, 
his yoangest wife. Before his death Manzur Ahmad was possessed 
of a considerable amount of property. He had deposited in the 
‘honse of Lala Khub Chand (banker) the sum of Rs. 16,876. He 
“had also in cash in his house the sum of Rs. 8,500 and 4,000 
sovereigns, (equal to Rs. 60,000) which was buried in a house 
which was occupied by Jilani Begam. He had also Rs. 58,000 on 
‘fixed deposit with the Allahabad Bank. Besides this cash the 
deceased was possessed of some house property and a considerable 
amount of zamindari property inclading two villages called Mauza 
" Bithaura Kalan and Mauza Amkhera. These two villages were 
‘ worth about two lakhs of rupees. The property of the deceased 
- was worth probably between 5 and 6 lacks (if jewellery ornaments 
eto., be included). 


-© Very shortly before hisdeath Manzur Ahmad had transferred 
the two last mentioned villages to bis mother Musammat Rahim 
Bibi. He had also given her the 4,000 sovereigns. He caused the 
Rs. 16,876 deposited with Lala Khub Chand to be transferred to her 
name. The Ks. 8,500 in cash had also been brought to the house 
of Lala Khub Chand and placed to the credit of Musammat Rahim 
Bibi. It thus appears that the deceased transferred very shortly 
before his death, property and money to the extent of Rs. 2,85,376. 


.~: After the death of Manzur Ahmad there was litigation in the 
“Revenue Court as to mutation of names with regard to the two 
“villages to which we have referred, with the result that Fazal 
Ahmad succeeded in having his name recorded as one of the heirs, of 
Manzur Ahmad, and he was appointed lambardar. This suit was 
thereupon’ instituted i in the Civil Court and Musammat Rahim Bibi 
claims against the other heirs that she is entitled to the villages by 


Rans Bis. 


Aichards, 
CJ 


Ranru BIBI 
Richards, 
p 


Aa 


9 
160 HIGH COURT [A. L. J. R. 


virtue of a deed, dated the 29th of August, 1912. Ifthe other 
suit Fazal Ahmad is plaintiff and seeks therein (amongst other 
things) his share of the four thousand sovereigns, of Rs. 16,876 and 
of Rs. 8,500. 


- $ 

The defendants in the suit brought by Rahim Bibi pleaded 
(1) that Manzur Ahmad was so ill that he knew nothing about the 
transfer at all, (2) that if he was capable of understanding the 
transaction it was in truth and fact a gift, and that the gift, being 
-to an heir was invalid having regard to the Mohammédan Law of © 
Marz-ul-maut. Rahim Bibi answered these pleas by contending 
(1) that the transaction was not a gift but a sale in which case 
“ Marz-ul-maut ” did not apply, (2) that having regard to the 
nature of the illness which was long protracted the doctrine of 
Marz-ul-maut did not apply, and (3) that even if the doctrine 
of Marz-ul-maut did apply the transaction was a wagf and was 
valid to the extent of one-third of the entire property of Manzur 
Abmad. In answer to the suit bronght by Fazal Ahmad, Rahim 
‘Bibi pleaded that the gift of the money was valid because Mars- 
ul-maut did not apply and that the money was transferred not as 
a gift but in discharge of a debt due by the deceased to hef. 


Both suits were tried together upon the same evidence. We 
have come to the conclusion, for reasons which we shall state later 
on, that the transfer of the villages and of the money ete., to Rahim 
Bibi were in truth and in fact gifts to Rahim Bibi, made by the 
deceased because he wished to benefit her more than his other 
heirs. In this view of the case the all-important issue is whether 
or not the illness of Manzur Ahmad was such as to render the gifts 
void according to Mohammedan Law that gifts made in Marz-ul- 
maui are invalid. Rahim Bibi has since Manzur Ahmad’s death 
attempted to make a wag/ of the property (perhaps more or less 
illusory and she has given away most of the money to her .own 
relatives who are not heirs of Manzur Ahmad. We may mention 
here that the learned counsel for Fazal Ahmad in the appeal before 
us abandoned the contention that the deceased did not know and 
understand what he was doing when he made the transfer and 
learned counsel laid no stress on the evidence of Fazal Ahmad or 
his witnesses. 


[Here their Lordships discussed the eyaonee and proceeded-as 
follows. | 


During all this time and when the deceased died he was staying 
in the house of Ala-ud-din. In the same house also lived Wisal-ud- 
din, a nephew of Rahim Bibi, that is to say the son of her deceased 
brother. Wisal-ud-din and his brothers are the persons in whose 
favour Rahim Bibi has since parted with the greater a of her 
properiy and they were not heirs of Mangur Ahmad. 


VOL. XVI | HIGH OOURT 161 


As alregdy stated, while the deceased was staying in this house he Cra 
had sent to Dhundree to have the four thousand sovereigns dug up EEN 
from the house of Jilani Bibi in order that they might be re-buried pare 
in the house of his mother Rahim Bibi. Directions were also given Fara; 
to bring the Rs. 8,500 to Khubchand banker, The latter money AHMAD 
duly reachéd Khubchand but the sovereigns after being dug up v. 
were stolen, (half were afterwards recovered). This happened Ranim Bm. 
about the 20th of August or a little late. On the 29th of August Richarda 

. the deceased executed a deed of transfer in favour of his mother ; 
Rahim Bibi in the following form—“ I, while in a sound state of 
body and mind, have absolutely sold of my own free will the entire 
20 biswas zamindari property in Mauza Bithaura Kalan, perganah 
and district Pilibhit, and the entire 20 biswa zamindari property , in 
Mauza Amkhera, including the hamlets called Zahurganj, Manzur- 
ganj, Samaria, and Makruli, perganah Richa, tahsil Baheri, district 
Bareilly and with all the appertenances and interests appertaining 
thereto, without the exception of any right or share, to my mother, 
Musammat Rahim Bibi, wife of Sheikh Zabur Ahmad, Sheikh, resi- 
dent of Mauza Dhundri, perganah Jahanabad, district Pilibhit,- for 
two lakhs of rupees, half of which is one lakh of rupees. and made 
over thé possession of both the properties sold to the vendee, Now 
neither I nor any of my representatives have any right in the 
above mentioned properties sold. Out of entire sale consideration 
I have received Rs. 10,000 in cash, and have left Fs. 1,90,000 
with the vendee with my directions, in order that she may spend 
it with her own authority and at her own discretion for good 
purposes for the benefit of my soul in the next world. Hence 
I executed this document asa sale deed giving authority in res- 
pect of the sum held in deposit for charity, on a stamp paper of 
Rs. 2,000 under article 23, and on a stamp paper of Rs 15 under 
article 7,Schedule I, Act II of 1889, so that it may serve as evi- 
dence.” 

Registration was duly effected andthe deed has the following 
endorsement. ‘‘ Let it be known that the executant is ill and he 
submitted a certificate of his illness given by the Assistant Civil 
Surgeon, Pilibhit, who is now Civil Surgeon in charge of Pilibhit 
with his application for issue of a commission which is in the office.” 


The certificate is as follows—‘ I came to dress Sheikh Manzur 
Ahmad of Dhundri at the time when the deed was presented and exe- 
cution admitted by him before the Sub-RéPistrar. I found his 
mental faculties, unimpaired and he answered to every question 
referring to the deed quite correctly.” 

The deed was registered between 5 and 6 o'clock in the evening 
on the 29th of August 1912. This certificate was given by Dr. 
Chatterji at 5-30 in the evening. At9-30 in the morning of the 
same ‘day Dr. Chatterji had given nother certificate as follows:— 


XVI 21 R 





3 


C.J. 


OIVIL 

—— 

1917 
FazaL 
AHMAD 


v. 
RANIN BIBI. 





Richards, . 
Cid. 


` s 
t62 “NIGH COURT ` [A Le Je R 


‘© Oertified that I examined Sheikh Manzur Ahmad, zamindar of 
Dhundri, this morning at the request of the Sub- Divisional Magistrate 
and found his mental faculties not affected yet, although his general 
condition is extremely weak.” 


It is pretty clear thatthe Sub-Registrar had ‘some hgsitation in 
registering the deed, having regard to the condition of the deceas- 
ed and notwithstanding the explanation which Dr. Chatterji gave 
when giving his evidence we think that his first certificate shows 
that the deceased’s condition was very critical on the morning of thee 
29th of August. The certificate was given in English and Dr. Chat- 
terji understands English. The words “found his mental faculties not 
affected-yet,” are significant. Immediately after the execution of thé 
deed men were sent off post haste to make collections atthe two 
villages. and to apply for mutation of names. It was not the time 
of year at which collections are made, and the collections which 
were in fuct made were more or less of a formal character, obviously 
the intention was to show that the deed had been acted upon and 
possession taken. Certainly these steps were taken with the least 
possible delay. . 


[ After discussing the evidence their Lordships proceeded as 
follows :—] 


The conclusion that we have come to is that the illness of 
Manzur Ahmad all along rapidly progressed and increased between 
June, and the 2nd of September, when he died and that it cannot 
possibly be said that he suffered from a lingering disease. There 
is no very satisfactory evidence when consumption commenced 
but even if we assume that the seeds of the disease were present 
for some time the progress of the disease was rapid between June, 
and 2nd September. We believe Dr. Chatterji when he says that 
when Manzur Ahmad left him on the 7th of August, the deceased 
was under the apprehension of death and if this view be correct 
nothing which subsequently happened was at all likely to lessen that 
apprehension. The sufferings of the deceased continued steadily to 
increase. The evidence of Rahim Bibi herself shows that the deceas- 
ed apprehended death and that she was frequently trying to con- 
sole him and remove his apprehension. We think that the two 
certificates which Dr. Chatterji gave show that those about Manzur 
Ahmad believed that he was going to die, and that this apprehension 
was ghared by the Sub-Registrar. That those who were about him 
(near relatives of Rahim Bibi) believed he was going to die is also 
shown by the very great haste there was in sending off men to make 
the collections at the two villages and filing an application for. ñu- 
tation of names on 30th August. What other people thought who 
were daily seeing the deceased is not without some bearing on what 
the deceased was likely to think himself. The learned Judge refèr- 
ring to the evidence of Abdul Aziz a witness for Fazl Ahmad says 


+ 
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that the deceased told the witness that he was better and that as soon CIVIL 


as he would recover he would show him the villages that required 1917 
water. This is not quite what the witness said: Witness said that _ 
the deceased said “if he recovered.” The learned advocate for FAZAL 
Rahim Bibi, admitted that if there was a rapid increase in the disease AHMAD 
about the time when the ‘ gift” was made, and if the deceased was acne aie 


under apprehension of the near approach of death, the rule of Marz-ul- ane 
maut would apply even though the deceased had been suffering Richards, 
rom consumption for more than a year before he made the gift. C.J. 
In our opinion the illness of the deceased was not a lingering disease. 

and he wrs under the apprehension of near approaching death and 

if the transfers of the money and of the Jand ought to be regarded 

as “gifts” to Rahim Bibi, they were void under the Mohanimedan > 

Law as having been made when the donor was suffering from his 
death-illness. -The doctrine of Marz-ul-mdaut is founded on the 
Koran which ordains that the heirs must-inherit. Even though our 

sympathies may be to some extent more with Rahim Bibi, the affec- 

tionate mother of the deceased, we are bound to administer the law. 


The next question we propose to deal with is what was the real 
nature oš the transaction. Ifthe transaction wasa sale the doctrine 
of Marz-ul-maut does not apply. If the transaction was the orea- 
tion of a wagf by the deceased, the transaction would be good to the 
extent of one-third of the entire estate of the decease], Ifit was 
a gift to Rahim Bibi one of the heirs, it was altogether void. On 
the face of it the deed isa sale deed. But it is abundantly clear 
that Rahim Bibi bad nothing like two Jakhs of rupees wherewith 
to purchase the property. i 


[Their Lordships, after discussing evidence, proceeded as fol- 
lows :—] ; 
As to the question of wagf. 


The deed does not say that the villages were to be held as wag/ 
property. TË the deceased wanted to dedicate the villages there 
is no reason why he should not have expressly dedicated them as he 
did the property in 1906 on the occasion,of his previous illness. If 
he did not think he was going to die he might have named;himself 
as mutawall: as he did in 1909 or he might have named his mother 
muiawalli. The deed only says that Rs. 1,90,000 of the price 
(which was not and could not be paid) was to be applied for charit- 
able purposes at the discretion of his mother. Looking at the 
evidence of Ala-ud-din, of Rahim Bibi herself, the condition of the 
donor and the surrounding circumstances we have come to the con- 
clusion that the handing over of the sovereigns and the transfer 
of the Rs, 8,500, Rs. 16,876 and the two villages were in truth 
simply gifts made by the deceased to his mother and the provision 
in the deed that Rs. 1,90,000 should be applied in charity at the - 
discretion of Rahim Bibi was a somewhat ingenious device to give 
the transaction the appearance of a sale so as to enable the Moham- 
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medan Law which forbids a Musalman in -his death-illne$s to make 
a gift to one heir at the expense of the others. 


[Their Lordships again dealt with the evidence and observed :—] 


On both sides, there was, as the learned Judge says a consider- 
able amount of hard swearing. Fazl Ahmad not only adleged but 
stated in his evidence that the deceased did not even know the 
contents of the deed; while we think that the deceased was ina 
very weak condition when he executed the deed. We agree with 


He F the court below that he understood what he was doing. e 
ar > [Here the evidence was discussed. | 


.. We. have-come to the conclusion that this appeal must be allowed. 
But. to mark our strong disapproval of some of the evidence adduc- 


. ed on ‘behalf. ‘of Fazl Ahmad we disallow all costs of witnesses in the 


7 court below.” 
the decies of the court below set aside and the claim of Rahim Bibi 


‘The order of the court is that the appeal is allowed, 


is dismissed with costs in both courts, save as mentioned above. 


We direct the Receiver to prepare and bring in as soon as reason- 
any possible a final account with a view to his being discharged. 


Appeal allowed. 


BAKHTAWAR 


VET SUS 


> EMPEROR. * 


Wor kman’s Breach of Coniract Act (XIL of 1859), section 2—Workman receiv- 
ing advance from amployer—Breach of contract—Refusal to work without 
lawful or reasonable excuse—Provisions of Act strictly enforceable. 


Where a workman knowing that there isa law like Aot XIII of 1859 
enters into a contract voluntarily, and willingly, be must carry out the 
terms of the contractinto which he has entered unless he can show some 
reasonable excuse, and one of the terins of the contract itself cannot be 
held up afterwards as a reasonable exouse for non-performance. 


C. J. Lucas v. Ramai Singh (Vide foot-note), followed. 
CRIMINAL REFERENCE made by E. H. AsamwortTH Esq., Sessions 
Judge of Cawnpore. 
The parties were not represented. 
The following judgment was delivered by 
Knox, J.—The learned Sessions Judge of Cawnpore has repòrt- ` 
ed this case for orders. The case is thus stated by him :—One 
Bakhtawar, a workman already in the service of a master, whose name 
is not given, took an’ advance of , Rs. 10 and promised to work for 
° Or. Ref. No. 14 of 1918, 
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ten months on the understanding that one rupee was to be deduct- CRIMINAL 
ed each month from his wages. He worked for a very small por- 1918 
tion of the time and then refused to go on working. The Joint a 

PoE , , BAKHTAWAR ' 
Magistrate of Cawnpore directed him to perform the contract on a o: 


bond of Hs. 50 with one surety in Rs. 50 or in default to undergo EMPEROR 


two weeks’ rigorous imprisonment, The learned Sessions Judge Kron.. J. 
considers it absurd to allow an employer to tie down a servant to 
work with Rim for ten months on a mere advance ofa sum amount- _ 
ing to-Re. 1 for each month of the service. But he apparently feels k 
that the language of the Act is too strong for his view unless it can 
be held that there is some lawful or reasonable excuse for, refusal- 
to perform the contract. In his referring order he says that Bakh- ` 
tawar, so he is told, is perfectly willing to pay back the Rs. 10 and. 
considers that an offer on Bakhtawar’s part to pay back the Rs. 10 
would constitute a reasonable excuse for refusing performance of 
the contract. Further the learned Judge says that it is not clear 
whether there was any evidence of such an offer by the appellant as 
the record is summary | and suggests that the High Court will be pre- _ 
pared to hold that any excuse is a reasonable excuse under section 2 

of Act XIIL of 1859 for not performing an unreasonable contract. 
Apparently the case of C. J. Lucas v. Ramai Singh (1), decided on 
July 21, 1910, was never brought to the notice of the learned Judge. 


(1) Jupauenr—the parties to this application entered into an agreement, 
dated the 27th of March, 1906. The agreement was, as it purports to be, 
under Act XIII of 1859. This Act has been in existence in the town of 
Mirzapur from which the case comes for a number of years and go well- 
known in the factories of Mirzapur that we need not be under any appre- 
hension that persons who enter into contract underit are ignorant of the 
law or do not know the nature of the contract into which they are enter- 
ing. We have examined that contract and, inspite of what the learned 
Judge says, we are satisfied that it is a contract that is contemplated 
under Act XIII of 1859. The learned Judge has quite misunderstood the 
provisions of the law and also the terms of the contract and he has need- 
leasly gone out of his way when he gaya that the order of the Magistrate 
before him was silent as to how the balance of the advance was to be paid 
or how long the appellant was to work for Mr. Lucas. The contract was 
for a term of 50 months and as soon as those 50 months expired and the 
money advanced under the contract has been re-paid, Ramai Singh is free g 


> Cr. R. 235 of 1910. 
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Cuiuinat The difficulties-which occurred to’ the learnéd Judge were put for- 
1918 ward in that case and considered. That was a Division Bench case 
and Iam bound by the ruling. Over and above that I am not pre- 
v,  _ _ pared tohold that such a contract is unreasonable® or absurd ; the 
< more so when the contract is made and breach of it occurs in a town 
Know, J; ` like Cawnpore where unless it is proved to the contrary, every work- 
: man knows that there isa Jaw like Act XIIL of 1859 and enters 
E “into a contract voluntarily and willingly. When a man enters in- 
5. 7 to-a contract; he must carry out the terms of the contract into which 
- hé‘has-entered uvless he can show some reasonable excuse. One of 

= oath -~ the terms of the very same contract can hardly be afterwards held 





x sapta: -reasonable excuse for non-performance. Let the record be 
oie > retitned with this expression of opinion from this Court. 


haa 
sets 
~ 


Record returned. 





” to enter.upon any other work aud in any other place.that may seem good 
to him. What the learned Judge writes about Ramai Singh incurring 
.the possibility, under this order of the Magistrate, of having to work for 
the rest of his life and ‘yet. the balance be not re-paid could only. be true 

-~ ~if Ramai Singh does not pay up the balance that may be due from him. 

~ ‘As soon as the fifty months are over Ramai Singh can.pay the balance the 

j S very next day, till that time he must carry out the terms of the contract 

into which he has entered. We are most unwilling to interfere in cases 

. of this kind, but we feel that the terms of the learned Judge’s judgment 
may be so mischievously interpreted that we are compelled to interfere. 
We set aside the order of the learned District Judge and we_restore that of 
the Magistrate. It has mot been shown to us that the terms of the bond 
are at all beyond the means of Ramai Singh. 

Ramai Singh will work from the date the order of this Court is certified 
to the court below until he has completed fifty, months of work from the 
date of the contract and,will pay up the sum of Rs. 19-4. .Until ho has 
worked for this period and paid up this sum he.will continue to be liable 
for work. Any period for which he.worked in the past and has worked 
since the, 6th of February, 1910, is to be deemed as work ander this order 
and avy payments made subsequent to the, 6th of February, 1910, and 
accepted by Mr. Lucas are,to be deemed.as payments made in liquidation 
of the sum of Rs. 19-4 other wise the order of the learned Magistrate will 

‘hold good. 
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° Court-Fees Aoi (VLI of 1870), Schedule Ll, article &, section 7, cl. I1—Suit fot a ee 


declaration that plaintif is an vecupancy lenarit—A gra Tenancy Act (11 f.: Pooks, J. 
1901), section 95—-Court-fee payable ou memorandum of appeal. 

In a sanit to establish or disprove a right of ccoupancy the plaint or ae oa 
mémorandum of appeal’ should bear á court-fee of eight annas as provided‘ TRH Oa 
in Article 5 of Schedule II to the Court-Fees Act, and section T, “elangé ae oie 
‘of the Act does not apply to such a suit. i, a ac 


Office Report :—The suit being for declaration of the ae sf 
tenancy under section 95 of the Tenancy Act a court-fees of Rs. 10, 
must be paid by the plaintiff-appellant on this appeal irrespective 
of valuation as held by this Court in S. A. No. 475 of 1912, dated 
thie 16th of January, 1913, Piare Lal v. Ganga Ram. This appeal 
is therefore insufficiently stamped by Rs. 7- 12- 0. There is also a 
deficiency of Rs. 9-8-0 due from the defendant respondent on his 
appeal to the lower appellate court. 


Objection to Office Report:—The Stamp Reporter’s report 
absolutely overlooks the provision of the Court-Fees Act, Schedule 
II, Article 5. A court-fee of 8 annas only was payable on the memo- 
randum of appeal. ee 


The earlier case referred to by the Stamp Reporter containg no 
reference to this provision, consequently the decision cannot be 
accepted as it is contrary to an express provision of law. 


Office Report :—~With reference to the objection taken by the 
learned Vakil for the plaintiff-appellant that a plaint or memorandum 
of appeal ina suit brought under section 95 of the Tenancy Act 
is governed by Article 5, Schedule II of the Court-Fees Act, I have 
grave doubts. This question came up once before when Mr. Burkitt 
was the Taxing Officer. He referred a similar question to the j 
Hon’ble Mr. Justice Aikman as Taxing Judge, who held that a memo- 
randum of appeal in a suit under section 95 of the Tenancy Act must 
be stamped with a fixed fee of Rs. 10. The same view was taken 
by the Hon’ble Sir H. D. GRIFFIN as a Judge of this Hon’ble Court 
(Both rulings are put up)- If you think that these rulings are not 
binding in this case in view of the objection taken by the appellant’s 
Vakil the matter may be referred.to the Hon’ble Taxing Judge for e 


a third. decision 
© Stamp Reference, 
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Taxing Officers Report :—This .is a suit under sectfon 95 of 

the Tenancy Act for declaration of occupancy rights, on which a 
court-fee of 8 annas bas been paid. Office objects that the fixed fee of 
Rs. 10 for a declaration without consequential relief should be paid, 
while the appellant points to Article 5 of Schedal8 II of the Court- 
_Fees Act: I see no reason why the suit should not be held to come 


-under that Article both in the lower courts and in this Court, but 


as the two rulings placed below, though for some reason they do not 


zó | consider this specific question, appear to be against me, I pat the 
_ case up for your orders under section 3 of the Court-Feés Act. - 


‘The following judgment was delivered by | 


roof, 
a 
š 


Tudball- J. TUDBALL, J.—Tbis is an appeal in a suit brought by the appel- 
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-Jant for a declaration under section 95 of the Tenancy Act, that he 


- -has occupancy rights in a certain holding. The suit is purely a dec- 
-‘]dratory suit. The question is what is the court-fee payable on the 


appeal. Prima facie the suit falls clearly within Schedule II, Article 
5 of the Court-Fees Act which lays down that on a plaint or memo- 
randum of appeal in a suit to establish or disprove a right of 
occupancy a court-fee of eight annas should be paid. The only dif- 
‘culty in the case arises by reason of two previous Judges of this 
Court having in similar cases directed that a fee of Rs. 10 was pay- 
able. In neither of these decisions was Schedule II, Article 5 ap- 
parently considered. The suit is not one to which section 7, clause II 
of the Court-Fees Act is applicable. As I have said above, it is 
purely a declaratory suit and nothing more in which the plaintiff 
seeks to establish that he has a right of occupancy. In my opinion 
the’law is plain and the appeal is governed by Schedule II, Article 
5 of.the Court-Fees Act and the court-fee payable is eight annas 


s t s . 
according thereto. I so direct. 
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© Penal*Gode ¢Act XLV of 1860) section 97—Mtight of private defence—Onus of See 
proof—Indian Evidence Act (1 of 1872), section 105—Practice—Aliernate F'980T7, J. 


pleas. 
The right of the accused to defend himself upon a criminal charge can 

- only be limited by the provisions of the statute law and the provisions to 
be considered are those of section 105 of the Evidenée Act. The law does 
not prevent a man on his trial on a charge of culpable homicide from 
setting up the defence in the alternative, vig., either that he was not present | 
at the occurrence or that he was acting in the exeroise of the right of 
private defence. 


CRIMINAL APPEAL from an order of F. D. Suspson, Esg., Sessions 
Judge of Allahabad. 


G. W. Dillon and Peary Lal Banerji, for the appellant. 
Lalit Mohan Banerji (Government Pleader), for the Crown. 


The following judgment was delivered by 


Piceort, J.—On the 26th of June last, in the morning, ina Piggot#, J. 
frequented part of the city of Allahabad, a scuffle took place between 
Yusuf Husain, who is the appellant now before this Court, and one 
Musi Raza. The two men came to the ground, the appellait, being 
underneath and Musi Raza uppermost. When the: sonfiie , ended 
Musi Raza was found to be bleeding profusely from -wounds:i in the 
chest. There wore two distinct wounds, one of which was on the 

' right side of the chest and the other on the left, over the region of 
the heart. The wound on the right side was long and superficial, 
and so far as the medical evidence goes, might have been caused by 
the knife or other weapon which had Just inflicted the wound on 
the right side slipping along the body. The wound on the left 
side was of a peculiar character and seems to have honestly puz- 
zled the medical officers who examined it. The most remarkable 
feature about it was that it was angular in shape, with two distinct 
limbs each about three quarters of an inch long. The medical officer 
whose evidence appears the more teliable was of opinion that this 
wound had most probably been inflicited with a knife, but that both 
the injuries on the chest looked as if they had been caused’ ‘bya 
single blow, the knife having slipped round after penetrating ana 
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then slid along the body in the course of a scuffle. It so happened 
that the wound on the left side, while dangerous, did not prove 
fatal. The pleural cavity was not penetrated and, though one of 
the minor arteries was severed and there was sezious effusion of 
blood, at one time threatening to prove dangerous ta life, the 
injury yielded to skilful treatment and Musi Raza recovered. Yusuf 
Husain was committed for trial on a charge framed under section 307 
of the Indian Penal Code. The learned Sessions Judge has found 
that Yusuf Husain stabbed Musi Raza with a knife, that he did so 
with intent to cause death, or at least to cause such bodily injury as 
he knew to be likely to result in death; but that even if death had 
resulted the case would have been covered by Exception 1 to sec- 
tion 300 of the Indian Penal Code, in that Yusuf Husain had acted 
under sudden and grave provocation. He has accordingly convicted 
the appellant under section 308 of the Indian Penal Code and has 
sentenced him to rigorous imprisonment for three years. 


The memorandum of appeal to this Court, apart from calling in 
question the severity of the sentence, raises two distinct pleas. The 
first is whether the prosecution evidence, even if accepted at the 
value put upon it by the learned Sessions Judge, justifies a finding 
that the appellant intended to cause death or even injury likely to 
result in death. The other is that the appellant was acting in the 
lawful exercise of his right of private defence and is completely 
protected by the provisions of section 97 of the Indian Penal Code. 
On this latter point there has been considerable argument before 
me. With regard to the legal aspects of the case, I have been 
referred more particularly to three reported cases of this Court. 


Queen” Empress v, Prag Dutt (1), Queen Empress v, Timmal (£), Queen 
Empress y; “Gullu (3). 


Pgs “Phe fitst' “of these rulings seems to have only a remote bearing on 
--thie. facts now. before me. ` It lays stress upon the provisions of sec- 


tion: “05 ofthe Indian Evidence Act, and there can be no doubt 
whatever that, if the present appellant ig to secure an acquittal on 
the ground that he acted in the exercise of his lawful right of 
private defence, it must be because the court finds this affirmatively, 
after laying the burden of proof on the accused person. With 
regard to the second of these two cases, it seems to me that the head- 
note goes very considerably beyond anything that was decided in 
the case itself. The learned Judges did not confine their consider- 
ation of that case to the fact that the right of private defence had 
not been pleaded by the persons whose case they were considering. 
The contention before them on behalf of the. prosecution did not 
limit itself to this fact, but it was pleaded “ further that there was 
no evidence on the record upon which any circumstance could be 


(1) [1898] I. L. B., 20 All., 459. (2) [1899] I. L, B., 21 All, 122 
(8) [1904] A. W. N., 113. 
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inferred which would substantiate a plea of private defence.” This 
was the contention which found favour with the court and upon 
which the case was definitely decided. There is nothing to the 
contrary in the third of the cases to which I have above referred. 
The right of an &ccused to defend himself upon a criminal charge can 
only be limited by the provisions of the statute law, and in this case 
the provisions to be considered sre those of section 105 of the Indian 
' Evidence Act already referred to. I cannot see anything in the 
law ġo prevent a man on his trial on a charge of culpable homicide 
from settifig up an alternative defence on some such lines as these :— 
“ Firstly, I was not present at the occurrence referred to by the 
prosecution witnesses and they are giving false evidence against me; 
secondly, even if I fail to persuade the court of this fact, I can show 
from the statements of the prosecation witriasses themselves that, if 
I had caused the death of -any person in the manner and under the 
' precise circumstances deposed to by their evidence, I should have 
been acting in the lawful exercise of a right of private defence.” 


Now in the present case the accused has done something like 
this, but not precisely this. He said that he was coming along the 
road on his bicycle when he was set upon and assaulted by Musi 
Raza, that he fell off his bicycle on to the ground and Musi Raza on 
top of him, the two of them being mixed up with the bicycle which 
fell to the ground at the same time. Musi Raza received his 
injuries in the course of this fall and they must presumably have 
been caused by some portion of the bicycle. The defence as thus 
set up was not substantiated by the evidence. If it were necessary 
for me to go into the matter, I could give my reasons for concurring 
in the finding of the learned Sessions Judge that Musi Raza was not 
injured by falling on the bicycle, but that he was struck in:the chest 
by the appellant Yusuf Husain, holding a pen-knife ‘or; ‘some, similar 
implement in his hand. I do-not feel called uponsta . ‘go. “into: this 
question in detail, because the appeal has been argtied ‘beforé- Wein 
substance, upon the admission that this was what’ actually happened. 
It is unfortunate that Yusuf Husain was not safficiently- well ‘advised 

to have admitted this fact frankly in the trial court, “The ¥esult has 
been to involve him in that necessity for arguing ‘two inconsistent 
defences on which stress is laid in more tban one of the rulings to 
which I have just referred. He endeavoured to support his position 
by calling a number of witnesses, and these witnesses themselves 
laboured under the disadvantage which the accused had imposed on 
the entire conduct of the defence. They gave evidences as to the 
circumstances under which the affray between the two men com- 
menced, which evidence has in the main been accepted by the trial 
court in preference to that of the prosecution witnesses. They 
described Musi Raza as the aggressor and as having set upon Yusuf 
Husain while the latter was 1iding by on his bicycle. They said 
that the two men fell together on the ground with Musi Raza 
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uppermost; but there they had to stop, unless they weré to give 
away the defence principally relied upen at the trial. None of the 
defence witnesses would admit that he saw Yusuf Husain strike a 
blow with any weapon or instrament whatsoever. They could only 
say that when the two men stood up Musi Raza was bleeding at 
the chest. The defence evidence given under these limitations can- 
not be relied upon further than it has been by the learned Sessions 
Judge himself. It was not accepted even by the assessors who 
would have preferred to fnd the accused not guilty, Theyewere 


“both of opinion that the injuries on Musi Raza’s person were caused 


by a blow or blows struck by Yusuf Husain. On the principles 
already laid down the only question which remains is whether the 
plea of private defence can be made out on the evidence of the 
prosecution witnesses themselves. I have to criticize that evidence 
in connection with the other plea taken in the memorandum of 


. appeal and I need not anticipate those criticisms. 1t is sufficient’ 


for me to say that even the evidence of the witness Safdar Husain, 
who is certainly the most reliable of the prosecution witnesses, falls 
short of making out a satisfactory answer to the charge on the 
ground of private defence. He admits that he saw the two men 
struggling on the ground, that Yusuf Husain was underneath with 
Musi Raza on the top of him and that Masi Raza bad his hands, one 
on the back of the accused’s neck and one underneath it; then he says 
he saw two distinct blows struck by the accused, inflicting stabs on 
the chest of his opponent. We have no statement from Yusuf 
Husain himself that he was being throttled, that the pressure upon 
his neck was such as to inspire him with fear for his own life; in 
fact, we have no exposition from the accused himself of the motives 
for his action. On the evidence therefore as it stands I am not 
prepared to find. that the right of private defence of the person 
in favour of Yusuf Husain, even admitting such right to have arisen 
in conseqience of an assault commenced by Musi Raza, was not 
vitiated by ‘the fact that harm was Gaused more than was necessary 
for- the. purposes of defence. | 


At the same time I think that the case comes very near the 
limit, and that it is at least possible that a full defence on 
these lines might have been made out if the appellant had 
been better advised at his trial. It does not seem to me at 
all necessary to take os serious a view of this case as has 
been done in the court below. The prosecution evidence is 
scanty toa degree. The statement of Musi Raza is corroborated 
by two witnesses on]y—-Safdar Husdin and a woman named Musam- 
mat Sakina. The learned Sessions Judge has distrusted the evi- 
dence of the woman and I think it sufficient to say that the record 


. discloses abundant grounds for putting her statement aside as alto- 


gether unreliable. The long and short of the matter is that’ Musi 
‘Raga elected to come into court with a version of the facts which 


Q 
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diverges very widely from the truth as regards the origin dnd com- 
mencement of the affray. He found it difficult to get any witness 
to support his false statements on this point. The learned Sessions 
Judge remarks thgt the investigating Police Officer found it 
difficult to gbtain evidence because the sympathies of persons in the 
neighbourhood seemed to be with Yusuf Husain. He does not 
appear to have adequately appreciated the importance of this 
remark, What the investigating officer found difficult to obtain was 
‘evidence supporting Musi Raza’s version of tha facts, and his 
difficulty arose simply from the fact that the shop-keepers of the 
neighbourhood saw no adequate reason for perjuring themselves to 
oblige Musi Raza. Their sympathy for the accused amounted to 

' mere disinclination to see him involved in a serious charge upon a 
version of the facts which they knew to be in material points untrue. 

When a number of them finally decided to come in court as witnesses 

for the defence, they unfortunately thought themselves to be pre- 

cluded, under the circumstances already referred to, from telling 
the whole truth; but their version of the commencement of the 

affray has been in substance accepted by the trial court. The result 

of this js that Musi Raza has been disbelieved by the learned 

Sessions Judge in very material parts of his evidence snd, this 

being the case, I do not find myself able to follow the learned 

Sessions Judge in accepting as established beyond reasonable doubt 

Musi Raza’s version as to the particular manner in which he was 

struck by the accused. The medical evidence is not merely con- 

sistent with the assertion that only one blow was struck, but it 

tends to make that assertion probable. The appearance of the 

wounds as described by that medical officer, whose evidence I agree 

with the learned Sessions Judge ine accepting as reliable, suggests 

that the theory formed by that officer as to the manner im which the 

injuries were caused is probably correct. I think it quite unlikely 


that Musi Raza is speaking the trath when he says that the super. 


ficial cut on the right side of his chest was inflicted first and:was 
followed by a stab aimed directly at his heart. It is-true that 
Musi Raza’s statement on this point is to some extent corroborated 
by the evidence of Safdar Husain. The latter speaks of two dis- 
tinct blows being struck, though of course he cannot say which 
cf the two injuries was caused by which blow. In some respects 
Safdar Husain has shown himself an impartial witness and I do not 
see that the learned Sessions Judge was in any way justified in 
rejecting that portion of his evidence which bears out the statements 
of the defence witnesses.as to the position of Musi Raza’s hands at 
the moment when the accused struck him. It must be remembered, 
however, that this witness is admittedly a friend of Musi Raza and 
that his account of the manner in which the affray commenced has 
been rejected by the learned Sessions Judge, who has preferred the 
_ version given by the defence witnesses. It seems to me that to 
hold that Yuguf Husain struck two blows at his assailant, or even 
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to hold that the curiously shaped injury on the left side of Musi 
Raza’s chest was the result of a blow itentionally aimed at that 
portion of his anatomy, is to place an unwarranted degree of reli- 
ance on the veracity of Safdar Husain and on ‚his opportunities of 
observing precisely what,took place in what must have, been a yery 
brief scuffle. 


In my opinion the prosecution evidence, fairly considered, so far 
from warranting the conclusion that when Yusuf Husain struck at 
Musi Raza with the pen-knife, or whatever other implement he had 
about his person at the time, he did so with the intention or know- 
ledge referred to in Section 299 of the Indian Penal Code, does not 
even justify the conclusion that the hurt which he intended to cause 
or knew himself likely to catse was grievous hurt, reference being — 
made to the provisions of section 322. The offence committed 
therefore would be that made punishable by section 324, were it 
not for the fact that the appellant acted on grave and sudden pro- 
vocation. This has been found by the learned Sessions Judge 
himself and I agree with him. The offence committed therefore 
must be reduced to one punishable under section 334, Indian Penal 
Code. The result is that I set aside the conviction and sentence 
in this case, convict Yusuf Husain of an offence punishable under 
section 334, Indian Penal Code, and sentence him to pay a fine of 
Rs. 100. Iallow one week within which the fine may be paid, 
the appellant's security remaining in feice till that period. In - 
default of such payment the appellant will suffer simple imprison- 
ment for a period of one month. 


Conviction altered. Sentence reduced. 


ABINASH CHANDRA (Plaintif) 
VErSUS 


SHEKHAR CHAND ann orners (Defendants )” 


Court-Fees Act (VII of 1870), section 7 (1) and (v:)—Suit for pre-emption— 
Consideration siatei in sale deed as Rs. 44,000, plaintiff alleges a smaller 
consideration—Suit decreed in respect of some properly on payment of 
Rs. 21,000—Court fee payable on memorandum of appeal—A ppeal divisible 
into iwo paris. 


A sait for pre-emption was brought in respect of five villages, on 
payment of Rs. 2,500 as cousideration. The consideration stated in the 
sale deed was Rs. 44,000. The suit was dismissed in regard to three of the 
villages and it was decreed in respect of the other two on payment of 
Rs. 21,000. It, was held that the consideration was Ra. 44,000. The plain- 
tiff preferred an appeal against that decree and paid a court-fee on five times 
the Government revenue of all the five villages on his memorandum of 
appeal:—-Held that the appeal was divisible into two parts; that, in respect 


: ° Stamp Reference in F. A. No, 298 of 1916. 
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of that fart in which the question related only to the sale consideration the 
plaintiff must pay ad valorem court-fee on the difference between the 
amounts alleged as the sale price on the one side and decreed on the other, 
"and that in regard to the other part in which the right of pre-emption was in 
dispute he need only pay court-fees on five times the Government revenue. 


Office Report. 


This appeal arises out of a suit for pre-emption. In the plaint filed 
sin the court helow the plaintiff asked for possession by right of pre- 
emption of certain shares in 5 villages on payment of Rs. 2,500-0-0, 
the actual sale consideration, alleging that Rs. 44,000-0-0 entered 
in the sale deed was the ostensible amount of consideration. A 
court-fee of Rs. 180-0-0 was paid ‘on.the plaint on Rs. 3,100-0-0 
being 5 times the Government revenue of the shares to be pre-empt- 
ed. The court below decreed the claim for possession of the 
property specified in the plaintsituate in mauza Parkariar and mauza 
Cheontaha on condition of the plaintiff's depositing Rs. 21,000-0-0 
as the proportionate amount of sale consideration in respect of those 
villages. The claim for possession of the three remaining villages 
viz. Rapur, Lachmipur and Jotepur was dismissed. 


Against the decree of the court below the plaintiff has filed this 
appeal valuing it for purposes of jurisdiction at Rs. 25,00 and 
for payment of court-fee at Rs, 3,100-0-0 being 5 times of the 
Government revenue of all the 5 villages as said above and paying 
a court-fee of Rs. 180-0-0 on the latter valuation. The relief sought 
in this appeal is that the decree of the court below be varied and the 
claim decreed:in toto. A reference to the pleas urged in the memo- 
` randum of appeal” to this Court will show that the plaintiff not only 
claims possession of the 3 villages named above in regard to which 
the claim has been dismissed, but he also contends that the actual sale 
consideration of -all the properties claimed is Rs. 2,500-0-0 nd not 
Rs. 44,000 as found by the court below, and so the claim in respect 
of mauzas Parkriar and Cheontaha ought to have been decreed on 
payment of the proportionate amount of the actual sale consideration. 
Practically there are two reliefs asked for in this appeal viz., (1) to 
obtain possession of the three villages in regard to which the claim has 
been dismissed and (2) to reduce the proportionate liability in respect 
of two villages decreed in plaintiff's favour. As regards (1) the court- 
fee ought to be paid on 5 times the Government revenue of the three 
villages viz, Rampur, Lachmipur and Jotepur. According to the 
plaint 5 times, of the revenue of these three villagesis Rs. 1,741-4-0. 
In regard to (2) the court-fee should be paid on the difference bet- 
ween the amount decreed against the plaintiff appellant and that 
admitted by him as the actual sale price. “According to the plain- 
tiffs allegation as to the actual rale consideration; the rateable contri- 
bution of the value of the two villages decreed should be in pro- 
portion to Rs. 44,000 ; 2,500; 21,000. 
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This comes to Rs. 1,193. The value of this relief is therefore 
Rs. 21,000-0-0 minus Re, 1,193-0-0= 19,807-0-0. Adding the two 
reliefs the value of this anpeal should be Rs. 21,548-4-0 and on 
this valuation a court-fee of Rs. 815-0-0 tw payable. A court-fee of 
Rs. 180-0-0 having been paid there is therefore a deficiency of 
Rs. 635-0-0 due from the plaintiff appellant in this Couré. 


Objection to Office Report :— 


The report is not correct The nature of the suit has not been 
changed in appeal and the subject matier of the dispute ‘between 


` the parties is the right of pre-emption the value of which for the 


purposes of court-fees is to be determined in the manner directed by 
section 7, clause VI, of the Court-Fees Act. The matter is concluded 
by following observation of their Lordships sitting in Full Bench 

in the case of 


Hafis Amaii Dha Rav [1884] 1. L. R., 6 All., 488, F. B 


«We are of opinion that where an appeal is preferred in a 


suit for pre-emption on the grounds that the right to pre-empt has 
or has not been established as the case may be no matter what 
other pleas may be taken, the value of the subject-matter in® dispute 
for the purposes of the Oourt-Fees Act must be determined as in 
terms provided in Article VI, of section 7 of the Act. But when the 
question in appeal relates solely to the amount to be paid by the 
pre-emptor then we think that it should be caloulated ad valorem 
on’ the difference between the amounts alleged as the sale price on 
the one side and the other.” - 


The present appeal not relating solely to the amount to be’ paid | 
by the pre-emptor the view taken by the Stamp Reporter is legally 
unsustainable and no additional amount of court-fee is leviable. 

Taxing Officer’s Report :— 

In this case the -plaintiff claimed the right of pre-emption 
certain shares of five villages on payment of Rs. 2,500, the actu. 
consideration alleged being Rs. 44,000. In regard to three villages 
the claim was dismissed, and in regard to the other two it was 
decreed on condition of the payment of Rs. 21,000, the sum of ’ 
Rs. 44,000~being accepted as the true consideration. In appealing 
the plaintiff pays a court-fee based on five times the revenue of the 
villages. Office suggests that as regards the two villages Pakariar and 
Cheontaha, in the case of which the sole question now at issue is the 
amount of consideration, the court-fee should be paid ad valorem on 
the difference between the consideration claimed and that accepted 
by the lower court. Both office and the learned Vakil for the ap- 
pellant rely on the Full: Bench ruling in Hafiz Ahmad v. Sobha 
Ram. It is here¥ laid’ down that when an appeal is preferred 
on the grounds that: igbi: zto pre-empt has or has not been establish- 
ed, as the case may be, no matter what other pleas may be taken, the 


VOL. XVL] HIGH OOURT 177 


value of the subject-matter in dispute for the purposes of the Court- CiviL 
Fees Act must be determined as provided in Article VI of section 7 Ti 
of the Act. But where the question in appeal relates solely to the aan 
amount to be paid by the pre-emptor, there itshould be calculat- = Aninasu 
ed ad valom on the difference between the amounts alleged as the CHannnrA- 
sale price on the one side and on the other. The appellant maintains v. 
that it is impossible to split up this appeal, that the whole considera- jier 
tion is one, and that the first part of this ruling must apply to the l 
e whole. e Offige on the other hand contend that the nature of the 
appeal is quite different as regards the villages Parkariar and 
Cheontaha, and that the appeal as regards them must be taxed 
as laid down in the second part of the ruling quoted. I think that 
office is right, but as there appears to be no clear ruling as to 
whether an appeal which like this, has two distinct parts with two 
different natures owing to the~form-of the decree of the lower 
court, can be practically treated as two different appeals for court- 
fee purposes. I refer the question for your decision. 


The following judgment was delivered by 


TUDBALL, J.—The facts are fully set out in the referring order 7¥4@ball, J. 
of the Taxing Officer. The present appeal is divisible into two te 
parts. In regard to the three villages Rampur, Lachmipur, and E 
Jotepur, the suit has been dismissed and it has been held that the o 
plaintiff bas no right of pre-emption in these villages. In regard 
to Parkariar and Cheontaha the court below has held that the 
right to pre-empt exists and it has directed the plaintiff to ‘deposit 
the sum of Rs. 21,000 as the value thereof. The whole sale deed 
purported to be for the sum of Rs. 44,000. The plaintiff sought 
to pre-empt the whole property upon the payment of Rs. 2,500. 
The court below has held that Rs. 44.000 is the correct amount 
and in respect of the two yillages Parkariar and Cheontaha it has 
directed the payment of a proportionate part, namely the sum of Rs. 
21,000. The appellant claims to be allowed to appeal on the pay- 
ment of court-fee based upon five times the revenue of all five 
villages. The Taxing Officer’s opinion is that the appeal being 
divisible into two parts and the sole question ,which arises in one 
part of the appeal respecting the two villages being a question of 
consideration, the appellant must pay an ad valorem court-fee as 
laid down inthe ruling in Hafiz Ahmad v. Sobha Ram (1). In 
regard to the three remaining villages, asthe right to preempt is 
in dispute, the court-fee in respect thereto must be calculated accord- 
ing to section 7, clause 6 of the -Court-Fees Act. On bebalf of the 
appellant it is urged that the question of consideration arises on the 
whole appeal and as that is not the sole question, inasmuch ‘as the 
right of pre-emption is in dispute in respect to atleast three villages, 
under the ruling quoted he need only pay cpwttiFees on five times 
the Government revenue as mentioned above, on the whole estate. 
(1) [1884] 1. L. R., 6 All, 488, F, B. 
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In my opinion the appeal is divisible into two clear and distinct: 
parts and the report of the Taxing Officer is cor:ect. In regard to 
the two villages of Parkariar and Cheontaha, the court-fee will be 
calculated ad valorem on the difference between 4) of Rs, 2,500 and 
Rs 21,000. The court-fee in respect of the other three vijlages will 
be calculated according to section 7, clause 6, on the basis of 5 times 
the Government revenue. If the appellant eo pleases he may amend 
his plaint of which notice will have to be given to the other side and 
the office will calculate the court-fees after the amendment has 
been made. I allow three weeks for the making of the amend- 
ment and after it has been made a necessary period will be allowed 
for the payment of any deficiency that may then be found due. 


GAURI SHANKAR 
VErSUS 
EMPEROR.” 
Penal Code (Act XLV of 1860) section 302— Murder—-Poisoning by arsenio 
—ITntention—Knuwled ge. 

Where accused, knowing Ite effect, administered arsenic to a boy nine 
years of age with the object of preventing the father of the boy from ap- 
pearing as a witness against himself in a criminal oase, but in such quanti- 
ty that the boy died in the course of three days :— Held that he was guilty 
of murder, though his intention might not have been to cause death. 

CRIMINAL ÅPPEAL from an order of E. H. AsHworts, Esq., 
Sessions Judge of Cawnpore. 


E. A. Howard, for the appellant. 
A. E. Ryves, (Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


Piggott, J.—In this case Gauri Shankar Bhat, aged fifty-eight 
years, has been found guilty by the learned Sessions Judge of 
Cawnpore on a charge framed under section 302 of the Indian Penal 
Code, the case against him being that he caused the death of a little 
boy named Parmanand by arsenical poisoning. The record is before 
us for confirmation of the sentence of denth and a petition of appeal 
has been presented by Gauri Shankar through the Superintendent of 
the Jail in which he-is-confined. We have also had the advantage 
of hearing the case argued on behalf of the appellant by a learned 
Advocate of this Cotirt. The story for the prosecution is that, on the 

o Cr. A. No. 41 of 1918. 
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23rd of September last, in the course of the forenoon, the accused 
asked two little boys, Parmanand and Durga, the sons of his neigh- 
boars Lala and Jawabir Kurmis, to come to him at a certain temple 
in order to study. ẹ The acoused’s own boys were there studying 
their books just outside the temple. It is alleged that Gauri Shankar 
offered some sugar to the boys, Purmauand aod Durga, taking 
precautions at the same time that his own sons should not receive any 
share of it.. The boys ate the sugar on the spot and, after some-time, 
«they were bath taken ill with vomiting and purging. They were 
carried to the hospital and the first report was made at the police 
station of Derapur on the 24th of September at I p. m, that is to 
say. withio about twenty-four hours of the-occurrence. In this 
report Lala, the father of the boy Parmanand, plainly accused Gauri 


Shankar of having given the two boys some poisonous substance in ` 


sugar. He did this on the strength of the statements made to him 
by the boys themselves. The boys were treated at the hospital and 
it was apparent that the case of the younger of the two, Parmanand, 
who wag only about nine years of age, was the more serious, and on 
the 24th of September, the statement of Parmanand was recorded by 
the Tabgildar Magistrate It is to the effect already explained. It 
alleges that Durga and Parmanand had been sent to the temple by 
iheir mother at Gauri Shankar's instance, that they were given 
sugar to eat, that they complained at the time that it had a curious 
taste, but were encouraged by the accused to eat it, and that they 
were taken ill shortly afterwards. The parents of the two boys 
removed them from the hospital on the morning of the 25th of 
September, perhaps injadiciously so far as regards Parmanand. The 
result was that, while Durga recovered, Parmanand died on the 


26th of September. The subsequent autoposy, taken in connection 
with the report of the Chemical Examiner, puts it beyond doubt that 


death was the result of arsenical poisoning. The hospital assistant 
who treated both the boys gives evidence to the sume effect. The 
symptoms observed by him were those of arsenical poisoning and he 


- suspected arsenic from the first 


The evidence onthe record is not voluminous, but it seems 
straightforward and reliable as far as it goes Musammat Jasoda 
is able to prove that Parmanand was sent to Gauri Shankar at the 
temple, at the latter's express request, and that when he returned 
home about noon he was vomiting und soon became seriously ill. 
The most important evidenca in the case is the statement of the 
boy Darga. He says that he was given sugar by the accused at 


the temple along with Parmanand ;_ that they both complained of 


the sugar tasting bitter, but the accused re-assured them, saying 
that there was pepper in it. There is :oņẹ slight discrepancy 
between his statement and the dying deélaration of Parmanand. 
Acocrding to the latter the boys were taken ill at the temple and 


had both of them vomited before they left it. 


~ 
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Durga he was able to go away and visit his house and another place, 
and had also eaten two puris, before he was taken ill. On a consi- 
deration of the evidence given by Lala the father of Parmanand and 
by Jawahir the father of Durga it soems probable that some con- 
fusion of memory on the part of the boy Durga is responsible for 
the discrepancy. The evidence of Lalu as to what ho was told by 
Paimanand clearly supports the version in the dying declaration. 
The point however does not seem of material importance, whatever 
the explanation of the discrepancy may be. o 


Thore is clear evidence of motive, although it may fairly be 
argued on the accuseds’ behalf -thal the motive is not a strong 
one for the commission of such an offence as murder. There was 
a criminal prosecution pending against Gauri Shankar and the case 
was down for hearing before tha Tahsildar Magistrate on the 24th 
of September. Lala had been active in arranging for the prosecu- 
tion and was the most important witness in the case. Jawahir, 
father of Durga, had also been summoned asa witness. In the 
result Lala was unable to attend because he was waiting upon his 
sick son, and the complaint was dismissed without any regular trial, 
the Magistrate apparently accepting a statement made te him by 
Gauri Shanker and not considering himself called upon to make 
further enquiry in the absence of the principal witness for the pros 
oution. 


The accused seis up no defence worthy of consideration, either 
in the court below or in the petition of appeal which he has ad- 
dressed to us. He denies all the facts alleged against him. He says 
he was not in the village at all on the 23rd of September and that the 
boys never came to him at the temple. In his petition of appeal to this 
Court he goes so far as to suggest that the parents of the two boys 
were go seriously at enmity with him that they administered poison 
to their own children in order to get him into trouble. A defence of 
the sort certainly does not help the accused. The assessors, as well 
as the learned Sessions Judge, were satisfied that the prosecution evi- 
dence was reliable and that Gauri Shanker had certainly administered 
arsenic to these two boys with the intention to make them ill. We 
have felt called upon to consider carefully the question as to the pre- 
cise nature of the offence thereby committed by the accused. The 
learned Sessions Judge passes over the point somewhat lightly, with 
the remark that the accused must have known that he was likely to 
cause the death of Parmanand by giving him arsenic. The question 
requires to be considered somewhat more carefully with reference 
to the provisions of sections 299 und 300 of the Indian Penal 
Code. With regard to the former of these sections, we think there 
can be no doubt that Gauri Shankar intended to cause bodily 
injury to the two boys and that the bodily injury which he intended 
to cause by tho administration of arsenic was of a kind likely to 
yesult in death, especially in the case of a little boy about nine 
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years of age. Further, we are quite prepared to hold that in 
administering arsenic to these boys he knew that he was likely 
thereby to cause death. When we come to consider the provisions 
of section 300 clagse (2) it becomes evident that the present case is 
one which lies very much on the boundary line. Somewhat similar 
questions havs had to be considered by this Court in cuses of dhatura 
poisoning and there has been some conflict of authority, as may be 
seen from the following cases :— 


Queen- Empress y. Tulsha (1), King-Emperor v. Bhagwan Din (3), 
King-Emperor v. Gutali (3). 


~ Each case must of course be decided upon its: own facts, but it 
seems a grave matter to hold that a man of the accused’s age, 
administering a substance like arsenic, with the effects of which the 
agriculturist population of Northern India is well acquainted, to a 
boy of Parmanand’s age, and actually causing his death thereby, is 


to be found guilty of any offence short of murder, even though his | 


intention at the time may not have been (and probably was not) to 
cause the death of the child Taking the provisions of the section 
in queafion as applicable to the facts of the case, we think we are 
bound to hold that Gauri Shankar, in committing the act proved 
against him, knew it to be so imminently dangerous that it must in 
all probability cause to the boys such bodily injury as is likely to 
cause death The case therefore just falls within the definition of 
, the offence of murder. Regarding it, however, as a case standing 
very much upon the border line, and accepting, as we do, the con- 
clusion that the intention was not to cause the death of either of 
‘the boys, we do not think it necessary in this case to pass the severe, 
sentence provided by law. We so far accept the appeal of Gauri 
Shankar that we set aside the sentence of death passed upon him, 
but affirm his conviction. We direct that he undergo transportation 
for life with effect from the 2nd of January, 1918, the date of his 
conviction in the Sessions Court. 


Sentence reduced. 


(1) [1897] I. L. R., 20 AML, 143. (2) [1908] 1. L. R., 30 All, 568. 
(3) [1908] I. L. R., 31 All., 148. 
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MUHAMMAD ISHAQ KHAN AND OTHERS ( Plaintiffs ) 


versus 
MUHAMMAD RUSTAM ALI KHAN anp orsurs ( Defendants)” 


Civil Procedure Code (dct V of 1908) section11, Explanation V, Order 20, ° 
rule 183—Suit for possession and mesne profits —Decree silent regarding fu- 
ture mesne profilse—Fresh suit for such profits not barred. 

Notwithstanding the provisions of sections 13 and 43. Act No. XIV of 
1882 a snbsequent guit for mesne profits pendente lita and from the date of 
the decree to delivery of possession could be maintained when the court had 
omitted to adjudicate upon the claim in the guit for posseasion of immov- 
able property and for mesne profits, past and future, and the changes in 
Act No. V of 1908 do not bar such a sait for the mesne profits accruing due 

. after the institution of the former suit. The change embodied in Order 20, 
ule 12 of the present Code of Civil Procedure is that it ia the cogrt: which 
nears the suit which ie to ascertain the mesne profits whether those mesne 
profits bo mesne profits which accrued before the institution of, ‘the enit 
or afterwards up to the date of the delivery of possession, aud it ia this 
Court which is to pass the final decree for mesue profits which bas to be 
executed by the court executing the decree, and farther than this there is 
no alteration in the nature of the olaim as to fature mesne profits. 


First ArreaL from a decree of Basu Man MOHAN SANYAL, 
Additional Subordinate Jadge of Meerut. 


The plaintiffs were trustees under a ee executed by Nawab 
Mobammed Azmat Ali Khan of Karnal. On the death of the Nawab in 
1908 the defendants, his step-brothers, entered into possession of the 
wakf properties. The plaintiffs instituted a suit against the defen- 
dants in 1912 for enforcement of the wakf and possession of the wakf 
properties. In the plaint the plaintiffs prayed for adeoree for pos- 
session, and for the sum of Its. 81,034-9 as past mesne profits. They 
also claimed pendenie lite und future mesne profits till delivery of 
possession. The suit was after contest deoreed by the court of first 
instance (the Additional Subordinate Judge of Meerut), and the . 
decree was, on appeal, confirmed by the High Court. (For the 


` judgment of the High Court see 


Rustam Al: Khan v. Mushiag Hussain, [1916] 14 A. L. J R., 554. 
Issue relating to megne profits framed by the learned Subordinate 
Judge was as follows. ‘Are the plaintiffs entitled to Wasilat? IE 
so, to what amount?” The court found that “ Rs. 65,890-6-5 is the 
total of the profits for three years. ‘The operative portion of the 
° F. A. No 3 of 1917. . 


~ VOL. XVI. | HIGH COURT l 183 


judgment ran as follows. “Ordered that plaintiff’s claim for posses- Civin 
sion as trustees be decreed as prayed. The claim about the i 
Wasilat up to the date of suit is decreed to the extent of Rs 57,564 ee 
and also for Rs. 1,227-4-4 amount of cash deposit. Remainder of fguag Kuan 
the Wasilag and cash profits in deposit being not proved, claim about t. 
it is dismissed.” The decree as drawn agreed with the judgment. Rustam AL 
The plaintiffs instituted the present suit to recover mesne profits nua 
from the date of the institution of the first suit till the date of deli- 

e very of possession by the defendants to the receiver appointed by 
the High Court. The défendants contended, inter alia, that mesne 
profits now in suit having been expressly claimed in the former svit 
and refused, the claim was res judicata and was, under section 11 
Civil Procedure Cote unsustainable. The lower court gave effect to 
this plea and dismigsed the suit. 


Tej Bahadur Sapru (with him Kailas Nath Katju and Sheikh 
Abdullah), for the appellants contended that the suit was main- 
tainable and the claim as to future mesne profits not having been 
tried at all in the earlier suit, section 11 did not apply. The plain- 
tiff could not in that suit claim any decree for pendente lite and 

-future-fhesne profits as a matter of right, no cause of action having 
arisen-for the same at the date of the institution of that suit. It was 
éntirely“in the discretion of the court to grant or to refuse relief as 
to future mesne profits. Non-exercise of the discretion in the plain- 
tif—’s favour would not take away his right to future meshe profits 
when they actually become due 


‘Ram Dyal v. Madan Mohanlal, [1899] I. L. R., 21 All, 426; 


Man Mohan Sirkar v. Tho Secretary of State for India, [1890] I. L. R., 
17 Cal., 968. i 


The lower court is of opinion that by reason of some change in 
arrangement and phraseology there had been a change in the law 
and the decisions under the Old Code were no longer good law. 
This was not so. The Janguage of sections 211 and 212 of the Old 
Code and Order 20, rule 12 of the present Code was substantially the 

: same, nnd the two sections in the Old Code had now been amalga- 
mated into ones It was a well-settled principle of construction 
that the Legislature was presumed to know not only the general 
principles of law but the. construction which the courts bad put 
upon particular statutes, and where a section of an Act which had 
received a judicial construction was re-enacted in the same words, 
such re-enactment must be treated as a legislative recognition of 
that construction. a l 


Ea-parte Campbell, [1870] 5 Ch. App., 708. 


"e 


If the Legislature had intended to overrule the unanimous de- ` 
cisions of 9]1 the High Courts on the points it would have done £o 
by the uae of clear and apt language, and not indirectly and by mere 
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implication. Under the present Code all matters and enquiries relat~ 


ing to mesne profits were to be decided in the suit itself and could 
not be relegated to the execution department. In that view the 
retention of clauses (1) and (2) and the proviso tqsection 244 of the 
Code ef 1882 had become useless, and consequently no gmilar pro- 
visions were to be found in section 47 of the present Code which had 
been entirely recast. The insertion of the proviso to section 244 of 
the old Code under section 47 of the present Code would have been 
entirely meaningless and out of place and its omission fherefore did 
not at all imply that a separate suit for future profits not dealt with 
by the decree would no longer lie. Reports of select committees 
were not admissible on questions of construction of statutes, and the 
lower court ought not to have referred to the report of 1903. But 
even if the report were looked at, it would favour the plaintiff's 
argument. The report of 1903 referred to by the lower court was 
appended toa bill which ‘contained an express clause purporting to 
change the law and to overrule the previous decisions. But that 


bill had been withdrawn and in the report to the bill which was. 


subsequently introduced and passed, there was no indication that any 


change in the law in that direction was ever contemplated, tke lower 


court had relied upon the decision of the Madras High Court-in.-. 
Ramasami Atyar v Srirangaraja, [1914] 26 I. O., 622; 


© 
eo 
re 37 


but that case had been subsequently overruled by a Full Bench ‘of 


the Madras High Court, 
Doraisami Aiyar v. Subramania diyar, [1917] 38 Mad. L. J., 699. 


Sir Sundar Lal (with him A. Æ. Ryves), for the respondents, 
submitted that, if it were open to him he was prepared to argue that 
the case of 

Ramdyal v. Madan Mohanlal, 


had been wrongly decided. 


[Ricoanps, C.Jd.—We are bound by the decision of the Fall 
Bench and must accept it as correct. ] 


In that case it was submitted that there had been a change in the 
law, and by the amalgamation of old sections 211 and 212 in one sec- 
tion in the present Code the Legislature had intended to place claims 
to all mesne profits (whether past or futnre) on an equal fuoting. The 
cause of action for recovery of immoyeable property and its rents 
and mesne profits was one and indivisible, and the plaintiff having 
once claimed mesne profits, could not bring a fresh suit for the same 
purpose.. Ona proper construction of Order XX, rule 12 he could 
have insisted for a decree for future mesne profits. The omission of 
any provision in the present Code corresponding to the proviso to 
section 244 of the old Code was most significant and indicated that 
Explanation V, appended to section 11 of the present Code, would 


fully apply to the present case. He referred to section 34 of the 
present Code. : 


VOL. XVI.| « HIGH OOURT 185 


[Ricuarps, ©. J.—Section 34 by implication supports the 
appellant’s argument. There is an express prohibition regarding 
a suit for future interest; if the Legislature had intended to bar a 
suit for future mesne profits not dealt with by the decree, it would 
have also said so qxpreasly J. 


Kailas Nath Katju, in reply, submitted that causes of action for 
recovery of immoveable property and for its mesne profits were 
separate and distinct. 


„ Nandan Singh v. Ganga Parshad, [1913] I. L. R., 36 All . 512, at 517. 
The judgment of the Court was delivered by 


Riowarps, O. J.—-This appeal arises out of a suit for mesne 
profits. A previous suit had been brought in which possession of 
the land had been claimed. A certain sum was alro claimed 
as mesne profits for the period prior to the institution of the 
suit. There was a further claim for mesne profits during the 
pendency of the suit and afterdecree. The suit resulted in a decree 
for the plaintiffs for possession of the land and also a decree for a 
portion of the amount claimed by the plaintiffs for mesne profits. 
The rest of the plaintiff’s claim was dismissed. On referring to the 
judgment itis quite clear that the court never dealt or purported to 
deal with the mesne profits during the pendency of the suit or after 
decree. In the present suit mesne profits are claimed from the date 
of the institution of the suit up to the date of delivery of possession. 
The defence is that the decree in the previous suit operates as res- 
judicata and reliance is placed upon the provisions of section 11, 
Explanation 5. Section 11 provides that “no court shall try any 
suit or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a foriner suit between 
the same parties...... in a court competent to try such subsequent 
suit.” l 
Explanation 5 provides that “any relief claimed in the plaint 
which is not expressly granted by the decree shall for the purposes 
of this section be deemed to haye been refused.” This explanation 
corresponds exactly with explanation 3 of section 13 of the old 


Code. 


Reliance is also placed upon the provisions of Order 2, rule 2, 
which provides that ‘“‘every suit shall include the whole of the claim 
which the plaintiff is entitled to make in’ respect of the cause of 
action,” l 


The contention on behalf of the defendant is that the court in the 
previous suit not having granted mesne profits during the pendency 
of the suit and from the date of the decree up to the date of delivery 
oË possession must be deemed to have refused it, Further the decree 
ought to be interpreted as having expressly dismissed the suit in 
respect of mesne profits save to the extent that mesne profits were 


XVI 24 R 


Orv 


———— iae 


1918 


TpHaq KHAN 
v. 
RUSTAM ALI 
KHAN. 


Richards, 
C. J. 


4 daar 
Orvn. 


1918 


[snag Kuan 

tia Pae 4 

Rustam Axi 
Kaan, 


eaaa anana 


Richards, 
Q. J. 


186 . 7 BIGH OOURT [A. L. J. B. 


granted, The very same question had frequently arisen inthe High 
Courts in India before the coming into operation o of the present 
Code of Civil Procedure. All the courts appear to have held that 
notwithstanding the provisions of the old Code a suit for mesnè 
profits pendenie lite and from the date of the decree to delivery of 
possession could be maintained. This was expressly held id the case 
of Ram Dayal v. Madan Mohan Lal (i). In that case just like the 
present there had been in a previous suit a claim for mesne profits 
prior to the institution of the suit and also future mesne profits. 
Nevertheless the court held that the subsequent suit*for mesne 
profits from the date of the institution of the suit upto delivery of 
possession could be maintained when the court in the previous suit 
had not decided the right of the plaintiff to these mesne profits. We 
think that we are bound to follow this decision unless it is shown 
tbat the legislature when enacting the present Code of Civil Proce- 
dure altered the law. Itisa recognised rule that where there have 
been decided cages before aii Act is amended, if the amendment does 
not expressly show that the law as interpreted by the decisions is 
altered. the rule laid down by the decisions is to be adhered to. 


, We now propose to consider whether the provisions of the Code 
of Civil Procedure of 1908 altered the law in respect of the matter 
with which we are dealing. Section 211 of the Code of Civil Pro- 
cedure of 1882 provided that in a “suit for the recovery of posses- 
sion of immoyeable property yielding rent or other profit, the court 
may provide in the decree for the payment of rent or mesne profits 
in respect of such property from the institution of the suit until the 
delivery of possession to the party in whose favour the decree was 
made.” 


It is to be noted that in this section there is no reference to a 
claim in the plaint being made for mesne profits. Section 215 
provided that where the suit was a suit for “possession of immove- 
able property and for mesne profits which have accrued on the 
property during the period prior to the institution of the suit and 
the amount of such profits is disputed, the court may either, deter- 
mine the amount by the decree itself or may pass a decree for the 
property and direct an enquiry into the amount of mesne profits and 
dispose of the same on further orders.” 


The provisions of these two sections seem to have been amalg i 
mated in the provisions of Order 20, rule 12 of the new Oode 
That order provides that ‘where there is‘ suit for the recovery of 
possession of immoveable property and for rent or mesne profits, the 
court may pass a decree (a) for possession of the property, (b) for 
the rent or mesne profits which have accrued on the property during 
the period prior to the institution of the suit or directing an enquiry 
as to such rent or mesne profits,” and (c) directing an enquiry as to 


(1) [1899] I. L. R., 21 All, 425, F. B. 
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the rent or mesne profits from the institution of the suit until (i) see 
the delivery of possession to the decree-holder, (ii) the ` relinquish- joie 
ment | of possession by tke jadgment-debtor with notice to the decréé- $ 
holder through the court, or (iit) the expiration òE three years from ceed Kuan 
the datesof the decree whichever event first happens.” Clause 2o0f >> «. 

‘this rule provides | e where an enquiry is directed under clause (b) or Rustam ALI 


clause (c) a final decree in respect of the rent or mesne profits shall agi 
be passed i in accordance with the result ‘of the enquiry.” Richards, 
Under the old Code the practice was that excepting those cases” 0. J, 


in which the court had actually found a certain amount due for 
mesne profits, the court executing the decree used to be called upon 
to make an enquiry and to ascertain in execution the amount of 
mesne profits whether they were mesne profits which had avcrued 
prior to the institution of the suit or mesne profits which had 
acorued ‘between that date and the delivery of possession. The 
authority to make this enquiry was conferred on the court executing 
the decree by section 244 of the Code of Oivil Procedure of 1882 to’ 
which we shall presently refer. Tt would seem therefore that the 
only substantial change that has been made in the law is that it is 
the cdtrt which hears the suit which is to ascertain the mesne ‘profits, 
whether those mesne profits be megne profits . which accrued before 
the jnstitution of the suit or afterwards upto the date of delivery of 
possession, : and it is this Court which is to make the final decree for 
{nesne profits which has to.be executed by the court executing the 
spores. We do not think that any significance i is to ibe” attached to 

e fact that in section 211 of the old Code there is no reference ‘to a 
glaim for mesne profits or to the fact that ‘Order 20, rule 12 pur- 
ports to deal with spits in which mesne profits 1 are claimed. Section 
944 of the old, Code dealt with certain matters which were to be 
determined by the court executing the decree and not by a separate 
guit, and amongst other questions , the very first mentioned were 
questions regarding the amount of any. mesne profits as to which the 
‘degree had directed an enquiry. ‘There is a proviso at the ‘end of 
the section i in the Following x words ‘“ Nothing in this section shall be 
deemed to bar a separate suit for mesne profits accruing between 
the institution of the first suit and the execution of the decree there- 
in where such profits are not dealt with by such decree.” The 
corresponding section of the Code of 1908 is section 47. In this 
_ section reference to all questions of mesne profits 1 is omitted and the 
proviso which we have quoted from section 244 i is also omitted. The 
argument is that this last mentioned omission is most significant and 
that it demonstrates the intention of the Legislature, that suits for the 
recovery of mesne profits after a previous suit for possession cannot 
be maintained. A little consideration shows that this argument is 
not so forcible as might appear at first sight. ` he proviso to section 
244 of the old Oode seems to have presumed that there was nothing 
in the Code itself which would prevent a second suit for mesne pro- 
fits but that it might be contended-that the provisions of section aoe 
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would preclude a second suit and accordingly the words of the pro- 
viso are not that nothing “in the Code” shall be deemed to bara 
separate suit for mesne profits but that nothing “in the section ” 
shall be deemed to bar such a suit. It becomes apparent that the 
retention of this proviso in the new Code would have been altogether 
meaningless and out of place because in section 47 of the new Code 
there is no reference to enquiries as to mesne profits at all and 
Order 20, rule 12, to which we have already referred expressly 
takes away the jurisdiction of the court executing the decree to 
make any enquiry in respect of mesne profits. The learned Judge 
in the court below has referred to the report of the select 
committee on the provisions of the contemplated amendment of 
the Code of Civil Procedure. If it were permissible to consider 
the report at all the inference would seem to be rather against the 
respondent than in their favour. The quotation had reference to a 
Bill which was subsequently withdrawn. In this Bill there was a 
provision which would have made it quite clear that a second suit 
for mesne profits could not be maintained. This provision does not 
find a place in the measure which was actually enacted. Jf any 
legitimate inference could be drawn at all, it would seem, as if the 
Legislature knowing well the course of decisions in the Courts in 
India had come to the conclusion that it was best to maintain the 
rule of law as established by the cases. In this connection it may 
not be altogether out of place to suggest that there are some practical 
difficulties in the way of ascertaining’ mesne profits pendente lite and 
particularly future mesne profits in the original suit. Where there 
are more defendants than one their liability may not altogether be 
the same and the final ascertainment of the amount due for mesne 
profits from the date of the decree to the time of delivery of posses- 
sion can never be made until possession is actually taken by 
relinquishment on the part of the defendants or through the court. 
We may mention here that the question recently arose in the 
Madras High Court in the case of Doraisami Aiyar v. T. Subramania 
Aiyar (1), in which the majority of a Full Bench of that court were 
of opinion that notwithstanding the provisions of the new Code a suit 
for mesne profits like the present could be maintained. 


We allow the appeal, set aside the decree of the court below and 
remand the case to that court with directions to re-admit the suit in 
its original namber and to proceed to hear and determine the same 
according to law. The appellants will have their costs of this ap- 
peal. Other costs will follow the event. 

K- N. K. . Appeal deoreed. Cause remanded. 


[1917] 33 M. L. J. R., 699. 
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Government of India Act, 1915, section 107— High Court's power of superinien- January, 28. 
dence—Cods of Criminal Procedure (Act V of 1898), sections 145, 43 (8). 
Section 107 of the Government of India Act cannot be invoked so as to 
question proceedings which purport to be proceedings lawfully taken by a 


Magistrate under Ohapter XII of the Code of Criminal Procedure. 


Wasa, J. 


CrimiInaAL Reviston from an order of Panpir BIsHEsHWwARI 
Prasan, Magistrate, First Class of Gorakhpur. 


` Satya Chandra Mukerji, for the applicant. 
The following judgment was delivered by 


Wasa, J.—I have no power to send for the record in an appli- Walsh, J. 
cation for revision relating to proceedings under Chapter XII. Sub- 
section (3) of section 435, Criminal Procedure Code, absolutely 
prohibits that course. The law as laid down by the (general current 
-of authorities in this Province is that the superintendence section, 
which is now section 107 of the Government of India Act, cannot 
be invoked so as to question proceedings which purport to be 
proceedings lawfully taken by a Magistrate under Chapter XII. It 
is well recognized that there is an irreconcileable difference of opinion 
on this point between some of the High Courts, notably two recent 
judgments, one delivered by my brother Knox and one delivered 
in Patna by the former Chief Justice of the Patna High Court based 
upon the course of authorities. It is obvious that having regard to 
the view established in this Province it is difficult to question proceed- 
ings of this kind at all. Jt has been said that proceedings which pur- 
port to be under Chapter XII may be improperly taken, improperly 
brought, or conducted, and therefore may be treated as if they were 
no proceedings underthe Chapter. This view is not a sound one and 
has been frequently dissented from—even by the Privy Council in 
cases of awards where the arbitrators so long as they act within their 
jurisdiction are mastersof the situation. It has been sought by persons 
trying to get rid of an award to say that, if they have gone wrong 
either in law or procedure or something of that kind other than mis- 
conduct although there is no appeal, the award is bad and therefore 
no award at all. Inthe same way itis sought to argue that pro- 
ceedings, under Chapter XII where, for example, all the proper ` 
parties are not required to attend court and so forth, being proceed- 
ings which are defective and therefore bad, may be treated as though 

® Or. Rev. No. 83 of 1918. 
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they were no proceedings atall. I think it is impossible to give 

effect to this view and there is the further difficulty as pointed out 

by Knox, J. that this cannot be determined without sending for the 

record. This is just what this Court cannot do. e 


On the other hand there is the difficulty in the other Point of 
view, viz., that though the Legislature has vested in this Court a com- 
plete discretionary power of superintendence to check irregular pro- 
ceedings of inferior courts which may result in serious jojury or, 
injustice, if the view which I have just stated is corréct—the view 
with regard to the sending for record or otherwise enquiring into 
proceedings under Chapter X1I,—the jurisdiction of this Court to 
superintend proceedings under Chapter XII may become a dead 
letter. I think that this is not necessarily so There is at any rate 
one way in which it seems to me both views may be reconciled. If 
proceedings totally without legal foundation or legislative authority 
are taken by a Magistrate in the name of proceedings under ‘Chapter 
XII but not seriously purporting to be taken under, or to comply 
with the provisions of that Chapter, and this Court is satisfied of that 
fact by reliable evidence, then I think there is clearly a case for inter- 
ference. J myself interfered in one case which seemed to be a palp- 
able and serious misunderstanding of the powers conferred by this 
section where the Magistrate had not even had a report at all ‘which 
dealt with any question of the breach of peace so that the legal 
foundation for his authority had never been laid, and in inter- 
fering in that case [ adopted the dictum ‘of Six JonN STANLEY 
who ‘seemed to think that the superintendénce section could be appli- 
ed to any circumstances to which revision would apply if it had’ nat 
‘been expressly excluded. 


Somehow or ather in that case, Ido not know how, the circum- 
stances were before me, because the record had been sent for and the 
application had been admitted. It is always open to a party in such 
a case as this to satisty the High Court that the property of which 
he is entitled to possession has been dealt with by an order which has 
no- legal authority at all, and he may do so by an affidavit or in any 


other reliable manner, and thereby invoke the superintending power 


of.the court, but I do not think he can ask this Court to interfere in 
revision or to send for the record, merely by showing that on the 


„faco of the judgment the Magistrate has neglected or misinterpreted 


some of the provisions of the Chapter. 
The application is rejected. 
Application rejected. 
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"Registration Ace (XV I of 1908), section 17—Reversioner—Agreement to forego 


right to sue for declaration in court—Document not compulsorily registrable. ery : 
Certain reversioners executed an agreement whereby they agreed to me 


forego their 1ight to sue for a declaration that a deed of gift executed by 
a widow in favour of certain persons was not binding after her death :— 
Held that the document did not convey any right, title or interest nor did 
it purport or operate to extingnish any right etc., and therefore was not 
compulsorily registrable within the meaning of section 17 of the Indian 
Registration Act. 


Orig MIROELLANEOUS REFERENOE from A. G. SuiRBEFF, ESQ., 
under Secretary to Government, United Provinces to this Court. 


Lakshmi Narain, for the petitioners. 
Damodar Das, for the opposite-parties. 
The judgment of the Court was delivered by 


TuDBaLL, J.—Ihis isa reference under Rule 17 of the Rules Tudball, J. 
and Orders relating to the Kumaun Division of 1894. The facts are 
simple. Musammat Bhana, a Hindu widow, having a widow’s estate 
executed a deed of gift in favour of her husband’s sister's sons. The 
plaintiffs aré thé presumptive reversioners. After the deed of gift 
had been executed they were preparing to bring a suit fora declaration 
that the deed of gift was not binding upon them. The donees and 
the plaintiffs came to terms. The plaintiffs executed an agreement 
in favour of the donees under which they agreed not to enforce their 
right to the declaration which they were about to seek in consider- 
ation of the donees transfering to them half of the property and 
also undertaking to support Musammat Bhana for the rest of her 
life and to pay off her debts. The donees executed an agreement at 
the same time under which they agreed that they would transfer half 
the property to the plaintiffs and would support Musammat Bhana 
and pay her debts. In spite of this agreement the plaintiffs have 
brought the present suit in which they ask for a declaration that they 
are heirs to the property and tbat the deed of gift should be set 
aside as against them. The court of first instance held that in view 
of the agreement the plaintiffs’ suit was barred and dismissed it, the 

Civ. Mis. No. 421 of 1917, 


oo 
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Orv, defendants being fully willing to carry out their tesms of the 
Te contract. The plaintiffs appealed. The appellate court held that 
eee the agreement ought to have been registered under section 17 of 
BHANA the Registration Act and as it had not been registered it was not 
v. admissible in evidence and this evidence having vanished, it gave 
Gumax the plaintiffs a declaration that the deed of gift was not bmding upon 
S them. We are asked our opinion as to whether the decree passed 
Tudbalı, J. by the Commissioner was correct, and if not what decree should 
- have been passed in the case. We have examined the agreement. 
->o In ovr opinion it was not compulsorily registrable under seStion 17'* 
“t+ of the Registration Act. It conveyed no right, title or interest 
- nor did it purport or operate to extinguish any right, title or interest 
vested or contingent in immoveable property of the valué of Rs. 100. 
All that the plaintiffs agreed to do was to forego their right to sue 
for a declaration for a certain consideration. As reversionerg they 
had no transferable right, title or interest in the property nor did 
they purport to transfer any such right. They simply agreed not 
to sue for the declaration for which they have now sought by this - 
suit in court. The document was clearly admissible in evidence. 
In the circumstances of the case as stated above we think that the 
plaintiffs’ suit was rightly dismissed by the court of first*instance. 
It is nowhere alleged that the defendants have refused to carry out 
their agreement. In the course of the suit the defendants expressed 
their willingness to be faithful to their word. There was considera- 
tion for the agreement and we think that the plaintiffs were bound 
thereby. In our opinion the decree of the appellate court should be 
set aside and that of the court of first instance should be ‘restored 
and that the defendants should have their costs in all courts includ- 
ing the costs of this reference. The costs in this Court will include 
Rs. 50 pleader’s fees of the defendants. 


2 


Appeal decreed. 
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Agra Tenancy Act (No. Il of 1901), section 164—Suit for profits against Dec. 11. 


lambardar—Deaih of lambardar during pendency of suit—Suit continued —— 

against representative of lambardar— Liability of such representative—Con- BANERN, J. 

struction of statute. Praeorr, J. 
The word ‘defendant’ in sab-section (2) of section 164 of the Agra WALS, J. 


Tenancy Act contemplates the original defendant to a suit, and therefore 
the amount to which the plaintiff would be entitled would inolude suoh 
sums as remained uncollected owing to the negligence or misconduct of the 
original defendant, that is, of the lambardar. In view of the provisions of 
section 164, the question of gross negligence or misconduct of the original 
lambardar would have to be gone [nto and if such negligence or misconduet 
was shown, his representative would be liable to the extent of the assets of 
the deceased which came into his hands. The liability, however, of the 
repregentative of the lambardar would not’ be a personal liability. The 
assets of a deceased lambardar should not escape liability simply becanse 
the said lambardar who bad neglected to make collections or was guilty 
of grors misconduct, happened to die after the expiry of the year during 
which the collections had to be made. 

A suit for profits actually collected and also such as remained uncollected 
owing to hia gross negligence and gross misconduct was brought againat 
a lambardar. He died during the pendency of the suit and his legal repre- 
sentative was made defendant in his place. He contended that he would 
not be liable for such sums aa were left uncollected owing to the negligence 
and misconduct of the original defendant :—Held that he would be liable 
for such sums, the decree being confined to the nesets of we deceased 
lambardar in his hands. 

SECOND APPE:\L from a decree of Panpir Doraa Dorr Josa, 
First Additional Judge of Aligarh, reversing a decree of R. D. 
W. D. Maotzop Esq. „ Assistant Collector, First Clase. 


The facts of the case fully appear from the following extracts 
from the referring order. 
Warsa, J.—This is a suit under section 164 of the Tenancy Act : 
of 1901. The suit was brought by the plaintiff, a co-sharer, against 
°§. A. No. 796 of 1916. 
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Kundan Singh, the then lambardar and another defendat, the ven- 
dor of the plaintiff, whose position is immaterial to the question raised 
in this appeal. ‘The claim made was for the plaintiff's share of the 
profits which Kundan Singh had actually collected and also for 
such sums as owing to his negligence or miscondfct he bad failed to 
collect. Daring the snitand before the date of hearing Kundan 
Singh died and the present defendant Tej Singh the son and heir 
was brought on the record as his personal representative, and the suit 
proceeded against the defendant, the personal representative, as such, 
in respect of the liability of his deceased futher which’ had accrued 
before the death of the father to the extent of the assets which came 
into the hands of the defendant as his father’s representative. The 


‘son is not sued in his personal capacity, nor does the action re- 


late to any failare to carry out the duty of Jambardar. or misfeasance 
in carrying out the duty, after the death of Kundan Singh. The sole 
questions therefore in the suit are what would have been the liability 
of Kundan Singh under section 164 if he had lived, and what is the 
liability of his estate now that he is dead. The lower court has held 
that the son isnot liable for the misconduct and negligence of his 
father and from that decision this appeal is bronght. In the sense that 
a son is not liable for the torts of his deceased father, itis an accurate 
expression of the law, but in my opinion the negligence or misconduct 
mentioned in section 164 is nota torbat all, It is the breach or 
neglect of an obligation of a qua:i contractaal nature arising out of 
an agency ortrust undertaken by the lambardar by the acceptance 
of the post and imposed upon him by statute viz., section 164. 


There is a considerable body of authority that the liability for 
sums remaiving uncollected does not survive under this section 
after the death of the Jambardar. By that authority I am bound 
and therefore I must either dismiss the appeal or refer the matter to 
the Chief Justice for further consideration by a Fall Court. 


“ The general rule” says Williams on Executors Volume II of the 
10th Edition, page 1346, “has been established from very early times 


with respect to such personal claims as are founded upon any obliga- ` 


tion, contract debt, covenant or other duty that the right of action on 
which the testator or intestate might have been sued in his life-time 
survives his death and is enforceable against his executor or adminis- 
trator. Therefore it is clear that executors or administrators are 
answerable, as far as they have assets, for debts of every description 
due from the deceased.” Again, on page 1353, after pointing out 
that in cases of tort, if the person, by whom the injary was commit- 
ted, dies, no action of that kind can be brought against his executor 
or administrator, the author goes on “ Bat the case is different where 
the act is not a mere tort but isa breach of a quasi contract where 
the claim is founded on a breach of fiduciary relation or on failure to 
perform a duty.” I take it to be impossible to deny that the duty 
of a lambardar imposed upon him by this section, to take reasonable 
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care to collect the profits and to hand over what he has collected, 
comes within the definition which I have read and the liability sur- 
vives after death. 


An examinatitn of the section shows that it contains nothing to the 
contrary.” Sub-section 1 provides that a co-sharer may sue the 
lambardur for bis share of the profits By section 166 the word 
lambardar there includes heirs and legal representatives. Sub- 
section 2 provides that in any such suit the court may award to 
the plaintiff sums remaining uncollected owing to the negligence or 
misconduct of the defendant. Plainiif in sub-section 2 m-ans 
oo-sharer and defendant means lambardar. They are merely synony- 
méus: Apart from authority, therefore, having regard to the 
common ‘law and sections 164 and 166 I find considerable difficulty 
in seeing what defence a gon has in respect of assets in his hands, to 
an action brought aguiast his father under re :tion 164 during bis 
father's life-time. With great diffidence I think that the authorities 
to the contrary are not satisfactory. In this case the defendant was 
the Jambardar when the suit was instituted and the cause of action 
must be determined at the time of the commencement of the suit, 
and therefore there is a distinction between this and the case 
reportor in I. L. R., 29 Allahabad, 15 I think the matter is one 
which I ought to refer to the acting Chief Justice with a view to 
having the question re-considered by a Full Bench. 


Surendra Nath Sen, for the appellant.—In a suit instituted against 
a lambardar under section 164 of the Tenancy Act, if the lambar- 
dar dies in the course of tho suit, what is the measure of the liability 
of his legal representative who is brought on the record? That is 
the question for determination in this appeal. The enforcement of 
the liability will, of course, be limited by the amount of the assets of 
the deceased lambardar in the hands of his legal representative ; 
the question is, what is the extent of the liability ? IE the.Jambar- 
dar had not died pendente lite the plaintiff would unquestionsbly be 
entitled, under clause (2) of section 164, to get profits not only on 
the collections actually made by the defendant, Jambardar, but also 
on sums left uncollected owing to his negligence or misconduct, 
The mere fact that the original defendant died during the pendency 
of tho suit would not alter the rights of the plaintiff or affect the 
suit in any way, and the liability of the original defendant would 
attach unaltered to his assets in the hands of his legal representatives. 
In other words, the right of suit survives in its entirety against 
them ; the same cause of action, and the same suit, continues against 
them. This is made clear from a comparison of the language of the 
present Act and of that of Act XII of 1831. In section 164 cl. (2) 
of the present Act the word “ defendant” has been substituted-for 
the word “lambardar” in section 209 of the former Act, and a 
new provision introduced by section 166. By this change the 
Legislature has made it quite clear that à suit brought agaivat the 
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lambardar can be continued unchanged against his legal répresenta- 
tives. 


A consideration of general principles, apart from the enactment, 
also points the same way. The liability of a lambardar in respect 
of the payment of profits to the co-shurers is not of. the ture of a 
personal tort but is a quasi contractual liability. His position is like 
that of a trustee or agent of the whole body of co-shurers. Having 
regard to the nature of his position, the obligation is not merely 
personal but quasi contractual. That being the case, the liabfility is 
not aliered by the mere fact of his death during the pendency of the 
suit and the substitution of his heirs on the record. 


The word “ defendant ” in section 164 cl (2) means the original 
defendant to the suit, who, in the present case, was the lambardar 
himself. The case of 


Dip Singh v. Ram Charan, [1906] I. L. R., 29 AlL, 15, 


is distinguishable. There the suit was brought a/ter the death of 
the lambardar, against his legal representatives. The other cases 
mentioned in the referring order were decided under the former 
Act XII of 1881. Moreover, the decisions were based on the view 
that the liability of a lIambardar was a personal liability only. The 
case in the Allahabad Weekly Notes for 1886, at page 32 was, again, 
a case in which the suit was instituted against the heir of the deceased 
lambardar. 


Peary Lal Banerji, for the respondents.—In order to ascertain 
the basis of a lambardar’s liability it is necessary to consider his 
position. He is not a trespasser or a person in wrongful possession, 
and cannot, like them, be made liable for mesne profits which he has 
not collected. But for section 164 (2) he cannot be made liable 
for what he has not collected, 1. e , liable by way of damages. Al- 
though his liability is statutory, in character it is really based upon 
a liability for damages. A Jambardar makes no contract whatsoever 
with the co-sharers. He may, at the outgide, be regarded as making 
a contract with the Collector. 


Negligence or misconduct in the performance of a duty is always 
a tort. In confining the lambardar’s liability in respect of sums left 
uncollected to those sums which are proved to have been uncollected 
owing to his negligence or misconduct, the Legislature clearly shows 
that it regards his liability as being based on tort. l 


This liability, being a personal one, based on tort, cannot be en- 
forced against his legal representatives. Where the estate of a tort- 
feasor has not been enriched, the estate as such is not liable, but the 
tort-feasor is only personally liable in damages. The leading case 
on the subject of liability of representatives is that of 


Phillips v. Homfray, [1883] 24 Oh. D., 439. 
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Gulab v Fateh Chand, [1886]6 A. W. N., 32; 
Afurad-un-nissa v. Ghulam Sajjad, [1897] I. L. R., 20 AIL, 73 ; 
Bir Narain v. Girdhar Lal, [1897] I. L. R., 20 All., 74 F, N. 


The next question is, whether there are sufficient grounds for sup- ` 
posing that the Legislature in the present Act altered its view of the 
character of this liability and regarded it as resting on some other 
basis. The alterations made by the present Act are the enactment 
of section 166 and the change of the word “ jambardar ” to the word 
“« defendant” in section 164 (2). By the first, suits were allowed 
to be brought in the Revenue Courts against the heirs of a lambardar, 
whereas the former Act XII of 1881 allowed suits only against the 
Jambardar himself. Under that Act, however, asuit which had been 
brought®against the lambardar could, on his death, be continued 
against his heirs who were brought on the record; as happened in both 
the cases in I. L. R., 20 All., cited above. The continuation of the 
suit against the heirs is not a new feature introduced by the present 
Act, and there has been no change of policy so far assuits instituted 
against a Jambardar, who happens to die pendente lite, are concerned. 


The second alteration, namely that of the word “ lambardar ” to 
the word “ defendant,” was necessitated by the fact that under the 
present Act a suit could be brought against the heir of. a deceased 
lambardar. By this alteration the Legislature clearly indicated an 
. intention that the heirs of a deceased lambardar were not to be made 
liable for the non-collections of the lambardar. If the word “ lam- 
bardar ” had continued to stand as it was, then in a suit instituted 
against the heirs of a lambardar a decree would be passed against, 
them in respect of the sums left uncollected through the negligence 
or misconduct of the deceased lambardar. In keeping with the view 
that the liability for non-collections was personal to the lambardar, 
and to prevent the liability from being enforced against his heirs, 
the Legislature altered the word “ lambardar ” to “ defendant.” 


Further, clause (2) of section 164 deals with the powers of the 
court in passing a decree; it fixes the limits of the decree to be 
passed. It is reasonable, therefore, to construe the word “defendant” 
as meaning the defendant against whom the court is going to pass a 
decree. Clause (2) has reference to the time at which the court’s 
award or decree is to be made. If at that time there is before the 
court a person answering to the description of a defendant through 
whose negligence or misconduct sums have remained uncollected, 
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then the court can pass a decree in respect of those sums against 
him. In the present caso the defendant against whom the desree 
was to be passed was, obviously, nota person guilty of any such 


negligence or misconduct. 
+ 


It is quite clear from the uso of the word “ defendat ” in el. (2) 
that where the suit is instituted against the heir he cannot be made 
liable for the negligence of the deceased Jambardar. It would bea 
recognition of the same principle to hold the same where the lam- 
bardar was sued in the first instance but died after the- institution of 
the suit. 

Surendra Nath Sen, was not heard in‘reply. 


The following judgments were delivered. 


Banersi, J.—This appeal arises out of a suit brought for the 
recovery of the share of profits of a co-sharer for the year 1318 
Fasli. The plaintiff is the assignee of the piofits from the co-sharer 
who is the second defendant in the suit. The suit was brought 
against Kundan Singh who was the Jambardar in the year in ques- 
tion. The plaintiff claimed a share not only of the profits actually 
realised but also of the profits, which according to him, had*not been 
realised by the lambardar through gross negligence and misconduct. 
During the pendency of the suit the lambardar died and his legal 
representative Tej Singh was brought upon the record. He contend- 
ed that he was not Jiablo fur amounts which his predecessor-in-title, 
namely, Kundan Singh, had neglected to collect. The court of first 
instance repelled this contention and made a decree for what it 
held to be the total amount shown in the rent roll and other sums 
which bad not been shown in the rent roll but which the lambar- 
dar must be taken to have realized Upon appeal by the defendant, 
the legal representative of the Jambardar, the lower appellate court 
dismissed the suit holding that the representative of the lambardar 
could not be held Jiable for amounts which the Jambardar had 
through misconduct and negligence not collected, and as the amount 


“actually collected fell short of the Government revenue and cesses 


paid by him, the plaintiff was not entitled to recover anything from 
the defendant. From this decision of the learned Judge of the 
lower appellate court the present appeal has been filed. The ques- 
tion we have to determine is whether in the circumstances of the 
present case, the contention of the defendant is a valid contention. 
It seems to me that the decision of the case turns upon the con- 
struction of section 164 of the Agra Tenancy Act under which the 
suit was brought. That section provides that “a co-sbarer may 
sue the Jambardar for his share of the profits of a mabal or of any 


‘part thereof. In any such snit the court may award to the plaintiff 


not only a share of the profits actuully collected, but also of such 
sums as the plaintiff may prove to have remained uncollected owing 
to the negligence or misconduct of the defendant.” What we have 
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to consider*is what is the scope of this section. The test for answer- 
ing the question is whether by the word “ defendant” the Legis- 
lature meant the original defendant to the suit or the person who 
was in the array of defendants at the time the decree was passed. 
By section 166, a ‘lambardar’ includes the heirs, legal representatives, 
executors, administrators and assignees of a Jambardar. The present 
suit was not brought against a representative of the lambardar but 
against the lambardar himself. Sub-section (2) seems to me to 
. refer tọ the case of a person who was sued as the original lambar- 
dar and in that view- the misconduct or negligence which would 
entitle the plaintiff to recover a share of the amount which remained 
uncollected, would be the misconduct or negligence of the defendant 
who was sued, namely (as in the present case) the original lambar- 
dar. If the person who was sued was the representative of the 
lambardar, he would be the defendant in the suit and he would not 
be liable according to the language of the section, as the misconduct 
or negligence could not be his misconduct or negligence. However, 
we are not called upon to decide that question in this case. In the 
present case, the original lambardar who made the collections in 
the year in question, was sued and it was after his death that his 
representative was brought upon the record. The word “ defen- 
dant ” in sub-section (2) of section 164 contemplates, in my opinion, 
the original defendant to the suit and therefore the amount to which 
the plaintiff would be entitled would include such sums as remained 
uncollected owing to the negligence or misconduct of the original 
defendant, that is of the Jambardar. This may create an anomaly 
but we have to constrne the section as it stands. The case of 
Murad-un-nissa v: Ghulam Sajjad (1), to which reference was made, 
was a case under Act XII of 1881. Section 209 of that Act provided 
that in a suit brought against a lambardar for a share of profits, 
the plaintiff would be entitled to a sum equal to the pluintiff’s share 
in the profits which through gross negligence or misconduct the 
lambardar had omitted to colleat. That was a suit in which the 
heir of the lambardar was subsequently brought upon the record 
on the death of the lamLardar. Having regard tothe provisions of 
section 209 the liability of the Jambardar would be for amounts 
which he had not collected. The word © lambardar ” in Act XII 
of 1881 did not include the legal representative of a Jambardar and 
therefore baving regard to the fact that the word “ lambardar” was 
used in that section, the heir of a lambardar could not be held liable. 
That case therefore does not seem to have any bearing upon the. ques- 


tion we have to decide with reference to the langunge used in section, 


164 and the addition of section 166 to the present Tenancy Act. The 
case of Dip Singh v. Ram Charan(®), was a suit against the heir of a 
deceased lambardar and was brought under the present Tenancy Act. 
In that case it was held that having regard to the use of the word 
“defendant” in the section, the heir who was the defendant, could 


(1) [1897] I. L. R., 20 AML, 78. (2) [1906] I. L. R., 29 All, 16. 7” 
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not be held liable, as the negligence or misconduct referrêd to in the 
section was not his negligence or misconduct. That case therefore 
does not help us in the decision of the present suit. In my opinion, 
in view of the provisions of section 164, the question of gross 
negligence or misconduct of the original lambardar against whom a 
suit was brought, would have to be gone into and if such negligence 
or misconduct was shown his representative would be liable to the 
extent of the assets of the deceased which came into his hands. In 
any case the liability of the representative of the lambardąr would 
not be a personal liability. On principle it does not seem that the 
assets of the deceased lambardar should escape Jiability simply 
because the said Jambardar who had neglected to make collections or 
was guilty of gross misconduct happened to die after the expiry of 
the year during which the collections had to be made. In my opinion 
no question of tort or of quasi contract arises under the circumstances 
mentioned above. ‘The case, as I have already said, depends upon 
the construction of section 164 and I would construe the section in 
the manner I have stated above. In my opinion the decision of the 
lower appellate court ought to be reversed and the case remanded 
to that court. 


Piagotr, J.—I concur both in the proposed order and in the 
reasons given for the same. I only wish to refer to the provisions 
of Order 22, rule 4 of the Code of Civil Procedure as further 
strengthening the position taken up. When the suit was instituted 
the original defendant Kundan Singh, was under a liability to the 
plaintiffs, by reason of the provisions of clause (2) of section 164, of 
the Tenancy Act. On his death his son Tej Singh was brought on 
the record as his legal representative. It was then open to Tej Singh 
to make any defence appropriate to his character as a legal represen- 
tative of Kundan Singh deceased. If Tej Singh had been sued as 
an original defendant after the death of his father it would no doubt 
have been open to him to say that, under the statute, the negligence 
or misconduct on which a certain liability was imposed must be that 
of the defendant in the suit, and that he himself could not be held 
liable for any negligence or misconduct on the part of his father; 
but such a defence is, in my opinion, inappropriate to the character 
of Tej Singh as a legal representative of a deceased defendant 
brought upon the record under Order 22, rule 4 of the Code of 
Civil Procedure This was a case in which it could not be pleaded 
that the right to sue did not survive, within the meaning of the 
rule in question; and if the right to sue survives it must do so 
against the legal representative of a deceased defendant in the same 
manner as against that defendant himself. In my opinion on the 
wording of sections 164 and 166 of the Tenancy Act, the plaintiff’s 
claim, based upon the second clause of section 164, was maintainable 
against the legal representative of Kundan Singh after the death of 
Kundan Singh. 
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Watsu, J.—I agree. 


By tHe Count.—The order of the court is that the appeal is 
allowed, the decreg of the court below is set aside and the case is 
remanded 4o that court with directions to re-admit it under its 
original number in the register. and to try and determine the other 


questions which arise in the case. Costs here and hitherto will be 
costs in the cause.’ 


B. K’ M. | Appeal allowed. 
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Penal Code (Act XLV of 1860), section 499—Defamation—Wiiness—Evidence January, 6. 


—How far witness protected—Indian Evidence Act (I of 1872), section 
182—@Compelled,” meaning of. 


The ninth exception to section 499 of the Indian Penal Oode is intended 
primarily to apply to statements which the accused cannot prove to have 
been true in fact, or which are mere expressions of opinion, or otherwise of 
such a nature that the question whether they are or are not true in fact 
does not arise. Ordinarily the first exception would apply to statements 
made by witnesses in the course of judicial proceedings, provided those 
statements are true ; and if the statements are true in fact, and relevant to 
the matter under investigation, it is obviously for the public good that they 
should be made. If section 499 were the only provision, the position of 
a witness would be a difficult one, but under seotion 132 of the Evidence 
Aot ifa witness “is compelled ” to make a defamatory statement a prose- 
oution will not lie. The protection afforded by section 182 of the Evidence 
Act must be claimed expressly by a witness before he makes the state- 
ment. 


CriminaL Revision from an order of F. D. Simpson Esq., Nes- 
sions Judge of Allahabad. 


The facts of the case fully appear from the following judgment 
of the Sessions Judge. 


This is au application in revision. It raises a point of law of very con- 
siderable difficulty. One Sarja made a report to the police in which he 
charged one Sital with theft. The cage was investigated and Sarju’s report 
was found to be falge. Barja was prosecuted under section 182 for his 
report, aud Rital was examined ap a witness. His deposition is in the usual 
narrative form. The questions are not recorded. The relevant partion of 
it is as follows :—‘'] did not steal the Ex. O. Barju beara enmity to me 
because we had a quarrel with each other about the middle common wall 
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CRIMINAL of the courtyard. I had illicit connection with Surja’s aunt Musammat 
—_— Chhotki. The accused and Mukhiya Sita Ram when they came to know 
1918 of it they were grieved. Sita Ram has come to court to-day and is out- 
— side. Sita Ram is a biradr: of the accused and he, therefore, told me not 
KALLU to go to Musammat Chhotki. I listened to hinf and gave up visiting 
v. ; Musammat Chhotki. Even then he was not pleased witheme as I had 
BITAL secret connection with Chhotki. ‘The fact that Sital had made these 


statements about himself and Musammat Chhotki, became known to the 
biradri. The parties are Kachhis and a panchayat was called in which 
Sital was asked whether he had made these statements in ceurt, to which 
he replied that he had and whether they were true, to which*he replied 
that they were trae. Kalla, the husband of Chhotki, then made a 
complaint against Barja for defamation. The learned Magistrate took the 
evidence for the prosecution and then discharged the accused. Kallu haa 
made the present application in revision against that order of discharge. 


The first question is whether a witness can be prosecuted at all for a 
defamatory statements, which he makes in court. It is settled law in 
England that he cannot. But the Indian Law on the subject is contained 
in the Penal Code. Section 499 lays down a law of defamation which 
differs on many important points from the English Law on the subject. It 
was framed with great care and no less than ten exceptions are enumerat- 
ed, It seems quite plain that if the Legislature had intended to embody the 
inglish Law on the subject, they would have done so in a special excep- 
tion to section 499. For this Comt, the matter is concluded Wy -authority 
in Ganga Pershad’s oase (I. L R, 29 All, 686). It was held by two 
Judges against the third that such a prosecution lies. The decisions to the 
contrary were considered and dissented from. Therefore the present pro- 
secution lies. 


The next question is whether Sital is entitled to plead the bar of section 
132 of the Evidence Act. Section 132 runs as followa:—'' A witness 
shall not be excused from answering any question as to any matter relevant 
to the matter in issue in any suit or in any Civil or Criminal proceeding, 
upon the ground that the answer to such question will criminate or may 
tend directly or indirectly to criminate such witness, or that it will expose 
or tend, direotly or indirectly, to expose, such witness toa penalty or for- 
feiture of any kind. 


Provided that no such answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecution, or be proved against 
him in any criminal proceeding, except a prosecution for giving falge 
evidence by such answer.” The meaning of the word ‘ compelled’ hag 
been the subject of some difference of opinion. 


But it was held in Moss's case, I. L. R., 16 All, 88 at page 100, that 
“ gompelled only applies where the court has compelled a witness to 
answer a question, and not toa case in which the witness has not asked 
to be excused from answering a question, but gives his answer without 
any claim to have himself excused.” This was the decision of an High 
Court Judge. So far as I know it has not been overruled. Inthe present 
case the witnesa did not object the question, So section 132 will not 
avail him. 


I now reach the difficult point iu the case. If section 499 applies to 
witnesses, then a witness can only defend himself by bringing himself 
within one of the exceptions and the exception pleaded in the present 
cage is the 9th. This will, as a rule, be the section which the witness will 
have to setup. “ It is not defamation to make an imputation on the 
character of another, provided that the impntation be made in good faith , 
for the protection of the interest of the person making it, or of any other 
person or for the publi¢ good.” 
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Now the person who pleads an exception has thrown on him the burden CRIMINAL 
of bringing himself within it. This is laid down in section 105 of the — 


Evidence Act. “ When a person is accused of any offence, the burden 1918 
of proving the existence of circumstances bringing the case within any <i 
of the general exçeptions in the Indian Penal Gode, or within any special KALLU 
exceptions or proviso contained in any other part of the same Code, or v. 

in Law®defining the offenos, is upon him, and the court shall presume the Sivan 


absence of such oircumstances.” Therefore it is necessary for a witness 
to prove that he made the imputation in good faith. Now in such a case 
ag the present, it is clear that there can be no good faith unless the imput- 
ation is true. It might appear, therefore, at first sight that it Is thrown 
on the witness to prove that the imputation is true. But this cannot be 
the intention of the Legislature. It would throw an intolerable burden on 
witnesses. A witness is brought to court on summons, possibly against 
his will. He is then compelled to take an oath that he will speak the 
truth and the whole truth. Then a question is put to him. Let us say, 
that the question is, ‘ Have you had illicit intercourse with B's wife ?” 
He replies truly that he has. B proceeds to prosecute him and itis thrown 
affirmatively on the witness to prove to the satisfaction of the court that 
he has had intercourse with B’s wife. It may ‘be quite impossible for 
him to do so. B’s wife may not choose to admit her own dishonour. 
The witness may have taken particular paing that there should be no 
evidence in existence of the intrigue. Therefore! am prepared to hold 
that a person accused of an offence under section 499 who proves affirma- 
tively that the imputation was made in the course of a deposition in court 
and that it was relevant to matter in hand, has proved enough. The court 
will then go on and presume that the imputation was made in good faith, 
although it will not make the same presumption when the imputation was 
made out of court, It will then be for the other side to prove that the 
statement was untrae and therefore could not have been made in good 
faith. I have been able to find no authority for this proposition. But 
I think the language of the Code will bear such a construction and fhat 
the result of the opposite view is a reductio ad absurdum. If this principle 
is applied, the order of discharge appears to be right. The prosecution 
has not proved thatthe statement of Sital Din was false, and therefore 
I presume ihat it was made in good faith. Jt was certainly relevant to 
the case and made in protection of his interest. The subsequent statement 
made before the panchayat was a necessary result of the deposition. He 
was asked if he had made the deposition. He could not but admit that 
he had. He was asked if if was trae He could not but say it was. 
The application in revision is therefore dismissed. 


The complainant Kallu applied in revision to the High Court. 
Peary Lal Banerji, for the applicant. l l 


R. K. Sorabji, for the opposite party. 
The following judgment was delivered by 


Praaorr, J.—The circumstances out of which this application Piggott, J. 
for revision arises are as follows. One Barju madea report to the 
police in which he alleged that Sital, who is the respondent to the 
present application, had committed theft. Upon investigation this 
report was found to be false and a prosecution was instituted against 
Sarju, under section 182 of the Indian Penal Code, for having given 
false information to a public servant. Sital appeared as a witness 
for the prosecution in this case. He began by deposing that he had 
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not committed the theft of which Sar*u had accused him? The next 
question put to him must have been, ‘“‘ why then did Sarju make 
this false report against you”? He replied that Sarju bore bim 
enmity and went on to explain the grounds of that enmity. He said, 
first, that there had been a quarrel between them abont a partition-wall 
between their courtyards. Apparentdy he felt it necessary to explain 
further, though it is impossible to say whether or not this explanation 
was added in reply to a direct question. He eaid that there had been 
for some time an intrigue between himself and an aunt of Sarju named | 
Muzammat Chhotki. It appears that this Chhotki is a married woman, 
and the result of the statement made by Sitalin court was to bring 
social discredit on Kallu, the huskand of the said Chhotki. It is in 
evidence that proceedings were taken by a panchayat of the brother- 
hood to which Kally and Sital both belonged. It is quite clear 
therefore, and is not denied, that Sital’s statement with regard to 
his intrigaa with Musammat Cnhotki was defamatory of Kallu 
within the meaning of section £99 of the Indian Penal Code. It is 
also quite impossible to hold that at the time when he made this 
statement Sital had no reason to believe that this imputation would 
be harmful to the reputation of Kallu. It may be that, before this 
matter can be completely disposed of, the trial court will*have to 
direct its mind to the question whether Sital made this statement 
‘ntending to harm Kallu’s reputatior, or whether the harm thus 
resulting to Kallu’s reputation was present to his mind when he 
made the statement so that he could be said to have made the same 
“ knowing that it was likely” to do harm. These considerations 
would be relevant on the question of sentence. But at the very 
lowest it cannot be denied that Sital had reason to believe that the 
imputation woulddo harm. If Kallu had believed the assertion 
made by Sital as to the unchastity of Musawmat Chhotki to be true, 
he could have prosecuted him on his own admission for having com- 
mitted an offence punishable uader section 497 of the Indian Penal 
Code. Apparently Kallu believes that imputation to be false ; 
he has accordingly instituted a prosecution against Sital for the 
offence of defamation punishable under section 499 of the Indian 
Penal Code. The Magistrate who tried the case seems to have 
thought that he had only to sonsider whether the imputation made 
by Sital against the chastity of Kallu’s wife had been made mali- 
ciously and, as he says, “ merely with a view to disgrace Kallu,” 
or whether it was made as a necessary part of the narrative which 
Sital had to lay before the court in the course of his deposition. 
Holding it not to be proved that the imputation had been made 
“with intent to cause disgrace,” the Magistrate passed an order of 
discharge. Kallu brought the matter before the Sessions Judge, ask- 
ing that court to set aside the order of discharge and to direct further 
enquiry. The learned Sess.ons Judge has disposed of the matter in 
an elaborate order, in which he has discussed the previous decisions 
of this Court bearing on the questions of law involved. The 
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conclusion *vhich he comes to ia that, if a witness makes a statement in 
the course of a deposition in court, and the statement is one relevant 
to the matter in hand, the court will presume the said statement 
“to have been made in good faith for the protection of the interests 
of the person makihg it,” within the meaning of Exception 9 to 
section 499 of the Indian Penal Code. I donot myself think that 
this is a sound proposition of law, and I am quite certain that it is 


not to be reconciled with the decision of the majority of a Full. 
Bench of this Court in the case of Emperor v. Ganga Prasad (1)/" 


I do nof altogether agree with the learned Sessions Judge when he 
says that the ninth Exception to section 499 of the Indian Penal 
Gode is the only one to which a witness could apply for protection 
in respect of a defamatory statement made by him under the sanction 
of the oath in the course of a judicial proceeding. The ninth 
Exception is intended primarily to apply to statements which the 
acsused cannot prove to have been true in fact, or which are mere 
expressions of opinion, or otherwise of sach a nature that the 
question whether they are or are not true in fact does not arise. 
Ordinarily, the first Exception would apply to statements made by 
witnesses in the course of judicial proceedings, provided those 
statements aretrue. They must be true in fact in order to come 
under thefirst Exception at all; and if they are true in fact, and 
also relevant to the matter under investigation, it is obviously 
for the public good thatthey should be made. In the present 
case these considerations are not of great importance; because 
as the learned Sessions Judge himself rightly points out, Sital’s 
allegation against the chastity of Musammat Chhotki could not 
have been made in good faith unless it was in fact true. If 
there were no other provision of the law to be considered except 
section 499 of the Indian Penal Code, the position of a witness in 
respect of offences under that section would be a difficult one. He 
would be liable to prosecution with regard to any statement made by 
him of a defamatory nature and, on such prosecution being instituted, 
the provisions of section 105 of the Indian Hvidence Act would 
throw upon him the burden of proving that the statements were in 
fact true. The Legislature, however, seems to me to have fully 
realised this difficulty and to have made adequate provision for the 
same by means of section 132 of the Indian Evidence Act. To my 
mind the real question in this case is one of the interpretation of that 
section and its application to the facts of this case. A witness 
giving evidence ina judicial proceeding is under an obligation by 
law to state nothing which is not true and, by reason of the oath or 
solemn affirmation taken by him in the presence of the court, to 
state, not merely the truth, but the whole truth touching the matter 
in question before the court. Now under section 134 of the Indian 
Evidence Act no answer which a witness is compelled to give, when 
giving evidence as to any matter relevant to the matter in issue in 
(1) [1907] I. L. R., 29 All, 685. 
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any suit, or in any Civil or Criminal proceeding, can subJect him to 
any arrest or prosecution, or be proved against him in any Criminal 
proceeding, except on a prosecution for giving false evidence by such 
answer. A witness who bas made a statement in the course of his 
deposition defamatory of another person, if he can “claim the protec- 
tion of this section, is absolutaly safe so long as he has told the truth. 
If he bas said what is not true, he can be prosecuted for giving false 


evidence ; and even as regards ihe institution of such prosecution . 
‘he is under the protection of the court before which his evidence 


was given. He cannot be prosecuted without the sanction of that 
court. Now, if it could be argued thatthe defamatory statement 
in this case was ono which Sital “was compelled” to make, within 
the meaning of section 132 of the Indian Evidance Act, the present 
prosecution would necessarily fail, and the order of discharge passed 
by the Magistrate would be perfectly correct. The question of the 
meaning of the words ‘‘no such answer which a witness is compelled 
to give,” in the latter part of the aforesaid section 132, was 
considered by a Fall Bench of the Mad:as High Court in the Queen 
v. Gopal Das and others (1) andalso by the Chief Justice of this 
Court in the case of Queen Empress v. Moss and others (2). In’ both 
these cases it was laid down that the protection afforded ‘by 800- 
tion 132 of the Indian Evidence Act must be claimed by the witness 
before he makes the statement in respect of whicha question is 
subsequently raised. Obviously no form of words'can be prescribed 
in which this claim is te be made; and I conceive that cases may 
arise in which the courts will be compelled to hold that the claim 
has been made by implication, or that the witness was placed under 
practical compulsion to answer certain questions by the mere fact of 
his appearance in the witness box. Whether this be so or not, I 
think the principle laid down in these rulings fully applies to the 
facts of the present case. After Rital had stated that the charge 
brought against him by Sarju was false and made because of antece- 
dent enmity existing between them, and that this enmity resulted 
from a quarrel about the partition-wall, he should either have 
contented himself with that statement, or have claimed protection of 
the court. Itis not obvious on the face of the record as it stands 
that Sital was under any real necessity to go further. It has been 
brought to my notice that Kallu was one of the witnesses summoned 
for the defence in the case in which Sarju was on his trial, and it is 
open to argument whether Sital’s conduct in alleging the existence 
of an intrigue between himselfand Musammat Chhotki may not have 
been, in part at any rate, intended to discount beforehand the value 
of any evidence which Kallu might give in Sarju’s defence. If he 
really felt that the court could not otherwise properly appreciate 
the ‘nature of the gradge borne him by Sarju, and the strength of the 
motives which impelled Sarju to make a false report to his disadvant- 
age, he ought to have claimed the protection of the’ court. The 


(1) [1880] T. L. R., 3 Mad., 271. (2) [1893] T. L R., 16 AIL, 88, 
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statement which he proceeded to make was one against the character 
of a woman. It was seriously injurious to that woman’s husband, 
who was not a party to the proceedings then before the court; and 
one cannot help remarking that it was a statement which a man with 
any sentiment of honour would have been very reluctant to make. 
Assuming in Sital’s favour that this particular defamatory statement 
was extracted from him: by some further question, I cannot avoid 
the feeling that it is a statement which he should naturally have 
shrunk from making. It would have been easy for him to reply that 
the quarrel about the partition-wall was connected with another 
matter, in respect of which he could not lay the entire facts before 
- the court without making a statement which would criminate him or 
expose him to prosecution or other penalty. It seems to me at least 
possible that, if he had said this, the court would not have compelled 
him to answer the question, unless such answer had been pressed for 
by Sarju himself in the exercise of his rights as an accused person ; 
‘and, of course, if Sarju had chosen to press the question, the 
responsibility for the answer would have rested largely upon him 
and the witness would have been completely protected by the 
provistons of the statute law. In my opinion the order of dis- 
charge in this case cannot be supported on legal grounds, nor 
am I prepared to allow that the case is one in which the techni- 
calities of the Jaw should he regarded as bearing hardly upon the 
accused person. I set aside the order of discharge in this case and 
send the case back, through the Sessions Judge, to the trial court, 
directing the Magistrate to proceed with the trial of the case and 
to dispose of it in the light of the principles which I have taken it 
upon me to Jay down, In reply toa suggestion made to me on 
behalf of the applicant that the case is one which might be more 
efficiently tried by a Magistrate with a knowledge of the English 
language, I think it sufficient to say that, while it seems to me right 
. and proper that the case should be sent back to the Magistrate who 
passed the order of discharge,: my order is not to be interpreted as 


.. precluding the District Magistrate from exercising his power of 


transferring the case, if he should see adequate reason to do so. 


Order set aside. 
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INDAR AND OTHERS 
VETSUS 
EMPEROR* 


Criminal: Procedure Code (Act V of 1898), section 110—Seourity for good ° 
behaviour—Offence alleged must be proved by relevant evidence—Evidence 
of general repute not sufficient. 


In a proceeding nuder section 110 of the Code of Criminal Prooedure 
any partioular offence alleged against the person or persons called upon to 
furnish security must be proved by relevant evidence and not by evidence 
of general repute that he or thev are habitual offenders. 


“a 


CRIMINAL Revisioy, from an order of C. L. ALEXANDAR FSQR., 


District Magistrate of Farrukhabad. 


A. H. C. Hamilton, for the applicant. 
R. Malcomson (Assistant Government Advocate), for the*Crown. 


Tho following judgment was delivered by 
Picaort, J.—In this case Indar, Jhabbu Lal and Bhopal, a 


father and two sons, have been required by a Sub-Divisional Magis- 
trate to give security to be of good behaviour for a period of one year 
under she provisions of section 110 of the Code of Criminal Procedure. 
An appeal against that order has been dismissed by the Distridt 
Magistrate. The case is before me on an application for revision in 
respect of these two orders. I have been through the record and 
T am quite satisfied that the orders complained of are illegal, on more 
than one ground, and cannot be affirmed. The order of the District 
Magistrate is perfectly clear and straight-forward and shows beyond 
possible doubt the grounds upon which the prosecution of these men 
for bad livelihood has proceeded and the order against them passed. 
There was a dacoity at the house of one Ram Dayal, in the course 
of which the said Ram Dayal was murdered. Information was forth- 
coming to the effect that this dacoity had been organised by Indar, 
and that he and his sons, Jhabhu Lal and Bhopal, had taken part in 
it. The three men were placed on their trial along with others, 
charged with having taken part in this dacoity and in the murder 
of Ram Dayal. They were acquitted by the Sessions Court. The 
present proceedings are an attempt to prove by hearsay evidence 
what the prosecution were unable to prove by direct evidence at the 
Sessions trial. The learned District Magistrate says quite frankly 
that he is satisfied by the evidence on the record that Indar, Bhopal 
and Jhabbu Lal had got up the dacoity at the house of Ram Dayal. 
There is practically no legal evidence to this effect on the record. If 
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it is alleged against a person, even in a proceeding under section 
110 of the Code of Criminal Procedure, that he ona certain occasion 
committed a particular offence, that fact must be proved by relevant 
evidence. It is net at all the same thing as proving by evidence of 
general repute that a man is a habitual offender. Moreover, in the 
present case the preliminary order drawn up by the Magistrate 
shows clearly that the prosecution were not prepared to undertake 
to prove, by evidence of genera] repute or otherwise, that these men 
were habitual robbers or habitual receivers of stolen property. The 
case against them was that they were so desperate and dangerous as 
to render their being allowed without security hazardous to the 
community. This is not a fact which under section 117 of the Code 
of Criminal Procedure can be proved by evidence of general repute. 
I do not say that in a proceeding of this sort evidence of general 
repute may not be offered in support of an allegation that a person 
against whom proceedings have been taken is habitually a robber or 
habitually commits extortion, and that the court may not be asked 
at the same time to consider whether this evidence of the man’s 
general repute, read in connection with direct evidence establishing 
definite acts against him, may not justify a conclusion that he is a 
desperate and dangerous character and within the scope of clause 
(f) of section 110 of the Code of Criminal Procedure. If however 
it is intended to conduct a prosecution on these lines, the accused 
should have fair notice of the fact in the preliminary order drawn 
up against him. . The form of the preliminary order passed in this 
case- clearly shows that those responsible for the conduct of the pro- 
secution were not prepared to ask the court to find that these men 
were habitual robbers or habitual receivers of stolen property.- For 
all these reasons I am quite satisfied that the orders complained of 
cannot be sustained. [I set aside the order of the Sub-Divisional 
Magistrate and discharge In iar, Bhopal and Jhabbu Lal. If they 
have furnished the securities required, their sureties will be dis- 
charged and their own recognizances cancelled. Jf they are in 


custody for failure to furnish security, they must be at once released. 


Order set ande. 
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LACHHMI NARAIN 
VETSUS 


BINDRABAN * 


+ 
Code of Criminal Procedure (Act V of 1898), section 439—Order refusing to 
grant sanction— Appeal to District Magistrate against ordir—Appeal tem- 
porasily dismissed—Disiriot Magistrate setting aside the order refusing sanc- 
tion after dismissal of appeal—Order illegal— Rerision. 

One L filed a complaint agairst B under section 403 of the Indian Penal 
Cade. It was dismissed by a Bench of Honorary Magistrates. B applied 
to them for sanction to prosecute L which application was refused. In the 
meantime L sued B to recover the money in respect of which he had com- 
plained against B. During the pendenoy of the suit B appealed to the 
District Magistrate against the order refusing to grant sanction. The Dis- 

_ trict Magistrate dismissed the appeal till the suit was decided. #When the 
Civil Court decided the suit against Z, B again moved the District Magis- 
trate who granted the sanction sought for and set aside the lower court's 
order :-—Held, on revigion that the order was illegal, the District Magistrate 
having become functus officio with respect to tha appeal when he dismissed 
it. Temporary dismissals of appeals are unknown to the law. 


CurMINAL Revision from an order of F. F. Suapen Esq, Dis- 
trict Magistrate of Bareilly. 


Sital Prasad Ghosh, for the applicant. 
Al. L, Agarwala, for the opposite party. 


The following jadgment was delivered by 


TUDBALL, J.—The applicant in this case on the first of Septem- 
ber, 1916, preferred a charge under section 406 of the Indian Penal 
Code against Bindraban in a criminal court He was given sufficient 
opportunity of producing preliminary evidence but he failed to do 
so and finally in the beginning of January the complaint was dismiss- 
ed. Heat once put ina fresh complaint and finally the case was 
tried by a Bench of Honorary Magistrates who dismissed it again in 
the presence of the accused. Bindraban then applied to the Bench 
for sanction to prosecute Lachhmi Narain for the offence of perjury. 
The Bench of Magistrates did not think it advisable te grant sanc- 
tion and rejected the application. In the meantime Lachhmi 
Narain had brought a suit in the Civil Court to recover the sum of 
money in respect of which he had preferred the charge in the Crimi- 
nal Court. That suit was pending when Bindraban appealed to the 

€ Cr. Rey. No. 1029 of 1917, 
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District Magistrate against the order of the Bench refusing sanction to 
prosecute. The District Magistrate wrote a strange order. It runs as 
follows :—“ The appellant admits that the respondent has got a civil 
suit now pending #o recover the money, he alleges, he paid to appel- 
lant, about which he filed his complaint, under section 406 of the 
Indian Penal Code, which was dismissed. It would be obviously 
improper to grant sanction to a prosecution for a false case at this 
stage. If, when the civil suit is finished, the appellant still thinks 
that he*has good ground for asking for a prosecution, he can apply 
-again to this Court for a revision of the lower courts order. Till 
that time this appeal stands dismissed.” On the 14th of September 
1917, Bindraban again applied to the District Magistrate, the civil 
suit in the meantime having come to an end. It had been dismissed 
and he furnished the court with copies of the judgments of the. first 
court and the appellate court in that suit. Notice was issued by 
the District Magistrate to Lachhmi Narain and then the District 
Magistrate passed the following order:—‘‘ Having now seen the 
judgments of the lower and appellate Civil Courts in this matter in 
both of which courts the respondent in this case entirely failed to 
substarftiate hig claim, I think this is a proper casein whichto grant 
sanction to prosecute, as apart from the personal enmities between 
the parties, the interest of the state demands that such prosecutions, 
on biased and unreliable evidence, should be stopped. I set aside the 
order of the lower court and grant the sanction asked for.” Lachhmi 
Narain has come to this Court in revision against this latter order. 
Sach things as temporary dismissals of appeals are unknown to law and 
so far as the appeal is concerned practically the District Magis- 
trate was functus officio when he passed his order of the 22nd of 
September. His proper course would have been to have postponed 
the decision of tho appeal until the decision of the civil suit. The 
case however “ appears to be” one in which some action might be 
taken as regards Lachhmi Narain and his witnesses but in which the 
prosecution should not be left in the hands of a private person, as it 
would simply be used as a weapon of extortion. I therefore allow 
this application, and set aside the order of the District Magistrate 
of the 22nd of September, 1917. I direct the record to be returned 
to the Magistrate with direction that, if he thinks fit, he may take up 
the case suo motu and issue notice and if necessary direct the prose- 
cution of Lachhmi Narain and his witnesses so as not to leave the 
prosecution in the hands of a private person. The District Magis- 
trate will understand that I do not seek to fetter his discretion in 
any way. l 


am 


Order set aside. 
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JAHANGIRA (Defendant) 
versus 


KARRAR HUSAIN (Plaintif)" 


Agra Tenancy Act (II of 1901 ), section 10-——Propristor of mahal making usu- 
fructzary morigage of his share—Ea-proprietary tenancy of sir and khud- 
kasht— Agreement with mortgages to pay a certain rent for such land— 
Whether suit by mortgagee alone for such rent maintainable— Estoppel— 
Scopa of section 10 whether law forbids that.an agreement between parties 
fo pay certain rent should not be taken into account by Assistant Collector. 


The defendant wag a proprietor in a certala mahal. He had in his 
possession lands of three descriptions namely, sir, properly so-called, khud- 
kasht, cultivated as such for over 12 years and having all the incidents of 
sir though not go recorded and khudkashé of less than 12 years. He 
made a usnafructuary mortgage of his share to the plaintiff and entered 
into a contract with him to the effect that hə would hold all the lands of 
each of the three descriptions as tenant of the plaintiff at a certain speci- 
fied rent for each clase of land. Plaintif brought three suits for arrears 
of rent. The defendant, inter alia, contended (1) that the plaintiff was 
not entitled to sue alone, the right to collect the rents of these lands being 
vested in the entire body of the co-sharers of the mahal ; aud (2) that the 
rent agreement between the parties was ‘unenforceable being in contraven- 
‘tion of section 10 of the Tenancy Act :—AHeld (1) that the defendant 
was estopped from raising the first plea inasmuch as he had entered into a 
rent-agreement with the plaintiff in respect of these particular lands ; and 
(2) that the Revenue Court was not precladed from accepting an agreement 
whereby the defendant undertook to pay to the plaintiff a certain rent for 
the ex-proprietary holdings. 


The provisions of section 10 of the Tenancy Act fix a maximum rent, 
but the parties are not™thereby prevented either from contracting for the 
payment of a lower rate of rent, or from coming to a conclusion with 
reference to section 10 as to what rent is likely to be fair and they may 
agree to pay the same. Such an agreement is not euforceable in itself; 
what is wanted ig an order under section 10, clause 5, fixing the tent to be 
paid by an ex-proprietary tenant; but the law does not lay down that this 
order cannot be based upon an agreement come to between the parties or. 
that its terms oannot be taken into account. 


>S. A. No. 495 of 1916. 
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Szconp APPEAL froma decree of L. JoHNSTON Esq., District 
Judge of Meerut, reversing a decree of C H. Webster Esq., Assistant 
Collector, First Class. 


° 
Bhagweli Shankar, for the appellant. 
Sital Prasad Ghosh, for the respondent. 


The following judgments were delivered, 


Piacorr, J.—These are three connected appeals by a defendant 
in three connected suits for arrears of rent. It appears that the 
defendant, being a proprietor in a mahal, mortgaged his entire share 
with possession to the plaintiff. At the time of the mortgage the 
defendant was personally occupying oertain plots of land in the 
mahal as his sir or Ahudkasht. The land so occupied by him fell 
naturally into three classes. There were the sir lands strictly so- 
called, there were Ahudkashi lands which the defendant had held for 
the full statutory period of twelve years, and to which therefore in 
law all the incidents of sr attached althongh they were not yet 
recorded as such, and finally there were khudkasht lands which the 
defendant had occupied for less than the statutory period. Having 
mortgaged his share with possession the defendant entered into a 
contract of lease with the plaintiff. By this contract he undertook 
‘to hold all the lands of each of the three descriptions referred to 
above as tenant of the plaintiff at a certain specified rent for each 
“elass of land. The present suit is to enforce the terms of that agree- 
ment. It has been resisted on a variety of grounds; but we are 
concerned only with the points raised by the petitions of appeal 
before us. “One of the pleas taken is that the decrees of the lower 
appellate court are not in accordance with the judgment, inasmuchas 
the total sum decreed in favour of the plaintiff in the three decrees 
isin excess of the total of Rs. 165, awarded by the judgment. 
We have looked into this point and are satisfied that there is no 
force in it. The judgment clearly intended to award interest, at 
least up to the date of the institution of the suit, at the statutory 
rate of twelve per cent per annum on the sum of Rs. 165 and this 
interest is sufficient to account for the difference between Ks. 165 
and Rs. 196-1-0, which is the total of the three decrees, including 
interest to date. Two other points have been argued in this case: 
one is that the plaintiff is not entitled to sue atal], because the right 
to collect the rents of these lands is not vested in the plaintiff alone 
but in the entire body of co-sharers in the mahal to which the lands 
in suit appertain. In our opinion the defendant is estopped from 
raising this plea. He entered into a rent-agreement with the plain- 
tiff in respect to these particular lands. If the plaintiff in enforcing 
his rights under that agreement is trenching on the rights of the 
other proprietors in the mahal, the latier have their remedy, eithor by 
way of a suit for settlement of accounts or by way of an application 
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for partition. Atany rate this defendant has admitted this plaintiff 
to have held these particular lands in severalty and has covenanted 
to occupy them as his tenant and to pay him rent therefor. ‘The 
defence that other co-sbarers should have joined in this suit is not 
open tohim. The next point argued, although it is not*easy to see 
how it is raised by any specific plea taken in the petition of appeal 
to this Court, has been that the rent agreement between the parties 
ig unenforceable, being in contravention of the provisions of section 
10 of the Local Tenancy Act (No II of 1901). This contehtion of 
course affects two of the suits only, namely those in which rent is 
claimed in respect of the sir and of the Ahudkasht of twelve years 
standing or over. Under the provisions of section 10 aforesaid the 
defendant became an ex-proprietary tenant of these lands and entitled 
to the privileges of such tenant The law required that his rent 
should be fixed by the Collector under section 36 of the N-W. P. and 
Oudh Land Revenue Act of 1901. When these appellants were first 
before this Court the facts were not as clear as they should have been 
made, but they are established now by the findings which have been 
returned on the issues remitted by this Court. It is certain that there 
was a proceeding purporting to be under section 36 afor@said by 
which the rent payable by the defendant to the plaintiff for these 
particular lands was fixed at the amounts specified in the agreement 
come to by the parties themselves. There is nothing in law to pre- 
vent the Revenue Court from accepting such an agreement. No 
doubt it is the duty of the Revenue Courts—and the reported deci- 
sions of the Board of Revenue show that that duty is jealously 
performed—to see that the provisions of section 10 of the Tenancy 
Act (No. II of 1901) are not evaded and that a reckless and improvi- 
dent proprietor is not permitted to contract himself out of them. 
At the same time all that the law has said on this subject of rent is 
that the ex-proprietary tenant is entitled to hold at a rate which shall 
be four annas in the rupee less than the rate generally payable by the 
non-oscupancy tenants for lands of similar quality and with similar 
advantages in the neighbourhood. To begin with, it is obvious 
enough that these provisions fix a maximum rent, and there is 
nothing to prevent the parties concerned from contracting for the 
payment of a lower rate. Then again, there is nothing in law to 
prevent the parties from coming to an understanding amongst them- 
selves as to what the prevailing rates of rent are and what advan- 
tages the ex-proprietary tenant is likely to get under the statutory 
provisions in question. They may come to a conclusion of their 
own as to what a fair rent, fixed with regard to the provisions of 
section 10 aforesaid, is likely to be, and the law certainly does not 
forbid an agreement to pay the same. Such agreement is not en- 
forceable in itself and could not be sued upon as it stands. What 
ig wanted is an order under section 10, clause 5 aforesaid, fixing the 
rent to be paid by the ex-proprietary tenant ; but the law does not 
lay down that this order cannot lawfully be based upon an agreement 
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come to by the parties, still less that in passing it the’ Collec- 
tor must not take into account the terms of such an agreement. 
The contention before us, after the findings have been returned 
on the remandeds issues, hss been that the proceedings which 
terminated inthe order fixing the rent under section 36 of the Land 
Revenue Act were irregular and that there was nothing to show 
that the question as to whether the agreement come to by the 
parties had given due effect to the provisions of section 10 of the 
Tenancy Act in favour of the ex-proprietary ‘tenant, was present to 
the mind of the Collector or Assistant Collector and duly consi- 
déred by him. On this there are two things to be said. One is 
that the presumption of Jaw is in favour of validity and regularity 
in the proceedings of a court of justice, and not the contrary. We 
know that the Assistant Collector acted upon a report of the Tahsil- 
dar. That report is not before us; but there is no reason why we 
should presume that it did not contain an expression of the Tahsil- 
dar’s opinion as to the suitability and propriety of the rent agreed 
upon between the parties. In the next place, it is at least open to 
argument whether in a suit like the present the court can enquire 
into the materials upon which the Collector or the Assistant Collec- 
tor proceeded when he passed his order fixing the rent under sec- 
tion 36 of the Land Revenue Act. 


It so happens, however, that we are able to clinch this matter in 
the most satisfactory manner possible. The enquiry made under 
the orders of this Court shows that the rent agreed to be paid for 
the str and Ahudkasht lands was a favourable rent and gave to the 
ex-proprietary tenant the full benefit of the statutory provisions. 


The court below in enquiring into this point found that it was useless | 


to take as exemplars the plots of land actually held by the few 
non-occupancy tenants (strictly so-called) in this village, the fact 
being that all the best lands were included in the sir or khudkasht. 
It was inevitable therefore that the court should enquire into the 


_ prevailing rates of rent paid for lands of similar quality and with 


_ similar advantages to those in suit, by a sub-tenant taking a lease of 


the same from the holder of the sir or the Aludkasht rights. It has 
found that such lands are ordinarily let out for a rate of about 
Rs. 12 per pucca bigha and that the rent which the defendant 
covenanted to pay does not quite amount to Rs. 8 per pucca bigha. 
It is true that, when formally recording his finding on the issue 
remitted to him, the learned District Judge has expressed himself 
very clumsily and has fallen into what we have no reason to doubt 
is a clerical error. He says that the rent fixed on the defendant’s 
sir and khudkasht land was ‘‘ nearly equal” to that payable by other 
tenants for lands of similar quality and with similar advantages. 
If this finding be read in connection with the reasoning on which 
it proceeds, it is fairly clear that the court intended to find that the 
rent so fixed was nearly equal, after the deduction of the statutory 
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25 per cent. It may be that in the absence of a petition of 
objections we might have felt compelled to hoid the parties bound 
by the finding as recorded, if the case had turned upon this single 
point, but the really decisive issue in the case is the second issue as to 
the order of the Assistant Collector fixing the rent. And when we 
are asked to. consider whether there is any ground for presuming 
that in passing that order the Collector had overlooked the provi- 
sions of section 10 of the Tenancy Act and had not allowed the 
ex-proprietary tenant the advantages secured to him by that section, 
we are clearly entitled to take into consideration, not merely the 
finding actually recorded on the first issue, but the reasoning upon 
which that finding proceeds and the conclusions actually arrived at 
by the court below on the evidence considered by it. The result 
is that there is really no force either in law or in equity in any of 
these appeals and we dismiss them accordingly with costs. 


Watsu, J —I agree. 


By THE Cuust.—The order of the Court is that this and the 
two connected appeals are dismissed with costs. 


Appeal dismissed. 
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o Criminal Procedure Code (Act V of 1898 section 850—Ceases to exercise Vanuary, 11. 
jurisdiction therein—Transfer-—Magistrates—Case transferred from one Ma- 


giatrate to another—De novo trial. PIGGOTT J. 
WATSH, J 


————— 


Section 350 of the Criminal Procedare Code applies as much to, cages in 
which a Magistrate ceases to exercise jurisdiction so far as the particular 
oase in question is concerned by reason of its transfer to another court as 
to cases in which the Magistrate ceases to exercise jurisdiction by reason 
of his own death or transfer to another post. 

` Mahesh Chandra Saha v, Emperor, I, L. R., 35 Cal, 457 ; Kudrut-ulla 
v. Emperor, I. L. R, 89 Cal., 781 ; and Palaniandy Gowndan v. Emperor, 
T. L. R, 82 Mad. 218 followed. 


CRIMINAL RErERENOR made by G. C. Bapuwar Esq., Sessions 
Judge of Ghazipur. 


One Ram Das was charged with an offence under section 323, 
Indian Penal Code, and tried by an Honorary Magistrate exercising 
second class powers. After the whole of the prosecution evidence 
and a portion of the defence evidence had been recorded, Ram Das 
applied to the District Magistrate to have the case transferred to 
some other court, and gave an undertaking that he would not ask for 
the re-hearing of the entire evidence de novo, but would be satisfied 
if the court to which the case might be transferred proceeded to 
hear the rest of the defence evidence and to pronounce judgment on 
the whole of the record before it. The District Magistrate transfer- 
red the case to the court ofa Deputy Magistrate of the First Class 
and directed him to proceed with the trial from the stage to which 
it had reached in the court of the Honorary Magistrate. Ram Das 
abided by his undertaking; and the Deputy Magistrate, after taking 
the remaining evidence for the defence, convicted Ram Das under 
section 823, Indian’ Penal Code, and sentenced him to one month's 
rigorous imprisonment. The Sessions Judge, before whom the 
matter came in revision, referred the case tothe High Court under 
section 438, Criminal Procedure Code; with a recommendation that 
the conviction be quashed as illegal. 


Peary Lal Banerji, (with him K. N. Laghate, Janki Prasad and 
Kamla Kant Varma), for the applicant.—It isa well-recognized 
principle of Criminal law thata Judge or Magistrate can convict 

o Cr. Ref. No. 977 of 1917. 
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only on evidence heard by himself. Except in so far as this prin- 
ciple is modified by statute, a Judge or Magistrate has no jurisdiction 
to act upon evidence a part of which only has been recorded by 
himself and another part by another officer. Andsexcept where the 
law expressly sanctions waiver, no consent or undertaking given by 
the accused in respect of an illegal procedure can confer jurisdiction ; 
his rights are not lost by reason of his consent. 


King-Emperor v. Sakharam Pandurang ,[1901] I. L. R., 26 Bom., 50; 


The Deputy Legal Remembrancer eic , w. Upendra Kumar Ghose, [1906] 
12 C. W. N., 140. 


The only modification of the principle mentioned above is to be 
found in section 350 of the Code of Criminal Procedure, and the 
question is as to the true scope of that section. That section applies 
only to cases where there isa change in the perzonnel of the court, or 
jorum, which remains the same; it does not apply where a case is 
transferred from one court to another. If the case itself remains 
where it was, but the individual Magistrate is succeeded by another 
incumbent of the same post, section 350 applies. But if the Magis- 
trates remain where they were, and the case itself is removgd from 
one court to another, the section does not apply. This construction 
of the section was accepted in the following cases. 


Queen-Empress v. Radhe, [1889] I. L. R., 12 AIL, 66; 
Gueen- Empress v. dngnu, [1889] 9 A. W. N., 130; 
Gueen- Empress v. Bashir Khan, [1892] 1. L. R , 14 All, 346; 
The Deputy Legal Remembrancer etc. v. Upendra Kumar Ghose, [1906] 
12.5. W. N, 140. 
A different view was taken in the recent case of 
King-Emperor v. Nanhua, [1914] 12 A. L. J. R., 467 
That case, however, as well as one of the enses which it followed. 
namely 
Palaniandy Goundan v. Emperor, [1908] I. L. R, 32 Mad., 218, 


were distinguishable on the.ground that there the proceedings in 
respect of whioh the question arose were only preliminary inquiries 
and not regular trials. The decisions in those cases not only recognis- 
ed, but wero infiuenced by, that distinction. In the case of an 
“ inquiry” no consideration of possible prejudice to the accused can 
arise, and the matter stands on an entirely different footing from that 
of a trial. 


Pa a 


The cases of ne 
Mohesh Chandra v. Emperor, [1908] I. L. R., 35 Cal., 457: - 
Kudrutulla v. Emperor, [1912] I. L. R., 39 Cal., 781, 


are at variance with the former case, already cited, in12C W. 
N., 140. In the second of these cases, the cross-examination of the 
witnesses for the prosecution, as well as the whole of the evidence 
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for the defence, were heard by.the Magistralo who convicted ths 
accused ; so, there could be no prejudice. 


In the presént case the question of prejudice may fairly be said 
to arise. The oer of transfer required the Magistrate to whose 
court thé® case was transferred to hear the remaining witnesses for 
the defence, without giving him any option to re-hear the witnesses 
who had been heard by the other Magistrate. There was no room 
left for the accused to exercise his privilege if he wanted to; and 
the discretion of the Magistrate was absolutely fettered, There was 
only the ‘ anticipatory ’ consent which had been given by the accused 
before his right of option had even accrued. 


Further, the sentence is too severe. 
Uma Shankar Bajpai, for the opposite party,. was not called 
upon. 


The following judgments were delivered. 
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Pieuott, J.—The case before usisa reference by the learned P1ggatt, J. 


Sessions J udge of Ghazipore, recommending that the conviction of one 
Ram Das on a charge under section 323 of the Indian Penal Code 
and the sentence of rigorous imprisonment for one month passed on 
him be setaside, on the ground that the trial in the Magistrate’s court 
was vitiated by illegality. It appears that the complaint filed against 
Ram Das was referred for trial to the court of an Honorary Magis- 
trate, exercising the powers of a Magistrate of the second class. This 
court recorded the whole “of the evidence for the prosecution and 
a portion of the evidence for the defence. Whenit had reached this 
stage, Ram Das applied to the District Magistraté to have the case 
transferred to some other court. He gave an undertaking that, in 
the event of such transfer, he would not ask the court to which the 
transfer was made to re-hear the entire evidence de novo, but would 
be satisfied if that court proceeded to call and examine the remainder 
of the defence witnesses and pronounce judgment on the materials 
then before it. The case was then transferred by the District 
Magistrate to the court of a stipendiary Magistrate of the lst class. 
Ram Das made no attempt to evade the undertaking which he had 
given to the District Magistrate; that is to say, he did not demand 
that the witnesses, or any of them, who had been already examined 
by the original trial court should be re-summoned and re-heard. The 
first class Magistrate accordingly heard and examined the remainder 
of the defence witnesses named on behalf of Ram Das, convicted 
‘him on the charge as framed under section 323 of the Indian Penal 
Code and sentenced him to rigorous imprisonment for one month. 

The learned Sessions Judge has referred the case to this Court on the 
ground that the provisions of section 350 of the Criminal Procedure 
Code do not apply to cases which are transferred from one court to 
another, and that the first class Magistrate on receiving this case for 
trial was bound to commence the trial de novo by the examination 
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of ali the prosecution witnesses. Thero'is authority for this proposi- 

tion in one single case of this Court, Queen-Empress v. Angnu ('). 

That case was decided by a single Judge upon a reference by a 

Sessions Judge. The case was not argued and #he judgment is of 


the briefest. We can only take it that in the opinion of the learned 


Jadge of this Court who disposed of that reference the provisions of 
section 350 of the Criminal Procedure Code were not intended to 
apply to cases of transfer. ` There was a suggestion in the referring 
order in that case that the accused had been prejudiced by the 
course adopted. Apparently there had been some complaint on his 
part ageinst the manner in which the evidence had been recorded 
by the original trial court. We do not know how far the learned 
Judge of this Court was affected by this considsration in passing the 
order which he did. The learned Sessions Judge has referred to 
another decision of this Oourt, Queen-Empress v. Bashir Khan (*). 
He is entitled to rely upan the opinion, expressed by the learned 
Judge who disposed of this case, by way of cbiter dictum; but the 
actual point for decision was different. On tke facts of that case, 
even assuming that the provisions of section 350, Criminal Procedure 
Oode, did apply, those provisions had been contravened and tl order 
quashing the proceedings was obviously right on this ground alone. 
In a recent case, King-Emperor v. Nanhua (3), one of us has committed 
himself to a contrary view. Some stress was laid in deciding that case 
on the fact that the proceedings transferred from one court to another 
were only an enquiry preliminary to commitment, and no doubt the 
question ofpossible prejudice to the accused person would require to be 
more carefully considered in the case of the transfer of a trial than in 
the case of an enquiry preliminary to commitment. At the same time 
it is quite clear that either the provisions of section 350, Criminal 
Procedure Oode, do not apply at all to cases of transfer, or they apply 
to trials jast as much as to preliminary enquiries. This decision is 
based on certain recent pronouncements of the Calcutta and Madras 
High Courts. It is sufficient to refer to the cases of Afohesh Chandra 
Saha v. Emperor (t), Kudratulla v. Emperor (5), and Palaniandy 
Goundan v. E'mperor(®). The last of these cases was also a case of an en- 
quiry preliminary to commitment; but in this case, as well as in the two 
Calcutta cases, the principle was most clearly affirmed that section 
350 of the Criminal Procedure Code applied as much to cases in 
which a Magistrate ceases to exercise jurisdiction so far as the 
particular case in question is concerned, by reason of its transfer to 
another court, as to cases in which the Magistrate ceases to exercise 
jurisdiction by reason of his own death or transfer to another post. 
Tt has been shown to us that the two Calcutta cases are not entirely 
consistent with certain prior decisions of that court, but they do 
(1) [1889] A. W. N., 180 
(2) [1892] I. L. R, 14 All, 846: (3) [1914] 12 A. L. J. R., 467. 


(4) [1908] I. L. R., 35 Cal., 457. _ (6) [1912] I. L. R., 39 Oal., 781. 
(6) [1908] I. L. R., 3% Mad., 218. 
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represent the latest views of that court on the question for deter- 
mination before us On the wording of the section itself it seems 
impossible to deny-that the words used are wide enough to cover 
cases of transfer, as*well as those cases in which the court remains 
the same, bât the person of the presiding officer is changed. As the 
learned Judges of the Madras High Court have pointed out, the 
words “ ceases to exercise jurisdiction therein” must be given their 
appropriate meaning; and certainly n Magistrate who takes cognisance 
*of a case’on the passing of an order of transfer by a competent court 
has jurisdiction “ therein,” that is to say in the said case, by reason of 
the order of transfer. 


On the ground of public convenience there seems to be no good 
reason why the words of -the section should not receive a liberal 
interpretation, provided such interpretation is not inconsistent with 
the words themselves. 


It seems to us that there is no good reason why the practice of 
this Court should not be brought into conformity with that of the 
High Courts of Caloutta and Madras, and we are prepared to hold that 
the proysions of section 350. Criminal Procedure Code, do apply 
under the circumstances of the case now before us. 


It has been further suggested that we ought to interfere on the 
ground that Ram Das was prejudiced in his defence Ly the form of 
the order of transfer passed by the District Magistrate. The learned 
District Magistrate would have been better advised if he had con- 
tended himself with calling attention to the fact that bis order was 
made largely on an undertaking by Ram Das that he would not 
claim his right to have all the witnesses re-summoned and re-heard. 
He went a little further than this, and by his order of transfer 
purported to direct the first class Magistrate to whose court he 
transferred the case to proceed with the trial from the stage which 
it had reached in the court of the Honorary Magistrate. If the 
applicant Ram Das had come before the first class Magistrate and 
had repudiated the undeitaking which he had given to the District 
Magistrate, and offered some explanation of his conduct in doing so, 
and had definitely claimed the right conferred by proviso (a) of clause 
(1) of section 350 of the Criminal Procedure Code, it may well be 
that other cosiderations would arise. Certainly the Magistrate who 
decided this case could not be bound in his judicial capacity by any 
direction inthe order of transfer. It would have been his duty to 
consider the application and give such effect to it as he thought just 
and lawful. The fact remains however, that Ram Das did not 
demand that any of the witnesses should be re-summoned and re- 
heard. Proviso (a) to clause (1) of section 350 of the Criminal 
Procedure Code, has no application to the facts before us and cannot 
be relied on in support of the application. 


Something has been said as regards the severity of the sentence. 
This point was not taken in the application to the Sessions Judge 
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und we are not prepared to interfere on this ground, as the judg- 
ment convicting Ram Das seems to be ajust and a proper one. We 
decline to accept the reference and order the record to be returned, 
the conviction and sentence to stand. If Ram I}as has been released 
pending this reference he must surrender to his bail and undergo 
the unexpired portion of his sentence, 


- 


WALSH, J.—I entirely agree. Abart from authority, I think the 
section is clear and too strong for the argument of the applicant ‘in 
this case. Criticism has been made upon the constructién of thé 
section but it seems to me a simple and compendious statement 
to cover al] cases thus —“ Whenever any Magistrate ceases to exercise 
jurisdiction ina-case and he is succeeded by another Magistrate 
having such jurisdiction,” (that may occur by death, promotion, 
retirement or transfer by a superior authority) “the Magistrate so 
succeeding may act on the materials already before him. ” 


Lest it should be supposed that the accused is caught by a strict 
application of the technical provisions of the statute, I want to 
draw attention to one or two matters, to which my brother 
hag not referred. The appellant esks for reduction ofsentence, 
on the ground that it was too severe. He called a number of 
witnesses to allege that he was not there at all and on the other hand 
he brought a cross charge ‘against a prosecution witness for assault- 
ing him at the place in question Under these circumstances hav- 
ing a reasonable apprehension that he was going to be convicted he 
applied for transfer. In my judgment the accused, Ram Das, got 
a very favourable order out of the District Magistrate and he is the 


.one pereon who has no right to complain I should want to hear 


considerable argument before deciding thai under such circum- 
stances in acting upon the evideuce already recorded the Magistrate 
committed any irregularity which could not be cured by section 
537 in the absence of circumstances showing a failure of justice. I 
entirely agree with my learned brother in the order ‘that this re- 
ference must be rejected. 


B. E. M, 


4 


Reference rejected. 
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Criminal Procedure Code (Act V of 1898 ); section 195—Sanclion—MRefusal by January, 25 
appellate court to revoke it—Compnutation of sie months’ period—Starting 
+ point—eDate of original sanction. R1cu ARDS, 


Held that the period. of six months during which a sanction granted 0. J. 
under section 195 of the Code of Criminal Procednre iemains in force is to eee: 
be computed from the date of sanction “given” by the conrt who firat 
granted it and not from the date of the order of the conrt refusing to 
revoke it. 

In re Muthukudam Pillai, J. L. R., 26 Mad.. 190, followed. 

OCriMINAL REVISION from an order of B. R. Negavi Iso., Addi- 
tional Sessions Judge of Moerut. 
A. H. C. Hamilton, for the applicant 


Neha Chand, for the opposite-party. 





The judgment of the Court was delivered by 


Rionarps, ©. J.—Jn this case it appears that sanction was, Richards, 
granted to a litigant in the Revonue Court to prosecute the opposite- C. J. 
party for alleged offences under section 471 and other sections of 
the Indian Penal Code. The sanction was granted on the Ist of 
November, 1915, by an Assistant Collector. On the11th of May. 
1916, this sanction was set aside on the technical ground that the 
Assistant Collector who had granted sanction had no jurisdiction to 
do so. The High Court held that the Additional District Judge 
was wrong and sont the case back, with the result that the Additional 
District Judge held that a prima facie case had been made out why 
the opposite-party should be prosecuted and he accordingly refused 
the application to revoke the sanction given by the Assistant Collector. 
A considerable time had elapsed in the meantime and in July, 1917. 
a criminal complaint was lodged This was met with the objection 
that the sanction was out of date and that therefore the court could 
not take cognizance of the offence. This objection found favour 
with the-court before whom the complaint was filed but the Sessions 
Judge held that the sanction was still in force. Whereupon the 
opposite-party applied in revision to this Court. A learned Judge 
considering the matter of some importance has referred the question 
to a Bench of two Judges. 

Section 195 of the Code of Criminal Procedure provides that no 
court shall take cognizance of certain offences committed under 
certain circumstances without the previous sanction therein referred 

* Cr. Rov. No. 1022 of 1917. 
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to. Clause (6) is as follows :—“ Any sanction given’ or refused 
under this section may be revoked or granted by any authority to 
which the authority giving or refusing it is subordinate and no 
sanction shall remain in force for more than six months from the date 
on which it was given, provided that the High Court may for good 
cause shown, extend the time.” In the present case the High Court 
has never been asked, nor has it granted any extension of time. The 
question which we have to decide is whether under the circumstances 
of the present case it can be said that the sanction wag still in, 
force. If we hold that the sanction was * given ° on the Ist of 
November, 1915, it is clearly long since out of date. On the other 
hand if we hold that the sanction was “given” after the case had gone 
back fo the Additional District Judge and he had refused the appli- 
cation to revoke the sanction granted by the Assistant Collector, 
then the prosecution was begun within time, We think it is 
impossible to hold on the clear meaning of the words of clause (6) 
of section 195 that the sanction can possibly be said to have been 
“given” by the Additional District Judge. The application before 
him simply was an application to revoke sanction which had been 
previously granted and his order was to refuse to revoke that sanc- 
tion. It may be said that an opposite party by taking proceedings can 
always use up the whole six months in applications to the court and 
thus make the sanction of no avail. There are two answers to this. 
In the first place if a party to whom sanction has been given chooses 
to take advantage of that sanction and lodges nis complaint then he 
will be able to continue the prosecution notwithstanding any applica- 
tions that the other side may make. It is possible that the court 
might stay the prosecution pending the decision of an application 
to revoke the sanction but the prosecution would nevertheless have 
been begun within time. In the second place there is an express 
power given to the High Court to extend the time for good cause 
shown. Our attention has been called to two cases of the Madras 
High Court. In Jn ve Aluthukudam Pillai(i), a Bench of two Judges 
expressly held that the sanction in a case like tae present is “ given” 
by the court who first granted it and not by the court who sub- 
sequently refused to revoke tho sanction. A different view was 


‘taken by a Bench of the same High Court in A/uthusveami Afudali ~. 


Veent Chetti (?), and in a more recent case, the Public Prosecutor v. 
Raner Mrathiari; Maunatter Vithi v. Ambumarar (3). We prefer 
to follow the earlier ruling of two Judges. The result is that we 
allow the application, set aside the order of the Sessions Judge and 
restore that of the court of first instance. 


Application allowed. 


(1) [1902] I. L. R., 26 Mad., 190. (2) [1907] I. L. R., 20 Mad, 382, 
(8) [1914] 26 Mad. L. J., 611. 
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KALLU (Plaintif) 
. i CEPEUS 
SITAL (Defendant) " 


Apa Tenani Act (II of 1901), section 20—Tvansfer—Occupancy tenancy 
acquired by a member of joint Hindu family—Projits thrown into common 
stook—-Whether such property may be joint family property—Personal law of 
the parties inapplicable. 


A special statute like the Agra Tenancy Act can and does modify the 
operation of the ordinary Hindu Law iu certain matters 


Henoe, where a zamindar granted the lease of certain land to 3f who 
formed with certain other persous a joint Hindu family and it was found 
that M threw the profite derived from this land into the common stock 
of the joint family, held that the tenaucy did not become part of the 
assets of the joint family, inasmuch as its doing so would amount to the 
Court sinctioning the trausfer of a tenancy otherwise than under section 


20 of the Tenancy Act. 


SECOND APPEAL against the decree of AusTIN KENDALL Esq, Dis- 
trict Judge of Cawnpore, reversing the decree of Mohammed Junaid 


Esq , Munsiff of Fatehpur. 


Sait for declaration of right to joint possession of certain occu- 
pancy holdings. The facts of the case are shortly as follows:—The 
plaintiff's father, Ganga, ànd the defendant's father, Matola, were 
first cousins. The holding in suit was acquired by Matola, in his 
own name under a lease from the z:mindar in 1864. Ever singe the 
name of Matola, and on his death the name of the defendant, had been 
recorded in the revenue papers as the occupancy tenant of the hold- 
ing. The plaintiff's name was recorded as a sub-tenant in respect 
of half of the holding on a rent which was precisely half of that 
payable to the zamindar. The defendant sued the plaintiff in the Re- 
venue Court for ejectment as a sub tenant. On the pldintif’s 
pleading that he was not a sub-tenant but was an occupancy tenant 
in his own right the Revenue Court referred the plaintiff to the Civil 
Court under section 199 of the Tenancy Act. The plaintiff there- 
upon brought the present suit for a declaration that he was joint with 
the defendant in cultivation of one-half of the land in dispute. His 
case was that the occupancy holding was the joint ancestral pro- 
perty of the parties. Formerly the family was in joint possession but 
some year back there had been a partition of it and the holding had 

2 §. A. No. 417 of 1916, 
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$ 
been equally divided between the partios, and they were in possession 


- of their half shares separately. The defendant denied the plaintiffs 


allegation as to jointness, and urged that the occupancy, holding was 
a self-acquisition of his father, Matola, and had ow the Jatter’s death 
descended to his sons, and the plaintiff was in possession eof half of 
the holding as a sub-tenant. The court of first instance found the 
facts in favour of the plaintiff and decreed ths suit. On appeal the 
District Judge (Mr Kendall) held that as the occupancy holding 
had been acquired in the name of Matola alone it was immaterial to 
consider whether Matola was a member of a joint Hindu family 
along with the plaintiff and his father. He further held that by- 
allowing the plaintiff to cultivate half of the holding on payment 
of half of the head-rent tho defendant had never intended to give 
up his occupancy rights, nor had the plaintiff been recognized as 
an occupancy tenant by the zamindar. Tha suit was accordingly 
dismissed. 

The plaintiff appealed to the High Court. the appeal came on 
for hearing before Warsa, J , who remitted tha following issues to 
the lower appellate court. 


1. Whether Matola, at the time when he acquired the oecupancy 
tenancy in question, was or was not a member of s joint Hindu 
family 7 

2. Ifthe answer to No. 1 is in the affirmative, whether the 
occupancy tenancy in question, so acquired by him, was self-acquired 
and if so, how ? 


3. Whether in any partition the tenancy in question was 
allotted wholly to the defendant as part of bis share ? 

4, Whether the plaintiff is holding the half portion in question as 
x sub-tenant of the defendant, and if so under what contract express 
or implied, or under what circumstances did he become the sub- 
tenant cr whether the plaintiff is holding as tenant-in-chief in his 
own right. 

The findings returned on these issues by the District Judge (Mr. 
Ashworth) were as follows. 


1. Yes. 
2. Yes, asthe letting was to him as an individual and not as 
representing the family. 


3. No. 


4, Ibe plaintiff must be deemed to be holding as a sub-tenant 
of the defendant by reason of the following facts, namely, that the 
tenancy arose by reason of a transfer by the zamindar in favour of 
Matola alone and that the plaintiff's right of occupation is derived | 
from Matola’s son and not from the zamindar. 


In his reasons for the findings on issues 1 and 3 the learned 
District Judge observed that “the holding was originally con- 
sidered 2 joint one and has subsequently been partitioned ” and he 
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went on to say that “it appears to me that Matola—although he took 


the tenancy (so far as zamindar was concerned) as an individual— , 


regarded the property held by him as a part of the property of the 
joint family. It was for this reason that it was partitioned and 
half of it was given to the plaintiff, certainly if there was ever any 
partition the land in question was allotted to the plaintiff and not to 
the defendant.” On issue 2, the learned Judge said that “the sole 
question is, was the contract of transfer between the zamindar and 
Matola & contract by the zamindar in favour of Matola as an in- 
dividual on his own behalf or with Matola as a member and represent- 
ative of the joint Hindu family? There is no evidence on this 
point except the fact that Matola has always been entered in the 
papers as a tenant in his own-right and not as the representative 
of the joint Hindu family. Matola also alone is entered as tenant in 
the Patta (7. e, acknowledgment of rent and area) given by the 
zamindar in 1864. Any way in the absence of evidence to show that 
he took the property in-a representative capacity the plaintiff on 
whom the burden falls of proving the fact must fail. It may also 
be mentioned that a zamindar would be very unlikely to deal with 
a persoreacting on behalf of an instable and fluctuating a body like 
a joint Hindu family.” 
- The plaintiff preferred objections to the findings. 


On the hearing after remand Watsu, J., referred the case toa 
Bench of two Judges. 


Peary Lal Banerji, for the appellant, submitted that on the 
findings that Matola was a member of a joint Hindu family, and the 
profits arising from the holding had been thrown into the joint 
stock, the holding was the property of the joint Hindu family and 
the plaintiff should be held to be in possession in his own right and 
not as a sub-tenant of ihe defendant. The mere fact that tho name 
of Matola alone appeared onthe revenue papers did not show that 
the holding belonged to him oxclusively. Having regard to the 
state of the family and the dealings with the holding, it was clear 
that it never belonged to Matola alone and in any case he himself 
had treated the holding as a part of the joint family property. The 
burden of proving self-acquisition lay upon the defendant, and in 
the absence of any evidence on the point, the plaintiff ought to 
succeed. The findings of the lower appellate court were incon- 
sistent, and so far as they were against the appellant, they were 
arrived at by the Judge misdirecting himself and cannot be binding 
in this cage. — 

An occupancy holding is property and like any other property 
(e g, a mortgage) can be acquired by an individual member on 
behalf of the joint family. There is nothing in the tenancy law to 
modify the well established rules of Hinda Law relating to Joint 
families. He cited and discussed the case of 

Mahabir Singh v. Bhaguanti, [1916] 14 A. L. J. R , 278, 
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Kailas Nath Katju, for the respondent, submitted ‘that there 
was evidence on the record to support the finding that the holding 
had been acquired by Matola for his own benefit. The Patta stood 
in his name, and his name and after his death -hig son’s name had 
been continuously recorded in tha revenue papers. They had been 
throughout paying rent direct to the zamindar, and the plaintiff's 
name had never appeared asa co-sharer in the tenancy. If the 


' holding was a self-acquisition of Matola he was under the law incom- 


petent to transfer it to any .body whether members of hjs joint 
family or not. Such transfer was prohibited by law. Throwing 
by an individual member of his self-acquisition into the joint stock 
was but a mode of transfer and would he as illegal as any other. 
The plaintiff was never recognized as a tenant-in-chief by the zamin- 
dar who had always regarded the defendant as the sole tenant. 
The plaintiff hiving acquired his interest in the holding, through the 
defendant, must, having regard to the definition of the word * sub- 
tenant ° in the Tenancy Act be deemed to ke a sub-tenant. A 
person did not cease to be a sub-tenant though he paid a rent which 
did not exceed or even was less than the head-rent. The lower 
appellate court had found that the plaintiff was in possession of half 
of the holding under a private arrangement made at the time of 
partition of the joint family property between the parties whereby 
the plaintiff had been allowed to bave half of the holding on payment 
of half of the. rent to the plaintiff. There was no privity of con- 
tract between the zamindar and the plaintiff, and the defendant 
having acquired tbe holding from the defendant -was in law, his 
sub-tenant. He referred to sections 20, 21 and 22 of the Agra 
Tenancy. Act, 1901. 
Peary Lal Banerji, in reply, referred to 
Babu Hiradas v. Pandit Shes Dut Tewari, Select Decisions of the 
Board of Revenne, No. 19 of 1912 ; 
Fa Singh v. Mahani Ramanand Gir, [1913] I L. R., 35 ALL, 


The judgment of the Court was delivered by 


Piagorr, J.—In this case the plaintiff Kallu and the defendant 
Sital are related in this way, that their paternal grandfathers were 
own brothers. Sital is the recorded tenant of a certain occupancy 
holding. Kallu is actually cultivating certain plots of land, making 
up one-half of the area of the ‘holding, and is paving for the use and 
occupation of these plots approximately one-half of the rent recorded 
as payable by Sital to the zamindar. Sital took proceedings in a 
Revenue Court to eject Kallu on the allegation that the latter was 
holding as his sub-ienant. Kallu replied that he was a joint tenant 
with Sital of the entire holding, that they bad apportioned the fields 
between them merely for convenience of enjoyment and that the 
half share of the rent payable by him was paid to the zamindar and 
not to Sital. On this the Revenue Court directed Kallu to establish - 


+ 
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his title as co-tenant of the holding -by a suit in the Civil Court. CIVIL 
This order purports to have been passed under section 199 of the 1918 
Tenancy Act (No. II of 1901). The propriety ofthe order is not Shek 
in question before us, and I merely. mention this in order that J KALLU 
may not be regarded as committed to the view that this section e. 
was really applicable to the facts above set forth. Kalln’s suit Siran. 
for a declaration of his title as joint tenant of the holding to the 
extent of an undivided half share was decreed by the court of first 
. instanceand dismissed by the District Judge in first appeal. Ona 
second appeal filed in this Court by Kallu certain issues of fact were 
remitted for trial to the lower appellate court and findings have been 
received. The third issue as. drafted would seem only to arise in 
the event of the findings on the first and second issues being other 
than they were, and therefore need not be considered. On the first 
two issues remitted the findings are that this occupancy holding was 
acquired by Matola, father of Sital ; that Matola was at that time a 
member of a joint undivided Hindu family along with the descendant 
or descendants of his paternal uncle Dariyao. The letting was to 
Matola alone and. not to Matola as representing the joint family. On 
the fourgh issue a finding was returned that the tenancy enjoyed by 
Kallu was the result of a contract between himself and Sital, to 
‘ which the zamindar was no party, and that it amounted in law toa 
sub-letting: by Sital in favour of Kallu of the particular plots occu- 
pied by, the latter. In a petition of objections presented to this 
Court under Order 41, rule 26, the plaintiff-appellant has challenged 
the finding on the second issue, but curiously enough has not 
challenged the finding upon the fourth issue. In argument before 
us it has been contended that the reasoning upon which the learned 
District Judge has arrived at his finding on the second issue remit- 
ted to him is defective, that it proceeds upon an error of law and 
“that it has been arrived at by mislaying the burden of proof. With 
regard to the abstract question of law sought to be raised on this 
appeal, I can only say that I could wish it had arisen in a case in 
which its consideration was not complicated by other circumstances. 
However, the position, as I understand it, taken up by the learned 
District Judge, seems to me substantially correct. It was proved 
that, the letting of the land in question by the zamindar to Matola 
had, taken place many years ago. There wasa lease granted as 
long ago as the. year 1864, which is one of the exhibits in the case. 
Matala, according to the District Judge, was at that time living as a 
member of a joint Hindu family along with his uncle Dariyao, or his 
first cousin, Ganga, or both: He took this land on lease from the 
zamindar, and he threw the profits derived from the land into the 
common stock of the joint family of which he was a member. The 
District Judge says that no such action on the part of Matola could 
“have.the effect;in law of changing the tenancy: from a tenancy in 
favour. of Matola to.a. tenancy in favour of the entire joint family- 
of, which Matola was a member. The interest of a non-occupancy | 


Piggott, J 
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tenant or of an occupancy tenant is not trausferable except under 
the restrictions laid down by section 20 of the Tenancy Act (No. II 
of 1901). IE it were held that the conduct ascribed by the District 
Judge io Matola in the present case amounted to throwing his 
rights as occupancy tenant into the common stock of the jéint family, 


and thereby under the Hindu Law making those rights part of the . 


joint assets of that family, it seems to me that the court would in 
effect be sauctioniag a transfer of the holding by Matola to a body 


of persons, namely the members of the joint family to which* Matola - 
at that time belonged. A special statute like the Local Tenancy Act . 


cin and does modify the operation of the ordinary Hindu Law in 
certain matters. The scheme of inheritance laid down by section 22 
of that Act is other than that prescribed by the ordinary rules of 
Hindu Law and no one denies that, within the scope of its operation, 
section 22 aforesaid overrides and provails against the ordinary 
Hindu Law of inheritance. Jt seems to me that by a parity of 
reasoning it follows that, when the zamindar concerned accepted. 
Matola as his tenant, he could not he compelled by reason of any 
action taken by Matola to accept the entire joint family as his 
tenant. Our attention has been drawn in argument to one or two 
reported decisions of this Court. One of these clearly recognises 
the fact that a Hindu joint family as such may in its corporate 
capacity be the tenant of a holding. This proposition I have no 
desire to dispute. A tenancy of this sort might easily come into 
existence in favour of the sons of the tenant who originally 
acquired occupancy rights. And I see nothing in the Tenancy Act 
to conflict with the view that, if those sons lived together as mem- 
bers of a joint Hindu family, the family as such could be regarded 
a3 in possession of the tenancy. In the present case, apart from the 


abstract question of law involved, we have to meet this difficulty. __ 


The findiags returned by the learned District Judge are clear and 
explicit and the objections taken to them are objections against the 
train of reasoning by which the District Judge has arrived at those 
findings. That is what I mean by saying that the question of law 
involved arises in this case in a complicated form. For the purpose 
of deciding this case it seems to mo sufficient to say that the finding 
of the learned District Judge on the second of the two issues remit- 
ted to him is not inconsistent with his finding on any of the other 
issues, and is not shown to be vitiated by any error of law. There 
remains algo the finding of the District Judge on the fourth issue. 
I understand the finding to ba in substance this. The joint family 
has now admittedly been broken up, and apparently this separation 
took place between Kallu and Sital. At that time Sital recognised 
that Kallu had a claim upon him in respect of the profits enjoyed 
by him from this holding, by reason of the fact that Matola had 
always thrown those profits into the common stock of the joint 
family. He therefore entered into an arrangement by which he 
gave Kallu the right to cultivate certain specific plots, making up 


* 
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one-half of the area of the holding, and undertook not to demand Civiu 
from Kallu more rent than he would himself have to pay to the vais 
zamindar on account of this one-half of the entire holding. es 
The rent to the zeqindar continued to be paid by Sital and receipts Kan. 
were madg out in his name. In the absence of any plea in the v. 
appellant’s petition before us, presented under Order 41, rale 26, = Svras 
against the finding on the fourth issue, I am not sure that the appel- 777 , 
lant is entitled to ask us to hold that that finding proceeds upon an stra 
. error of law. Assuming that point, however, in his favour, it seems 

to me that the reasoning of the District Judge is correct. For the 

sake of argument, take the case of an ordinary creditor of an occu- 

pancy tenant. That creditor is pressing for payment and is willing 

to take in satisfaction of his claim such profits as he may be able to 

make out of one-half of the occupancy holding. The tenant is for- 

bidden by law to transfer his interests as such tenant; but he can 

_ sub-let, or he can make an assignment of the profits from year to 

year. Suppose that he gives his creditor the right to occupy and 

cultivate for his own benefit certain specific plots, forming part of 

his holding, and agrees only to take in the way of rent the same 

sum whjch he will himself have to pay to the Jandlord on account 

of those plots. ‘Che transaction amounts virtually toa sub-letting 

in favour of the creditor. The creditor thereby acquires no rights 

as against the zamindar, and his rights as against the occupancy 

tenant are limited by the terms of the contract between them. I 

think therefore that the findings of the District Judge on the fourth 

issue remitted to him is correct in law and is decisive of the appeal 

now before us. I would therefore dismiss the appeal with costs. 


Warsa, J.—I agree. 

By rae Court.—The order of the court is that the appeal is 
dismissed with costs. 

K N.K. Appeal dismissed, 
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versus = 


RAM CHANDAR SARUP (Defendant ): * 1917 


Agra Tenancy Act (Iof 1901), sections. 175, 177, 198, scope of——=Order November 7 
staying or refusing to stay a suit pending in Revenue Court—Whether appeal oo 
lies to Civil Court from such order. RICHARDA 

} 


Section 175 of the Agra Tenancy Act applies to all appeals, whother C J. 
these be appeals to the Revenue Court itself or to the Civil Court. Section BaNeBsI, J. 
177 deals with appeals which lie to the Civil Court and a right of appeal is 
only given against a '' decree,” and then only in certain class of cases. 

No appeal iq giyen against an “ order.” 
S F, A. F. O. No, 42 of 1917, 
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Consequently an order staying a suit in the Revenue or an order 
refusing: to stay such suit ig not a ‘“ decree” within the meaning of 
section 177 of the Tenancy Act, and vo appeal lies to the High Court 
against sach an order Section 198 of the Act by mcorporating the Civi! ` 
Procedure Code gives an appeal to the Revenue Court and not®to the Civil 

` Court. i 


Firs: ArrrAaL from an order of Banu Jas Narain, Assistant 
Collector, first class of Meerut. , 


The facts and arguments appear sufficiently from the judgment. 
Surendra Nath Sen, for the appellant. | 

Nihal Chand, for the respondent. : 
The judgment of the Court was delivered by 


RIOHARDS, Č. J.—This and the connected appeal No. 18 of 1917 
arise out of two suits which were instituted in the Revenue Court 
by the same plaintiff against the same defendant. The suits were 
suits for profits. The amounts in dispute were such that if decrees 
bad been made appeals would have lain to the Civil Court. “During 
the pendency of. the suits it is alleged that the matters in dispute 
were referred to arbitration. One of the suits was pending in the 
Revenue Court at Meerut and the other suit was pending in the 
Revenue Court at Bulandshahr. An application was made by the 


_ defendant at Meerut to stay the suit pending the arbitration under 


Schedule 2, paragraph 18 of the Code of Civil Procedure. . The. 
Meerut court granted a stay. An exactly similar application was 
made to the Bulandshahr Revenue Court. That court took an exact- 
ly opposite view to that taken by the Meerut court and refused to 
stay the-suit. This was a most unfortunate situation for all con- 
cerned and will work great hardship and lead to prolong a useless 
litigation. The plaintiff appealed against the decision of the Meerut 
court whilst the defendant appealed against the decision of the 
Bulandshahr court. The defendant raises a preliminary objection 
against the plaintiffs appeal that no appeal lies. In the connected 
appeal an exactly similar preliminary objection is taken by the 
plaintiff. We think that the preliminary objection has force. Séc- 
tion 175 of the Tenancy Act expressly provides that no appeal shall 
lie from any decree or order-passed by any court under this Act 
except as thereinafier provided. This section obviously applies to 
all appeals, whether they be appeals to the Revenue Court itself or 
to the Civil Court. Section 177 deals with appeals which lie to the 
Civil Court and a right of appeal is only given against a ‘* decree ” 
and then only in certain class of cases. No appeal is given against an 
order.” It seems to us clear that neither the order staying the suit 
in the Revenue Court at Meerut nor the order refusing to stay the 
suit in Bulandshahr is a “decree” within the meaning of section 


ie 
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177. It is contended on behalf of the appellant that section 193 of 
the Tenancy Act incorporates the Code of Civil Procedure and in 
the present Code of Civil Procedure it is provided that an appeal 
shall lie against qn order staying or refusing to stay proceedings 
(Schedule 2, paragraph 18). We do not think that this argument 
has force. At most it would mean that by incorporating the Code 
of Civil Procedure an appeal is given in the Revenue Court. It 
certainly cannot mean that an nppeal is given to the Civil Court. 
We have been invited to say whether or not an appeal lies in the 
Revenue Court. We do not think-that this Court ought to take upon 
itself to decide this matter which is not before it, if we did decide 
the matter the Revenue Court would not be bound by our decision. 


The result is that we allow the preliminary objection and dismiss the 
appeal with costs. 


Appeal dismissed. 


MUHAMMAD NIAZ KHAN awp oraens (Plaintiffs ) 
+ VETSUS 
MUHAMMAD IDREES KHAN AND anorugr (Defendants)* 
Mohammedan Law—Pre-smption-—Talabg—Custom arising on sale—Tyransac- 
tion in the form of a lease—Jesues to be decided. 
Where a custom of pre-emption prevails upon sale, the vendor and vendee 
cannot defeat the pre-emptor by dressing up the transaction in the garb of 
a lease. The same principle applies to the Mohammedan Law. R 
Where therefore a small piece of land was transferred, the transfer being 
in the form of a perpetual lease the premium being Rs. 250 and the annual 
rent being two annas, and pre-emption was claimed in respect of the land, 
ander the Mohammedan Law, on the ground that the transaction was really 
a sale in the garb of a leage made to defeat pre-emption ;— Held that on the 
issue as to the nature of the transaction being raised by the plaintiff, the 
court was bound to determine its real patare, and ifefter considering all 
the circumstances, namely, sum which was paid down, the smallness of the 
rent, and the valne of the property, it came to the conclusion that it was 3 
gale, it must hold that the right of pre-emption arose and determine whe- 
ther the demande were performed or not, 


SECOND APPEAL, froma decree of Babu Ram Prasan, District 
Judge of Ghazipur, reversing a decree of Muhammad Muzaffer 
Imam, Munsif. 
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Suit for pre-emption under the Mohammedan Law. A plot of 
land in the town of Zamania in the district of Ghazipur was trans- 
ferred by a deed dated 21st July, 1913, purporting to be a perpetual 
lease, under the terms of which Rs. 250 was paid as a premium and 
annas two was reserved as rent per year. ‘he plaintiffs sued for 
pre-emption, alleging that the transaction was in fact a sale. ‘The 
court of first instance decided in favour of the plaintiff's contentions. 
The lower appellate court was of oninion that even if it were taken 
for granted that the real object was to sell the Jand and.that the 
lease was executed to avoid a pre-emption suit, the point for deter- 
mination was whether or not the execution of a lease could be held 
to be a legal device (heelah sharar) under the Mohammedan Law to 
defeat the right of pre-emption. The court held that under the 
Mohammedan Law such a device could defeat the right of pre-emp- 
tion, and dismissed the suit without deciding any other point 

The plaintiffs appealed. 

M. Ishaq Khan, for the appellants——The court below is wrong 
in holding that such a device is allowed under the Mohammedan Law 
for the purpose of defeating a right of pre-emption. In the follow- 
ing cases pre-emption wasallowed notwithstanding the ad8ption of 
such or similar devices ; for example, where no sale deed was execut- 
ed, or where the deed was ostensible a mortgage or a perpetual lease 
reserving a nominal rent. 

Janki v. Girjadat, [1885] I. L. R., 7 All, 482, F. B ; 

Begam v. Muhammad Yakub, [1£f4] T. L. R, 16 All, 344. F.B ; 
Tara Chand v. Baldeo, [1890] 117 P. R., 1890. F.B; 

Parma Nand v. Airapa: Ram, [1899] 20 P. R., 1899 ; 
Muhammad Umar v. Kirpal, [1904] 78 P. R , 1904 ; 

Anwar Hasanvy Umatul Karim, [1906] 145 P. R., 1906; 

Amar Singh v. Sadhu Singh, 23 I. C., 970, (Punj} ; 

Lalji Misr v. Jaggu Tiwari, [1910] 1. L. R., 33 All , 104. 

S. J. Sulaiman, (with him 77bal Ahmad), for the repondents.— 
The lower appellate court has in effect found that the transaction 
was not a‘sale but really a perpetual lease. Upon that finding the 
claim for pre-emption must fail. It has been held that under the 
Mohammedan Law no right of pre-emption arises in respect of per- 
petual leases, however small the rent reserved may be, 5 

Moorooly Ram v. Baboo Hures Ram, [1867] 8 W.R, 106; 
Baboo Ram Golam v. Nursing Sahoy, [1875] 25 W. R., 43; 
Dewanutullah v Kagem Molla, [1887] I. L. R, 15 Cal., 184, 


The jadgment of the Court was delivered by 


Rıomards, C. J.—This appeal arises out of a suit brought for 
pre-emption under the Mohammedan Law. The property transferred 
ig a small piece of land in the town of Zamania. The transfer was 
made in the form of a perpetual lease. The amount paid down was 


- 
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the sum of Rs. 250 and a nominal rent of two unnas per annum Civit 
was reserved. The court of first instance deoreed the suit holding 1916 
that there was a sale, and that the plaintiff had a right. The’ pee 
lower appellate cotirt held that pre-emption under the Mohammedan Niaz Kuax 
Law did nôt apply to the case of leases. Accordingly without decid- t> 
ing the other issues the lower appellate court reversed the decree of IDREES 
ihe court of first instance and dismissed the suit. We think, reading BYA- 
the jadgment of the lower appellate court, that the learned District pjojards 
Jadge hever intended to overrule the finding of the court of first s 
instance that the transaction though carried out in the form of a 

lease was in reality a sale. We-think that he intended to decide that 

a Mohammedan could make the transfer in the form of a lease notwith- 

standing that ihe real intention of the parties was a sale and so to defeat 
pre-emption, in other words that such devices are not unknown in the 
Mohammedan Law and are legitimate. In our opinion the court was 

entitled and bound on the issue being raised to consider at the in- 

stance of the plaintiff claiming pre-emption what was the real nature 

of the transaction. It was entitled to consider the sum which was 

paid down, the smallness of the rent, and the value of the property ; 

and if after considering all these matters it came to the conclusion 

` that the transaction was in truth and facta sale, it should hold that 

the right of pre-emption arose, and proceed to consider whether the 

plaintiff by due observance of the requirements of the Mohammedan 

Law was entitled to get the property. If the court come to the con- 

clusion that in truth and substanceand not merely in form the tran- 

saction was a lease then the suit should be dismissed on the ground 

thet the Mohammedan Law does not apply to transfers by way of 

leases. It hes been more than once decided|in this Court that where 

a custom of pre-emption prevails upon sale the vendor and vendee 

cannot defeat the pre-emptor by dressing up the transaction in the 

` garb of a leaso. The same thing has been held in the Punjab where 
apparently the right of pre-emption is regulated by Act. We can 

see no good reason why the same priaciple should not apply to cases 

where the right is one under the Mohammedan Law. It is clear that 

the case must go back to the lower appellate court. We according- 

ly allow the appeal, set aside the decree of the lower appellate court 

and remand the case to ‘that court with directions to re-admit the 

appeal upon its original number in the file and proceed to hear-and 
determine the same according to law, regard being had to what we 

have stated. Costs here and heretofore will be costs in the cause. 





B EKM. | ~ Appeal decreed. Cause remanded. 
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a GIRDHAR DAS awp ornszrs (Defendants) 
e 


VEFEUS 


SIDHESHWARI PRASAD : 
NARAIN SINGH ann orners (Plaintiffs) * 


Code of Civil Precedure (Aoi V of 1808), Order XXI, rule 98—Ezeoution of 
decree—Sale in execution—Properly sold by auction a second time after a 
previous sale—Suit by purchaser for refund of purchase money—Maintain- 
ability of suit. 

Where on the dato ofan auction sale hold under the Code of Civil 
Procedure of 1882 the judgment-debtor had no saleable interest in the 
property by reason of the fact that the property had been previously 
sold by auction the purchasers at the second sale acquired no interest by 
their purchase and became entitled to maintain a suit for the refund of the 
money paid sy them into court. 

Fist APPEAL, from a decree of Babu Unir Naran Sinau, Bub- 
ordinate Judge of Benares. 


Jawaharlal Nehru and Harnandan Prasad, for the appellants. 
Brij Nath Vyas and Kanhya Lal, for the respondents. e 
The judgment of the Court was delivered by 


Praaorr J,—The essential point raised by this first appeal is 
quite a simple one. Certain house property situated within the city 
of Benares belonged to one Rajendradhari Singh, who seems to have 
been heavily in debt. There were two auction sales of the house 
property in question: One onthe 15th of February, 1906, result- 
ing in a purchase by Ram Prasad Singh, and another on the 18th 
of March 1907, resulting in a purchase by the present plaintiffs res- 
pondents. The latter paid their purchase money into court and that 
money passed under the orders of the court into the hands of a large 
number of crecitors of Rajendradhari Singh, who had applied for 
rateable distribution in respect of any money which might be re- 
alised by the auction sale. Subsequently Ram Prasad Singh brought 
a suit, in which he impleaded the Judgment-creditor on whose appli- 
cation the attachment resulting in the sale of March tho 18th, 1907, . 
had been made, and also the present plaintiffs, the auction purchasers 
at the said sale. The result of that suit was a decision, between these 
parties, that the same property had been sold twice over, first to Ram 
Prasad Singh in February 1906, and then to the plaintiffs in March 
1907. Itfollowed as a necessary consequence that on the date of 
the latter sale the judgment-debtor Rajendradhari Singh had no sale- 
able interest in the property purchased by the plaintiffs. The latter 
had therefore obtained nothing by their purchase and became entitled 
to maintain a suit against al] the judgment-creditors of Rajendradhari 
Singh to whom payments were made out of the money which the plain- 
tiffs had paid into court. The law on this point is clearly settled, 

°F. A, No. 86 of 1918. 
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as may be seen by referring to the cases of Kishen Lal v. Muhammad 
Safdar Ali Khan()) and Mahammad Najibullahv. Jat Narain (2). The 
court below has accordingly decreéd the plaintiff's olaim against a 
large number of defendants, in accordance with the sums found to 
~ be respectively duefrom each defendant, or group of defendants. 
The appeal now before usis by five of the defendants only. The 
question as to the maintainability of the suit must be decided against 
the appellants in accordance with the rulings above referred to. 
The question whether the present suit was or was not within limita- 
tion has already been up to this Court in appeal and has been decided 
in the plaintiff's favour. The report may be found in I. L. R, 35 
All., 419. | 


There are pleas taken in the memorandum of appeal before us 
which are apparently intended to suggest that ihe decision in the 
‘suit brought by Ram Prasad Singh has in some way been uséd 
against the present defendants improperly in this litigation. The 
plaintiffs were obviously entitled to prove that they had lost the 
benefit of their auction purchase by reason of the fact that Ram 
Prasad Singh had succeeded in proving that he had himself purchased 
identically the same property at the auction sale of February 1906. 
This fact could most readily be proved by the resord of the suit in 
which Ram Prasad Singh was the plaintiff and the present plaintiffs, 
élong with the attaching oreditor of Rajendradhari Singh, were the 
defendanis. Beyond this I do not think that the court below has 
made any use of the record of this previous litigation. The contest- 
ing defendants, other than original attaching creditor, were allowed 
to raise every question of fact which could have been raised by them 
if they had been defendants inthe suit brought by Ram Prasad 
Singh. They could not as a matter of fact have been niade 
defendants in that suit, because it had been instituted before the 
order for rateable distribution of the sale proceeds of the sale 
of March 1907, had been passed. This,-however, I only mention 
incidentally. The questions of fact requiring determination at this 
trial were the identity or otherwise of the property purchased at 
the two salés of February, 1906, and March, 1907, and secondly the 
validity or otherwise of the plea taken by these defendants that 
Ram Prasad Singh was ‘merely a benami pureliaser for the benefit of 
the judgment-debtor, Rajendradhari Singh. The identity of the 
properties sold at the two auction sales has been established by abund- 
ant evidence and the point scarcely admits of argument. The-truth 
of the matter is that Rajendradhari Singh had purchased a number 
of contiguous houses in the city of Benares and had then built him- 
self a residence, with suitable out-houses and other appurtenances, 
situated within one single enclosure covering the sites of the various 
houses purchased by him. At both the auction sales everything within 

(1) [1891] L L. R, 13 All, 383. - 
(2) [1914] I. L. R., 36 All., 529. 


CIVIL 


1918 
GIRDITAR 
Das 
v 
SIDHESHWARI 
PRASAD, 


5 


a aD 


Piggott, J. 


GIRDUAR 
Dag 
U. 
SIDHESHWARI 
PRASAD. 





Piggott, J. 


238 HIGH voukr i fa. Le J. R. 


e 

the enclosure, the boundaries of which were cloarly specified in the 
sale proclamation, was put up for sale and was purchased by Ram 
Prasad Singh in February 1906, and by the present plaintiffs in 
March 1907. There is no force in the contemtion that different 
house-numbers were mentioned in the sale proclamations ef the two- 
years The identity of the property sold is sufficiently established by 
the sale proclamations and by the evidence of the court official who 
conducted the sales. Ram Prasad Singh was at any rate the osten- 
sible purchaser at the sale of February 1906. The evidence by which 
the defsndants in this suit have sought to show that he was a benamt- 
dar for Rajendradhari Singhis of very little substance. Certain 
evidence has been produced tending to show that Rajendradhari Singh 
was in funds in the month of February 1906, so that he could have 
made this purchase if he wanted to do so. The case for the defen- 
dants can scarcely be said to go beyond this. It is true that Ram 
Prasad Singh does not appear to have taken as yet effective posses- 
sion of the whole of the property sold to him; but the evidence on 
the record supplies abundant explanation of this fact. When the 
time for delivery of possession carne, Rajendradhari Singh was lying 
seriouslv ill inside the house, and it would seem that he diad there 
shortly afterwards. The evidence for the defendants does not carry 
us beyond the fact that Ram Prasad Singh has not hitherto taken 
steps to evict Rajendradhari Singh’s widow from the premises. This 
may be due to sympathetic consideration on his part, or it may be 
that he does not desire to contest the possible question of the widow’s 
right of residence. Moreover, it must be remembered that Ram 
Prasad Singh's position has been complicated by the subsequent 
auction sale of 1907 and by the litigation in which he has been 
involved in order to enforce his title. The decision of the High 
Court in bis favour was not pronounced until the ` month of Novem- 
ber 1909. Onthe whole there seems no valid basis for a finding that 
the purchase effected by Ram Prasad Singh at the auction sale of 
February 1906, was benami on behalf of the judgment-debtor, or was 
anything but a bona fide purchase for his own benefit. The defen- 
dants have further raised another very curious plea, suggesting that 
the auction purchase by the plaintiffs themselves in the month of 
March 1907, was also Jenami, on behalf and for the benefit of Rajen- 
dradhari Singh or his heirs. In fast this seems to have been treated 
as the main issue in the case. We have been taken through -the 
evidence on the point, and it is reality unnecessary for us to say more 
than that we find no reason for dissenting from the opinion formed 
by the trial court regarding that evidence. We can find no real 
reason for doubting, that the purchase money paid in connection with 
the auction sale of March 1907, was found by the plaintiffs themselves 
and that the purchase was effected on behalf of the plaintiffs, for their 
benefit, by their agent, Sheodhar Prasad. 

The only remaining plea in the memorandum of appeal before us 
is that Ram Prasad Singh’s decree invalidating the sale of March 
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1907, and affirming the validity of his own purchase at the ‘aile of. 


February 1906, was obtained by some sort of fraudulent collusion. 


between himself and the then defendants. There is no basis for that 
contention, beyondsthe fact that the present plaintiffs did not choose 
to appeal against Ram Prasad Singh’s decree; but the matter was 
fully fought out by the principal defendant, the attaching judgment- 
creditor, and the essential issues of fact ‘were found in favour of 
Ram Prasad Singh after contest, as they have again been found in 
his favour after contest in the present litigation. There is therefore 
no force in this appeal. We dismiss it with costs. 


A} peal dismissed. 


(See, however, Nannulal v. Bhagwan A L L. R, 39 Al, 114, which die: 
not seem to have been cited—Ed.] 


HAR PRASAD (Petitioner) 
DETIZUE 


TAJAMMUL HUSAIN anv orners (Opposite parties)* 


Agra Tenancy Act (II of 1901), sections 177, 198—Suit in egectment in 
Revenue Court—Defendant denying tenancy from plaintiff—Allegation of 
lease from other persons— Question proprietary title in issue in court of first 
instance—A ppeal—Jurisdiction of Civil Court. 

Where in a suit for ejectment instituted in the Revenue Gourt the deten: 

l dants pleaded that they were not the plaintiff's tenguts but that they were 

lessees from other persons and the plaintiff had no right to sue them, held 

that this was a question of proprietary title which was in issue in the court 

: of first instance and was in issne in the appeal, hence an appeal lay to the 
Civil Ooart. 


Civu, MISoELLANEOUsS REFEBENOR from W. H. Wess ESQ., 
‘ommissioner, Rohilkhand Division. 

Surendra Nath Sen, for the petitioner. 

Raza Ali, for the opposite parties. 


The judgment of the Court was delivered by ` 


BaneErsI, J.—This is a reference under section 195 of the Agra 
Tenancy Act. The point for consideration is whether an appeal in 
the case lay to the District Judge or to the Commissioner. The suit 
was one for ejectment on the allegation that the defendants were 

o Qiy. Mis. Ref. No. 285 of 1917. 
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the plaintiffs tenants without rights of occupancy. The defendants 
denied the title of the plaintiff and asserted that the relation of land- 
lord and tenant did not subsist between the plaintiff and themselves. 
The court of first instance dismissed the suit holding that the plain- 
tiff was not entitled to maintain it in view of certain orders passed 
by the Revenue Court’ An appeal was preferred to the District 
Judge, but he was of opinion taat the appeal lay to the’ Commis- 
sioner. The petition of appeal was returned and was presented in 
the court of the Commissioner. The learned Commissioner has re- 
ferred the case to this Court for determination of the question whe- 
ther the appeal lay to the Judge or to the Commissioner. We are 
clearly of opinion that the app-al lay to the District Judge. Section 
177 of the Tenancy Act provides that an appeal shall lie to the Dis- 
trict Judge from the decree of an Assistant Collector of the first 
class in all suits in which a question of proprietary title has been 
in issue in the court of first instance, and is a matter in igsue in the 
appeal. There can be no doubt that in this case a question of pro- 
prietary title was in issue in the court of first instance and was also 
a matter in issue in the appeal. The act itself indicates what is 
meant by a question of proprietary title. Seotion 198 occugs under 
the heading of questions of proprietary title in Revenue Courts and 
deals with a case in which the defendant pleads that the relation of 
land-holder and tenant does not exist between the plaintiff and 
himself on the ground that he actually and in good faith pays the 
rent of his holding to some third person. In the present case the 
plea of the defendants was that the relation of Jandlord and tenant 
did not exist between the plaintiff and them. They alleged that 
they were lessees from other persons and that the plaintiff had no 
right to sue them. This was clearly a question of proprietary title 
and as it was in issue in the court of first instance and was also a 
matter in issue in the appeal, ths appeal lay to the Di:trict Judge 
under the provisions of section 177. We express no opinion on the 
merits of the case but we think that the appeal ought to have been 
entertained by the District Judge and the memorandum of appeal 
ought not to have been returned. We accordingly direct that the 
District Judge do receive the memorandum of appeal which was 
originally presented to him by the appellant and dispose of the appeal 
according to law. The costs of this reference will abide the result. 


Order reversed. 
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BHAGWANDASP ARASRAM (Plaintif) 


VEF SUS 
BURJORJI RUTLONJI BOMANJI (Defendant) 


Gontract Act (I of 1872), section 830—Wagering contraci—Common intention 
to wager essential—Speculation not equivalent to wagering—Bombay Act II 
of 1885, sections 1, 2—Pukka-Adatias— Their position. 

Speculation does not necessarily involve a contract by way of wager. 
To constitute such a contract a common intention to wager is essential. 
The mere fact that one party toa contract for sale of goods did not 
intend to deliver, even if known to the other party, does not vitiate the 
contract, unless there is a bargain or understanding between the parties 
that delivery is not to be called for. 


APPEAL from a decree of the Bombay High Court, dated March 
28, 1913, reversing a decree of Braman, J. 


The facts appear from their Lordships’ judgment and from 
the reports in I. L. R., 37 Bom, 347 and 38 Bom., 204. 


Sir W. Garth, for the appellant.—The appellate court have erred 
in holding that the contracts sued on are wagering contracts. 
= This Board have held that the law as to wagers formerly in force 
in India has been superseded by section 30 of the Indian Contract 

Act, which in Bombay is supplemented by Bombay Act ‘III of 1865, 
sections'1,°2. The appellant firm were pukka-adatias. A pukka- 
” adatia.can accept the contract himself, or he can pass it on, in 
either case he guarantees the price and gets a commission. What 
the “pukka-adatia does with the contract does not concern the 
_ principal at all. , As to the custom of pukki-adat, I would refer to 


Bhagvandas Navotamdas v. Kanji Deoji, [1905] I. L..R., 80 Bom., 
205, 210, 215, 


the authority of which has been accepted by both the. lower 
courts, 


The appellate court, though not suggesting that we ourselves 
could win or lose by the rise or fall of the market, have held: that 
we were gambling ourselves with reference to the sub-contracts 
into which we entered. The only points they rely on are (1) 
a conversation with our Gomasta who is reported to have said that 
300 tons of linseed were bought by us “for court purposes.” 
Our representative was not even cross-examined as to this. (2) 
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the faot that in all the sub-contracts delivery to a particular 
Marwari firm was barred. This, the High Court say, was because 
that firm might require delivery, but of this there is no proof. 
These points were not raised in the pleadings. ° The onus of proof 
on these two matters is on defendant-respondent, and he has 
altogether failed to discharge it. 


[Lory BuoxmastTER.—The central point in the case is, was there 
or was there nota stipulation, a term in the contract, express or 
implied, by which you were never to ask for delivery ?] 


Appellants here were mere Commirsion Agents, entitled to 
remuneration and reimbursement of expenses, but they took no 
risks. It is the essence of a wager that each side should stand to 
win or lose according to the result of the event as to which a risk 
is taken :— 


Sassoon v. Tokersy Jadhawjee, [1904] I. L. R. 28 Bom., 616, (24, 626, 
.- Their Lordships’ judgment was delivered by 


Sis LAWRENOE J ENKINS.—This appeal arises out of a suit for 
the recovery of money. Many defences have been pleaded, but only 
one need now be noticed ; it is that the transactions on which the 
claim rests were agreements by way of wager. At the trial several 
issues were framed, and the third was in these terms :— 


“ Whether the transactions mentioned in the plaint are not wagering 
irangactions and whether the plaintiff's were not aware of the defendant's 
intention to deal in differences only ?” 


The Trial Judge, sitting on the original side of the High Court 
at Bombay, found all the issues in the plaintiffs’ favour, and passed 
a deuree for the amount claimed. 


On appeal the appellate bench of the High Court agreed with 
the findings of the Trial Judge on all the issues but the third, On 
that it held in favour of the defendant, and dismissed the suit. 


It is from that decree that this appeal has been preferred by the 
plainiiffs, and the only question is whether the plea that the transac- 
tions were by way of wager has been established. 


At the date of these transactions the plaintiffs were a firm 


_carrying ona large mercantile business at Bombay, and, asa branch 


of it, they were in the habit of acting as Pakka-Adatias. The 
defendant, on the other hand, was a young man without any regular 
business, who, with the aid of winnings in a lottery, engaged in 
speculative transactions on the Bombay market. 


In June and July 1910, he instructed the plaintiffs to sell for 
him three several lots of linseed amounting in all to 4,000 tons for 
September delivery. l 
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On the strength of this order the plaintiffs sold linseed to this 
amount by separate contracts to thirty-nine buyers. Though the 
transactions took the form of sales by the defendant to the plaintiffs, 
followed by re-sales by the plaintiffs to thirty-nine buyers, the 
plaintiffs gcted throughout as Pakka-Adatias, and, to secure them 
against loss, sums amounting in the aggregate to 61,000 rupees, 
were deposited with them by the defendant as margin money. 


The market went against the defendant, aud at the end of August 
the plaintiffs asked him either to give delivery of the linseed, or to 
authorise them to purchase linseed on his behalf. The defendant, 
however, did neither the one nor the other, and so the plaintiffs, 
acting within their rights, discharged their obligation to the thirty- 
nine buyers by delivering 300 tons, and by making cross contracts, 
and paying differences as to the balance of the linseed. The result 
was, that after giving the defendant credit for the 61,000 rupees 
deposited as margin money, and a sum of Rs. 5,804-2-3 due to him 
on another account, there was due to the plaintiffs Rs. 90,763-14-6, 
unless the plea of wagering is an answer to their claim. To deter- 
mine whether this plea is applicable, it is necessary to consider the 
real nature of the relations between the parties to the transactions. 
The case has proceeded in both the courts on the footing that the 
plaintiffs were employed by the defendant, and acted as Pakka- 
Adatias, and the description in Bhagwandas v. Canji(1), of the cus- 
tomary incidents of such an employment was applicable to the cir- 
cumstances of this case, though itis to be noted thatthe defendant 
was not an up-country constituent. 


The plaintiffs, therefore, acted in conformity with the terms of 
their employment when they made the contracts with the thirty- 
nine buyers. i 


And as they made these contracta in exercise of the authority 
conferred upon them and became liable for their performance, they 
also became entitled to be indemnified by their employer, the 
defendant, against the consequences of the acts done by them unless 
those acts were unlawful. There is no suggestion that the acts of 
a Pakka-Adatia as such are unlawful; on the centrary, Pakki-Adat 
dealings are well established as a legitimate mode of conducting 
- commercial business in the Bombay market. 

No doubt the contract of a Pakka-Adatia, as that of anyone else, 
may be by way of wager ; but canit be said that the employment 
of the plaintiffs by the defendant was of this description ? 

It has not been shown that there was any bargain or understand- 
ing between the parties, either express or implied, that linseed was 
not to be delivered, nor was it a term, of the employment that the 
plaintiffs should protect the defendant from liability to make 
delivery. 

(1) [1905] I. L. R., 30 Bom., 205. 
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It may well be, as suggested in the evidence of Hargopal, that 
the defendant was a speculator, who never intended to give delivery ; 
and even that the plaintiffs did not expect him to deliver; but 
that would not convert a contract, otherwise innapent, into a wager. 
Speculation does not necessarily involve a contract by way of wager, 
and to constitute such a contract a common intention to wager is 
essential. 


No such intention has been proved. 


Under the sales to the thirty-nine buyers it was the right of 
each buyer to call for delivery, but as the plaintiffs had carried 
through the transaction as Pakka-Adalias of the defendant the rise 
or fall of the market was a matter of no concern to them, except so 
far as it might enhance the risk of recovering complete indemnity. 

- from their employer. Their right was to their commission and to 
an indemnity against loss as incidents of their employment. . 


The mere fact that as tothe greater part of the linseed there 
was no delivery, but an adjustment of claims cannot alone vitiate the 
transactions. . 


The learned Judges in appeal were evidently impressedeby the 
statement ascribed to the plaintiffs’ Munim that the delivery of 300 
tons was made for the purpose of court proceedings and by the 
clause in the contracts forbidding delivery to Messrs. Narandas 
Rajaram and Co. Their Lordships, however, attribute no import- 
ance to either of these matters. Even if the Muntm’s statement 
be regarded as proved—a point on which their Lordships are, in the 
circumstances, far from satisfied——it would mean no more than that 
the plaintiffs fancied an actual delivery would tend to allay such 
doubis as the court might otherwise have as to the reality of the 
transactions. But this was in no sense inconsistent with this reality. 
At the same time the clauses forbidding delivery to Messrs. Naran- 
das Rajaram clearly cannot be regarded as throwing anv doubt on 
the transactions. No such suggestion seems to have been made at 
the trial in the court of first instance, and it does not appear to 
their Lordships to be reasonably susceptible of the significance 
ascribed to it. 


Their Lordships, therefore, hold there was no ground for setting 
aside the decree of the court of first instance, and they will, there- 
fore, humbly advise His Majesty to restore it and to reverse the 
decree of the High Court on appeal, ordering instead of it that the 
appeal to it be dismissed with costs. Asthe defendant Burjorji has 
died during the pendency of the appeal, and the present respondent 
has been appointed at the instance of the appellants to represent him 
for the purpose of this appeal alcne, there will be no order as to the 
costs of this appeal. 


A P. P. Appeal allowed. 
Ashurst Morris Crisp & Co:—Solicitors for the appellant. 
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ANANT RAM anp orgzes (Plaintifs) Oivin 
versus 1917 
THE COLLECTOR OF ETAH anp oruers (Defendants). Dita a 
ober, 29. 
Hindu Law—Mitakshara—Legal necessity—Morigags of joint property by mana- Lon 
ger, who is not the father—Burden of proving necessity—-—~Whether a mortgage Buox- 
without necessity binds mortgager’s own share. MASTER, 
SIR JOHN 


The mortgage of joint estate made by the manager of the property, who EDGE, 
is not the father of the other members of the joint family, can only be Siz WALTER 
ee iDN 7 PHILLIMOBE, 
justified so far as it ia wanted for the joint family purposes. If the neoes- 


BART, 
sity cannot be established by direct evidence it may be assumed, if it oan Sia 
be shown, that reasonable care was taken to ascertain if such circum- riley 


stances existed and the traneferee acted in good faith, In either case the 
buréen of proof lies on the person who claims the benefit of the mortgage. 
There is no difference between the burden of proof when it is desired to 
support a mortgage made by a manager of a joint estate and that whioh 
is required to support the mortgage mada by a widow who hag anly a 
similar limited power of disposition. 


If the mortgage debt was not incurred for uecegaity, not even the 
mortgagor's own interest qan be gold in enforcement of the mortgage. 

Narain Prasad v Sarnam Singh, [1917] 44 I. A., 163, followed. 

When the mortgage is for a larger amount than the necosaity warrants, 
it will only be uphold to the extent to which necessity has been proved. 

A zemindar, manager of a joint family, mortgaged three joint villages 
for Rs. 8,000 to pay the Gowernment revenue. The lender suing on the 
mortgage, other members of the joint family contested the validity of the 
mortgage, It wag proved that Rs. 1,698 odd were actually paid as revenue 
of two of the villages ont of the money lent, but no evidence was given as 
to the disposal of the balance, 

Held, that the mortgage was enforceable to the extent of Rg. 1,698 
only against the joint villages and that as regards the balance, ‘not even 
the mortgagor’s own share in those villages was bound. 


AppraL from a decree of the Allahabad High Court, dated May 
-11, 1911, varying a decree of the Subordinate Judge of Aligarh. 


The facts of the case are sufficiently set out in their Lordships’ 
judgment. 
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B. Dube, for the appellants, submitted that the lender in these cases 
is not bound to see to the application of the money. Here proper 
enquiry was made by the lender as to the existence of legal neces- 
sity. The recital of such necessity in the mortgage degd is suffi- 
cient. 


Banga Chundra Dhur Bisvas v. Jagat Kishore Chowdhuri, [1916] 
43 I. A., 249, 252. 


[Siz W. PurLLIMORk—Al] that case decided was what was evi- 
dence of necessity, not that encuiry would supply the absence of 


necessity |. 


My case is that the whole of the Rs. 3,000 was wanted for 
revenue. 


[Sin W. PHILLIMORE —You have not shown that the balance 
over and above 1,698 was even due]. 


My case is that a representation was made taat the mogey was 
due for Government revenue, and on that representation we acted. 


The respondents did not appear. 
Their Lordships’ judgment was delivered by 


Losp Buoxnaster.—The question raised in this appeal is as to 
the rights of certain mortgagees under and in respect of a mortgage 
which was dated the 4th September, 1894. That mortgage was exe- 
outed by one Raja Sheoraj Singh, the manager of certain joint pro- 
perty held by himself and bis brother, Maharaj Singh, and governed 
by the Mitakshara law. The mortgage was for the sum of 3,000 
rupees. with interest atthe rate of 1 rupee % annas per cent, per 
month, with compound interest and half-yearly rests. The mortgage 
affects three villages, and on the face of it there is a recital that the 
money was lent in order that the mortgagor m:ght pay the Govern- 
ment revenue. The original mortgagee is dead and his representa- 
tives instituted the proceedings out of which tais appeal has arisen 
for the purpose of enforcing their rights under the mortgage deed. 
A considerable number of defences were raised by the different par- 
ties who were made defendants to those proceedings, but for the 
purpose of the present appeal only one of those defences needs consi- 
deration. That defence is this:—that the property that was mort- 
gaged being joint property, a mortgage could only be operative to 
the extent to which the mortgage-money was needed for the neces- 
sities of the joint estate. The learned Judge before whom the case ` 
was haard allowed the whole of the original mcrigage debt to stand, 
but reduced the rate of interest. The High Court, to whom an. ap- 
peal was brought, has allowed the mortgage for part only of the 
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original sum, namely, for the sum of 1,698 rupees 5 annas, and has 
restored the full rights of interest which the mortgagee possessed 
under the deed on that sum. 


The appeal from that judgment has been brought under an order 
miade by the High Court, who thought that the appeal gave rise to 
two questions of importance, the first being :—‘‘ Whether the 
burden lies upona mortgagee who takes a mortgage from the mana- 
ger of a joint Hindu family governed by the Mitakshara law to prove 
that the debt was incurred for family necessity;” and the second: 
‘© Whether, if the debt was not so incurred, the interest of the mana- 
ger of the family, that is, of the mortgagor, in the mortgaged pro- 
perty could be sold in enforcement of the mortgage.” It is to be 
observed that the grounds upon which the appeal was permitted do 
not include the question of considering whether, in point of fact, 
more than the amount allowed by the High Court had in fact been 
raised by way of necessity ; but this point has been argued and 
considered by their Lordships. 


As to the first of these two questions their Lordships entertain 
no doubt. The mortgage of joint estate made by the manager of the 
property, who is not the father of the other members of the joint 
family, can only be justified so far as it is wanted for the joint family 
purposes. If the necessity cannot be established by direct evi- 
dence it may be assumed if it can be shown that reasonable care was 
taken to ascertain if such circumstances existed and the transferee 
acted in good faith (section 38, Transfer of Property Act). In either 
case the burden of proof lies on the person who claims the benefit of 
the mortgage. There is no difference between the burden of proof 
when itis desired to support a mortgage made by a manager of a 
joint estate and that which is required to support the mortgage made 
for example, by a widow who has only a similar limited power of dis~ 
position. In the case of Banga Chandra Dhur Biswas y Jagat Kishore 
Chowdhuri (1), following previous decisions to the same effect, it was 
stated in perfectly clear and unambiguous terms that the burden of 
proving that such dispositions were lawful rests upon the persons 
who seek to claim benefits under them. The question, therefore, 
which the High Court thought needed consideration, so far as the 
burden of proof is concerned, must be decided_against the appel- 
lants. 


As to the second point, that question, so far as it covers mortgages 
in the same province as the province from which this appeal has 
been brought, has also been decided since the Judgment of the High 
Court adverse to the appellants’ contention in a case to which their 
Lordships’ attention was called—Narain Prasad v. Sarnam Singh (2). 

There remains only the point as to whether in this case the High 
Court were right in thinking that the mortgagee had only discharged 

(1) [1916] 48 I. A., 249, (2) [1917] 44 I. A., 168. 
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the burden thrown upon him of proving necessity for the deed to 
the limited extent of the 1,698 rupees. Now the facts with regard 
to that matter are these :—Thers were three villages that were the 
subject of the mortgage. The statement in th8 deed was that the 
money was needed to pay the Government revenue. Whet payments 
were madein respect of that revenue could easily be established by 
calling the proper witnesses, and, indeed, one such witness was 
called for the purpose of proving payments in respect of two of the 
villages, and he showed payments to the amount for which the High 
Court has allowed the mortgage to stand. The mortgagee cannot 
allege that the witnesses who could prove the necessity, on the exist- 
ence of which his security depends, are inaccessible, or cannot now 
be obtained through lapse of time or for other good reason. The proof 
could have been and ought to have been laid before the court by 
the appellants, on whom the burden rests. That burden they have 
failed to discharge, and in their Lordships’ opinion the High Court 
was perfectly right in deciding that the security stood to the limit- 
ed extent only of the necessity proved. They will, therefore, hum- 
bly advise His Majesty that this appeal should be dismissed. 


Barrow Rogers and Nevill :—Solicitors for the appellant. 


A. P: P. 


Appeal dismissed. 
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` JAGARDEO SINGH (Defendant) 
VETSUS 
ALI HAMMAD anp orarrs ( Plaintiffs)” 


Agra Tenancy Act (Il of 19019, section 84—Person occupying land without 
consent of landlord—Ejegiment decres in Revenue Couri—Usufructuary 
movigage of.sir before Tenancy Aci—Mortgagee in possession—Dispossession 
by person owning equity of redemption—Staius of such owner. 


Plaintiffs were in possession of certain plota of sir land ander a usufruoctu- 
ary mortgage made prior to the passing of the Agra Tenancy Act. Defend- 
anig who had acquired a part of the equity of redemption managed to get 
Into possession of these plots, whereupon the plaintiffs sued to eject them 
In the Revenne Court. The defendants denied the relationship of landlord 
and tenant and also raised other pleas. They were referred by the Re- 
venue Court to the Civil Comt. The Civil Court held that the plaintiffs 
were entitled to remain in exclusive possession as mortgagees and that the 
defendants had acquired a share in the equity of redemption. In accord- 
ance with this decision the Assistant Collector held that the defendants 
were.non-occupancy tenants and he decreed their ejectment :—Aeld that 
the defendants had been properly ejected under seotion 84 of the Tenanoy 
Act. 

Per Warsu, J.—The words “ a person occapying land withont the con- 
sent of the landlord '’ (in section 34 of the Tenancy Act) mean one who 
enters into occupation without expresa consent or without any previous 


arrangement. 
Balli v. Naubat, [1912] 9 A. L. J. R., 771, followed. 


NECOND APPEAL from a decree of Panpir Duraa DATTA Josni, 
District Judge of Azamgarh, confirming a decree of Pandit ‘Govind 
Atma Ram Dhaneli, Assistant Collector, First Clasa. 


Under an usufructuary mortgage executed before the present 
Tenancy Act the plaintiffs were in possession of certain sir plots as 
mortgagees. The defendant acquired a share in the mahal in which 
the plots were situate and thus became the owner of a portion of the 
equity of redemption. Subsequently the defendant took possession 
of some of the sir plots. ‘The plaintiffs sued in the Revenne Court 
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for ejectment of the defendant as a nou-occupancy tenant. The 
defendant pleaded that there was no contract of tenancy between 
the parties and that he was in proprietary possession as a co-sharer 
in the mahal. The Revenue Court, acting underesection 199 (1) (a) 
of the Tenancy Act, referred the defendant to tae Civil Gourt. The 
final decision of the Civil Court was to tho effect that these plaintiffs * 
were entitled to exclusive possession of the plots as usufructuary 
mortgagees, and that the defendant by becoming a co-sharer in the 
mabal had acquired a share in the equity of redemption. Following 
this decision the Assistant Collector decreed the ejectment suit on 
the ground that the status of the defendant cculd only be deemed 
to be that of a non-occupancy tenant. The defendant appealed to 
the Commissioner. who held that a question of proprietary title was 
still in issue between the parties and that the appeal lay to the 
District Judge. The defendant then appealed to the District Judge, 
who held that no such question was any lorger open between 
the parties as it had been finally determined by the Civil Court and 
thet ihe appeal therefore did not lie to him. Against this decision 
the defendant appealed to the High Court After some of the facts 
stated above had been found upon a remand. by the single Judge 
who first heard the appeal, the case was referred by him toa 
Division Bench. 


Iqbal’ Ahmad, for the appellant.—The District Judge was wrong 
in holding that the appeal did not lie to him. The finding of the 
Assistant Collector’ that the defendant was a non-occupancy tenant 
of the plaintiffs was challenged in the appeal on che ground that the 
defendant was a proprietor and nobody's tenant. So, a question of 
proprietary title wag stil] a matter im iseue in the appeal, and under 
section 177(e) of the Fenaney Act the appeal lay to the District 
Judge. 


WatsH, J.—The question of title has been finally determined by 
the Civil Court. All the facts of the case are now £ ully ascertained, 
and both the Civrl and the Revenue Courts have found that the 
defendant has no title to possession. Why skould we not give 
immediate effect to that finding now, particulariy as the case has 
been dragging along for such a length of time and through so many 
courts ? | f 


The plaintiffs came to the Revenue Couri on the allegation that 
the defendant was their tenant. Upon the facis ascertained, the 
defendant is not their tenant. Taking it that be is a trespasser 
without title, the plaintiffs cannot in this suit turn round and 
claim to eject him as a trespasser. The Revenue Court cannot 
entertain a suit to eject a mere trespasser. The plaintiffs came to 
court with wrong allegations and they have themselves to thank if 
after a protracted course of trial they find that the suit must be 
dismissed. ; i 
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If in the present cass tho suit were decreed on the ground that the 
defendant was a trespasser, the result would he that zemindars need 
never go to the Civil Court to eject trespassers pure and simple ; 
they would sue in fhe Revenuo Court on an allegation of tenancy, 
and when* the allegation was found against them, wonld claim a 
decree on the ground that the defendant was a trespasser. The 
jurisdiction of the Civil Court would thereby be effectively ousted. 
Tt is significant that the court-fee payable for a suit under section 58 
of the Tenancy Act is different from that for a suit in the Civil 
Court for ejectment of a trespasser. 


‘[Piacorr, J, referred to I. L. R, 25 AlL, 498.] 


There, the suit was instituted in a court which could properly 
pass a decree for ejectment on the facts as found. ‘The difficulty 
in the present case is that the Revenue Court was not the proper 


court to eject a mere trespasser ; the suit should have been brought 
in the Civil Court. 


[ Warsi, J.—Was uot that defect removed when the case came 
in appegl before the District Judge 7] 


Sections 196 and 197 of the Tenancy Act apply only to cases in 
which the appeal would in any event lie to the District Judge, 
although the suit was instituted in the wrong court. They are not 
applicable here, fur an appeal from a suit under section 58 of the 
Lenaacy Act ordinarily lies to the Commissioner. 


Bechu Sahu v. Nandram Das, [1914] 12 A. L. J. Rọ, 902. 


S. M. Yusuf Hasan, for the respondents.—On the facts found 
it is clear that the defendant has no right to remain in possession 
of the plots in dispute. Apart from technicalities, that is the real 
question between the parties, namely whether the defendant skould 
be ejected, that has to be determined by the court now. The 
defendant is a mere trespasser. and the Civil Conrt'has an inherent 
jurisdiction, notwithstanding’ techuicalities and formal defects, if 
any, inthe suit as instituted, to pass a decree for ejectment in 
accordance with tha rights of the parties. Sections 151 and 153 
of the Code of Civil Procedure are intended to meet the requirements 
of a case like the present, and give very wide powers. 


If the court now decreed the defendants ejectinent, he could 
have no ground for saying that he had been taken by surprise 
or been prejudiced in any way. For, in the civil suit between the 
parties, which was institated in accordance with section 199 (1) (2) of 
the Tenancy Act, the defendant had an ample opportunity of raising 
all the pleas which he could possibly have raised by way of defence 
j£ the plaintiffs had originally sued for ejectmont in the Civil Court. 


Technically, also, there-is nothing against the passing of a decree 
for ejectment in the present suit as brought. i has-been -held that 
e 
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the provisions of section 34 vf the Tenancy Act point to the con- 

clusion that a trespasser who is in cultivatory occupation of land 

without the consent of the zemindar can be ejected by the Revenue 

Court as a non-occupancy tenant. e- 


Balli v. Nuubat Singh, [1912] 9 AL J. Ro 771. 


Iglat Ahmad, in reply.—Sections 151 and 153 of the Code of 
Civil Procedure do not apply to suits instituted in the Revenue 
Courts ; vide section 193 of the Tenancy Act. 


The case relied on by the respondents was nol correctly decided. 
Section 34 finds a place in Chapter IV of the Tenancy Act, which 
chapter deals only with © determination efc.,’ of rent; there is no 
corresponding provision in Ubapter V, which is the chapter dealing 
with ejectment by the Revenue Courts. That shows that the Legis- 
lature intended that though a trespasser could be sued in the 
Revenue Court for rent he could not be ejected by that court. 
Sections 57 and 58 of the Tenancy Act are exhaustive of the grounds 
on which a person can be ejected by the Revenue Court, and a 
trespasser does noi come within those sections. The latter, portion 
of section 34 emphasizes that a trespasser does not become a tenant 
until he pays rent. 


The Full Bench case of 
Nandan Singh v. Ganga Prasad, [1913] I. L. R., 35 All, 612, ¥ B., 


considered the provisions of section 34 and doubted whether the 
Revenue Court could eject unless the relationship of landlord and 
tenant existed between the parties. 


The following judgments were delivered. 


Piavorr, J.—These are four connéoted appeals which have 
come before us under the following circumstances :— 


The plaintiffs instituted, in the court of the Assistant Collector, 
Azamgarh, four suits, for the ejectment of tbe defendant from 
certain specified plots of land, in each case with the allegation that 
they themselves were mortgagees in possession of the proprietary 
rights over the said plots, and the defendant was a non-occupancy 
tenant of the same. The defendant replied that there was no 
contract of tenancy between himself and the plaintiffs; that his 
possession was proprietary in its nature and that he was in posses- 
sion as of right; because he was a co-sharer in the proprietary 
rights of the particular sub-division of a Malal to which the 
land in suit appertained. On this the learned Assistant Collector 
took action under section 199 of Act II of 1901, requiring the 
defendant to filea suit in the Civil Court for the determination 
of the question of title in issue between himself and the plaintiffs. 
The court of first instance determined the question in favour of 
the present defendant who was, of course, the plaintiff in the Civil 
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Court. On appeal, however, this decision wus reversed. The 
controversy in this case has been very largely as to the meaning 
and effect of the appellate court’s decision in this litigation. The 
decision fairly considered amounts to this, that the plaintifs respon- 
dents (the defendants in the Civil Court) held a usafrnetuary 
mortgage in respect of the plots of land in suit and were entitled 
to the exclusive possession of the same as such mortgagees ; but the 
present defendant bad acquired a share in the proprietary rights. 
that is to say, in the equity of redemption, in respect of the mort- 
gage held by the opposite party. The case came again before the 
Assistant Oollector, who was bound to dispose of the ejectment 
suit then pending’ before him in accordance with the final decision 
of the Civil Court. He passed a brief order to the effect that in 
view of the decision of the Civil Court, the defendant could only 
be regarded as in possession of the land in suit as a sub-tenant, that 
is to say, a non-occupancy tenant (the land in question being Sir 
land) from the plaintiffs. He ordered the defendant to be ejected 
accordingly. The defendant filed an appeal in the Commissioner’s 
court, who refused to entertain it, holding that a question of pro- 
prietary title was still in issue as between the parties. The defen- 
dant then went before the District Judge in appeal, who dismissed 
the appeal holding that the question of proprietary title, originally 
in issue, had been finally and completely disposed of in the suit 
already referred to, and that there was no question left for deter- 
mination in the case which was not exclusively cognisable by the 
Revenue Courts. Against this decision. four second appeals have 
been filed. When the case originally came up for hearing, the 
facts were not as,clear as they are now, and an order was passed 
directing the District Judge to entertain the defendant's appeal 
and to determine certain issues of fact. 


We have now before us the findings arrived at by the Distriot 
Judge on the issues remanded, and as a matter of fact his findings 
proceed on admissions made by the parties. The mortgage under 
which the present plaintiffs respondents now hold, and have been 
holding since 1902, was a mortgage of the apecific plots of Sir- 
land which are now in suit. The mortgage itself had been con- 
tracted prior to the passing of the present Tenancy Act; so no 
question of ex-proprietary rights arises. On the terms of the 
mortgage the plaintiffs, as transferees of the mortgagee rights, wore 
entitled from 1902 and onwards to actual possession and enjoyment 
in respect of the land in suit. 


The defendant baving acquired a part of the equity of redemp- 
tion asserted a right to take possession of some of the Sir lands, 
without tendering the mortgage money. In prosecution of this 
claim he somehow succeeded in obtaining possession of the plots 
of land now in suit. The question specifically raised by these 
appeals is whether the learned Distriot Judge was right or wrong 
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in holding that no appeal lay to hie court. I should be prepared: 
to hold that that decision was correct, but the matter has now gone ` 
somewhat further. After the order of remand and the ascertain- 
ment of the facts, the real question before as is whether the 
Assistant Collector was right in ordering ejectment of the appellant. 
On the principles laid down by a learned Judge of this Court in 
Balli v. Naubat Singh(‘}, the Assistant Collector was clearly right 
It has been suggested, on the other side, that this decision was 
doubted ina Fall Bench decision of this Court, in the later case 
of Nandan Singh v. Ganya Prasad (2) (See specially the remarks 
at page 516). As a matter of fact the decision reported in 9 A. L. J. 
R, page 771, was not specifically considered or in terms overruled, 
though it is open for the appellant to contend that remarks of the 
learned Chief Justice, when delivering the judgment of the Full 
Bench suggest that he was not prepared to aecept the correctness of 
that ruling We find, however, thal the principle laid down in Balli 
v. Naubat Singh (1), has been in substance accepted and followed by 
the Revenue Court since that decision was pronounced. Reference, 
may be made to the notes by Mr. M. L. Agarwala in his valuable 
commentary on the N.-W. P. Tenancy Act, fifth edition, et pages 
AO et segg., of that edition. Moreover, there isa decision of the 
Board of Revenue, Champa Kunwar yv, Pati Kam (3), which deals 
with the position of a squatter oceupying agricultural jand for 
cultivating purposes, and which adopts the principle of the case of 
Balli w, Naubat Si-gh('), to its fullest extent. In this state.of author- 
ities I should be prepared personally to stand by the reported 
slecisions directly beariag on ths question before ua. Moreover I 
think that, there being nothing in favour of the defendent on. ihe 
merits, it is not incumbent on us to go out of onr way to insist upon 
any legal technicalities for the sake of enabling the defendant to pro- 
long this litigation. The decision in the case of Champa Kunwar v. 
Pati Ram (8), is by the Senior Member of the present Board of Re- 
venue; and it is quite clear that if the defendant had got what he . 
asked for, namely, a re-consideration of the Assistant Collector’s order 
by the higher Revenue Courts, the result would have been to affirm. 
his ejectment. 


+ 


So far as the Civil Courts are concerned they havealready decided 
in favour of the plaintiffe-respondents, and, if the present matter 
could rightly be taken cognisance of by tha Vivil Courts, they could 
not have come to a different decision from that arrived at hy the 
Assistant Collector. 


The defendant’s possession is wholly unlawful and the order. of 
sjectment a proper order on the merits. There are thus abundant 
reasons for disinissing these appeals. 


(1) (1912]9 A. L. J. R, 771. (2) [1913] L b. Rọ 86 All, 512, 516. 
(3) [1918] 83 1. Ç., 70. 
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Watsu, J.—I agree ; particularly I accept the cases of Balli v. 
Naubat (1), and Champa Kunwar v. Pati Ram (2), as the correct 
expression of the law. Iam not satisfied that in Nandan Singh v. 
Gaya Prasad (8), the Full Bench intended to dissent from the case 
of Balli w Naubat (1), which was relied on by the appellant 
who succeeded ; but I think the dictum at the foot of page 515 
in 35 All, requiresfurther consideration. Apparently the Chief 
Justice thought that section 34 of Act JE of 1901 could only be 
made to work so Jong as the person was occupying the land “without 
permission” of the landlord. The words in the section gre not ‘with. 
oud permissive.” Fam satisfied that the words ‘ta person occupying 
land without the consent of the landlord” mean one whe enters into 
occupation without express consent or without any previous arrange- 
ment with him. Two reasons seemed to me very strong to show this. 
If section 34 can be worked only against a person who having 
entered as a trespdsser continues in possession “ without permission ” 
of the landlord it is difficult to see how the Jandlord is to get rent 
from a person who does remain in possession with his permission. 
Secondly such a person is said by the section not to be deenied to 
hold thealand within the meaning of section IL of the Agre Tenancy 
Aet until he begins to pay rent. Section LL deals only with tenants 
and I cannot. see. how such a person could be deemed to be a. tenant 
within section 1L so asto make it necessary for the Legislature to 
exclude him from the operation of section 11 unless he was occupy- 
ing with the permission of the landlord. I think this consideration 
Fonds additional weight to the view of Sr; Groxas Kwox and’ of the 
Senior Member of the Board and I agree with my learned brother 
that the defendant is liable to be ejected by the Revenue Couets. 


By tan Covkt.—We dismiss this appeal with costs. 
. Be Ky M. . Appeal dismissed. 


(1Y [rorey go A. b. S. R., TTI. (2) [1916] 383 f. C., TO. 
(3) [t913] I L. R., 35 All, 612. 
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January, 18. MOHRI BIBI (Defendant).* 





Praaort, J. Code of Civil Procedure (Act V of 1908), Order 21, rule 68——No suit brought 
RAFIQ, J. within one year from such dismissal—Order conclusive——Decree, execution 
of—Objection to attachment and sale—Claimant’s objection dismissed for 

want of evidence. 


Where an objection under Order 21, rule 58, of the Code of Civil Pro- 

cedure was dismissed because the objector failed to produce any evidence, 

~ and no suit was brought to challenge the validity of that order within one 

year from the date of the order under Article 11 of Schedale II to the 
Limitation Act, keld that the order had become conclusive. 


Tho only order under Order 21, rale 68 of the Code of Civil Procedure, 
apon which the character of finality is impressed is an order made after 
enquiry. It does not follow, however, that because a claimant does not 
adduce evidence or is absent, there are no materials before the court to 
enable it to enquire into it. 


SECOND APPEAL from a decree of E. BENNET, Esq., Subordinate 
Judge of Mirzapur, confirming a decree gi Babu Shibendra Nath 
Banerji, Munsif. 


The facts of the case are fully set forth in the judgment. Briefly 
stated for the purpose of this report, they were as follows :—In 
execution of a simple money decree in favour of Basant Lal against 
Jageshur, a certain fixed-rate holding was attached as being the 
property of Jageshur. Thereupon an objection under section 278 
of the Code of Civil Procedure of 1882 was filed by Gokul, minor, | 
through his next friend, his mother, claiming that a portion of the 
holding belonged to him and not to Jageshur and was, therefore, 
not liable to be attached and sold in execution of the deoree. On 
15th June, 1901, the date fixed for hearing of the objection, an 
application was made by the objector’s pleader praying for an 
3 adjournment on the ground that information of the date of hearing 
had reached the minor’s guardian too late to take steps for summoning 
witnesses. This application was rejected, and the objection was 
dismissed by the following order :—* This is an objection under sec- 
tion 278, Civil Procedure Code. The correctness of it is disputed — 
by the decree-holder. The objector has produced no evidence to 
make out the truth of his claim and it is disallowed with costs,” 


°§. A. No, 61 of 1916, 
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The attached property was thereafter put up 7? auction sale and 
purchased by the decree-holder, who obtained actual possession on 
23rd February, 1904. On 20th June, 1914, Gokul instituted a 
suit against Basant Lal's widow for possession of his share of the 
holding. He stated that he had attained majority in June, [912. 
The defendant pleaded in/er alia that the suit having béen brought 
more than a year after the dismissal of the objection under section 
278 was barred by limitation under Article 11 of the Limitation 
Act. This plea was upheld and the suit dismissed by both the lower 
courts. The plaintiff filed a second appeal in the High Court. 


S. A. Haidar, for the appellant.—The cause of action for the 
suit is the dispossession of the plaintiff on 23rd February, 1904, 
and the suit being brought within 12 years thereof is not barred by 
limitation. The lower courts have misapplied Article- 11 of the 
Limitation Act. The order of 15th June, 1901, dismissing the 
objection under section 278 of the fermer Code was not of such 
2 character as to be conclusive on failure of the objector to bring 
a suit within ong yent. It has been laid down that unless the 
investiggtion which is clearly contemplated by section 278 has been 
made and the matter has been judicially determined by the court, 
the order passed by it cannot be regarded as one made- under sec- 
tion 281. The only order upon which the character of finality is 
impressed by section 283 is an order properly made under section 
281, 7. e , after investigation and enquiry. 


Kallar Singl v. Toril Mahton, [1895] 1 C. W. N., 24 ; 

Kunj Behari Lal v. Kandh Prasad, [1907] 6 C. L. J., 362 ; 

Sarala Subba Rau v. Kamsala Timmayya, [1907] I. L. R, 81 Kad, 5; 
Sajan Ram v. Rahi Ratan, [1904] 87 P R., 19¢4. 


In these caves the. ‘order disallowing the claim was passed in 
default of appearance, and if was held that as there had been no 
investigation whatever on the merits the order was not conclusive, 
and Article 11 of the Limitation Act was not applicable to the suit 
subsequently. instituted by the claimant. In the present case, too, 
there was no enquiry into the merits. Although on the date: fixed 
the pleader for the objector put in an application for adjournment on 
the ground that witnesses conld not be summoned, still that fact 
alone would not make the dismissal oflyer than n dismissal for default 
of appearance: 


Lalta Prasad v. Nand Kishore, [1899] L L. R., 22 All, 66, F. D. 


Ca 


There are some casos of the Allahabad High Court which may be 
cited against me, but they are distinguishable. “Pie case of 
Lachmi Naraiw v. H, C. Martindell, [1897] I. L. È., T9 All. , 253, 
wis' decided under the former Rent Act XIT of 1881 and. ne under 
the Code of Civil Procedure. Having regard to the Fact that the 
xvi 33 R 
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acheme and object of that Act are different from those of the Code 
of Civil Procedure, tliat case has no hearing here. In the case of 


Shagun Chand v. Shibbi. [1911] 8 A. L. J. R., 628, l 


the claimant’s pleader stated, on the date fixed, that his client did not 
wish to adduce any evidence. That was, practically, an admission 
that he could not substantiate his claim, and the order of dismissal 
under those circumstances was virtually a judgment that the claim 
was without merits;in a sense there was the best investigation 
possible under the circumstances. The matter is very different in 
the present case, in which the claimant was anxious to adduce 
evidence, and whal he prayed for was an opportunity to produce 
that evidence. The refusal of the prayer for adjournment shut out 
the claimant from substantiating his claim on the merits, so that 
there was no investigation of those merits. A similar case was 
that of 
Chandi Prasad v, Nand Kishore, [1913] 20 I. C., 869 (All), 


in which the claimant had summoned his witnesses but deliberately 
abstained from producing them. In the case of 3 


Rahim Bua v. Abdul Kadir, [1904] 1. L. R., 32 Cal., 587, 


a list of witnesses desired to be summoned had been put in, but the 
necessnry process fees were not paid. By his own conduct the 
claimant bad put it beyond his power to prove bis case. The 
circumstances of the present case are quite different. The correctness 
of the decision in the Jast mentioned case was doubted in 


Sarat Chandra v. Tarini Prasad, [1907] 1. L R., 84 Cal, 491, 
which is entirely in my favour. i 


[The argument then proceeded to deal with another point. ] 
Surendra Nath Sen, for, the respondent, was not called upon. 


The judgment of the Court was delivered by 


Pracort, J.—The facts which huve given rise to this appeal are 
as follows :— 


There were three brothers, Kauleshar, Chandu and Jageshar 
who owned a fixed-raie holding of seven bighas and five biswas. 
According to the plaint the three brothers separated and the holding 
was privately divided amongst them On the 9th of January, 1900 
the name of Jageshar wns entered in respect of two bighas and five 
biswas and the rest, five bighas, stood in the name of the two bro- 
thers, Kauleshar and Chandu. Kauleshar died leaving him surviving 
his son, Gokul., Chandu died leaving him surviving a widow only 
and no isane One Basant Lal obtained a simple money decree 
against Jageshar, one of the brothers mentioned above, and against 
Govind, a third party. In execution of his decree Basant Lal 
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attached the whole of the holding, namely, the fixed-rate holding of 
seven bighas and five biswas. At the time of the attachment the 
two widows of Kauleshar and Chandu were alive, as also the son 
of Kauleshar, called Gokul, who was a minor at the time. On 
the 27th ©f March, 1901, Gokul filed an objection through his 
mother as guardian, objecting to the attachment, presumably 
on the ground that his father and uncle, Chandu, were separate from 
Jageshar and their property was not liable to sale and attachment in 
the decree of Basant. On the 5th of Jane, 1901, the date fixed for 
hearing the objections, an application was presented to the court on 
behalf of the guardian of the minor praying for an adjournment, on 
the ground that the information of the date of hearing had reached 
the guardian too late to take steps for production of evidence. The 
learned Subordinate Judge rejected the application for adjournment 
and proceeded to dispose of the objections. The order, he made on 
the objections, is as follows :—-*‘ This is an objection under section 
278 of the Civil Procedure Code. The correctness of it is disputed 
by the defendants. The objector has produced no evidence to make 
out the truth of his claim and it is dismissed with costs.” After the 
rejection of the objection the entire holding of seven bighas and 
five biswas was put up to auction and purchased by Basant Lal, 
the decree-holder. On the 21st of June, 1902, the Amin, who was 
deputed to deliver possession to the purchaser reported that the 
widows of Kauleshar and Chanda had obstructed him in his duties. 
The purchaser having taken no steps, his application for delivery of 
possession was rejected on the 5th of July, 1902. On the 19th of 
July, 1903, he again applied for delivery of possession and succeeded 
in getting it on the 23rd of February, 1904. On‘the 20th of June, 
1914, Gokal, the plaintiff-appellant, instituted the suit out of which 
this appeal has arisen, for possession of five bighas of the fixed-rate 
holding on the allegation that the said land was not liable to attach- 
ment and sale in “execution of the decree of Basant Lal against 
Jagesbar. Gokul farther stated in his plaint that his father Kaule- 
shar and his two uncles Jageshar and’ Chandu had separated long 
prior to the decree of Basant -and had divided the holding equally 
amongst themselves. After the separation each brother was in pos- 
session of his own share. Basant Lal, the decree-holder, could only 
sell the’share of Jageshar. At the time of the execution of the decree 
of Busunt Lal he, the plaintiff, was a minor and wasentitled tu object 
as regards the share of the holdiag that belonged to his father only. 
Ghandu’s widow, Mucauimat Katwari, was alive at the time of the 
attachm: nt and the sule of the holding. She died some yeurs after. 
On her death the share of Chandu came to the-plaintiff as the rever- 
sionary heir, He attained majority in June, 1912, hence the suit was 
brought for recovery of the possession of that portion “ofthe holding 
which belonged to his father and his uncle, Chanda. fie claim was 
resisted on various pleas. It was urged on behalf of the defendant 
that the three brothers were joint and had never separated and that, 
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the decree against Jageshar had been pussed in the capacity of the 
Karta of the family. It was therefore binding on all the three bro- 
thers and their legal representatives. The plea of limitation was 
urged in respect of the entire claim on the basis of the plaintiff's 
objections, dated the 27th of May, 1901. The learned eMunsif in 
whose court the suit was filed held that the three brothers were joint 
and therefore the decree of Basant Lal was binding on the plaintiff.. 
He further found that the objections, dated the 27th of May, 1901, 
made by the plaintiff through his mother related to the whole of five 
bighas, the alleged share of Chandu and Kauleshar, and the objections 
having been dismissed and the suit having been brought more than 
one yenr after the dismissal, the present claim was barred under 
Article 11 of Schedule I of the Limitation Act. The plaintiff pre- 
ferred an appeal to the District Judge- who disagreed with the first 
court as to the status of the family of the three brothers bui agreed 
with it as to the plea of limitation. The learned District Judge held 
that the three brothers were separate but that the claim was 
obvionsly barred under Article 11 of Schedule I of the Limitation 
Act. 


The plaintiff in his second appeal to this Court advances tfvo con- 
tentions. He says that his claim is not barred under Article 11 of 
Schedule I of the Limitation Act, inasmuch as his objection was dis- 
missed without any investigation and secondly, in any case his claim 
with regard to two bighas ten biswas of the holding, which he in- 
herited from his uncle, Chandu, after the death of the latter’s widow, 
canuot:be said to be barred by limitation as the lady ‘died after the 
dismissal of the objections and she had -taken no objection to the 
attachment and sale of the holding. The second contention may be 
dismissed in a few words. . There is a distinct finding of the learned 
Munsif that the objections of the plaintiff ‘related to five bighas 
of the holding, that is, the share of his, i. e., plaintiff's father 
and uncle. The plaintiff took no objection to this finding in his - 
appeal to the District Judge. There is nothing on the record 
to make us come to a different conclusion and hold that the 
objections related only tothe share of Kauleshar. In the plaint 
itself the plaintiff does not mention tho fact of having made an 
objection in 1901 and there docs not secm to be any replication or 
any statement by him in reply to the written statement that his 
claim was barred because it was brought a year after the order of the 
5th of June, 1901. In support of the first contention a number of 
cases have been cited by the learned counsel for the plaintiff-appel- 
lant. The following cases have been relied upon by the plaintiff, 
namely, Kallan Singh v. Tord Mahton(1), Kunj Behari Lal v. Kandh 
Prasad Narain Singh (2), Sarat Chandra Basu v. Tarini Prasad -Pal 
Chowdhry (8); Sarala Subha Ram v. Kamsala Timmayya (4), and Sujan 


(1) [1896] 1G. W. N., 24. (2) [1907]6 €. L. J., 962. 
(3) [1907] B-L. R., 84 Cal., 491. (4) [1906] I. L. R., 31 Mad., 5. 
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Ram v. Ram Ralian (1). According to these cases an objection, made 
under section 278 of the old Code of Civil Procedure, corresponding 
to Order 21, rule 58 of the present Code, if dismissed without inves- 
tigation would take* the case of the objector out of the operation of 
one years nale of limitation. But the question is what does the 
word “investigation ' mean? There are cases which go to show 
that the circumstances under which the objections of the plaintiff 
were disposed of were not such as to warrant the conclusion that 
they were decided without investigation, vide, Rahim Bax v. Abdul 
Kadir (8), Shagun Chand v. Shibbi (8), and Chandi Prasad v. Nand 
Kishore(*). We would also refer to Lachmi Narain v. Alartindell (5), 
for the principle aceording to which the limitation of one year should 
be enforced. Most of the case-law has been discussed by Mr. JUSTICE 
Moxerst in the case of Kunj Behari Lal v. Kandh Prasad Narain 
Singh (8), after the consideration of the case-law the learned Judge 
conclades thus :—“ It is manifest, therefore, from the language of 
the Code itself, that the only order upon which the character of 
finality is impressed is an order made upon enquiry.” He also 
remarks “It does not follow, however, that merely because the 
claimantedoes not advance evidence or is absent, there are no 
materials before the court to enable it to enquire into the matter.” 
In the present case the learned Subordinate Judge dismissed the 
objections of the plaintiff, not in default, nor without any investiga- 
tion. It is true that the plaintiff prodaced no evidence in support 
of his objections but it does not follow that there was no material 
on the record to enable the Judge to dispose of the objections. We 
think that the case3 relied upon by the plaintiff-appellant are dis- 
tinguishable from the cise before us. 


The appeal therefore fails and is dismissed with costs. 

B. K. M. 7 l Appeal dismissed, 
(1) [1904] 87 P. R., 1904. (2) [1905] I. L. R., 32 Oal., 537. 
(3) [1910] 8 A. L. J. R., 626. (4) [1903] 20 I. C., 369. 

(5) [1897] I. L. R., 19 All., 253. (6) [1907] 6 C. L. J., 362. 
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BASANTI (Deeree-holder). 
VEFUR 


KUNJ BIHARI LAL (Judgment-debtor)* 
Execution of deoree— Mortgage—Misdescription of properly in deoree —Objeotor 
not deceived— Court has jurisdiction to correct error. p 
In a deoree for sale ona mortgage both the mortgage-deed and the 
decree wisdescribed, the property mortgaged and ordered to be ‘sold as 
muaf. The property as a matter of fact was assessed to revenue. When 
the mortgagee applied for execution of his doc 66, the objector, who had 
purchased the same property in execution of a simple money -decree 
pleaded that there was no muaf. The mortgagee’s lien ‘had been pro- 
claimed at the time of his purchase. Held that the misdescriptiou not 
having deceived the objector, when he purchased, the court was not. 
debarred ‘from doing what was right by correcting the eror in the 
- decree. - — 
Pixxourion First Arpgay, from a decree of Basu Laura PRASAD 
JaAUHARI, Subordinate Jadge of Moradabad. 
Narain Prasad Asthana and Shiam Krishna Dar, for the appellant. 
Surendro Nath Sen, for the respondent. 
The judgment of the Court was delivered by 
TUDBALL, J.—This appeal and execution first appeal No: 280 of 
1917 cover the same pointand are connected. One Jamil-ur-Rahman 
in the year 1910 borrowed Rs. 4,000 from Musammat Basanti, the 
appellant, under a mortgage-deed and hypothecated certain property 
in two villages. The description of the property is as follows:—No. 
l, Mauza Daranagar muaft Afahal Mustahkam Rang Surkh, three bis- 
was, fifteen biswansis out of fifteen biswas, situate in pargana Hasan- 
pur, district Moradabad, (the names of the villages on boundaries of 
the village are also given); No. 2, Mauza Walipore, Mahal Sufaid 


_muafi, 24 biswas out of 20 hiswas, pargana Hasanpur, district Mora- 


'- dabad. In this case also the bounding villages were named. ` The 


description in the mortgage-deed contained one error. These pro- 
perties were not revenue-free but actually were assessed to small sums 
of revenue. It ig probable that they wete commonly spoken of as 
revenue-fiee. The mortgagee sued upon the basis of the mortgage 
and obtained2a,deakes.x, The preliminary decree and the final decree - 
described the property as it is described in the mortgage-deed. In 
the mearitime: th 686 properties had been attached in execution of a 
simple ñóneý decree against the mortgagor and were purchased in 
q“. °. FLA. No- 279 of 1917. | 
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case of one village by. the respondent in the present appeal, Kunj 
Behari Lal, and in‘the’other by the respondents, Muhammed Hashmat 
Ali ete. When proclaimed for sale the burden of the mortgagee’s 
loan upon the property was duly notified. The mortgagee has now 
applied for execution of the decree by sale of the mortgaged proper- 
ty. The auction purchasers under the simple money decree have 
objected, that there is no muaf in these villages or mahals, that the 
property, that they have purchased, is not revenue-free property and 
is therefore not the property mortgaged. Inquiry has been made 
and it is established beyond all doubt whatsoever that these proper- 
ties are not-revenue-free and never have been; that the description 
“ revenue-free” entered in the mortgage-deed was a mistake, though 
the properties may perchance have been locally spoken of as revenue- 
free but it is also equally clear that the property purchased by the 
respondents is the property that was mortgaged to the appellant. 
The court below has held that it is prevented by reason of the mis- 
description in the decree from putting this property to eale and has 
refused the decree-holder’s application. It is not as if the opposite 
party had been in any way deceived when they purchased the pro- 
perty, fðr the burden upon it was clearly notified and we think it 
utterly unjust to allow a slight misdescription such as has crept in, in 
the present case, from preventing a court doing what isright. We 
allow the appeal. Tt is the conrt’s duty to see that all errors are 
amended when there is no question of doubt. The court executing 
the decree is the court which passed-the decree. We direct that the 
word “muaf” be struck out of the decree and direct that the court 
below preceed to pnt the property to sale in the manner laid 
down by law. The appellant will have her costs in'both courts. 
Appeal allowed. 
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Criminal Procedurs Code (Act V of 1898), acction 110—Person ordered to pro- 
duce sureties—Sureties not residents cf the same police district and who help- 


ed accused in his defence—Sureties not improper. ar 253 


The mere fact that a person ordered to produce’ antetiessnnder section 110 
of the Criminal Procedure Code gives as securitystwo; pétaons who-are resi- 
dents of a differeut police district and who helped him’in his “defence 
will not make them improper as sureties and the Magtistrgté~ghould not 
refyse to accept them. os 

9 Or. Rev. No 1028 of 1917, ~ 17. 
vo - 


= 


CIVIL 


1918 
- Basgasyy 
v. 
Kuns BIHARI 
LAL, 





Tudball, J. 


CRIMINAL 


1918 


a 


Feb. 27, 


i 


RICHARDS, 
Od 


CRIMINAL 


TORS 
GORBARDILAN 
wh 
EMPEROR 





Richards, 
E. 


r 


264 HIGH OOURT os [a. Le 3. R. 
+ 


CRIMINAL Revision from an order of Parrsu:) 1 Pratar Sinan, 
Esa., Officiating District Magistrate of Etaweh. 


Satya Chandra Mulerji and Brij Mohan Vyas, for the appellant. 
R. Maledmson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


RIOHARDS, C..J.—In this matter it appears that Gobardhan was 
ordered to furnish security under sectiom 410. The order upon him - 
was that he should give security himself i» the sum of Rs. 200 and 
two approved sureties of Rs- 100 each. If he complied with the 
terms of this. order he was entitled to be released. Gobardhan has 
presumably given his own bond for Rs, 200. He has produced 
two. sureties who are ready ta give security to the extent of Rs. 100 
each. The Magistrate has declined to accept the sureties om two 
grounds, first that the sureties. reside in another police station, Æp- 
parently they are not. very far semoved from the residence of the 
accused but. they are notin the same police distriet. The second 
ground is that they assisted Gobardhan in his defence. Iteseems to 
me that the second ground is no legitimate ground for refusing 
to: accept the sureties. Presumably it. will always be some friends _ 
of a person against whom. proceedings have been taken under section. 
110, who. will give security for him. It is very unlikely that any 
complete outsider, who has no. interest whatever in the person charg- 
ed, will undestake the responsibility. As I said befone, it must al- 
ways bea friend who. will undertake the responsibility. The mere 


fact that these sureties. evidenced their friendship by helping in the. 


defence seems to me to be no reason atall for refusing to accept them 
as sureties. The first ground is, as already’ stated, they reside in an- 
other police district. The order simply required that the sureties 
should be “ approved sureties.” This I think to mean that they 
should be themselves persons of good character and solvent, I think. 
therefore that both the grounds upon which the- learned Magistrate 
refused to accept the sureties aie not sufficient in law to justify his 
doing so. The mattor will now go back to the Magistrate who will 
deal with the matter having regard to what I have said above. ° 


Case sent back. 
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AMRIT NARAYAN SINGH (Plaintif) 
VErSUS 
GAYA SINGH anp otan 8 (Defendants). : 


Hindu Law—Reversioner, right of—-A mere spes suocessionis— Not assignable 
or transferable—Noi capable of being dealt with by the guardian of a 
minor. 

À. Hinda reversioner has no right or interest in presenti in the pro- 
perty which a female owner holds for her life. antil it vests in him on 
her death, should he sarvive her Till that time he has nothing to assign 
or to relingnish or even to transmit to hie heirs. His right becomes 
concrete only on her demise; until then it ig mere spes successionis. His 
guardian, if he happens to be a minor, cannot bargain with it on bis 
peline or bind him by any contractual engagement in respeot thereto. 


' APPEAL from a judgment and decree of the Calcutta High Court, 
dated 16th July, 1913, reversing a decree of the Subordinate Judge 
of Patna, dated the 20th January 1909. One Jhamman Singh died 
` leaving a widow, Radha Koer, a daughter Kar Koer and Amrit 
Narayan, the daughter’s son, then a minor. The widow applied 
for mutation, but her application was opposed by the defendants, 
who were collateral relations of the deceased. Radha Koer’s name 
was registered but sbe died in 1863. Disputes as to succession 
again arose, and Kar Koer and her husband Rajender Singh, father 
and guardian of the minor Amrit Narayan Singh, on the one side, 
and the defendants on the other executed an agreement to refer the 
matter to arbitration. But before the arbitrators could decide 
anything tha pirties entered into a compromise, which was placed 
before the arbitrators, and they were invited to make and did in 
fict make an award in accordance with the compromise. Under 
the compromise the prcperties in suit were awarded to the defen- 
dants. On the death of Kar Koer in 1905 the appellant Amrit 
‘Narayan brought the present suit to recover possession of these 
properties from the defendants. The Subordinate Judge found 
all the material issues in his favour and decreed the suit. The 
Subordinate Judge found that the plaintiff was not a party to the 
arbitration proceedings, that his father was not appointed his 
guardian under the provisions of Act XL of 1858, that the com- 
promise and award were nullities and that the judgments of the 
District Judge and the High Court by which the award was made 
a decree of court were not binding on the appellant. The defen- 
dants appealed to the High Court, which allowed the appeal and 
dismissed the smt. 
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De Gruyther, K. C., (with him B., Dube), for the appellant.— 
Jhamman Singh was admittedly separate and the appellant was 
therefore entitled to inherit his estate. The suit was well within 
time under Art. 141 of the Limitation Act, 187@. Art. 95 of that 
Act does not apply. Plaintiff's claim was not barred by the pro- 
ceedings in arbitration taken by his mother and father. There was 
really no arbitration. Ths award was based on the compromise 
which Kar Koer and Rajender Singh made. The appellant was 


not a party to the compromise and the same was made against his 


- interest. The plaintiff did not possess any interest whatever in 


Jhamman Singh’s estate during the life-time of his mother. His 
right was merely spes successicnis and was not transferable. In 
any case the Civil Courts which dealt with the award did not 
adjudicate upon the reversionary right of the plaintiff and the 
award was made a decree of court against Kar Koer alone. Farther 
section 3, Act XL of 1858 was intended for the protection of 
minors, but Rajender Singh was not appointed guardian of the 
minor. Reference was made to the following :— 

Sham Sunder Lal v. Achhan Kunwar, [1896] 25 I. A., 18; 

Musammat Bibi Walian v. Banke Behari Pershad Singh, [1903] 

30 I. A., 182; 
Rasandea Chandra Mitira v. Kishen Mike Das i9 W.R, 


A. M. Dunne, K. C, for the respondents.—The aa 
mother represented the whole estate and the proceedings by which 
she sought to set aside the award were properly heard and decided 
and she failed It was therefore a good judgment and was binding 
on the reversioners who succeeded the widow :— 


Kaiama Natchiar v. Srimut Meetes Vijaya, 9 M I A., 539, at p 604. 


Further, the arbitrators decided the dispute by holding that the 
plaintiff and his mother had no interest according to the religious 
customs and usage of the parties. The minor was a party to the 
arbitration and the award was binding on him. 


No reply was called for. 
Their Lordships’ judgment was delivered by 


Mr. Amere Axt.—This is a suit by a Hindu reversioner to re- 
cover possession of certain properties that originally belonged to his 
maternal grandfather, Jhamman Singh. He alleges that the defen- 
dants, respondents before this Board, wrongfully possessed themselves 
of these properties under colour of certain arbitration proceedings 
whilst the estate was held by his mother, Kar Koer, as a female 
owner under the Hindu Law. Kar Koer died in 1905, and this 
action was brought in 1908. The suit is therefore clearly within 


` time. The sole question for determination in this appeal is whether 


the arbitration proceedings and the decree on the award which gaye 
to the predecessors of the respondents possession of these properties 
arg binding on the appellant. 


j 


+ 


VOL. XVI. | : PRIVY COUNCIL 267 


On Jhamman’s death Radha Koer; his widow, applied for the 
registration of her name in place of her deceased husband in the 
Collector’s records. Her application was opposed by some of Jham- 
man’s agnatic mal relations, whom the respondents now represent ; 
they clairfed the property both under the general Hindu Law as also 
under some undefined family custom. Their objections were over- 
ruled by the Revenue Courts, and Radha Koer’s name was duly 
entered in the Collector’s register. Radha died shortly after in 
1864, and was succeeded in the possession of the estate by her 
daughter, Kar Koer, the mother of the appellant. The agnates 
raised a fresh contest as to her right to hold the property. In the 
disputes that followed, and which were eventually referred to the 
arbitration of a number of caste-men, she seems to have been repre- 
sented by her husband, Rajender Singh. There is nothing, however, 
on the record to show if he had any authority to act for her as her 
agent Before the arbitrators bad taken any action in the matter, a 
compromise was arrived at, in which also Rajender purported to act 
both for ber and her infant son, the appellant. Under this compro- 


mise, Kar Koer abandoned, in favour of the agnates, all right to the , 


immov&ble property of her father, receiving on her part, besides 
some moveable property, two small fractional shares in certain lands 
which stood-in her and in her mother’s names. The effect of the 
arrangement was to extinguish completely the reversionary interest 
of the appellant in his grandfather’s estate. 


The compromise was placed before the arbitrators and they were 
invited to make an award in accordance therewith, which they did. 
_It is to be noted that there is nothing on the record to show that the 
proceedings before the arbitrators ever came to the knowledge of 
Kar Koer or that she knew of the compromise and its effect. In 
fact, it appears that Kar Koer did not acquiesce in the award, and 
the opposite party had to apply to the Civil Court under the provi- 
sions of section 327 of Act X of 1859 (the law that regulated at the 
time the procedure of the Civil Courts in India) for a decree on the 
award. The court of first instance held that all the proceedings 
in connection with the compromise and the award had beén without 
Kar Koer’s knowledge. It accordingly dismissed the application 
of the agnates under section 327. 


They appealed to the District Judge, who apparently considered 
that as Rajender, her husband, wasa party to the compromise, her 
denial could not be believed. He accordingly made a decree “ to 
have the award filed and enforced under section 827.” From this 
decision Kar Koer preferred a “special appeal” to the High Court 
of Calcutta, which was dismissed. She then applied for a review of 
judgment in which she was equally unsuccessful. The result of these 
decisions was to put her out of possession of the properties covered 
by the compromise, and which form the subject-matter of the ‘present 
aotion. Although the respondents or their predecessors ‘appear 
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to have obtained possession of these properties after tbe proceedings 
in the High Court, which terminated in 1865, their names were not 
registered in the Collectorate in substitution of Radha Koer until 
1877. ° 

It is to be noticed ihat neither in the jadgment of the District 
Judge nor in that of the High Court is thereany reference to the 
right of Kar Koer's infant son or to the effect of the compromise 
which culminated inthe award on his reversionary interest. Had 
the question been presented in any shape to the courts that were 
dealing with the matter, itis hardly likely their judgments would 
not have contained some expression as to whether the compromise 
and the award based thereon were or were not for the benefit of the 
reversioner. 


Iu this action the plaintiff charged that the arbitration proceed- 
ings, together with the compromise and award, were fraudulent and 
taken and entered into without the knowledge or authority of Kar 
Koer, that in any event he was not bound by them The defendants, 
on the other hand, among other pleas urge that the awardand decree 
precluded the plaintiff from maintaining the action. The ooh 
nate Judge of Patna, before whom the suit came for trial in the first 
instance, framed a number of issues on the several allegations of the 
parties, most of which have become immaterial in view ‘of the shape 
the case took on appeal to the High Oourt. The Trial Judge, in 
a well-reasoned and exhaustive judgment, held in substance that 
Jhamman at the time of his death was separated from his agnates; 
that the defendants had failed to prove the custom they alleged 
relating to the exclusion of widows and daughters; and that the 
plaintiff was not properly represented in the arbitration proceedings 
or in the proceedings before the Civil Courts, and was not bound by 
the award or the decree based thereon. He accordingly decreed the 
plaintiff's claim. 

From this decree the defendants appealed to the High Court 
of Calcutta, where the case proceeded on the assumption that Jham- 
man was separate from his agnates, and that assumption bas not been 
challenged before this Board. The contest in the High Court turned 
solely on the binding effect of the award and the decree enforcing 
it on the rights of the infant reversioner. 

The learned Judges state thus the questions they had to deter- 
mine, viz :— 

(1) Whether Rajender Singh had power to refer the matter on 
behalf of his minor son to arbitration ; (2) whether the plaintiff was 
properly represented in the proceedings in the Civil Court under Section 
327 of Act VIII of 1859 ; and (3) and if he was, whether he oan now 
treat the decree, which was based on the award, as a ovullity, and claim 

. possession of these properties at this distance of time.” 

“After answering the first two questions in the affirmative, the 
learned: Judges decided the third against the plaintiff, and reversing 
the decree of the Subordinate Judge, dismissed the plaintifi’s suit. 
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Their Lordships are unable to concur in the propositions on 
which the learned Judges of the High Court have based their judg- 
ment With respect, in proceeding to consider whether Rajender 
Singh, the plaintiff’$ father, had power to refer the matter on behalf 
of his minof son to arbitration, they seem to have misconceived the 
legal position of the infant under the Hindu Law. Evidently they 
thought he had aright which could form the subject of bargain. 
This is an obvious mistake; a Hindu reversioner bas no right or 
interest in presentt inthe property which the female owner holds 
for her life. Until it vests in him on her death, should he survive 
her, he has nothing to assign or to relinquish, or even to transmit 
to his heirs. His right becomes concrete only on her demise ; until 
then it ig mere spes successtonis. His guardian, if he happens to be 
a minor, cannot bargain with it on his behalf or bind him by any 
contractual engagement in respect thereto. Rajender’s action, 
therefore, in referring to arbitration any matter connected with his 
gon’s reversionary interest was null and void. 


The learned Judges seem also to have lost sight of the fact that 
the award actually made was based on the compromise; it gave 
effect to the agreement at which the parties had arrived Even 
had the minor an existing right, the father would have no power 
to enter into an arrangement which wiped out all his interest with- 
out any consideration, for the little property that was left to Kar 
Koer was taken by her under the compromise, and not by virtue of 
her right to her father’s estate. It is difficult to see how the 
learned Judges came to the conclusion that the compromise was to 
the benefit of the minor. 


Apart from the question whether Rajender could represent his 
son under the proceedings under section 327 of Act VIII of 1859 
without a certificate under tection 3 of Act XL of 1858 on which 
their Lordships desire to express no opinion, it is abundantly clear 
that the Civil Courts did not purport in any shape or character to 
deal witht or adjudicate upon the reversionary right of the infant. 
The decree enforcing the award was based on the finding that Kar 
Koer had acquiesced by her husband in the reference to arbitration, 
and that she had similarly consented to the compromise, and was 
therefore bound by the award. Beyond that the order of the 
District Judge, which was affirmed by the High Court, did not 
go; it affected her interest, and her interest only. 


It may be noted here that on the appeal to the High Court 
the minor was not a party. 


In the present appeal it has been attempted on behalf of the 
respondents to sustain the decree of the High Court on the basis 
of the dictum of the Judicial Committee in the well-known Shiva- 
gunga Case *, where, dealing with the question under what ciroum- 

° Kaiama Natchiar v. Srimut Raja Meotoo Vijaya, (9 Moo. I. A., 639). 
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stances a decree aguinst the widow may bind the reversioners, the 
Board expressed itself thus :— 


“that anless it could be shown that there had got been a fair trial of 
the right in that suit, or, in other words, unless that deotge could have 
been successfully impeached on some special ground, it would have been 
an effectual bar to any new suit by any person claiming in succession 
to Angamootoo. For assuming her to be entitled to the Zemindary at 
all, the whole estate would for the time be vested ia her, absolutely 
for some purposes, though in some respects for a qualified interest ; and 
antil her death it could not be ascertained who would be entitled to 
succeed. The same principle which has prevailed in the courte of this 
country ag to tenants in tail representing the inheritance would seem 
to apply toa Hindu widow; and it is obvious that there would be the 
greatest possible inconvenience in holding that the succeeding heirs 
were not bound by a decree fairly and properly obtained against the 
widow.” 


In the present case their Lordships think it enough to say 
that the proceedings culminating in the decree by which the plain- 
tiff is sought to be bound are entirely devoid of the conditions on 
which and which alone a reversioner can be shut out from the 
assertion of his right, which comes to him altogether independently 
of the female owner. 


Their Lordships are of opinion that the judgment and decree 
of the High Court should be reversed and the decree of the Sub- 
ordinate Judge restored. And they will humbly advise His 
Majesty accordingly. ‘The appellant will have his costs in the 
High Court and in this appeal. 


A. P. P. Appeal allowed. 
Watkins and Hunter :—Solicitors for the appellant. 
Barrow Rogers and Nevill:—Solicitors for the respondents. 
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“TARINI CHARAN SARKAR (Appellant) 
` versus 
‘BISHUN CHAND AND OTHERS (Lespondenis.) 


BengaifLand-Hevenue Sales Aci (II of 1869), sections 31 and 53— Encum- 
brances——Sale procesds—-Purchase by ihe propristor—Sale brought about 
by the proprietor from dishonest motives—Code of Civil Procedure (Act V 
of 1908), sections 107 and 151—Order 41, rule 33— Powers of the Court 
of Appeal—Estoppel. 


The Bengal Land Revenue Sales Act (II of 1859), section 31 provides 
that the purchase monies, after paying the public claime, shall be held on 
account of the recorded proprietor or proprietors, provided that if before 
payment the game be claimed by any oreditor in satisfaction of a debt, 
it shall not be paid over without the deoree of the court ; but the section 
nowhere transfers aby charges on the property from the property to the 
proceeds, and as the revenue sale conveys a title free from encumbrances 
to the purchaser, the mortgagees are clearly entitled to olaim the same as 
creditora under the section, and the court would undoubtedly direct that 
such claims, in due order of priority, should be satiefied out of the sums 
in the hands of the Collector. 


Where the property is bought by the recorded proprietor and the estate 
is acquired, under section 53 of the Act, subject to all its encumbrances 
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existing at' the time of the sale, the transaction of the sale has merely - 


provided money for payment of the Government claims. and the encam- 
brancea are left entirely unaffected and conld only be enforced against 
the property, and the rights to the sale proceeds of the recorded proprie- 
tor, who has purchased the property, are those under section 31, notwith- 
standing the fact that the motives which led him to cause the gale or 
purchase were dishonest. 


In a suit to-which a puisne mortgagee was a party the prior encum- 
brancer prayed for and obtained a decree against the sale proceeds of a 
revenue sale. The puisne mortgagee brought two sults, one for a declara- 
tion that the recorded proprietor was the benamidar of the purchaser at 
the sale, and consequently the latter acquired the property subject to 
encumbrances, and the second to enforce his mortgage against the property. 
The court of first instance held that the purchaser was the real owner of 
the property and decreed both suits in favour of the puisne mortgages. 
Against these two decrees the purchaser appealed and the puisne “mort- 
gageo appealed against the decree in favonr of the prior mortgagee, The 
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High Court heard all the appeals together, and affirming the finding of 
the court below dismissed the purchaser's appeals and gave the prior 
mortgagee a decree against the property in lieu of that against the sale 
proceeds :— ° 

Held : that inasmuch as on hearing the puisne mortgagee’s appeal the 
High Qourt had before it all the facts which showed all the circumstances 
relating to the sale, the court had abundant power under sections 107 
and 151, and Order 4, rale 33, of the Code of Civil Procedure, 19C8, to 
vary, as it did, the decree in the prior mortgagee’s suit; Held, also, that 
the fact that the puisne mortgagee did not attack the sale in the prior 
mortgagee’s suit, did not operate as an estoppel against the puisne mort- 
gagee so as to prevent him from attacking the sale in his own suits, and 
obtaining consequential relief. l 


APPEALS from a judgment of the Calentta High Court (CnirrY 
and TEUNUN, JJ., dated the 25th April, 1912, modifying one and 
affirming two other decrees made by the Subordinate Judge of 
Arrah. ‘The facts of the case sufficiently appear from their Lord- 
ships’ judgment. 

De Gruyther, K. C , (with him J. M. Parikh), for Tarini Charan 
Sarkar, appellant. —Bishun Chand was estopped from impeaching 
the revenue sale. He was a party to the suit brought by Sri 


. Kishun but did not plead therein that Tarini Charan and not San- 


gam was the real owner of the property. Instead of insisting that 
all mortgages should be paid out of the mortgaged property Bishun 
Chand allowed a decree to be made against the surplus sale proceeds 
only. He cannot sav in one suit that the sale encumbrances are 
enforceable against the sale proceeds and in another that they are 
enforceable against the estate. (Reference was made to the Bengal 
Land-Revenue Sales Act, 1859, sections 31, 37 and 53, and, the 


‘Transfer of Property Act, (IV of 1882) section 73). 


Dunne, K. C, (with him B. Dube), for Bishun Chand, respon- 
dent, was not called upon to argue Tarini’s appeal but was asked 
to open Bishun Chand’s appeal: Both Ramratan and Sri Kishun 
were entitled to be paid out of the sale proceeds only, as they 
trented the revenue sale as valid in every way. Sri Kishun’s 
decretal money was recoverable under the decree of the Subordinate 
Judge from sale proceeds only. The High Court had no jurisdiction 
to modify the decree and make the mortgaged property liable at 
the instance of counsel for Tarini, who had not appealed. Under 
Section 31 of Act XL of 1859 Sri Kishun was entitled to treat the 
revenue sale as valid and to recover his mortgage money from the 
revenue sale proceeds. Tarini fraudulently brought the revenue sale 
and is not entitled to any equity. It is not open to the High Court 
to- Wary the decree under the Code of Civil Procedure except 


5 by an appeal for the purpose. Although the appeals were heard 


~ 
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together the findings in one appeal could not be used to influence 
the judgment in another appeal. 


De Gruyther K. C., submitted that the High Court had ample 
jurisdiction to mak a proper decree upon the facts proved before 
it All the*parties were before the court. Reliance was placed on 
sections 107 and 151 and Order 41, rule 33, of the Code of Civil 
Procedure, 1908. Reference was made to 


Tricomdas v. Gopinath, [1916] L. R., 44 I. A., 65. 
The judgment of their Lordships was delivered by 


Logn Buoxmastrr.—These four appeals havo been consolidated 


` by order of the Board, dated the 26th March, 1917, and have been 


brought on and heard together. 


In three of them Tarini Charan Sarkar is the appellant and Babu 
Bishun Chand is one of the respondents, and in the fourth Babu 
Bishun Chand is the appellant and Tarini Charan Sarkar is a respon- 
dent. 


All the appeals are against a judgment of the High Court of 
Caloutta,dated the 25th April, 1912, and three decrees made by 
that court consequent on the judgment. 

The questions raised aris: out of certain mortgage transactions 
affecting a Tahal Touzi No. 7,062 and, though the facts and circum- 
stances are complicated and involved, for the purpose of explaining 


the real issues that have to be decided they can be briefly sum-- 


marised. 


ln the early part of 1904 the registered proprietors of the said 
Touzi were Ram Rattan Sarkar in respect of a 4-anna share, and 
Sangam Sarkar in respect of the remaining 12-anna share. The 
Touzi, however, was subject to certain mortgages, of which it is only 
necessary to mention the following: Zarpeshgi Thicca of the 15th 
July, 1889, in favour of Gajadhar Lal and Sri Kishun Lal to secure 
11,506 rupees and interest at 9 per cent. per annum, a further 
mortgage in favour of the same mortgagees dated the 16th July, 
1889, to secure 11,000 rupees and interest at the rate of 12 annas 
per cent. per month and a mortgage of the 10th February, 1896, in 
favour of the said Babu Bishun Chand to secure a loan of 5,999 
rupees with compound interest at the rate of 24 per cent. per annum 
with half-yearly rests In the year 1900a 4-anna sbare of the 
estate was sold in execution of a mortgage decree and was bought 
on the 8th August, 1900, by Ram Ratan Sarkar, and onthe 7th 
March, 1904, the said Touzi estate was purchased on a sale made 
in execution of a decree at the suit of another mortgagee by one 
Chatarbhuj] Sahai in the name of one Mahanand Sahai, and he, on 
the 14th May, 1904, purported to sell the property to one Sangam 


Sarkar. “Sangam Sarkar was, however, but a mere name, it has been 
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® 
the appellant, Tarini Charan Sarkar, who thus became the owner of 
the property subject to the mortgages. 


On the 2nd June, 1904, tha first of the suits, out of which these 
appeals proceed, No. 39 of 1904, was institufed by Babu Bishun 
Chand seeking relief in respect of his mortgage of thé 10th Feb- 
ruary, 1896, against the representative of the original mortgager and 
other parties. It would seem imporsible that any estate could bear 
for long the burden of a mortgage on which the debt was accumulat- 
ing by a process of compound interest on the principal sum at the 
rate of 24 per cent. per annum; and itappears that the appellant 
Tarni Charan Sarkar, instead of adopting what might have then 
been the inconvenient process of redeeming the mortgage by pay- ` 
ment, resorted to the device of causing the mortgaged property to 
be sold for arrears of Government revenue and himself becoming 
the purchaser. To secure this object he wilfully allowed the 


_ Government revenue to fall into arrear, and the property was in 


consequence sold by the Government on the 28th August, 1906, 
nominally as the property of Ram Ratan Sarkar and Sangam 
Sarkar, the registered proprietors, and was purchased for 29 500 
rupees by Tarini Charan Sarkar, the true owner. H&d Tarini 
Sarkar been successful in concealing the fact of his owner- 
ship the result of this device would have been that the claim 
of all the mortgagees would have been thrown on to the 
balance left of the 29,500 rupses—after satisfying the Government 


- debt ; and he would have held the property free from the incon- 


venience of the many and heavy charges to which it was subjected. 
Directly after the sale—on the 22nd October, 1906, Sri Kishun Lal 
and others instituted proceedings (No. 258 of 1906) to obtain pay- 
ment in respect of the mortgage of the 15th July, 1889, seeking 
to obtain payment out of the surplus proceeds of the money due 
under the mortgages, the amount of which was stated to be, at the 
date of the proceedings, 15,983 rupees To these proceedings 
Babu Bishun Chand was by an order dated the 17th January, 1907, 
added as a defendant. On the 2nd December, 1907, Bishun Chand 
instituted his second suit, No. 153 of 1907, alleging that the 
purchase of the estate on the 14th May, 1904, was really made by 
Sangam Sarkar, benami for Tarini Charan Sarkar, that the sale for | 
arrears of Government revenue had been fraudulently effected by 
the said Tarini Charan Sarkar, and asking either that the sale should 
be set aside or that his mortgage of the 10th February, 1896, should 
still remain valid and operative egainst the estate. In the first 
suit, No. 39 of 1904, the usual mortgage decree was made on the 
6th January, 1905, but it was set aside on the 18th April, 1907, 
and another trial was ordered. This took place onthe 30th June, 
1909, when the usual mortgage relief was granted. 


* In the second suit by Sri Kishun Lal and others judgment was 


'-delivered on the 23rd December, 1907, and a decree made in favour 


u a 
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of the plaintiffs directing that the money due on the morigage with 
interest and costs should be paid out of the surplus proceeds of 
sale. At the date of this decree the sale itself had become a subject 
of attack, and consequently the further provision was introduced 
that, in the 8vent of the sale being set aside, the mortgage monies, 
interest, and costs should be realised by sale of the mortgaged pro- 
perty if the sum were not paid within six months from the date of 
decree. 


The said Tarini Charan Sarkar did not appeal against this decree, 
but Baba Bishun Chand did, and the appeal came on for hearing 
together with the appeal by Tarini Charan Sarkar in the two suits 
commenced by Bishun Chand and an appeal by Sangam Sarkar in 
the suit No. 153 of 1907. 


On the 25th April, 1912, the High Oourt delivered judgment, 
dismissing all the appeals ; but at the instance of counsel who ap- 
peared for Tarini Charan Sarkar they varied the decree of the Subor- 
dinate Judge, in the suit by Sri Kishun Lal, by setting aside the 
direction that his mortgage monies should be paid out of surplus 
monies ofthe revenue sale and made in its place the ordinary decree 
against the property itself. It is this latter part of the decree that 
is challenged by the present appeal of Bishun Chand. 


Before dealing, however, with his contention, it is desirable 
to dispose, in the first instance, of the appeals of Tarini Charan 
Sarkar. He stands in this position: He is held to have been the real 
owner of the estate Touzi 7,062 at the date of the sale of the 28th 
January, 1906, and it is further established by the findings, both 
of the Subordinate Judge and of the High Court that he deliberate- 
ly allowed the Government revenue to fall into arrear in order that 
the property might be sold, and that he succeeded in purchasing 
it himself at an under-value under circumstances which concealed 
his original ownership, and appeared to establish an independent 
sale to an independent third party, so that all the claims of the 
mortgagees, beyond the amount that would be satisfied by the 
surplus proceeds of sale, would be wholly defeated. 


These grave and serious charges are therefore supported by the 
concurrent findings of both the courts, and no grounds whatever can 
be shown for disturbing these decisions. Counsel for Tarini Charan 
Sarkar undoubtedly realised this difficulty, and refrained from 
attacking the substance of the judgment., but said that it was one 
which Bishun Chand had no right to claim, because he was estopped 
by his own conduct from seeking any such relief. 


This estoppel ia said to be effected by his action as a defendant 
in the suit brought by Sri Kishun Lal and his co-mortgagees. This 
suit, it will be remembered, was brought after the revenue sale 
and sought relief against the proceeds In that suit the plaintiffs. 


alleged that there had been intentional default in payment of the 
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Government revenue, but they made no reference to the fact that 
Tarini Charan Sarkar was the real owner, a fact of which they were 
probably. unaware, and which in any event was wholly immaterial to 
them, since the money in court was sufficient to satisfy their claims. 
Bishun Chand was only made a party to this suit as an éncumbran- 
cer upon the property He had no power of controlling the form in 
which the suit was brought, nor was there any step which he took 
in the suit irrevocably asserting his intention to rely upon the sale 
and not impeach the whole proceedings. In these circumstances, it 
is obvious that no estoppel arises as against him, and as this is the 
only ground upon which the appeal of Tarini Charan Sarkar is or can 
be based, it follows that it must fail. 


There remains the question of Bishun Chand’s appeal, and the 


- question to which that gives rise is one of more general importance. 


On his behalf it is alleged that Sri Kishun Lal and his co-mort- 
gagees are entitled to be satisfied out of the proceeds of sale, and 
that, if these are sufficient for the complete satisfaction of their mort- 
gages, their encumbrances are removed from the property, with the 
result that there is a more abundant security for Bishun ,Chand’s 
claim; that, in fact, the proceeds of the first sale to the extent of 
Sri Kishun Lal’s claim, are to be added to the proceeds of the sale 
made under the decree of the High Court, so as to make one fund 
out of which the mortgage debts may be satisfied. 


In order to examine the value of this contention, it is necessary 
to look at “The Land Revenue Sales Act,” No. XI of 1859, by 
which the rights of the parties are regulated. Section 31 of that 
Statute provides that the purchase monies, after paying the public 
claims, shall be held on account of the recorded proprietor or pro- 
prietors, provided that if before payment the same be claimed by 
any creditor in satisfaction of a debt, it shall not be paid over with- 
out the decree of the court 


itis to be observed that this section nowhere transfers- the 
charges from the property to the proceeds ; but, as the sale by the 
Government conveys a title free from encumbrances to the pur- 
chaser, the mortgagees are clearly entitled to claim the same as 
creditors under the section referred to, and the court would un- 
doubtedly direct that such claims, in due order of priority, should 
be satisfied out of the sums in court. 


It was a decree under this section that was obiained by Sri 
Kishun Lal, and it of course proceeded upon the assumption that 
the sale had been made to a bona fide third party. Section 53 
regulates what happens when the property is bought by the record- 
ed proprietor, and in that case it is enacted that the estate is acquired 
subject to all its encumbrances existing at the time of the sale. In 


such a case, therefore, the encumbrances are left entirely unaffect- 


ed ;:the transaction of sale has merely provided money for payment 


of ihe Government claims, and the estate remains as it was before. 
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Were such a purchase honestly and openly made it was not disputed 
that the claims against the purchase money could not remain in ad- 
dition to the claim against the estate. The appellant, however, says 
that-in the present ocaşe the owner cannot claim this method of 
administrafion. He asserts that as it was by the frand of Tarini 
Sarkar that the whole transaction was set on foot he is in a worse 
position than if he had become the purchaser on a sale made against 
his will. 


Their Lordships are certainly not prepared to assist in providing 
any possible benefit for a course of conduct so dishonest as that 
revealed in this case but, on the other hand, it is not right to punish 
a man for fraudulent behaviour by making him suffer other penal- 
ties than those which are ,the direct consequence of his fraud. In 
the present case it is impossible to see how the position has been 
aggravated by the fact that the sale was effected for the purpose 
of defeating the mortgagees. The Act distinctly contemplates the 
purchase of property by a recorded proprietor, and the rights that 
arise in such a case are those which have been already mentioned. 
Their Lordships are unable to see why those rights should be in- 
creased against the purchaser because of the motives which led him 
to cause the sale or the purchase. The only effect of the statute is 
that, so far as the encumbrances are concerned, the sale is of no 
effect. 


It is then urged that the Court of Appeal had no power to vary 
the order made in Sri Kishun Lal’s suit, since he did not request 
such variation, nor were the facts relating to the sale proved and 
established in any suit to which he was a party. 


Their Lordships think it would have been a matter for regret if 
the Court of Appeal had been thus hampered in making the order, 
which their Lordships regard as right in all the circumstances of 
the case. But they think abundant power is given to the court by 
sections 107 and 151 of the Code of Civil Procedure of 1908 and 
Order 41, rule 33 of ihe same statute. Section 107 gives power 
if necessary, to take additional evidence ; and -ule 33 of Order 41 
gives power to pass any decree and give any orders which ought to 
have been passed or made, and to pass or make such further or other 
decrees or orders as the case may require. 


On hearing the appeal in Sri Kishun Lal’s suit, the court had 
before it the facts tbat showed all the circumstances relating to the 
sale. Sri Kishun Lal seems to have raised-no objection to the 
variation of the order, and does not appear here on appeal against it. 
It is Bishun Chand, in whose suit all the facts were established who 
seeks, on the one hand, to retain a judgment based upon the view 
that the sale was regular, and, on the other, to get the benefit of the 


decree which determined that it was not. There is certainly nothing - 


in the statute which gives him such rights, and there is no equity 
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to which he can appeal which entitles him io their possession. This 
appeal must therefore also fail. 


It may be doubted whether inthe end ang property will be 
left for the real owner. Bishun Chand’s mortgage runs gt 24 per 
cent compound interest with half-yearly rests. lt began at 5,000 
rupees, and in the hearing before the court it amounted to 40,000 ; 
and the long delay, amounting to five years, that has elapsed in 
prosecuting this appeal has more than doubled the amount. Usury 
and the abuse of legal procedure are formidable and dangerous 
combination to the well-being of any community. The former is one 
which it is not easy to repress, but the latter ought not to be incap- 
able of remedy. ‘There seems to be no lack of expedition in the 
courts in disposing of cases when once entered for hearing. The 
delay is associated with dilatoriness in procedure and apparent un- 
willingness on the part of persons who have the control of litigation 
to bring it to a speedy conclusion. 


Eleven years have elapsed since Bishun Chand first instituted 
the proceedings in respect of his mortgage, and more time must 
pass by before the accounts are finally worked out and His claim 
ends ; and having regard to the rate at which his debt accumulates, 
in a short time the amount might reach the total wealth of the 
entire province. 


All the appeals, therefore, fail, and in all the circumstances their 
Lordships think there should be no costs on either side. They will 
humbly advise His Majesty to this effect. 


A. P. P. Appeal dismissed, 


E. Delgado :—Solicitor for the appellant (Tarini Charan 
Sankar.) 


Barrow, Rogers and Nevill :—-Solicitors for the respondent 
(Bishun Chand.) 
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Criminal Procedure Code (Act V of 1898), section 107—Wrongful act— 
Jurisdiction of Magistrate to order security to be given. 


Where there was already a cattle market and certain persons intended 
to open another cattle market upon their own land not far from the older 
market and the Magistrate apprehending that there would bea breach of 
the peace consequent thereupon bound over the latter under section 107 of 
the Code of Criminal Procedure, keld that the order was'illegal, the section 
being confined to cases where the Magistrate was informed that a person 
was likely to commit a breach of the peace or to do any wrongful act 
which may occasion a breach of the peace. 

CRIMINAL Revision from an order of Mav.vi Istam Nasi KHAN, 
Magistrate First Class of Aligarh. 


Satya Chandra Mukerji, for the applicants. 
R. Malcomson, (Assistant Government Advocate) for ne Crown. 
The following judgment was delivered by 


Riouasps, C. J.—In this case the Magistrate has made an order Richards, 
under section -107 against the applicants, It appears there is a C. J. 
cattle market at a certain place not very far from land which is 
owned by the applicants. The Magistrate had reason to think that 
the applicants intended to open a market upon their land for the 
sale of cattle. He thought and I agree with him that tbis circum- 
stance would very likely cause a breach of the peace. What would 
most likely happen was that the owners of the older market 
would raise objection to the new market and that the applicants as 
owners of the land upon which the new market would be held 
would resist the action of the owners of the older market. The 
section however provides that where the Magistrate is informed that 
any person is likely to commit a breach of the peace or disturb the 
public tranquillity or to do any wrongful act which may occa- 
sion a breach of the peace or disturb the public tranquillity the 
Magistrate may then make the order. It is not pretended that the 
Magistrate was informed that any of the applicants intended to 
commit a breach of the peace. He was only informed that they 
intended to hold a market on their own land. If this act was wrong- 
ful act then the Magistrate would be entitled to act. But it is not 
contended that the act would be wrong. Under these circumstances 
I do not think that the order could legally be made. I accordingly 
allow the application and set aside the order of the Magistrate. 


Application allowed. 
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Criminal Procedure Code, “Act V of 1898), section 107-~ Accusad convicted of 
riot by Magisirate first clase —Convictson affirmed by District Magisirate— 
Security for good behaviour ordered—Particular individual ordered to be 

~ gurety— Jurisdiction. 


A District Magistrate has no jurisdiction in affirming a conviction for 
riot to order the accused to give security to be of good behaviour nor has 
he jurisdiction to order that a particular individual should be a surety. 


CRIMINAL Revision from an order of R.H. WILLIAMSON ESQ., 
District Magistrate of Basti. 


Satya Chandra Mukerji for the applicants. 
R. Malcomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


Ricuarps, C. J—The applicants were charged under section 
147 of riot and convicted by a Magistrate of the second glass on 
the 31st of October, 1917. The accused appealed and on the matter 
coming up before the District Magistrate of Basti, on the 5th of 
November, 1917, he confirmed the order of the court below but in 
addition to that he ordered the accused to furnish security to be of 
good behaviour and that one of the sureties must be a certain lady. 
Apparently the District Magistrate thought that the riot had been 
either instigated by or had been made on behalf of the lady and that 
therefore she would be a very good person to give security. The 
order directed that the security should be for good behaviour. This 
was clearly a mistake because the District Magistrate would have 
no jurisdiction in appeal from conviction to order au accused per- 
son to give security to be ef good behaviour although he might no 
doubt order security to “ keep the peace”. It is admitted on both 
sides that this error must be corrected. 

A further objection is taken to the order that the District 
Magistrate had no jurisdiction to direct that one of the sureties 
must be a particular individual. The Assistant Government Adyo- 
cate admits that he cannot support this order and I am also of 
opinion that the order directing thats particular person must be 
one of the sureties isnot a valid order. I accordingly vary the order 
of the learned District Magistrate in this way. The applicants 
will themselves execate bonds in the sums of Rs. 200 with two 
sureties in like sums to keep the peace for one year in each man’s 
case, from the date of the expiration of one month’s rigorous impri- 
sonment imposed for the offence. In default I direct simple impri- 
gonment for the remainder of the year. 


Order modified. 
Cr. Rev. No. 3 of 1918. 
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METHARAM RAMRAKHIOMAL anp otuzes (Plaintiffs) 
CEFSUS 


REWAOHANTD RAMRAKHIOMAL anv otsEB: (Defendants). 


Hindu Law-—-Mitakshara—Joint family—Self-acquired property—Gains 
obtained from an education received at the expense of the joint family— 
Partibility of—Science acquired at the expense of ancestral wealth—Special 
and general education 

Although the Mitakehara laya down that “ what is earned by science 
acquired at the expense of ancestral wealth must be shared with tle 
whole of the brothren and with the father,” this does not apply to gains 
whieh are the result, not of the education received at the expense of the 
joint family but of the peouliar skill, mental abilities and individual 
effort in applying and improving such education-exercised by the person 
educated at the expense of the joint family. There is no authority in 
the Mitakshara for the proposition that gaing made personally and with- 
out the ald of joint funds by a member of a joint family who received 
an ordinary edacation suitable to his position as a member of the family 
to which he belonged should in law be regarded as partible and not as 
hig self-acquired property. 


ÅPPEAL from a decree of the Court of the Judicial Commissioner 
of Sind, confirming a decree of a single Judge of the court, exer- 
cising jurisdiction.as the District Court of Karachi. 


The facts of the case are sufficiently set out in their Lordships’ 
‘judgment. The suit was brought by appellants for a declaration 
that property which one Shewaram purported to devise as self- 
acquired was the joint property of a Hindu joint family to which he 
and they belonged and that the will passed no title to it. Both the 
lower courts held that the property in question was self-acquired. 
Leave to appeal to the Privy Council was granted on the ground 
that the appeal involved a substantial question of law, which had 
been expressly left open by the Board in Pauliem Valloo v. Pauliem 
Sooryah, [1877] 4 I. A., 109, viz, whether a mere general educa- 
tion such as Shewaram received was sufficient according to Hindu 
Law to constitute his earnings joint family property. 


P.O. Lawrence K. C.(withhim E.B. Raikes), for the appellants.— 


` I put first the broad proposition that a general education imparted 
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at the expense of the family makes the “‘ gains of learning ” of the 
person who receives it partible. The Mitakshara Chapter I, Section 
IV, clauses 1-11 (Colebrook’s edition, pp.25-28) deals with effects 
not liable to partition. Clause 1 lays down the general rule that 
anything acquired by a man himself without detriment to the 
father's estate does not appertain to the co-heirs. This general rule 
runs throughout the section: the gains of science are reparate only 
if the science is acquired without use of the father’s goods (Clause 
6). The vernacular of science is vidya : science then meant know- 
ledge of the Vedas, the only knowledge of those times: it is equi- 
valent to education. The illustration given in Clause 8 is that of 
science acquired when receiving a foreign maintenance: gains 
derived from such science are not participable. Science there 
means any knowledge gained at the family expense, even reading 
and writing. 

[Ste W. Putctmiore.—Or do you mean any knowledge or 
training which is exceptional for his position ? ] 


No: I would put it as any Knowledge which has to be paid for. 


To the same effect as the Mitakshara is the Mayukba Chapter 
IV, Section VII, paras. 2, 4. 


[Sir Lawrence JENKINS.—Does the Mayukha apply in Sind ?] 


I am rather doubtful: but it merely follows the Mitakshara on 
this point The authority of the Mayukha in Western India is 
discussed in Mayne’s Hindu Law, para. 28. (p. 29 of 8th edition]. 


[Str LAWRENOE JENKINS.—I think its authority only extends to 
Bombay Island and Gujrat. Sind has nothing to do with Gnojrat: 
it is a mere accident of administration that it is associated with 
Bombay. | l 


In some of the earlier judgments the courts came to the con- 
clusion that although science included general education, yet ifa 
son blossomed out into a particular line, his gains from that would 
not be partible. The first case of importance was 


Chalakonda Alasani v. Chalakonda Rainachalam, [1861] 2 Mad. 
H. O. R., 56, 


which laid down that the gains of science were indivisible only when 
the science was imparted at the expense of persons not members of 
the learner’s family. 


Tt was the case of a dancing girl specially educated at the 
expense of the joint family for her trade. The District Judge, 
Mr. Collett, in an elaborate judgment, came to the conclusion, on: 
the Sanskrit authorities, that the gains of the dancing girl were 
impartible: but his judgment was reversed by the Madras High 
Court (Psiniirs and Hoxtoway, JJ) who held that the gains of 
science imparted at the family expense are joint property. 
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HOLLOWAY, J., at p 78 seems to distinguish between ordinary 
and extraordinary gains. 
In : ý 
Dhupookdharee Lal v. Gunput Lal, [1868] 10 W. R., 122; 11 Ben. 
L. B., 201, Note, 3 
the Calcutta High Court took a contrary view to Madras, and 
held that the fact of defendant having been educated at the 
` expense of the joint family did not necessarily make his. gains 
acquired by the aid of such education joint: but the facts of the 
case do not appear from either of the reports. 
In l 
Bai Manchha v. Narotamdas Kashidas, [1869] 6 Bom. H. O. B., 1, 


the Bombay High Court followed the Madras decision. A later - 


decision in Madras to the same effect was 


Durvasula Gangadharadu v. Durvasuta Narasammah, [1872] 7 Mad. 
H. ©. R., 47, 
where i, was held that the professional gains of a Vakil who had 
received a general education at the family expense were Joint. 


[Sir Joun Epes.—The education required for a High Court 
Vakil must have been less in those days. A High Court Vakil now- 
adays requires a very special education, more than is generally under- 
stood—more I think than is needed to be called to the Bar. |] 


Then came the judgment of this Board in 
' Pauliem Valloo Chetty v. Pauliem Sooryah Cheity, [1877] 4 I. å., 109, 


where the point was discussed but explicitly left open, and since 
then there seems to have been a reluctance on the part of the 
Judges in India to follow the earlier decisions, which I submit are 
right and would ordivarily be binding. There have been four 
cases since. 

Booloogam v. Swornam, [1881] T. L R., 4 Mad., 330 ; 


Lakshman Mayaram v. Jamnabai, [1882] I, L. R., 6 Bom., 226, 


where for the first time a distinction is drawn between special and 
general education. 
Krishnaji Mahadev v. Moro Mahadev, [1890] I. L. R., 15 Bom , £2; 


Lachmin Kuar v. Debi Prasad, [1897] I. L. R, 20 All, 435. 


I submit that all these four later cases were wrongly decided 
and that the proper interpretation of the article of the Mutakshara 
laid down in the earlier decisions has not been adhered to. My 
submiseion is that the true meaning of “science” is that given to 
it by the courts before the Privy Council decision, that it is 
equivalent to ordinary knowledge. 
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In 1891 a bill was brought forward to make the gains of 
education impartible but it created so much sensation that Govern- 
ment dropped it. The state of the Jaw which that bill was designed 
to alter is the state of the law for which I contend. 


+ 
Counsel further submitted on the facts that even if the property 
in suit were originally separate, there was an agreement by Shewa- 
ram to throw all his funds into the joint purse. 


Raikes, followed :—-Under the Afitakshara maintenance plus any 
education would be a detiiment to the family purse The decisions 
which take the other view have come about partly through the 
Board’s observations in Pauliem v. Pauliem (s. c.), and partly 
through Mayne’s observations based on the Dayabhaga. Till 1877 
the decisions were unanimously in my favour then came this 
Board’s judgment in Pauliem v. Pauliem: and in 1878 the first 
edition of Mayne’s Hindu Law appeared. Mayne deals with the 
matter in para 283. The view he there propounds, so far as it 
deals with the construction of Avitakshara I. 4, 8, is an innovation 
introduced from the Dayabhaga: it has no proper place in the 
Western School of Jaw. Mayne’s observations are cited and 
misunderstood in 

Lakshman Mayaram v. Jamnabai, [1882] I. L. R, 6 Bom, 225 at 

pp. 242, 243. 

_ Secondly, this is not a case where the learner received only the 
same education as the rest of the family. He had a better educa- 
tion than his elder brother: nor is it material that his younger 
brothers received the same education as himself 


When the education was given none of these cases except Bai 
Mlanchha v. Narottamdas Kashidas, (1869—s. o ) had been decided. 
Shewaram and Metharam may have been doubtful as to the legal 
position; the arrangement between them, even if invalid as a 
cantract for want of consideration, may have been good as a com- 
promise. Till 1888 Shewaram never asserted self-acquisition. 


The Board intimated that they did not desire to hear arguments 
for respondent, but would be obliged if respondent’s counsel could 
refer them to any other authorities. 


De Gruyther K. C., thereupon referred to Sir Thomas Strange’s 
Hindu Law. Although the Mitakshara isin terms a commentary, 
yet as regards the people to whom it applies it is the law and you 
start from it. The texts on which the question depends are cited 
in Mr. Collett’s judgment in 2 Mad. H. C., 56 at pp. 59 et seg. In 
Mann IX, slockas 206, 208 there quoted “without using the 
patrimony” means without using the family property in the actual 
exercise of your profession, So in Mttakshara Chapter I, section 
IV, paras. 10, 11, “to the detriment of the family estate” is 
equivalent to “ without using the patrimony.” This is made very 


clear in Strange’s Hindu Law, atp. 213: “the essence of the 
hd 
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exclusion ccnsists in its having been made by the sole agency of 
the individual, without employing for the purpose what belongs 
in common to the family.” 


[Str W PHILLIMORE.— Your argument would go to destroy all 
those cases about special education. | 


That is not necessary for the decision of this case. 


Strange, goes on to lay down (at p. 215) that the acquisition 
vests in the family only if the common fund has been directly 
instrumental : the emphasis is on the word ‘direct? He has given 
as his authority certain passages in the Dayabhaga, but on the 
general question whether property is Joint or self-acquired there 
is no distinction between the two. 


[Sir W. ParitmoRe.—But you say the Miakshara is the law 
and we have to construe that | 


You have to decide what is meant by ‘science’ and “ to the 
detriment of the family,” and in construing those words it is legiti- 
mate to refer to another work of great authority. Those passages 
of the MMtakshara have also been translated by Sir W. Jones: he 
translates as “learning” what Colebrook renders as “ science.” 


P.O. Lawrence, referred to 
Durga Dat Joshi v. Ganesh Dat Joshi, [1910] I. L. R., 32 AIL, 305. 

Their Lordships’ judgment was delivered by 

Sir Jons Epar.—This is an appeal from a decree, dated the 
24th June, 1910, of the Court of the Judicial Commissioner of 
Sind, which confirmed a decree, dated the 3rd April, 1908, of a 
single Judge of that court exercising jurisdiction as the District 
Court of Karachi. 


The suit in which this appeal has arisen was brought in the 
court of the District of Karachi on the 26th May, 1905, by the 


appellants here, to obtain a declaration that the property which one- 


Shewaram purported to devise by his will anda codicil was the 
joint family property of Shewaram, the plaintiffs and some of the 
defendants, and that the will and codicil were inoperative to pass 
any title to the property. Other reliefs were claimed. to which 
it is not necessary to refer, The executors of the will weres 
amongst the defendants to the suit. 


Shewaram died on the 27th May, 1899. He had been and 
was at the time of his death a member of a joint Hindu family, 
which was governed by the law of the Mitakshara. The plaintiffs 
were members of the same joint family. The question in the suit 
was whether the property of which Shewaram purported by his 
will and codicil to dispose was property of the joint family or was 
“property self-acquired by Shewaram which had not been thrown 
by him into the joint stock of the family property. 
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The plaintiffs, Metbaram, Shewaram, and the defendants, Rewa- 
chand and Hermandas, were sons of one Seth Ramrakhiomal 
Jethanand, and they and others, parties to this suit, constituted a 
joint Hindu family. The family business was that of money- 
lending, and was carried on at Karachi, Seth Ramrakhfomal being, 
until his death in 1884, the manager. On his death the‘money- 
lending business of the family was continued, and was carried on 
under the management of the plaintiff Metharam, who was the 
eldest son. Shewaram, who was the second son, was born in or 
about 1847. He was educated st the expense of the joint-iamily 
at the Government school at Karachi, which in the evidence is 
referred to asa High School. At that school Shewaram learned 
to speak and to write English. When he was 22 years old he 
became a pleader’s clerk. He continued to be a pleader’s clerk 
until 1878, when he entered the employment of Messrs. Volkart 
Brothers. He was subsequently in the employment of Messrs. 
Rose and Co, and in October 1881 he entered the employment 
of the firm of Charles Forbes and Co, as their head broker. bs 
the latter firm he continued until he died in 1899, It may be 
assumed that the knowledge of English which Shewaranfacquired 
at the Government school was of use to him asa pleader’s clerk 
and in the other employments in which he was subsequently 
engeged. From the ravings out of his salaries and brokerage, and 
from the profits which he derived from a money-lending business 
which he personally carried on, he acquired a fortune of about 
2 lakbs and 50,000 rupees, which is represented by the property 
of which he purported to dispose by his will and codicil. The 
money-lending business which Shewaram personally carried on 
was started by him with capital derived from the savings out of his 
salary as a pleader’s clerk, and without the aid of the joint fund. 


In the plaint it was in effect alleged that the property of which 
Shewaram purported by his will and codicil to dispose had been 
acquired by him asa member of the joint family, and was joint 
family property of which he could not dispose by will, and 
alternatively that Shewaram had thrown his self-acquired property 
into the common stock with the intention that it should be treated 
as joint and not self-acquired property. In the written statements 
of the executors it was alleged that the property of which Shewa- 
ram had by his will and codicil disposed was his self-acquired 
property, and it was denied that Shewaram had thrown his gelf- 
acquired property into the common stock of the family. The 
learned Trial Judge fixed the following amongst other issues which 
are now immaterial :— 

2, Did Shewaram acquire the property in suit with the assistance 
of joint family funds ? 

3. If not, did Shewaram join the property to the common ancestral 
property ? 
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‘Those issues were agreed to by the parties. No issue was sug- 
gested or fixed as to the education which Shewaram had obtained, 
nor was it contended before the Trial Judge that the property in 
question had been*acquired by Shewaram by means of any special 
or other edacation. The Trial Judge, having stated in his judg- 
ment that the evidence in the case “ covers nearly every year of 
Shewaram’s active life, and details every incident from which an 
inference can be extorted that Shewaram’s property was the pro- 
perty of the family,” considered the evidence fully and in detail, and 
found the second and third issuesin the negative, and dismissed the 
suit. The plaintiffs appealed to the Court of the Commissioner, and 
in their groundsof appeal did not suggest that the education which 
Shewaram had received at the expense of the joint family had been 
such as to entitle the joint family to the gains made by himasa 
pleader’s clerk or in his subsequent employments, or as a money- 
lender. When, however, the appeal came on for hearing in the 
Court of the Commissioner the learned counsel who appeared for the 
plaintiffi-appellants contended, amongst other things, that it had 
been proved that Shewaram had obtained the posts from which he 
had deri®ed his salary and brokerage through the general education 
which he had received from the joint family funds. 


There isno evidence on the record to show what was the nature 
of the education which Shewaram received at the school at Karachi. 
Had the plaintiffs been in a position to prove that his education 
had been of an exceptionally high standard and more expensive 
than the education which ordinarily would be provided for a mem- 
ber of such a family as he belonged to, they could have raised an 
issue on that subject and have called evidence in support of it. 
The learned Judges who heard the appeal considered that the Eng- 
Jish education received at the Government school at Karachi could 
` not be regarded, for a well-to-do family, as more than a general 
education, and certainly was not a special education comparable 
with special training fer the Bar or the Civil Service, and the 
concurred with all the material findings of fact of the Trial Judge, 
and by their decree dismissed the appeal. From that decree this 
appeal has been brought. 


In this appeal it has been contended on behalf of the plaintiffs 
that in arriving at their findings on the second and third issues the 
courts below have misconstrued, a document in writing. The 
document referred to was a letter which was written by Shewaram 
to his brother Metharam, and was as follows :— 

u My Dear Brother, 
“Iam ready to join my property with the family property, and take 
my share from it. 
t SHEWARAM,” 
“ Dated Ist October, 1888.” 
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The Trial Judge construed that letter as a conditional offer. 
“Tf you will come to partition I shal) join my fund to yours ;” 
implying “ If you don’t come to partition, I shall not join them.” 


The plaintiffs endeavoured to piove by oral "evidence that Me- 


Rewaouaxp, tharam had asked Shewaram for a chit showing that the Joint family 





Sir John 
Edge. 


fund and Shewaram’s self-acquired fund were liable to be partitioned 
as a joint family fund, and that thereupon Shewaram wrote the 
letter of the 1st October, 1888. That story rested solely on the 
evidence of Metha:ram and Rewachand, and the Trial Judge entirely 
disbelieved it. The Judges who heard the appeal construed the 
letter as an offer made by Shewaram during negotiations for parti- 
tion, and found that the offer was never accepted. The courts 
below rightly construed the letter. In their Lordships’ opinion, 
Shewaram’s letter affords strong evidence that cn the Ist October, 
1888, his contention was that the property which he had acquired 
was his self-acquired property, and was not the property of the 
joint family. If Shewaram had, before the Ist October, 1888, 
thrown his self-acquired property into the joint family fund there 
was no object in his writing the letter to Metharam, whg was the 
manager for the joint family. In neither of the courts below did 
the Judges misconstrue the letter of the lst October, 1888; and 
the plaintiffs are concluded, so far as conclusions of fact to be drawn 
from the evidence are concerned, by the concurrent findings of fact 
of those courts that the property in suit was the self-acquired pro- 
perty of Shewaram, and that Shewaram did not join his self-acquired 
property to the joint family property. 


It has, however, been contended on behalf of the plaintiffs that 
as Shewaram bad received an education in English at the school at 
Karachi at the expense of the joint family, the property which he 
acquired must be attributed to that education, and must in law be 
held to be the joint property of the joint femily. That contention 
depends upon the interpretation of texts of the Mitakshara, which 
nre to be found in section 4, chapter 1. Section 4 deals with effects 
which are not liable to partition. Those texts of the Mitakshara 
translated by Mr. Colebrooke are as follows :-— 


‘©J, The author explains what may not be divided, ‘ whatever elge 
ig acquired by the co-parcener himself without detriment to the father’s 
estate, as a present from a friend, or a gift at nuptials, does not apper- 
tain to the co-heirs. Nor shall he who recovers hereditary property, 
which had been taken away, give it up to the parceners; nor what hag 
been gained by science.’ ” 

“5, He need not give up to the co-heirs what has been gained by 
him through science, by reading the scriptures, or by exponnding their 
meaning ; the acquirer shall retain sach gains. 


“6, Here the phrase ‘anything acquired by himself without detri- 
ment to the father’s estate,’ must be everywhere understood ; and it ig 
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thus connected with each member of, the sentence; what is obtained 
from a friend, without detriment to the paternal estate; what is received 
in marriage, without waste of the patrimony ; what is redeemed of the 
hereditary estate, without expenditure of ancestral property ; what is 
gained by science, without use of the father’s goods. Consequently, 
what is obtained from a friend, as the return of aù obligation conferred 
at the charge of the patrimony ; what is received at a marriage concluded 
in the form termed Asura or the like; what is recovered of the hereditary 
estate by the expenditure of the father’s goods ; whatis earned by science 
acquired at the expense of ancestral wealth ; all that must be shared with 
the whole of the brethren and with the father. ” 


The Sanskrit word which Mr. Colebrooke translated as “science” 
was translated by Sir William Jones as “ learning. ” 


The earliest case, to which their Lordships have been referred, 
decided in India on the meaning of those texts of the Mitakshara 
was Chalakanda Alasant v. Chalakanda Ratnachalam (1). That case 
was decided by the High Court of Madras in 1864. It was a very 
peculiar case. The plaintiff and the two defendants were dancing 
girls and constituted a Hindu joint family. The first defendant 
was the plaintiff's adopted daughter, the second defendant was the 
plaintiff's natural daughter. The plaintiff brought the suit to obtain 
possession, as the manager of the joint family, of gold and silver 
jewels and other personal property which represented gains of the 
first defendant in her calling of a dancing girl, she also claimed 
certain household utensils and some other minor articles. The 
plaintiff had spent a considerable amount of money in educating the 
first defendant in siiging and dancing. 


Mr. Cori ett, who, as the-Civil Judge of Vizagapatam, tried the 
suit, having in a learned judgment considered several Sanskrit 
texts, as translated, including the texts of the Mitekshara, Manu, 
Yajnavalkya, Narada, and the Dayabhaga and the works of some 
modern writers on Hindu Law. said :— 


“Tam pure I am laying down an equitable rule, and Í believe also the 
rule most consistent with the weight of authority There is no doubt some 
conflict of opinion ; but I think that the true position is that the mere fact 
of a Hinda having received a professional education at the expense of his 
family, as for instance from his father, does not render all his subsequent 
professional earnings liable to be divided with bis brothors. I believe that 
on a due consideration of the authorities the rule of law is not really 
different in respect to property acquired by learning to what it is in reapect 
to property acquired by agrioulture or by trade. The test is the substantial 
use of joint property during and for the purpose of the acquisition, if there 
is none such, then the acquisition does not become joint property, ” 


. (1) [1864] 2 Mad. H.C R., 55,. 
xvi 37 R 
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Mr. CoLLETT made a deoree in favour of the defendants with the 
exception of the house-utensils and some other minor articles. From 
that decree the plaintiff appealed to the High Court of Madras. 
Puipuirs AND Huntoway, JJ., in their judgment in the appeal, 
said :— 

‘Weare constrained to say that we feel bound by authority to hold 
that the gains, at all events the ordivary galus of learning and science 
which have been taught at the expense of the family funds, are not 
impartible. To render them so the science or learning must haye been 
imparted by persons not members of the learner’s family. ” 


and they allowed the appeal. 


In Dhunookdharee Lall v. Gunputt Lall (1), which was decid- 
ed by the High Court of Bengal in 1868, the defendant proved 
that in acquiring the property, which was alleged to be joint pro- 
perty, he did not use any of the property which belonged tothe joint 
family, and L. 8. JAOKSON and DwarKxanats MUTTER, JJ , in appeal 
dismissed the suit. DWArKANATH MITTER, J , added :— 


“ His (the plaintiff’s) case in the court below was that the dpfendant 
received his education from the joint estate, and that he is consequently 
entitled to participate in every property that has been acquired by the 
defendant by the aid of such education. But this contention is nowhere 
sanctioued by the Hindu Law, and I see nothing in justice to recommend 
if.” 


In Bat Manchha v. Narotamdas Kashidas (2), which was 
decided by the High Court of Bombay in 1869, one Jamnadas, a 
deceased member of a joint Hindu family, had made money as a 
vakil and as a money-lender, and it was held by- Covon, C. J., and 
Newron, J., that the onus of proving that the property so acquired 
by Jamnadas was his self-acquired properly was upon the party 
alleging thatit had been self-acquired. Those learned Judges ap- 
proved of the judgment of the High Court of Madras in Chalakonda 
Alasant v. Chalakonda Ratnachalam (8). 


In Durvasulu Gangadharudu v. Durvasula Narasammah (4), 
which was decided by the High Court of Madras in 1872, it 
was proved thata vakil had received from his father nothing 
more than a general education, and it dors not appear that the 
vakil was distinguished by his professional learning. KINDERSLEY 
J., considered that the fair presumption was that such attainments 
as the vakil possessed had been acquired with the assistance of the 
family means, and that presumption not having been rebutied by 
evidence of the acquisition of such attainments without such assist- 
anoe, he held that the professional earnings of the vakil were sub- 
ject to partition. The judgment of KINDERSLEY, J., suggests that 
he considered that if the professional gains of the vakil had not been 

(1) [1868] 10 W.R.,122 (2) [1869] 6 Bom. H C R., 1. 
(3) See Supra. (4) [1872] 7 Mad. H.O R., 47, 
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merely the result of the general education which he bad recéived at 
the expense of the joint family to which he belonged, but had been 
the result of much legal learning or skill, his professional gains 
would have been fis self-acquired property. Ho1Loway, J., enter- 
tained no doubt that the fund representing the professional earnings 
of, the vakil was partible, and expressed his full adherence to the 
judgment of the High Court of Madras in Chalakonda Alasani v. 
Ratnachalam ('),.and especially to the statement in that case, 
that the ordinary gains of science by one who has received a 
family maintenance are certainly partible, and concluded his jadg- 
ment by observing, “Ido not believe, moreover, that within the 
meaning of the authorities the vakil’s business is matter of science at’ 


all.” i 

Apparently HoLLOWAY, d, regarded the learning in the law 
required by a vakil of his day as inferior to the science necessary 
to` her success in her line of life of an Indian dancing girl. 

In Pauliem Valloo Chetty v. Paulem Sooryah Chetty (2), which 
came before this Board in 1877, the Board, on the evidence, found 
that the son had not been educated by means of any joint fund of 
the family, but out of the separate estate of his father, over which 
the father had an absolute power of disposition. In that case the 
Mitakshara, chapter 1, sections 4, 6, 7, and 8, and the decisions in 
Chalakonda Alasari v. Chalakonda Ratnachalam, Dhunookdharee Lall 
v. Gunput Lall, Bat Manchha v. Narotamdas Kashidas and Durvasula 
Gangadharadu v. Durvasula Narasammah were referred to in argu- 
ment before the Board, and their Lordships with reference to them 
observed— 

“ it does not become necessary to consider whether the somewhat start- 
ling proposition of law put forward by the appellant, which stated in 
plain terms, amounts to this: that if a membor of a joint Hindu family 
receives any education whatever from the joint funds, he becomes for 
ever after incapable of acquiring by his own skill and industry any sepa- 
rate property, is or is not maintainable Very strong and clear authority 
would be required to support such a proposition. For the reasons that they 
have given, it does not appear to them necessary to review the text books 
or the authorities which have been cited on this subject. It may be 
enough to say that, according to their Lordships’ view, no texts which 
have been cited go to the full extent of the proposition which has been 
contended for. It appears to them, further, that the case reported ın the 
tenth volame of Sutherland’s ‘ Weekly Reporter,’ in which a judgment 
was given by Mr. JUSTIOB JAOKSON and JusTiog MITTER, both very high 
authorities, lays down the law bearing upon this subject by no means so 
broadly ag it is laid down in two cases which have been quoted as decided 
in Madras, the firet being to the effect that a woman adopting a dancing 


(1) See Supra. (2) [1877] L. Re, 4 I. A., 109 ; 8. O., I. L. R., 1 Mad., 252, 
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this snbject of the courts of Bengal is vot more correct than what appears 
to be the doctrine of the courts of Madras.” 


That intimation appears to have had its effect upon courts in 
India. 


In Boologam v. Swornam (4), which was decided in 1881, INNES 
and Kernan, JJ , on the evidence having found that the earnings of 
the dancing girls, who had received an ordinary education sufficient 
to fit them to earn a living as dancing girls, were acquired by them 
without detriment to the family esitate and without any scientific 
acquirements which had been imparted by the aid of the family 
funds held that the earnings of the girls were their selfgacquired 
property. 

In Lakshman Mayaram v. Jamnabai (2), which was decided in 
1882, MELVILU and KEMBALL, JJ., who considered that the dictum of 
Mirren, J., in Dhunookdharee Lall v. Gunput Lall that the Hindu 
. Law nowhere sanctions the contention that acquisition ofa mem- 
ber of a Hindu family who has received education is liable to 
partition, is not strictly accurate, held that when the Hindu texts 
“speak of the gains of science which has been imparted at the 
family expense, they intend the special branch of science which is 
the immediate source of the gains, and not the elementary education 
which is the stepping stone of all science,” and consequently that 
the property which was acquired by a Subordinate Judge who had 
received a mere elementary edacation at the family expense, but 
had obtained in a lawyer's office and in the Sadar Adalat that know- 
ledge of law and judicial practice which had qualified him for the 
post of a judge, was his self-acquired property and was impartible. 

In Krishnaji Mahadev v. Moro Mahadev (8), which was decided 
in 1890, Bisppwvop and Canpy, JJ., held that the gains made ag 
karkuns by two members of a joint Hindu family who had received 
only a rudimentary education at the expense of the joint family 
were their self-acquired property. 

In Lachmin Kuar v. Delt Prasad (4), Burgirr and DILLON, 
JJ., in 1897, approved of the decision in Krishnaji Mahadev 
v. Moro Mahadev, and following it held that the gains from employ- 
ment in the Commissariat Department of a member of a joint Hindu 


(1) [1881] I. L. R., 4 Mad., 330. (2) [1882] I. L. R.,6 Bom., 225. ` 
(3) [1890] I. L. R., 15 Bom , 32 (4) [1897] I. L. R., 20 All, 485 
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family, who was not shown to have had any assistance from the 

joint family funds except his support in early years and the usual 

rudimentary education, were his self-acquired property. 


With the excepfion of the cases to which they have referred, no 
case decidéd in India or in which this Board has expressed an 
opinion on the question as to whether the gains of a member of a 
Joint Hindu family, who had been educated at the expense of the 
joint family, are in Jaw to be considered as his or her self-acquired 
property or as belonging to the joint family, has been brought to 
the attention of their Lordships. 


Their Lordships will assume that the Sanskrit word used in the 
Mitakshara which Mr. Oolebrooke translated as “ science ” means 
“« learning.” The latter apparently is the meaning of the word 
which has been generally accepted by the courts in India. It gives 
the Sanskrit worda wider meaning than it would otherwise have. 
It would be difficult, if not impossible, to ascertain what could have 
been the science or sciences which the author of the Mitakshara, 
Vijnanesvara, who wrote his commentary in the latter part of the 
eleventh century, had in contemplation if he used a word which 
meant “ science” strictly so called and isnot susceptible of the wider 
and more comprehensive meaning “learning.” 


In construing the texts of the Mitakshara which their Lordships 
have quoted, it is necessary to hear in mind that education beyond 
that of a very elementary kind must bave been limited to very few of 
the people for whose guidance the Mitakshara was written, and that 
for that limited few there could have been then no education attain- 
able in the aris, sciences, and professions of that time comparable 
with the education now obtainable and necessary for a successful 
career in the aris, sciences, and professions of the present day. It 
may be assumed tbat the author of the Mitakshara, who was con- 
struing and explaining the more ancient texts of the Hindu Law for 
the benefit and guidance of the Hindu community, could not have 
intended to penalise an education which was not in his contemplation 
and of which necessarily he knew nothing. Nor can it be assumed 
that his intention was to penalise and discourage self-acquired skill, 
or the exercise of high mental abilities or great individual effort in 
winning success in an art, or science, or a profession. He must 
have been writing of education, learning, such as he knew it to be, 
and when he laid down that the gains obtained from an education 
received at the expense of a joint family should be partible, he could 
not have intended that such gains should include the gains which 
were the result, not of the education received at the expense of the 
joint family, but of the peculiar, skill, mental abilities and individual 
effort in applying and improving such education exercised by the 
person who had been educated at the expense of the joint family. 
Their Lordships cannot find in the texts of the Mitakshara any 
authority for the contention in this case that the gains made as a 
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clerk, as a broker, or as a money-lender, personally and without the 
aid of the joint funds by a member ofa joint family wbo received 
an ordinary education suitable to his position as a member of the 
family to which he belonged, should in law be eegarded as partible 
and not as his self-acquired property. The question of whether a 
man who happening to be a member of a joint family carried on his 
business, whatever it was, personally for his own personal benefit 
without detriment to the joint family fund, or carried on such busi- 
ness as a member of the joint family for the benefit of the joint 
family, is a question of fact to be determined on the evidence. No 
inferences can be drawn from the fact that until Shewaram became 
a pleader’s clerk he was maintained by the joint family funds. As 
a member of the joint family he wes entitled to be maintained at 
the expense of the joint family, and to receive an ordinary educa- 
tion suitable to a person of his position, as was any other member 
of the family. 


Their Lordships are of opinion that this appeal fails and should 
be dismissed with costs, and they will humbly advice His Majesty 
accordingly. 


å, P. P. Appeal dismissed. 
T. L. Wilson §& Co :—Solicitors for the appellants. 
Drake-Son § Parton :—Solicitors for the respondents. 
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~ MAGAN LAL 


versus 
GANESH PRASAD.* 


Penal Code (Act XLV of 1860), sections 409, 420, 211—Accused acquitted 
of charges made against him-—Sanction to prosecute granted—Casa filed 
before Joint Magistrats and transferred to Honorary Magistrate, firsi class— 
Case pending for four months —Case sufficiently important and serious to be 


tried by Sessions Judge—Transfer—Criminal Procedure Code (Act V of 
1808), sectson 526, 


Where a person was charged with offences falling withiu sections 
409 and 420 of the Indian Penal Code of which he was acquitted on 
trial, and he obtained sanction under section 211 of the Penal Code to 
prosecute the complainant for falsely chaiging him with the aforesaid 
offences, and the case was filed before a Joint Magistrate who transferred 
it to the court of an Honorary Magistrate having first olass powers where 
the cage remained pending for four months, keld that case was of a natare 
serious enough {> be tried either in a Court of Session or by a more 
experienced Magistrate. 


° Cr. Mis. No. 11 of 1918, ' 
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CKIMINAL MIsSOELLANEOUS Application for transfer from the  Camnat 
court of Rasa Pantar Bas Dug, Honorary Magistrate, First Class FE 
of Allahabad. n sia 


Magan Lat 


e 

Magan Lal was charged by Ganesh Prasad with offences under v. 
sections 409 and 420, Indian Penal Code, he was tried and acquitted. GANESH 
He then obtained sanction to prosecute Ganesh Prasad under sec- P OAEAD 
tion 211, Indian Penal Code, for having falsely cbarged him with 
the offences aforesaid. In pursuance of the sanction Magan Lal 
filed a complaint before the Joint Magistrate. The case. was 
transferred to the court of an Honorary Magistrate having first 
class powers, who after hearing the evidence for the prosecution 
framed a charge under section 211 in respect of the complaint 
which had been made by Ganesh Prasad under sections 409 and 
420, Indian Penal Code. It appeared that the attention of the 
Honorary Magistrate was then drawn to the fact that the charge 


. -£ramed was one triable exclusively by a Court of Sessions inas- 


much as one of the offences, namely that under section 409, which 
formed thg subject of Ganesh Prasad’s complaint was punishable 
with transportation for life. The Honorary Magistrate amended 
the charge to the effect that the offence described in Ganesh 
Prasad’s complaint as one under section 409 was really one under 
section 406, Indian Penal Code, as Magan Lal was not a banker 
within the meaning of section 409. With this amended charge 
he proceeded to try the case himself. Magan Lal applied to the 
' High Court, after an application to the District Magistrate had 
proved ineffectual, under sections 526 and 435 of the Code of 
Criminal Procedure praying that the case might either be commit- - 
ted for trial to the Sessions Court or be transferred to some other 
experienced Magistrate. 


Peary Lal Banerji, for the applicant.—Magan Lal was charged 
with, and underwent his trial for, an offence under section 409, 
Indian Penal Code, and it was not competent for the present Magis- 
trate to say that the charge should have been or was intended to 
be under section 406, Indian Penal Ocde. It was an aggravation 
of the falsity of the charge to have described Magan Lal as a banker 
if he was not one in fact. On the charge as now framed by the 
Magistrate it would be possible for Ganesh Prasad to plead not 
guilty on the simple ground that he never in fact had charged 
Magan Lal with an offence under section 406. It was not opén to 
the Magistrate to amend the charge in the way he did, and, unless 
the amendment was allowed to stand, the offence was one triable 
exclusively by the Court of Sessions ; vide Code of Criminal Proce- 
dure, schedule IJ, under section 211, third sub-head. The case 
should be committed for trial to that court. In the alternative, the 
gase should be transferred to a Magistrate with greater experience. 
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Satya Chandra Mukerji, (with him Uma Shankar Bajpai), for 
the opposite party.—The thiid sub-head under -the heading of 
section 211 in the schedule of the Code of Criminal Procedure applies 
only to offences which are punishable with a minimum punishment 
of transportation for life. An offence under section 409, Indian 
Penal Code, ig punishable with transportation for life or imprison- 
ment for 10 years. Soit is not an offence which falls under the 
third sub-head, and the present case is not one exclusively triable 
by a Court of Sessions. The alteration made by the present Code 
in the language of the third sub-head makes it clear that this sub- 
head was intended to cover only those offences which are punish- 
able with either death or transportation for life. It is inconceivable 
that the original offence under section 409 should be triable by a 
Magistrate, but that a case under section 211 with respect to that 
offence should be triable exclusively by a Court of Segsions. The 
original bill, béfore Act V of 1898 was passed, also supports my 


contention. 
It is competent for a Magistrate at any stage to amend a charge, 
powers ; wide cl. (5) of section 195 of the Code of Criminal Proce- 


dure, what the applicant asks is that this Court should at this stage 
interfere with the charge as drawn up by the lower court. 


-and the present amendment was well within the Mf&gistrate’s ` 


The entire prosecution case is complete, and this application for - 


$ 


transfer has been made at a very late stage. 
Peary Lal Banerji, was not heard in reply. 
The following judgment was delivered by 


Kwox, J.—This isan application presented to this Court ander 
section 526 of the Code of Criminal Procedure. Iam asked that 
the case of Magan Lal v. Ganesh Prasad, now pending in the court 
of Raja Partab Bahadur, Honorary Magistrate first class, Allahabad, 
be either directed to be committed for trial to the Court of Session, 
or transferred for trial to some other competent Magistrate. From 
the affidavit filed in connection with this application it appears that 
Magan Lal was triedin the court of the Joint Magistrate of Allahabad 
on the complaint of Ganesh Prasad charging Magan Lal with 
offences under sections 409 and 420 of the Indian Penal Code. 
Magan Lal was acquitted after trial by the Joint Magistrate. He 
then obtained sanction from the Joint Magistrate’s court to pro- 
secute Ganesh Prasad for having falsely charged him with offences 
under sections 409 and 420 of the Indian Penal Code. The case 
was transferred by the Joint Magistrate of Allahabad to the court 
of Raja Partab Bahadur, Honorary Magistrate, first class, Allababad, 
and came to his court on the 21st of August, 1917. It has been, 
therefore, pending for about four months and is still incomplete. 
The ground urged for transfer or for the order prayed for is inter 


e alia that the learned Honorary Magistrate does not know the 
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English language and the applicant deponent is put to trouble and  Crrminat 
expense in being made to file translations from English judgments 918 
into Urdu, and that there have been already several unnecessary eae 
adjournments due to the fact that the learned- Magistrate begins bis MAGAN Lav. 
sittings between 3and 4 p.m. A further contention is raised in v. 
the affidavit tbat the Honorary Magistrate has kept the case for trial Ganzsu 
in his court although he bas no jurisdiction to try it. Ihave PRASAD. 
examined the statement made by the complainant, Ganesh Prasad, yo J 
when he first made his complaint. There is no doubt that he l 
did charge Magan Lal with offences under sections 409 and 

420 of the Indian Penal Code. Itis alleged that that complaint 

was g false one, IË so, it was a false complaint of these specific 

offences, and was therefore a false complaint falling within the 

second paragraph of section 211 of the Indian Penal Code. Crimi- 

nal proceedings were instituted upona complaint of an offence 
punishable with transportation for life, or imprisonment of either 
description for a term which may extend to 10 years. If the com- 

plaint was a false one, of course it is to be clearly understood that 

I commit myself to no opinion of any kind as to whether the charge 

was true or false, the charge and the criminal proceedings ensuing 

therefrom were of a very serious nature. It is a case which ought 

to be tried either by a Court of Session or atany rate by a Magis- 

trate of considerable experience, and it is not a case of the kind that 

should have been sent for trial to an Honorary Magistrate who does 

not appear to have had much experience in the trial of criminal 

cases, I say this because on looking to the order sheet I find ad- 
journments and cross-examinations allowed which are never intended 

by law and which should never be granted by any Magistrate of 
experience. I find that the complainant was cross-examined on 

four different occasions, and this isa mere sample of the kind of 

procedure which received sanction of the Honorary Magistrate 

The mere fact that the inquiry or so called trial has lasted for 

nearly four months calls for the case being removed from the court 

of the Honorary Magistrate and tried by some one of experience in 

these matters. J understand that all the evidence for the prosecution 

has been trken, and I direct that the case be now committed for trial 

to the Court of Session on the charge of instituting or causing to be 

instituted a false charge of offences under sections 409 and 420 of 

the Indian Penal Codo and therefore falling within the second clause 

of section 211 of the Indian Penal Code, a case which is triable by 

a Court of Session. Let tbe record be returned. 


B. K.M. Record returned. 
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acl | EMPEROR” 
March, 1. 


Criminal Procedure Code (Act F of 1898), section 487— Accused discharged 
by Bagisirate—Disirict Magistrale ordering further inquiry—No notice 
issued—Judreial discretion in such matter. 


Nothivg in section 437 of the Code of Criminal Procedure requires pro- 
vious notice to be given to any accused person who has been discharged 
before further inquiry into his case isordered by a competent authority, 
that is, by the High Court, or the Sessions Judge or the District Magis- 
trate. Nevertheless as n matter of judicial discretion it is advisable that 

_ previous notice should issue when the matter for consideration ia the set-.:, 
ting aside of an order of discharge in favour of the accused person who * 
has been actually before the court to answer the facts alleged against him. 

Crimmat Revision from an order of E. P. Faworrr, ESQ., 

District Magistrate of Etah. 
A. H. C. Hamilton, for the applicant. 
R. Malcomson, (Assistant Government Advocate), for ibe Crown. 


The following judgment was delivered by 


Pracort, J. 


Piggott, d. Picautt, J.—This application in revision arises on the following 
' state of facts :—On the 17th of July lasta woman named Dojia 
was struck by a bullet while she was with her husband in a field 
where he was working. The shot bad been fired by some sportsman 
in the immediate neighbourhood, and it is not suggested that the 
injary to Musammat Dojia was anything but ‘accidental. A num- 
ber of villagers were attracted to the spot and proceeded to arrest 
two Mohammedans, named Abdul Latif Khán and Badal Khan, as 
- being responsible for the injury caused to Musanimat Dojia. 
These two men were taken tothe Kasganj Police Station, some - 
five miles distant, along with the injured woman and her husband 
and at the same time there was produced at the police station a 
double barrelled muzzle loading gun. The two Moliammedans 
arrested on suspicion were admittedly strangers to Musammat 
Dojia and her neighbours. The police eventually sent up one of 
these men, Abdul Latif Khan, for trial in respect of offences tinder 
section 338 of the Indian Penal Code and -section 19 of the Indian 
Arms Act. The Magistrate who took cognizance of the matter 
began by issuing process against the other stranger, Badal Khan ; 
but after taking the evidence discharged both the accused persons. 
The order of discharge is dated September, the 21st, 1917. The 


® Gr. Rev. No. 945 of 1917 
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gun in question, although bearing a serial number and therefore 
having apparently at some time or other been held lawfully under 
a license, could not be traced in the Etah district; and it is admitted 
that Abdul Latif Khan and Badal Khan held no license to possess 


_fire-arms of any description. Representations were made to the 


District Magistrate as to the impropriety of the order of discharge, 
and on the 10th of November, 1917, the District Magistrate, after 
examining the record, passed an elaborate order, reviewing the 
evidence, discussing the comments made on the same by the trying 
Magistrate and finally directing furthér inquiry to be made as 
regards Abdul Latif Khan. This order was of course passed under 
section 437 of the Code of Criminal Procedure. It is quite clear 
that no previous notice had been issued to Abdul Latif Khan to 
show cause why the order of discharge passed in his favour should 
not be set aside. A curious feature of the case is that before that 
order had been set aside at all, that is to say on the 7th of November, 


_ 1917, another first class Magistrate of the Etah district had taken 


cognizance of the offence and had issued process to Abdul Latif 
Khan to appear and answer charges under section 338 of the 
Indian Penal Code and section 19 of the Indian Arms Act. How- 
ever, the question whether Abdal Latif Khan could have been 
retried by another Magistrate without the order of discharge passed 
on the 2ist of September, 1917, being first set aside is not 
now before me and I need not discuss it. The application in re- 
vision which I have to consider is against the District Magistrate’s 
order of November the 10tb, 1917. Now it is beyond question 
that nothing in section 437 of the. Code of Criminal Procedure 
requires previous notice to any accused person who has been dis- 
charged before further inquiry into his case is ordered by a com- 
petent authority, that is to say by the High Court, or the Sessions 
Judge, or the District Magistrate. Nevertheless it has been laid 
down ina number of cases that as a matter of judicial discretion 
it is advisable that previous notice should issue, when the matter 
for consideration is the setting aside of an order of discharge 
passed in favour of an accused person who has actually been 
before a court to answer the facts alleged against him. I am not 
aware that the decision of this Court in Queen-E'mpress v. Ajudhia(1), 
which itself follows certain older decisions, has eyer been disapprov- 
ed of in any subsequent decision of this Court. I am myself of 
opinion that in a matter of this sort it would have been better for 
the District Magistrate to give Abdu] Latif Khan previous notice 


-and an opportunity of arguing the case before him. I am not dis- 


posed, however, to interfere with the order of the court below mere- 
ly on this ground. If the only result of my doing so were to 


compel the District Magistrate to issue notice now to Abdul Latif 


Khan, this might only lead to the passing of another order under 
(1) [1898] I. L. R, 20 All, 339. 
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section 437 of the Code of Criminal Procedure, and the only result 
would have been inconvenience to the courts and undesirable delay 
in the disposal of the matter. If on the other hand I were to take 
it upon myself to direct that no further proceedings be taken, I con- 
ceive that I should be straining the powers of this Courtsand I am 
not satisfied that I should not be prejudicing the interests of justice. 
I have preferred to deal with the matter by asking the learned Ad- 
vocate who represents Abdul Latif Khan to take this opportunity of 
showing cause why further enquiry should not be ordered. In sub- 
stance I have dealt with the matter as if the record had been called 
for directly by this Court with a view to considering the propriety 
of the order of discharge. I do not think it would be advisable for 
me to enter into dotail with regard to the very different opinions 
expressed by the trying Magistrate and by the District Magistrate in 
respect of the value and reliability of the evidence produced at the 
original hearing. I do think, however, that the District Magistrate's 
order shows good and sufficient cause for faither inquiry into this 
matter in the interests of justice. It seems practically beyond 
question thatan offence punishable under the Indian Arms Act, as 


' well as an offence punishable under Indian Penal Code, ware com- 


mitted by some person or other on the occasion in question. I 
agree with the District Magistrate that it is in the interests of jus- 
tice that there be further inquiry into the question whether the com- 
mission of one or both of these offences is or is not brought home to 
the accused Abdul Latif Khan. J think it advisable under the cir- 
cumstances that this inquiry should take place outside the limits of 
the territorial jurisdiction of the District Magistrate of Etah. My 
order, therefore, is that this application for revision do stand dismiss- 
ed, and that the further inquiry against Abdul Latif Khan direct- 
ed by the order of 10th November, 1917, be held in the district of 
Aligarh. I transfer the case in question to the court of the District 
Magistrate of Aligarh, who may either dispose of it himself or trans- 
fer it for disposal to the court of any first class Magistrate Subor- 
dinate to himself. 


With regard to one matter of detail which has been pressed upon 


_ my notice, I may say that I agree with the District Magistrate that 


the proceedings taken against Badal Khan were injudicious, and that 
the fact of his having been in the position of an accused person 
during the inquiry which resulted in the order of discharge should in 
no way be considered to prevent his being summoned as a witness 
in the further inquiry now ordered. 


Further inquiry ordered. 
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Land Acquisition Act (I of 1804), sections 83, 49—~‘' Market value of lang ”— PiaeorrT, J. 


Compensation awarded on the basis of rent income— Compound appurienani 
to house but in cultivatory possession of tenants with rights of occupancy— 
Bode of assessment. 


In a case of compulsory acquisition of land, a plot of Jand appurtenant 
to a house as compound was acquired. The land in gquesticn was let to 
agricultural tenanis who had acquired occupancy rights. The sum 
awarded to the appellant for compensation was calculated at 16 years’ 
purchase on the net rent income of the plot plus a sum of money paid as 
conapensation to the tenants. The owner objected that compensation 
should have been given to him according to the market value of the land 
considered as a building site :—-Hela that the principle adopted for award- 
ing compensation was correct inasmuch ag that the land was not at the 
disposal of the owner for gale as a building site ita value as such being 
diminished by the existence of occupancy rights. 


First APPEAL from a decree of L. JOHNSTON, Esg., District 
Judge of Meerut. 


For the purposes of this report the facts of the case may be 
briefly stated as follows.—The appellant owned a house, and a 
compound gurrounding it, in the city of Meerut. He had let 
portions of the compound to agricultural tenants who had acquired 
occupancy rights therein; Government revenue was assessed on 
such portions. There were houses and other buildings in the 
vicinity of the compound. Under the Land Acquisition Act I of 
1894 the Government acquired for building purposes a plot, 
measuring about 934 bighas, out of the said compound. The sum 
awarded to the appellant for compensation was calculated at 16 
years’ purchase on the net rent income of the plot, and it worked 
out at‘about Rs. 213 a bigha, exclusive of the value of a well and 
of the 15 per cent allowance. A further sum of Rs. 1,022 odd was 
paid as compensation to the occupancy tenants of the plot, and this 
came to about Rs. 108 per bigha. The appellant objected inter 
alia that he ought to have been allowed the full market value of 
the land ‘considered asa building site in that locality, and that 
action should have been taken under either section 49 or section 23 


°F, A. No. 849 of 1915. 


WALSE, J. 


CIVIL 


tit 


1918 


Bme 


ORDE 
t. 


T vr 
YS 
+ 


302. l Bie count [AOL a. Be 


(1) ‘thirdly’ of Act I of 1894, The District Judge, upon a reference, 
came to the finding that the value of land for building sites in that 
locality was at least Rs, 500 per bigha, but as the land in question 
was hampered by the existence of the tenants” occupancy rights 
it had no value other than the value calculated on its r8nt income 


Tue SEORET- to a person who could not extinguish those occupancy rights. The 


ARY OF 
STATE 


Piggott, J. 


District Judge further held that section 49 had no application- 
inasmuch as the compound had not been kept up as such but let 
out to tenants who had been allowed to acquire rights of occupancy. 
Except in a matter of slight detail the District Judge maintained 
the award, The appellant appealed to the High Court. 


Sital Prasad Ghosh, for the appellant, contended that the Dis- 
trict Judge had proceeded on an erroneous principle in ascertaining 
the market value of the land. He relied upon the case of 

Kailas Chandra v. Secretary of State eic, {1910} 181. C., 638; 8. C., 
17 C. L. J., 34, 
and upon the observations of BATOHELOR, J., in the case of 
“Trustees for the Improvement etc. v. Jalbhoy A1deshir, [1909] ILL. RB, 
83 Bom., 483, at p. 496, 


as to the true meaning of ‘‘ the market value of the land” in sec- 
tion 23 of the Land Acquisition Act. 


As to the proper method of ascertaining the market value of 
agricultural lands, situated within a municipal area, which were in 
the possession of occupancy tenants, he relied on the ruling į in 


The Collector of Dacca v. Hari Das Bysak, [1912] 14 I. C., 163. (Cal.), 


and contended that the appellant landlord was entitled to the 
difference between the value of the land which might be paid by a 
willing purchaser if it were not in the possession of occupancy 
tenants and the amount actually awarded to the latter by the Col- 
lector. On the Judge’s own findings the appellant was entitled to 
the difference between Rs. 500 and Rs 108 per bigha. 


He relied further on the case of 


Dhani v. The Superintendent of Dehra Dun, [1890] A. W. N., 129, 
as to the value of the land in question as a building site as disclosed 
by the evidence on the record. He also submitted that enhanced 
compensation on the ground of damage from severance of the land 
in question from the rest of the compound should have been 
allowed. 


A. E. Ryves, (Government Advocate), for the respondent, was 
not called upon. 


The judgment of the Court was delivered by 


Piacort, J.—This is an appeal in a land-acquisition case. The 
plot of land in question is situated at Meerut and is required by 
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Government for the purpose of a boarding-house in connection with ` Civ 

an important school. The owner objected to the District Judge 

against the sum awarded by the Collector, but his objections failed Kas 

and he has sppealdéd to this Court against the order of the District Ornpe 

Judge. The memorandum of appeal before us raises three points: v. 

two of which may be briefly disposed of. The plot of land in suit TEE Secret- 
-forms part of a compound appurtenant toa house owned by tho “3% o 

appellant, and the point as taken in the memorandum of appeal = 
~ before us is that the District Judge has erred in refusing to enforce Piggott, J. 

in favour of the appellant the provisions of section 49 of the Land 
. Acquisition Act (No. I of 1894), according to which the appellant 
- was entitled to claim that the entire compound should be acquired. 

As a matter of fact the point has not been argued before us precisely 

in this form It has rather been contended that the provisions of 

section 23, clause (1) (thirdly) have been overlooked by the court 

below; and that the compensition awarded should have been 

increased upon an estimate of the damage presumably sustained by 

the appellant in consequence_of the severance of this parcel-of land 

from the rest of the compound. If we thought that injustice had 

been ddhe to the appellant in the court below, merely because he 

had failed to make it sufficiently clear by his pleadings whether he 

was desiring to claim his remedy under section 49 or under section 

23 aforesaid, we should not have felt that there was any technical 

objection in the way of our doing substantial justice. We find that 

this point has been considered in all its bearings and has been dis- 

posed of by the learned District Jadge. The fact is that, although 

the land in suit may be spoken of in a sense as forming part of the 

compound of a house, the area in question has not been kept up as 

a compound. Both the plot of land in snit and the adjoining area 

have been brought under cultivation and occupancy tenants are in 

cultivating possession of the same. Under these circumstances it 

does not appear that any case is made out for a claim for enhanced 

compensation on the ground of damage from severance. The third 

plea in appeal is as to the alleged under-valuation of the well 

situated on the plot of land in suit. Itis sufficient to say about 

this that the learned District Judge was right in remarking that, 

on the materials available on this record, there was no case made 

out for increasing the sum awarded by the Collector under this 

head. There remains the more substantial plea taken in the second 

paragraph of the memorandum of appeal. It is contended that 

the land in question, although at present under cultivation and 

held by occupancy tenants, has a value as a building site which has 

been entirely disregarded by the court below. We have been refer- 

red to the case of Bombay Improvement Trust v. Jalbhoy Ardeshir(1), 

where the principlés applicable to the acquisition of land in respect 

of which there exists more than one interest have been discussed — 

and laid down. Wedo not see that these principles have been 

(1) [1909] I. L. R., 83 Bom., 483. P 
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overlooked by the court below. The learned District Judge has taken 
into consideration what the market value of this land might be, if 
it were vacant and available for building purposes. He has estimat- 
edits value from this point of view at Rs. 500, a bigha. The 
memorandum of appeal before us seems to accept this valuation as 
more or less adequate from the point of view on which it proceeds. 
In argument our attention has been drawn to portions of the evidence 
from which it might be inferred that even this sum of Rs. 500 a 
bigha was an under-valuation, but on the evidence as a whole there 
seems no reason why it should not be accepted as far as it goes.: 
As the learned District Judge however points out, the difficulty of 
this case lies in the fact that the land in suit was not at the disposal 
of the appellant for sale as a building site. Any one desiring to 
acquire it for that purpose would have to deal, not merely with the 
appellant, but with the occupancy tenants, who have vested rights — 
not transferable except under stringent limitations as laid down in 
the Tenancy Act. Taking this matter into consideration, the 
learned District Judge has come to the conclusion that the value of 
this land to the appellant himself does not exceed the sum which 
has been allowed by the Collector, calculated on the baSis of so 
many years purchase of the annual profits actually derived by him 
from it at the present time. We have been asked to consider what 
has been actually paid by Government under the orders of the 
Collector to the occupancy tenants for the purchase of their rights ; 
but the occupancy tenants accepted the Collector’s valuation and 
their case was not before the court below. Had the occupancy 
tenants given evidence in the present case, and established the fact 
that they would have been prepared at any time to surrender their 
rights to their proprietor for the time being, in return for the sum 
which was awarded to them as compensation by the Collector, 
there might have been some basis for the contention that the award 
in favour of the present appellant should be increased by the 
difference between the market value of the land as a building site, 
calculated at the presumed rate of Rs. 500 bigha, and the sum 
total of the compensation awarded by the Collector to the appellant 
and to the occupancy tenants. There is however no such evidence 
on the record and the mere acquiescence by the occupancy tenants 
in the Collector’s award by no means suggests, as a necessary in- 
ference, the fact that they would not have stood out for a higher 
price if they had found themselves bargaining with a proposed 
purchaser of the proprietary rights It seems therefore that no 
cause has been shown for interference with the order of the court 
below. We dismiss the appeal with costs 


BEM . Appeal dismissed, 
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g P t, ‘ 
SHANKAR LAL (Plaintif) Oivi 
VEMEUES 1918 
- RAM BABU (Defendant) " 
( J i ) March, ?. 
Accounts, suit for rendition of—Parinership— Death of one partner—Suit —- 
against his minor legal representative— Whether suit maintainable. saris 


Held that a suit for rendition of accounts of a partnership business is BANERIJI, 5: 
‘maiutainable by the surviving partner against the minor son of a deceased 
partner who in his life-time was manager and had the account books in 
his keeping. 


SECOND Appear from a decree of, D. R. Lyre Esq., District 
Judge of Agra, confirming a deoree of P. K. Ray Esq., Munsif. 


Suit for rendition of accounts. 


The facts shortly stated were as follows:—Puran Chand defen- 
dant’s father, took a contract of the grass farm for one season 
from the Cantonment Magistrate at Agra in July, 1912, and made 
the plaintiff his sub-partner. Plaintiff’s case was that he deposited 
with Puran Chand his share of the capital, that most of the sums 
realized remained with Puran Chand who used to keep the accounts. 
Puran Chand having died, plaintiff instituted the present suit 
against the defendant, Puran Chand’s minor son, for settlement 
and rendition of accounts. In reply the defendant urged that he 
-gonld not be called upon to render accounts and that asa matter 
of fact the plaintiff himself had realized a much larger sum than 
was due to him. The courts below dismissed the suit holding that 
the defendant, being merely the personal representative of a deceased 
partner, was not the accounting party. The plaintiff appealed. 


Kailas Nath Katju, (with him Shiam Krishna Dar), for the ap- 
pellant, submitted that the suit, as brought, was maintainable. 
There was nothing in law to prevent a surviving partner from suing 
the personal representatives of a deceased partner who might have 
been in this case the managing partner, for settlement of account. If 
that were not so, great injustice would result, and the plaintiff, not 
having the accounts in his own possession, and not knowing whe- 
ther anything was really due to him, would be without any remedy. 
He referred to 

Haji Muhammad Akbar v. Dwarka Nath Sircar, [1910] 11 Cal Ln Ja, 
558; 
l Zohra Bibi v. Zobeda Khaton, [1910] 12 Cal. L. J., 368. 
o8, A. No. 770 of 1916. 
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LINDLEY on Partnership, 8th ed., pp. 569, 693. 
He distinguished 
Pritam Singh v. Mubarik Singh, [1911] 9 I. C., 681; 


‘Manmothonath Boss Mullick v. Basanto Kumar Boss Mullick, [1900] 
ILL. R, 22 All, 332 ; 


Kumeda Charan Bala v. Asutosh Chaitopadhya, [1912] 16 I. O., 742 
Mangal Prasad Bhargava, for the respondent, replied. 
‘ The judgment of the Court was delivered by 


Riowarps, C. J—We think that both the courts below have 
taken an extremely narrow and technical view of this case. It 
appears that one Puran Chand had a lease of the grass farm at Agra. 
He took into partnership the plaintiff. They were to provide the 
capital between them and to share in the profits. Puran Chand 
died. The plaintiff then instituted the present suit alleging that he 
had received certain monies and that Puran Chand and after his 
death his minor son received further money in connection with the 
joint enterprise. He alleged that there was a much Jasger sum 
received by Puran Chand’s estate than he had received and that 
there would be a balance payable to him upon taking accounts. He 
accordingly asked that the accounts should be taken. The courts 
below have dismissed the suit holding that it was not maintainable 
and that the minor could not‘be liable to render accounts. It seems 
to us (assuming the plaintifs allegation to be true), that it would 
have been a very right and proper thing that the minor should 
have been ordered to render an account of the monies received by 
Puran Chand or after his death by his estate in respect of the enter- 
prise. It is eaid that he (the plaintiff) ought to have claimed a defi- 
nite sum. It is only after he knew what had been received by the 
other side and what expenses had been incurred that he would be in 
a position to name the eum that ought to be paid to him. The learred 
District Judge says that it will be most unfair that the plaintiff should 
escape rendering an account whilst the other side was ordered to 
render accounts. We cannot understand what there was to prevent 
the courts below if it was objected on behalf of the minor defendant 
that it was not admitted that the plaintiff had only received the 
sum he alleged, to have directed that he also should furnish an 
account of what he had received and what he had expended. We 
think that the personal representative of a deceased partner is 
bound to give an account of what has been received on behalf of 
the partnership. Of course the personal representative will only 
be liable for the person he represents, to the extent of the assets he 
receives. What we think the court below ought to have done was 
to have passed the preliminary decree directing that each party 
should furnish an account of what bas been received and what has 
been spent. These accounts after they have been filed can be 
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accepted or objected to in the ordinary way and dealt with by the 
court. It may be objected that the minor is unable to give the 
accounts. The mefe fact that he is personally unable to give the 
accounts will not absolve him from the obligation of getting the 
accounts prepared by the persons who were conversant with what 
took place and what money was received and spent and who were 
acting either for Puran Chand during his life or for the minor and 
the estate of Paran Chand after his death. We allow the appeal, 
set aside the decrees of both the courts below and remand the case 
to the court of first instance, through the lower appellate court, 
with directions to re-admit the suit in its original number and to 
proceed to deal with the same having regard to what we have said 
above. The court can deal with the case as near as possible on the 
‘lines of the provisions of Order 20, rule 15 of the Code of Civil 
Procedure making‘a preliminary decree for an account Costs here 
and heretofore will be costs in the cause. 


K. N. K. . Appeal allowed. Cause remanded. 


KALI CHARAN PANDE anv oruoses (Platnitf's) 


VETEUS 
GUPT NATH MISRA anp ormers (Defendants)* 


Civil Procedure Code (Act V of 1908), schedule IT, para 14 (c)— Reference to 
arbitration without intervention of court—Sin „arbitrators appointed—All 
the arbitrators not taking part in the proceedinga—- Award invalid. 


Disputes between the plaintiffs and defendants were referred to the arbi- 
tration of six arbitrators, the decision in the case to be according to the 
verdict.of the majority The arbitrators met ontwo different dates, but 
on neither of those dates was any award drawn up. The arbitrators of 
the defendants did not agree with those for the plaintiffs and they with- 
drew from the arbitration. They took away the records of the deposi- 
tions of witnesses. Thereupon ou a third dato the arbitrators for the 
plaintiffs recorded the-evidence afresh, aud took fresh proceedings in the 
absence of the defendants and their arbitrators and gave au award:— 
Heid that all the arbitrators not having taken part in the fresh proceed- 
ings on the third date, the award so passed by the arbilrators was invalid 
on the face of it under paragraph 14 (c), schedule II to the Civil Proce- 
dure Code. 


Orvin Revision, from an order of F. D. SIMPSON, Esq,, Dis- 
trict Judge of Allahabad. 
Uma Shankar Bajpai, for the applicants. 
Kailas Nath Katju, for the opposite party. 
9 Civ. Rev. No. 183 of 1917. 
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The judgment of the ‘Court was delivered by ` 


TuDBALL, J.—This is an application in revigion arising out of 
arbitration proceedings. The facts briefly are as follpws :—-The 
parties to the dispute agreed to settle it by arbitration (out of 
court). There was no suit pending. They referred their dis- 
pute to six arbitrators agreeing that the verdict should be, if 
necessary, the verdict of the majority. The arbitrators-met on the 
10th of February, 1915. The parties produced evidence which 
was recorded. The arbitrators again met on the 19th or 20th of 
February. They discussed the matter and apparently were soon 
divided into two groups in the opinions they expressed. No deci- 
sion was arrived at, no award was drawn up. Two of the arbitra- 
tors withdrew from the arbitration and sent in notice to that effect. 
Thereupon the remaining four arbitrators again met on the 21st 
of March. Prior to that date notice was issued’ to the parties for 
that date and was also sent to the defendants and their arbitrators. 
On that date the four arbitrators proceeded to take all the evi- 
dence afresh, that the plaintiffs offered. The, defendants were not 
present nor were their witnesses. One fact has to be noted and 
that is that after the meeting of the 19th or 20th of February, one 
of the two arbitrators who withdrew, took away with him the 
record of the evidence which had been taken on the 10th of Feb- 
ruary. On the 21st of March, the four arbitrators after recording 
the evidence of the plaintiffs’ witnesses, on that date drew up an 
award and signed it. It was this award which the plaintiffs put 
forward in Oourt that it should be filed and a decree passed upon 
it. The court of first instance granted the application. The 
lower appellate court held that this award on the face of it and 
upon the facts stated, was an illegal award and set aside the order 
of the first court. It seems to usin the first place that the order 
of the court below was correct. The award of the 21st of March 
was not an award within the intention of the parties. It was based 
upon fresh proceedings and fresh evidence taken by four out of 
six arbitrators and it was not an award based upon the proceedings 
of the 10th of February and 19th or 20th of February. We can 
find no grouod whatsoever for revision. The court below was 
entitled to go into the matter and to see whether any of the grounds 
mentioned in paragraphs 14 and 15 of the second schedule of the 
Civil Procedure Code were proved. It went into the facts and 
held, as we have mentioned above, that the award was invalid and 
set aside the order of the first court. We cannot find that the 
court below acted illegally or with material irregularity in-the 
circumstances of this case. There is therefore no force in the 
application. It ig dismissed with costs. 


: Application dismissed. 
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MUHAMMAD FARZAND ALI (Plaintif) Cn. 
E 1918 


RAHAT ALI Anp orsers (Defendants) * n 


Feb. 5. 
Code of Civil Procedure (Act V of 1908), Order 44, rule 1, section IIõ— ` ° 
Application for leare to appeal iu forma pauperis—Application rejected— TUDBALL J. 
Appellant praying permussion to pay court-fee on memorandum of appeal— PAFI, J. 





Court refusing permission—Jailure to exercise jurisdiction. 


An application was preseuted with a memorandum of appeal for 
permission to appeal as a pauper. The appellate court rejected the 
application. The appellant theo prayed permission to put in the necessary 
court-fee on his memorandum of appeal. This petition was rejected on 
the ground that the petitiover’s appeal bad been rejected :—-Held that the 
court had rejected the application for leave to appeal in forma pauperis 
and not an appeal and it had failed to exercise jurisdiction in refosing 
to allow the petitioner to pay in the court-fee for his memorandum of 


appeal. 


Orviz Revision from an order of L. Jusnsion Esq, District 
Judge of Meerut. 


A suit was instituted in forma pauperis, and a decree was passed 
therein. The plaintiff applied under Order 44, rule 1, Civil Pro- 
cedure Code to be allowed to appeal as a pauper; the application 
was accompanied by a memorandum of appeal ag directed by the 

-rule. Tho appellate court directed further inquiry to be made by 
the court of first instance in respect of the applicant’s paupertsm, 
and that court reported that the applicant was a pauper. The 
appellate court then ‘took action under the Proviso to rule 1 of 
Order 44 and rejected the application. - On receiving intimation of 
the rejection theapplicant filed a petition praying for permission to 
pay the requisite court-fee on his memorandum of appeal. But the 
court rejected his petition on the ground that his appeal had already 
been dismissed. Against this order he applied in revision to the 


High Court. 


Iqbal Ahmad, for the applicant.—What had been rejected was 
the application for leave to appeal asa pauper. The memorandum 
of appeal itself had never been dealt with or rejected. The wording 
of Order 44, rule 1 clearly shows that the memorandum of appeal is 
not a part of the application for leave to appeal asa pauper, but 
that the two things are quite distinct and separate. In-rejecting 
the one the Judge thought that he bad rejected the other as well. 

o Civ. Rev. No. 129 of 1917. ” 


: 
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Civi; Under this misapprehension he thought he had no jurisdiction to 
TR entertain the petition for permission to pay the court-fee on the 

eds memorandum of appeal. The court undoubtedly had jurisdiction to 

Munaumap Allow the applicant to pay the court-fee, although the mémorandum 

Farzanp Att of appeal was filed without any stamp. The words, “ the whole or 

any part,” in section 149 of the present Code have made this clear. 


Uma Shankar Bajpai, (for S. M. Sulaiman), for the opposite 

party, relied on the cases of 
Bishnath Prasad v. Jagarnath Prasad, [1891] I. Le R., 18 All, 305 ; 
M. Œ. Wa Tha v. Abdul Gani, 18 I. ©., 518 (L. B.) 


He submitted that even if the court-fee were allowed to: be 
paid the appeal would be barred by limitation. 


oS. 
RAHAT Att. 


[TuUDBALL, J.—That point does not call for a decision at this 
stage. | 

It was further submitted that the granting or rejection of an 
application to pay in court-fees was a matter within the discretion 
of the lower court, and even an incorrect exercise of that discretion 
did not furnish a ground for revision. 


Iqbal Ahmad, was not heard in reply. 
The judgment of the Court was delivered by 


Tudball, J. ToppaiL, J.—The present applicant brought a snuitin forma 
| pauperis for possession of certain property which had been mort- 
gaged. He sought to recover possession without payment of any 
sum of money. On the 15th of July, 1916, the court gave a decree 
for redemption of the mortgage on payment of Rs. 4,301-3-2. On 
the 19th of August, he filed an application under Order 44, rule 1 
together with a memorandum of appeal as directed’ therein asking- 
for permission to be allowed to appeal in forma pauperis. The ap- 
pellate court directed further enquiry by the court of first instance 
into the alleged pauperism and on the 15th of February, that court 
` reported that the applicant was a pauper. On the 17th of February, 
1917, the court then took action under the proviso to rule 1 of 
Order 44. It examined the Judgment and the decree and rejected 
the application under that proviso Informaticn of this was sent to 
the applicant by post and he received it on the 17th of March, 1917. 
On the 20th of March, 1917, the applicant filed a petition stating 
that he had received a post card from the court intimating that his 
application for permission had been rejected. He therefore prayed 
that he might be permitted to pay the court-fce on his memorandum 
of appeal. On this the lower court passed the following ‘order:— 
“Yesterday the applicant filed a petition requesting to be allowed 
to deposit fees and to prosecute his appeal. His appeal was dismiss- 
ed on the 17th of February last. I reject his petition.” The 
e court therefore refused to exercise its jurisdiction in allowing the 
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court-fees to be paid under the impression that the appeal had been 
dismissed on the 17th of February. This is clearly wrong. The 
appeal had never,been dismissed. The memorandum of appeal is 
still beforg the court. On the 17th of February, what was rejected 
was the application for permission to appeal in forma pauperis. We 
think that in the circumstances the appellant should have been allow- 
ed to pay the court-fees if he so wished, and we allow this applica- 
tion and direct the lower court to allow this tobe done. Any ques- 
tion of limitation that may arise will be decided by the court in the 

usual way according to law. The court below will fixa time within 
which the applicant will pay the court-fees. In regard to the costs 
of this application, they will be costs in the cause and will abide the 
result. . 


B. K. M. Applicaiton allowed. 
a 
EMPEROR 
versus 
BHAGWANI * 


Procedure——Two persons convicted by Magistrate of offence of kidnapping— 
Appeal by ons to Sessions Judge—Seseions Judge alters charge—Magisirate 
directed to commit accused to Court of Sesstons—Reference of the case of non- 
appealing aceused in High Court—Mapgisiraie committing both accused 
while the other's case pinding in High Court—Jurisdiction—High Courts 

o° powers in revision, 


Two persons were tried for the offence of kidnapping under section 363 
of the Penal Code and convicted. One of them appealed to the Sessions 
Judge against the conviction the other did not. The Sessions Judge acting 
under section 428 of the Criminal Prosedure Code set aside the conviction 
and sentence and ordered the accused to be committed for trial for an 
offence under section 366 of the Penal Code. As regards the other accused 
he referred the case to the High Court. While the latter’s case was pending 
in the High Court the Magistrate committed both the acoused to the Court 
of Sessions for trial for an offence under section 366 of the Penal Code ;— 

Held that so long as the conviotion and sentence against the non- 
appealing accused on the trial under section 363 of the Penal Code stood, 
the Magistrate had no jurisdiction to commit that person to the Court of 
Session, and the High Court set aside that order in revision, 
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Crmunat Revision from an order of W. R. G. Morr Esq. 1) SOS- 
sions Judge of Gorakhpur. 


The parties were not represented. 
The following judgment was delivered by 


Piaaotr, J.—The learned Sessions Judge has been quite right 
to refer this case. The proceedings in the Magistrate’s court have 
been distinctly irregular. Two persons were sent up for trial, 
Achuta and Musammat Bhagwani, in connection with an alleged 
offence of kidnapping under section 363 of the Indian Penal Code. 
The Magistrate framed the charge under that section, convicted 
both accused and sentenced them to rigorous imprisonment for 
eighteen months. Achuta appealed against his conviction, but Mu- 
sammat Bhagwani didnot. The learned Sessions Judge had juris- 
diction to deal with the case of Achuta under section 423 of the 
Code of Criminal Procedure and he accordingly set aside the convic- 
tion and sentence and ordered Achuta to be committed for trial on 
a properly framed charge under section 366 of the Indian Penal 
Code, he being of opinion that the offence disclosed by the ‘evidence, 
if committed, fell under that section and was exclusively triable by 
the Court of Sessions. The case of Musammat Bhagwani, who had 
not appealed, could only be referred to this Court for the exercise 
of its revisiona] jurisdiction, In the meantime, while the reference 
of the learned Sessions Judge was pending before this Court, the 
Magistrate has proceeded to pass an order of commitment against 
both Achuta and Musammat Bhagwani which he had not jurisdiction 
to do while the conviction and sentence ayainst that accused person 
on her trial under section 363 of the Indian Penal Code remained 
standing. ‘Taking up the matter now in revision I set aside the 
conviction and sentence against Musammat Bhagwani under section 
363 of the Indian Penal Code ; I also set aside as irregular the com- 
mitment order which has been passed against this accused but I 
direct that, she be committed to the Sessions Court for trial so that 
she may be tried along with the other accused Achuta on a properly 
framed charge under section 366 or 366/109 of the Indian Penal 
Code. 


Commitment ordered. 
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THE COLLECTOR OF MORADABAD ( Plaintif ) 
versus 


MAQBUL-UL-RAHMAN anD orumrs (Defendants) * 


“Registration Act (XVI of 1908), sections 82, 88, 71, 78, 75—Mortgage-bond 
—-Registration—-Presentation by person under a duly authenticated power- 
of-attorney on behalf of morigagee—-Failure to appear on the part of 


mortgagor—Refusal to register—Death of mortgagee—Application by his. 


representative— Registrar's certificate ordering same to be registered—Pre- 
sentation on behalf of Collector as Manager of Court of Wards ‘for the 
morigagae's representatives by a messenger along with a letter from Collecter 
accompanied by Registrar's certificate—Validity of such presentaticn. 


Certain persons executed a mortgage-deed in favour of P on November 
20, 1911. Before the deed could be registered P fel] ill, and on February 
8, 1912, a special] power-of-attorney as required by section 33 of the 
Registration Act’ was executed in favour of N authorising him to present 
the document for registration on behalf of P. On February 5, 1912, X 
acting, under this power of-attorney presented it for registration before 
the Sab- Registrar. On February 8, 1912, P died. The mortgagor having 
failed to appear to admit execution, the Sub-Registrar refused to regis- 

ter the document. Thereupon the widow of P acting as the natural 
guardian of P’s sons who were minors applied to the Registrar to have 
the document registered, and on June 28, 1912, a certificate was granted 
by the Registrar ordering the same to be registered. On July 28, 1912, 
(within thirty days of the certificate) the Collector as Manager of the 
Court of Wards (which in the meantime assumed the superintendence of 
the estate of the minors) sent the document by a messenger with a cover 
ing letter accompanied by the Registrar's certificate to the Sub-Negistra1 
for registration and it was duly registered. Ona sait being brought on 
the document, it was objected, inter alia, that the document had not been 
validly registered :—Held, that under section 76 (2) of the Act the docu- 
ment had been duly presented when on the 28rd of July, 1512, the Regis- 
tering Officer received it under cover of an official letter from the Collector 
of Moradabad, no matter who the messenger might have been wio carried 
the document in question ; Aeld algo that when the Sub-Registrar endorsed 
due authentication on the power-of-attorney on the 8rd February, 1912, 
and the mortgage deed was presented fur registiation on the 5th February 
by the person holding such power-of-attorney, there was no defect in tho 


presentation. 
oF. A. No. 188 of 1916. ~ 


JVI 40 R 


Crvin 


S 


1918 





March, 7. 





Priaaorr, J. 
Wasa, J. 


COLLECTOR 
OF 
MORADABAD 
v. 
MAQBUL-UL- 
RAHMAN. 


Piggoit, J. 


e 
314 HIGH COURT ¿[A L. J. R 


In the provision about presentation in section 76 there is an absence of 
imperative language and that distinguishes cases under that section from 
cases under sections 82 33, and 34 of the Act. 


Per Wash, J.—-Part VI and Part XII (of the Registwation Aot) deal 
with totally different circumstances and contemplates a totally different 
situation. Part VI is a collection of sections dealing solely with “ of 
presenting documents for registration.” Part XII is also self-contained 
and deals with a situation created by what is called “of refusal to regis- 
ter,” and a case of refusal to register and of another kind of presentation 
in consequence thereof has to be dealt with. Consequently, it would be 
to attribute totally superfluous particularily to the Jegislatme if one were 
to hold that the provisions in section 75 superimpose upon the solemn 
proceeding and final decision, a duty upon the person who desires merely 
to carry out the order of the Registrar, of performing the strict formalities 
which are necessary before the registration by the Registrar has taken 
place. What takes place after the Regiatrar’s order as provided by section 
75 is pure machinery. Any form of presentaticn, if it is supported by an 
application, which takes place on the part of the presenter “ind is noted 
on the order in his favour, is sufficient If some other form of presenta- 
tion is intended the mistake is merely a defect in procedure which is 
covered by section 87, 


First APPEAL from a decree of Basu Ram Caanpar SAKSENA 
Additional Subordinate Judge of Moradabad. 


A. E. Ryves, for the appellant. 


S. M. Sulaiman, Surendra Nath Sen and Gulzari Lal, for the 
respondents. 


The following judgments were delivered 


Piaeort, J.—This was a suit on a mortgage dated the 20th of 
November, 1911. The persons impleaded are the mortgagor and 
certain subsequent tranferees. The morfgage was in favour of one 
Sahu Parshadi Lal. The evidence shows that before registration 
of the document had been effected the mortgagee fell ill. Itseems 
a fair matter of inference that the mortgagor endeavoured to take 
advaniage of this fact to defeat the registration of the document. 
On the 3rd of February, 1912, a special power-of-attorney of the 
kind spoken of in Section 33 of the Registration Act (No XVI of 
1908), was registered-at the office of the Sub- Registrar of Morada- 
bad, whereby the mortgagee, Sahu Parshadi Lal, purported to 
authorise a pleader named Pandit Nanak Chand to present the 
mortgage of November the 20th, 1911, for registration on his be- 
half. Accordingly, on the 5th of February, 1912, within the 
period prescribed by law, the mortgage-deed in suit was presented 
for registration by the said Pandit Nanak Chand, purporting-to act 
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under the authority of the special power-of-attorney of the 3rd of 
February, 1912. A question has been raised as to the validity of 
this presentation, and it is just as well to dispose of it at once. 
The learned, Subordinate Judge who tried this suit seems to have 
thought that, whatever the facts may have been, the plaintiff had 
been remiss in the matter of producing satisfactory evidence and 
that the Court had before it no evidence from which it was entitled 
to infer that Pandit Nanak Chand did hold a valid power-of-attorney 
under the provisions of section 33 aforesaid, authorising him to 
present this document for registration. I think the decision of 
the court below on this point is clearly wrong. The document in 

suit was presented for registration at the office of the Sub-Registrar 

of Moradabad, the very same office in which the special power-of- 
attorney had been registered two days previously. In his en- 
dorsement on the deed in suit the Sub-Registrar certifies its pre- 

sentation by Pandit Nanak Chand under a special power-of-attor- 
ney duly authenticated in his office. That certificate is evidence 
under the Registration Act of the truth of the facts therein stated. 

There is no reason whatever for presuming that it is in any way 

an incorrect statement of the facts. What has been contended 

before us is that the special power-of-attorney referred to in sec- 

tion 33 of the Registration Act requires, not merely to be authen- 
ticated by the Sub-Registrar, but to be executed before him. The 
argument is that the certificate above referred to does not specify 
that the document in question had been executed before the Sub- 
Registrar. Moreover it is suggested that, on the evidence as to the 
illness of Sahu Parshadi Lal, it is fairly certain that he did not 
appear personally before ihe Sub-Registrar on the 3rd of February, 
1912. Had he been able to appear in person at the Sub-Registrar’s 
office on that date he would presumably have presented the mort- 
gage of the 20th of November, 1911 himself. This argument, 
however, overlooks the proviso to section 33 of Act XVI of 1908. 
We may take it from the evidence that Sahu Parshadi Lal was 
suffering from bodily infirmity ai the time. Indeed the argument 
addressed to us on behalf of tha respondents on this point assumes 
that Sabu Parshadi Lal was in fact unable by reason of bedily infirm- 
ity to attend in person at the Sub-Registrar’s office. It was there- 
fore open to the Sub-Registrar to attest the special power-of-attorney 
without requiring the personal attendance of the executant at hig 
office, provided only that he satisfied himself that it had been 
voluntarily executed by the person purporting to be the principal. 
We have it from his certificate that the special power-of-aitorney 
was not merely registered in his office but was duly authenticated 
by him. In this state of the evidence we are entitled to assume 
that the Sub-Registrar acted in the proper and Jawful exercise of 
his powers under the proviso to section 33 aforesaid. I think 
therefore there can be no “doubt that the original presentation of 
the document in suit for registration on the 5th of February, 1912, 
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was a proper and valid presentation under section 32 of Act XVI _ 


of 1908. The mortgagee Saha Parshadi Lal died on the 8th of 
February 1912, a few days after the presentation of the document 
before the Sub-Registrar. The mortgagor, the executgnt:of the 


said document, failed to appear before the Sub-Registrar to admit- ` 


execution of the same. As I have already suggested, I see no 
reason to doubt that he was purposely keeping out of the way. 
The Sub-Registrar had no option but to treat the non-appearance of 
the executant as a denial of execution and to refuse registration on 
that ground. We know that he didso This refusal gave rise to a 
right on the part of any person claiming under such document, or the 
representative of any such person, to apply to the Registrar to estab- 
lish his right to have the document registered. We know that such 
an application was in fact made to the Registrar of Moradabad. It 
has been made a grievance on the part of the respondents in this 
Court that the evidence on the record does not show with certainty 
by whom this application was made.: We have been informed that 
the application was made on behalf of the mother of the two minor 
sons of Sahu Parshadi Lal, acting as their natural guardian., It does 
not seem however in any way incumbent upon us to call for specific 
evidence on this point. We know that the Registrar had before 
him an application on which he proceeded to take action under the 
appropriate section of the Registration Act. He was satisfied that 
he had before him a valid application by, or on behalf of, a person 
entitled to make the same. I do not see that we are called upon to 


enquire into the precise nature of that application, especially in the » 


absence of any specific plea that it was made by the particular per- 
son not authorised to make it. The proceedings before-the Regis- 


trar resulted in an order by him, under the first clause of section 75 


of Act XVI of 1908, whereby he ordered the docuuent to be 
registered. In the meantime the estate of the minor sons of Sahu 
Parshadi Lal had been taken under the management of the Court of 
Wards, and the Collector of Moradabad, in his official capacity as 
Manager of the Court of Wards, became charged with looking after 
the interests of the minors in thig matter. The Registrar’s order 


for the registration of the document was dated June, the 28th, 1912. > 
. Within the prescribed period of 30 days, that is to say, on the 23rd 


of July, 1912, the Collector sent the document in suit to the Sub- 
Registrar with an official letter, enclosing also a certified copy of 
the order of the District Registrar. The Sub-Registrar on receipt of 


this communication took cognisance of the same as a presentation ` 
of the document, within the meaning of section 75, clause (2) of the 


Registration Act, and proceeded to register the document accord- 
ingly. The present suit was instituted on the 23rd of November, 
1914, the plaintiff being the Collector of Moradabad as Manager of 
the Court of Wards in charge of the estate of the two minor sons of 
Sahu Parshadi Lal. The defendants were the original mortgagor, 


~~) 


. Who did not contest the suit, and a number of subsequent transferées. `. ` 
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In the written statements filed by some -of these men the ples was 
taken that the document sued upon had not been duly presented for 
registration within the requirements of the law, that its registration 
was consequently invalid and that it could not affect the property 
hypothecated. The court below fixed a number of issues, but as 
between the plaintiff and the subsequent transferees it has tried oft 
only the one issue as to the validity of the registration. Having 
come to a finding that the registration was invalid the learned Sub- 
ordinate Judge has dismissed the plaintifl’s claim altogether holding 
that, as a claim for a simple money debt against the original mort- 
gagor, the suit would be barred by limitation. 


The appeal before us raises simply the question of the validity 
of the registration. In the earlier portion of this order I have taken 
occasion to dispose of two points which were incidentally argued. 
There remains the main substantial point in the appeal, namely 
whether the Sub-Registrar of Moradabad was right in treating this 
document as having been duly presented to him on the 23rd of July, 
1912, when he received it under cover of an official letter from the 
Collectdér of Moradabad In dealing with this point I do not propose 
to refer to the numerous authorities which have been cited before 
us. The present case is clearly distinguishable on the facts from 
any of those authorities, in that it turns upon section 75, and not 
exclusively upon section 32 of the Registration Act. This was not 
a case in which the registration officers had never been lawfully 
seised of the document at all There had been, as I have held, a 
valid presentation of the document in the first instance on the 5th 
of February. 1912. Moreover, there was in existence a positive 
order by the District Registrar that the document be registered. 
The only question, therefore, is whether the procedure adopted in 
carrying out that order was such as wholly to invalidate the regis- 
tration which followed, or was at most an irregularity of procedure 
on the part of the Sub-Registrar of Moradabad covered by section 
87 of the Registration Act. The provisions of section 75, clause (2) 
of the Act are’ somewhat curiously worded. There is no such 
categorical imperative as is to be found in section 32, where it is 
laid down that, subject to certain exceptions, every document to be 
registered shall be presented by one or other of the persons describ- 
ed in the categories which follow. All that section 75 clause (2) 
does is to empower the registering officer to register the document, 
without such complete compliance as would otherwise be required 
with the provisions of sections 58, 59 and 60 of the Act, provided 
only it be duly presented to him within 30 days of the making of 
the Registrar’s order. The controversy before us has turned on the 
expression ‘‘duly presented.” The Sub-Rogistrar’s duty when he 
received this document on the 23rd of July, 1912, was no doubt to 
satisfy himself that it was being presented to him by a person claim- 
ing’ under the document. If the Collector of Moradabad had pre- 
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Oivin sented himself in person at the office, the Sub-Registrar would 
ae presumably have taken the Collector’s word for it that the estate of 
the minor sons of the deceased mortgagee was now in his charge as 
Cortzoror Manager of the Court of Wards and that he was entitled {io prefer 


- OF a olaim under the document on behalf of the said minors, or he 
MORADABAD might have satisfied himself on this point by a reference to the 
Maono uz- DOtification in the official Gazette, What he had before him was 

Rayyan 90 Official letter on the authority of the Collector of Moradabad, 

— claiming to be in charge of the estate of the minors and to be en- 


Piggott, J. titled to present the document for registration. The argument that 
the Collectors failure to present this application in person is a fatal 
defeot in the registration of the document seems to me open toa 
reductio ad absurdum. Whoever the messenger may have been who 
carried the document in question along with the Collector’s letter 
to the office of the Sub-Registrar of Moradabad, the Collector could 

-have given him formal authority to present the document by the 
execution of a special power-of-attorney ; that special power-of- 
attorney being an instrument executed by the Collector in his 
official capacity could have been registered on the strength of an 
official letter from the Collector without his personal attendance at 
the office under the provisions of section 88 of the Registration Act. 
On the principle that the greater includes the less it seems to be 
asking far less of the Sub-Registrar that he should take cognizance 
of the Collector’s official signature and designation to a letter 
informing him of the Collector’s interest in the document in suit 
and presenting it for registration, than to ask him to accepta 
similar letter as proof of tbe fact that a particular document, as for 
instance a power-of-attorney, had been executed by the Collector. 

Under the circumstances of the case I think we ere not straining the 

law in holding that the presentation of this document made on the 

23rd of July, 1912, was a sufficient compliance with the require- 

a ments of section 75 clause (2) of the Act. Even if I do not think 

a so, I should feel justified in regarding the action of the Sub-Regis- 

trar in taking cognizance of certnin facts on the strength of an 
official letter received from the Collector of the district, without 
requiring the personal attendance of that officer before him, as at 
most a defect of procedure, curable by the provisions of section 87 
of the Act. J hold therefore that the finding of the court below 
that the document in suit is invalid as a mortgage for want of due 
registration is incorrect and must be reversed. Although certain 
other issues have been disposed of in the judgment under appeal, 
this was the main issue decided as between the plaintiff and the 
subsequent transferees and it was certainly a preliminary issue. 
As we have .reversed the finding of the court below on this 
point I think the proper order to pass is ihat the decree of the court 
below be set aside and the case returned to that court for re-trial 
aud disposal on the merits. We leave the costs of this appeal, 
Which will include fees on the higher scale, to be costs in the cause. 
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Wass, J.—I agree. I think the case of the respondents is an 
attempt to apply the dicta of the Privy Council to a situation in 
respect ôf which they were certainly net uttered and to which, I 
think, they are nôt applicable. I propose to cite authorities only 
for the purpose of showing the principles which have to be borne in 
mind and then to attempt to construe these somewhat complicated 
provisions in order to make them work, if possible, naturally and 


easily. 


- Now, first, with regard to the presentation by the pleader on 
the 5th of February. By the endorsement that presentation pur- 
ports to have been made under the authority of a special power- 
of-attorney duly authenticated in the registration office two days 
before. I feel a difficulty in applying the terms of section 60, sub- 
section (2) to that endorsement. The endorsement, it seems to me, 
is only evidence of the facts mentioned by it after the provisions of 
the section have been complied with and a certificate has been 
issued for registration. And, inasmuch as the very question which 
we have to decide is whether those provisions have been complied 
with ag provided by section 60, it looks to me somewhat like 
begging the question to apply section 60, sub-section (2) to this 
endorsement, There is a further difficulty strongly relied upon in 
argument by Dr. Sulaiman that it is only evidence of the facts 
mentioned in the endorsement and the endorsement does not, it so 
happens in this case, mention the fact of the execution of the power- 
of-attorney. And therefore, although I agree in the conclusion at 
which my brother has arrived to be drawn from that endorsement, 
I do so for somewhat different reasons. I think it is in any event, 
apart from the provisions of the Act; an instance of the sort of case 
to which the old maxim of omnia presumuntur rite et solemniter acta 
esse ought to be applied, and that view seems to me to be support- 
ed by a passage in a case under this Act of a similar nature decided 
in the Privy Council as long ago as 1877. In that case Sir Mon- 
tague H. Smith, delivering the judgment of their Lordships, said 
‘Tf the High Court is to be understood to mean that in all cases 
where a registered-deed is produced, it is open to the party object- 
ing to the deed, to contend that there was an improper registration, 
that the terms of the Registration Act in some substantial respects 
have not been complied with, their Lordships think this is - too 
broadly stated. Undoubtedly, it would be a most inconvenient 
rule if it were to be laid down generally, thatall courts, upon the 
production of a deed which has the Registrar's endorsement of due 
registration, should be called on to inquire, before receiving it in 
evidence, whether the Registrar bad properly performed his dufy. 
Their Lordships think that this rule ought not to be thus broadly 
laid down. The registration is mainly required for the purpose of 
giving notoriety to the deed. . . If the registration could at any 
time, at whatever distapce of time, be opened, parties would never 
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know what to rely upon, or when they would be safe. If the Re- 
gistrar refuses to register, there is at once a remedy by an appeal.” 
Applying that general statement of principle to the endorsement on 
a deed of the alleged authentication before the Régistrar of a power- 
of-attorney under which a person presenting the deed for’ registra- 
tion purported to act, I think in the absence of either a finding or of 
evidence to the contrary, and there is a total absence of either in 
this case, we are entitled to assume that when the Registrar endore- 
ed on the deed the due authentication in his office of the power-of- 
attorney he meint that it was a power-of-attorney which had been 
properly executed and authenticated before him in uccordance with 
law. And I therefore agree with my brother that the case of the 
respondents with regard to the presentation of the 5th of February 
breaks down. 

We, therefore, start with this, that the document in question 
was presented at the Sub-Registrar’s office for registration in accord- 
ance with the requirements of the law which the Privy Council in 
a passage which I propose to cite has said “it is the duty of courts 
of India to see carried out” The guiding principle recognised 
more than once by the Privy Council and reiterated by decfsions in 
this Court is to be found in the head-note to the decision in Mujib- 
un-nissa V. Abdur Rahim (1) “ The power and jurisdiction of the 
Registrar only arises when he is invoked by a person in direct 
relation to the document” And the necessity of guarding against 
opening the door even to trivial breaches of these requirements bas 
been recently enforced by the judgment of their Lordships delivered 
by Sır Jonn Enee in Jambu Prasad v. Muhammad Aftab Alt 
Khan (2). © It is the duty of courts of India not to allow the imper- 
ative provisions of the Act to be defeated when, as in this case, it 
is proved that an agent who presented a document for registration 
had not been daly authorised in the manner prescribed by the Act 
to present it.” I would only add that a perusal of the judgment 
of the High Court in that case delivered by GRIFFIN, J., shows 
that there was positive evidence and a finding of fact negativing 
the strict compliance with the requirements of the Act 


These cases are decisions, as my brother has pointed out, under 
sections 32, 33 and 34 of the Act. And, as my brother has 
already pointed out, there is in the provision about presentation in 
section 75 to which I propose to refer in a moment, an absence of 
that imperative language which Sir Jony Epee refers to in the 
passage I have quoted. This brings me to the question of the 
second presentation, namely of the 23rd of July, by the Collector 
through a letter after various incidents including the death of the 
mortgagee had occurred, and a proceeding had taken place before 
the Registrar. The receipt of that letter was carefully endorsed by 
the Sub-Registrar on the deed on the same day, and the second point 
which we have to decide and it is really the great difficulty in the 

(1) [1901] I. L. R., 23 Al, 233, (2) [1916] I. L. Rẹ 37 All, 56. 
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case is whether there was a due presentation of, that deed in accord- 
ance with section 75. I have come to the. conclusion that there 
wag, very largely for this reeson. I think part VI and part, XII of 
the Act deal with totally different circumstances and contemplate 
a totally different situation, and that the fallacy underlying the 
respondent's argument is an attempt to introduce into part XII 
considerations bearing upon interpretation which are really only 
applicable to part VI. The contrast between the two paris is 
really significant. Part VI is’a collection of sections, and they are 
these on which the decisions of High Courts and Privy Council 
have been mainly given, dealing solely with “of presenting docu- 
_ ments for registration.” Part XII is also self-contained and deale 
with a situation created by what is called “of refusal to register.” 
We have to deal with a case of refusal to register, and of another 
kind of presentation in consequence of the proceedings rendered 
' necessary by such refusal. Section 71 (2) says that “ noregistering 
officer shall accept fur registration a document endorsed with a 
refusal unless and until, under the provisions hereinafter contained, 
the document is directed to Le registered.” Section 72, so far ag 
there is anything before us in the case at present, does not apply 
hut I refer to it for one rather important fact. The word “ present- 
ed”? occurs in it, namely, an appeal may be ‘heard from the 
order of the Sub- Registrar if presented: to the Registrar witbin 30 
days. It could hardly be contended that that presentation must be 
of the strict personal character which i is obviously intended by part 
VI of the Act and therefore we find i in the part of the “Act which 
we have to construe that the word “ presented ” is used in w at ji 
may call a more elastic gense. Section 73 deals with the right of 
the party who desires to secure registration where the Sub- Registrar 
refuses on the ground of the denial of execution. That right is to 
apply to the Registrar to establish his right to have the document 
registered. Section 74 provides for an enquiry before the Regis- 
trar, as the result of such applicgtion, into (aò the execution, (b) the 
compliance with the requirementa of the ] aw. As regards ‘ pre- 
senting” it clearly refers to such presentation as is dealt with by 
part VI “so as to entitle the document to registration.” And in 
connection with such enquiry section 75 (4) enables the Registrar 
to summon and enforce the attendance of witnesses, to compel them 
to give evidence as if he were a Civil Court. and to deal with costs 
which are made recoverable asif they had been awarded in a suit 
under the Code of Civil Procedure. In my view that proceeding is 
a judicial proceeding and was intended by the Legislature to be a 
judicial proceeding, the ordinary penalty for failure in which was 
visited on the unsuccessful party in the way such penalties are. 
And to my mind therefore the questions of the’ due execution, ‘the 
due authorisation of the person presenting, and the due presenta- 
tion, when such an enquiry has taken place, are decided, and 
disposed of for the purpose of the immediate q ation of registration 
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or non-registration ina final order. “The result of the Registrar’s 
order, if in the affirmative, is to establish the right of the person to 
have the document registered and to entitle the document to regis- 
tration, and the form of his order is an order that it shall be regis- 
tered. To my mind, though I fee] difficulty and hesifation about 
it, it would be to attribute totally superfluous particularity to the 
Legislature if one were to hold that these provisions in section 75 
superimpose upon that solemn proceeding and final decision, a duty 
upon the person who desires merely to carry out the order of the 
Registrar, of performing the strict formalities which are necessary 
and have been held by the Privy Council to be necessary before the 
registration by the Registrar has taken place. To my mind what 
happens after the Registrar's order is pure machinery. Any form 
of presentation, if it is supported by an application, which takes 
place on behalf of the presenter and is noted on the order in his 
favour, is sufficient. And even if it were not, I agree with my ` 
brother that section 87 covers the case. I, therefore, agree that this 
decision cannot stand. 


I want to add one word with regard to the way in which the 
case has been dealt with. As I have often said itis in the interest 
of the courts themselves, and what is far more important in the 
interests of the litigant, that in a case of this description, where the 
evidence has in fact been taken and both sides have dene all that 
they are able or likely to be able to do before the trial court, and 
the court, when it sits down to review the whole case and write its 
judgment, finds that there is some technical point which in its opini- 
on enables it to dismiss the case, it should go on to dispose of all of 
the issues which have been dealt with in evidence and argued at the 
bar before it. It is just as easy and there is no better time than 
when the hearing of the case is fresh in the recollection of the court 
Nobody is infallible and in a difficult case of this kind it is not 
impossible that the appellate court will take a different view of the 
law and therefore it is of the highest importance that the courts, 
with such points before them, should go on to complete the whole 
case and come to a conclusion upon the merits. 


The real question in this case is whether there is anything to 
show that these two infant children whom the Court of Wards re- 
presents as plaintiffs are to be deprived of the fruits of the contract 
entered into by their father. And here are we, sitting in this Court, 
with all the evidence material to that point already given on both 
sides in the court below, and if findings had been arrived at by the 
court below, fully equipped for disposing of the case upon the 
merits, compelled to send the case back practically for a re-hearing, 
probably before another Judge, two years at least after the original 
hearing of the suit. It is suggested that even after that has taken 
place and it has come to this Court again there may still be an 
appeal to the Privy Council on the main question of registration. 
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All these proceedings have a tendency to prolong to an unspeakable 
extent the decieion of a comparatively. trivial dispute and to accu- 
mulate the expenditure of costs out of all proportion to the issues 
involved. è OF course where there isa real preliminary point, it is a 
toially different matter. No doubt it is necessery sometimes to 
decide asa preliminary matter whether the court is competent to 
hear a case at all. Bot when every thing has been done to enable 
the trial court to dispose of a case, I think it is a great misfortune, 
and it happens a great deal too often, that n Judge gets rid of it by 
disposing of some technicality raised by one of the parties, leaving 
the merits wholly untouched. I agree with my brother that this is 
a preliminary point and that the proper order is the one that has 
been passed. 


By raz Court.—We set aside the decree of the court below 
and remand the case to that court under Order 41, rule 23 of the 
Code of Civil Procedure for re-trial and disposa] on the merits. 
We leave the costs of this appeal, which wili include fees on the 
higher gpale, to be costs in the cause. | 


Appeal allo sed—Cause remanded. 
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Arms Act (XI of 1878), seciion 19 (f)—Hinor—Aetually in possession of 


arms without licenses — Quilty of offence under the Act. 


Held that a minor who has in his custody and under his control arms 
without a license is guilty of an offence under section 19 (f) of the Arms 
Act, there being nothing in the Act to prevent a minor being guilty of 


an offence thereunder. 


CRIMINAL APPEAL by the Local Government, from an order of 


acquittal passed by AspuL Ai Kuwasa Esq., Additional Sessions 


Judge of Gorakhpur. 
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The judgment of the Court was delivered by 


TupBALL, J.—This is a Government appeal against xn order of 
acquittal passed by the Additional Sessions Judge of, Gorakhpur 
in the case of the opposite party Sheikh Ghulam Husain who had 
been convicted by a Magistrate of the first class for an offence 
under section 19, clause (f) of Act XI of 1878 (The Arms Act). 
The facts are simple. Sheikh Ghulam Husain is the son of one 
Khadim Husain who died in 1901. The family is of good secial 
position and owns considerable property Khbadim Husain was 
an Honorary Magistrate and as such was exempt from the operation 
of the Arms Act. The family lives in a three storied pacca building 
at Ganeshpur At the death of Khadim Husain, Ghulam Husain 
was a boy of tender years His younger brother was born a few 
months after his father’s death. Musammat Amina Bibi is the 
widow of Khadim Husain. Apparently after the death of Khadim 
Husain, the weapons which he had in his possession remained in the 
family residence and no steps were taken to obtain a license for 
their possession. Ghulam Husain has grown up and at the time 
that this case occurred, was onthe verge of majority, being between 
the ages of 17 and 18 years. On the 12th of September, 1917, at 
3 p- m. in the absence of Musummat Awina Bibi and of Ghulam 
Husain, the family house was searched and init were found in the 
zenana quarters locked up in almirahs, three guns, 8 swords, one 
tagger, one kukhri and three old pistols. At the same time in the 
house were also found some spears on one of which was engraved 
Ghulam Husain’s name. The weapons were all in good condition 
and apparently had been kept properly cleaned ‘here was some 
evidence given in the case to the effect that Ghulam Husain had 
been seen out in the open accompanied by a servant carrying a gun 
some days previous to the search. The Magistrate who tried the 
case held that the accused was in-charge of ithe guns, that they were 
under his control and that he was responsible for their possession 
without a license under the Act. He therefore convicted him and 
sentenced him to a fine of Rs 1,000. On appeal the Jearned Ad- 
ditional Sessions Judge has held that ihe mother, Musammat Amina 
Bibi, being the manager of the family is the person who in law 
must be deemed to have been in porsession of these weapons ; tbat 
the accused being a minor cannot be held to bave been in possession 
and therefore ought not to lave been convicted He accordingly 
setaside the conviction and sentence and acquitted Ghulam Husain. 
It is from this acquittal that the Local Government has preferred 
this appeal. It is true that Ghulam Husain was not of full age at 
the time that these weapons were recovered, but there is nothing in 
Jaw which prevents a mivor from being in actual fact in possession 
of arms without a license or which prevents him from being guilty 
of an offence under section 19, clause (f) of the Act. It is diffi- 
cult fqar us to believe that n purdah-nashin lady like Musammat 
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Amina Bibi would have taken any care or specially retained in her 
possession the weapons which were found in her house. It is clear 
that these weapons*were retained and that they were cleaned and 
properly fooked after. In the same room with these weapons 
was the spear belonging to Ghulam Husain himself on which his 
name was engraved and it is clear therefoge that he took an interest 
in the weapons. There is, we think, good reason to believe that 
they were in bis custody and under bis control and that he has, as a 
matter of fact, committed the offence under section 19, claure ( f 
of the Act. Whether his mother has committed the same offence 
or not is not a question which we have to decide in this appeal but 
we can see nothing in the present case to prevent it being held on 
the evidence that the weapons were under the contro) of Ghulam 
Husain and not of his mother. -In the ‘circumstances of the case 
we do not think that so heavy-a.fine as Rs. 1,000 was called for. 
Khadim Husain left behind him a purdha-nashin woman as a widow 
and a small boy. These weapons had probably been lying in the 
house for years owing more or less to the neglect of the District 
Magistrate in not having taken proper action on the death of Kha- 
dim Husain. The offence commitied is one for which a more or 
less nominal punishment will suffice. We therefore allow the 
appeal, set aside the order of acquitial and restore the conviction 
of Ghulam Husain under section 19, clause (f) of the Arms Act 
and sentence him to pay a fine of Rs. 100 or in default to one 
month’s simple imprisonment. 


Appeal allowed. 


ISHWAR PRASAD 
versus 
EMPEROR* 


Criminal Procedure Code (Act V of 1898), sections 428 ,435—Procedure— 
Evidence of a witness not taken by first court—District Magistrate ordering 
a retrial in appeal on this ground—Order not justified—Revision. 

Where-a District Magistrate ordered a re-trial of an accused person on 
the’ sole defect in the procedure of the ceurt of first instance that dertain 
evidence had not been brought upon the record which ought to have been 
there, the High Court in revision set aside the order for re-trial and 
directed the District Magistrate to summon and examine the witnesses 
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The following jadgmént was delivered by 


ToDBALL, J.—In this case Ishwar Prasad has been convicted of an 
offence under section 411 of the Indian Penal Code and has been 
sentenced to a fine of Rs. 100 by a Magistrate of the second class. 
He appealed against his conviction to the District Magistrate who 
has directed the case to be- re-tried in another court in accordance 
with law. It is within the Magistrate's power to direct a re-trial 
under section 423, clause (b) of the Criminal Procedure Code. The 
grounds given by the District Magistrate for ordering a re-trial are as 
follows :—He says “ that from its appearance the case would seem 
to have been hurriedly tried and one in which the evidence is de- 
ficient. In particular it is not clear why the evidence of the 
ekkawala who was present at the search was not taken as fie is one 
of the main witnesses whose evidence is intended by law to be of 
importance in a case of this type. The procedure adopted is open 
to criticism It is necessary that the case shoald be re-tried.” If 
the only defect in the procedure of the court of first instance is 
that certain evidence has not baen brought upon the record which 
ought to have been there, then it seems to me it is quite 
unnecessary to do any more than to have that evidence taken 
and brought upon the record. It would be unnecessary to worry all 
the witnesses; a second time and to waste public time in having 
them re-examined. It is not clear except for the above in what: 
way the procedure of the first court is open to criticism. There is 
no explanation by the District Magistrate in the matter. I there- 
fore direct that the record be sent to him in order that he ma 
point out in what way the procedure is open to criticism other than 
the fact that certain evidence has not been recorded. 


I have read the report of the District Magistrate. I do not 
think it is quite fair to the accused in the present case to direst 
hig re-trial. There is only one witness left for examination and 
a few questions to be put to the police officer who conducted 
the case. I therefore allow the application to this extent that I set 
aside the order of the District Magistrate directing a- re-trial, I 
direct the District Magistrate to summon the witnesses named by 
him in his report~to examine them and after so doing to decide the 
question of the applicant’s innocence or guilt. 


Application allowed. 
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TIRBENI MISRA (Petttioner)* 


Ewecution of decree—Decree passed against a deceased person—Ltepresentative 
of the deceased can show in ewecution that the decree is void—No question of 
jurisdiction in such a case. - 


A decree made against a dead man is a nullity and cannot be executed 
by the execating court. No question of the jurisdiction of the court arises 
in such a case. It is open to the representatives of a judgment-debtor to 
show that the judgment-debtor was dead at the time the decree was made 
and that such a decree is void and incapable of execution as against the 
pergon 80 dead. Jmdad Ali v. Jaganial, I. L. R., 17 All., 478, followed, 


Exxoution SECOND APPEAL from a decree of W. R. G. Morr 
Esq., District Judge of Gorakhpur, reversing a deoree of Maulvi 
Saiyed Muhammad Said-ud-din, Munsif of Bansgaon. 


Haribans Sahai, for the appellant. 


Iswar Saran, for the respondent. 
The judgment of the Court was delivered by 


Riowagps, C. J.—This appeal arises out of execution proceed- 
ings. It appears that a decree for pre-emption was obtained against 
three persons, one of whom was Bindeshri. It is alleged, and it is 
possibly correct that all the three persons constituted a joint Hindu 
family. The question of jointness is not now before us. Bindeshri 
died and the present application was for execution against the 
surviving defendants and also against the sons of Bindeshri as his 
legal representatives. It was objected that Bindeshri had died 
_ before the decree was made. Having regard to the order of the 

court below and to what happened when this case was before us on 
& previous occasion, we intend to deal with the case on the assump- 
tion that Bindeshri was dead at the time the decree was made 
against him. The lower appellate court hag dismissed the appli- 
cation for execution as against the sons of Bindeshri as his legal 
representatives. This Court has held in the case of Jmdad Ali v. 
Jagan Lal('), that it is a good answer to an application for execution 
against the alleged representatives of a Jadgment-debtor to show 
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that the judgment-debtor was dead at the time the decree was made, 
and that such a decree is void and incapable of execution as 
against the person so dead. This is an authority which we think 
we ought to follow unless it can be shown that it is no longer law. 
It is contended that there has been a change in the new Oode of 
Civil Procedure by the omission from Order 21, rule 7 of the word 
“jurisdiction,” We think that this alteration in no way modifies 
the authority of thecase to which we have referred. No question 
of “jurisdiction” of the court to make the decree arises because no 
court can make a decree against a dead man; and a decree so made 
is a nullity. In this view we think the decision of the court below 
was correct. Itis suggested that as the family is joint it was 
sufficiently represented by the members of the family who were 
alive when the decree was made, and that it is unnecessary that the 
sons of Bindeshri should be named as judgment-debtors. A good 
deal might be said for this contention particularly if the pre-emption 
money is accepted by the joint family, but we have not to decide 
this matter in the present appeal. We express no opinion as to 
what the effect of the execution of the decree against the surviving 
defendants will be. But we think the court below was juséified in 
dismissing the application for execution against the sons of Bindeshri 
as his legal representatives. The result is that the appeal fails and is 
dismissed with costs. 


Appeal dismissed. 


” 


VOL. XVI ] = HIQH COURT 329 


MIR DAD KHAN awp anorare (Defendants) 


CETSUS 


RAMZAN KHAN awp opens (Plaintifs)" 
Agra Tenancy Act (I1 of 1901), sections 10, 21—Two documents executed on the 


CIVIL 





1918 





March, 9. 


apren ve 


same day—Usufructuary mortgage of sir land with covenant that mortgagors Pidgort, J. 


_ will not set up ex-proprietary rights— Deed of relinquishment of sir—Actual 
possession of such land given to mortgagees— One transaction under colour of 
two deeds—Covenants void—Evasion of law, 

If a covenant to relinquish the sir lands is part of a sranisuction of sale 
or ‘of mortgage, then the agreement to surrender will be void and unen- 
forceable, no matter what ingenious devices may be employed to give 
colour to it. Ifa court is saticfied that there wag first of all a transfer by 
wayeof sale or mortgage and that the transferee, having obtained the 
status of an ex-proprietary tenant, with fall knowledge of that fact and 
of the rights preserved to him by etatute, deliberately chooses as a separ- 
ate transaction, to relinquish his ex-proprietary tenancy into the hande 
of the new proprietor, or of the mortgagee in possession, the law cannot 
protect a reckless and imprudent man egainst the consequence of his own 
acts. Mir Dad Khan and others owned certain zemindari property with 
80 bighas of sir land. They were indebted to certain persons for a sum 
of Rs. 9,000. On June 19th, 1913, two documents were executed 
by one of which the zemindars covenanted to mortgage with possession 
the 80 bighas of sir. The mortgage-deed contained not merely an express 
stipulation to put the mortgagees in actual cultivating possession of the 
sir lands, bat a penalty clause binding the mortgagois not to assert their 
rights as ex-proprietary tenants. By the other document, which was 
a dead of relinguishment, the mortgagors purported to surrcnder or to re- 
lioguish in favour of the mortgagees, in lieu of Rs. 1,000, their rights as 
ex-proprietary tenantsin the <0 bighas of sir :—Zeld that the transaction 
was one single transaction effected ander cover of two deeds, and the 
covenants relating to the surrender of ex-proprietary rights and the transfer 
to the mortgagees of actual cultivating possession thereon were void and 
unenforceable, the attem pt in this way being to evade the provisions of 
sections 10 and 20 of the Tenancy Act. 
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The following judgments were delivered by 


Pigautt, J.—The suit out of which this first appeal arises is 
based upon the following state of facts :— j 


& 

Mir Dad Khan and others were the owners of proprietary rights 
in a certain mahal. Appurtenant to those proprietary rights was a 
considerable area of land of which these zemindars were in posses- 
sion either as sir or khudkasht. With reference to the khudhkasht 
land itis sufficient to say that it was land which had been held by 
the proprietors in their own cultivation for the full statutory 
period and which had therefore acquired the essential character of 
sir land, so far as section 10 of the Local Tenancy Act No II of 1901 
is concerned. For purposes of brevity therefore it will be con- 
venient hereafter to speak of these lands as the sir lands of Mir 
Dad Khan and others. Now these proprietors were indebted and 
the evidence on the record shows that there was a decree out 
against them for a sumof Rs. 9,000, held by Thakur Das and 
others. The proprietors endeavoured to come to terms with these 
creditors and I do not think tbat there can be any doubt ae to the 
nature of the arrangement effected. The creditors were willing 
to accept a usufractuary mortgage for Rs. 9,000, that is to 
say, for a sum sufficient to pay off their decree, provided tbat the 
land mortgaged, being 30 bighas of the sir land of the debtora, 
should pass into their actual cultivating possession. In endea- 
vouring to effect such a transaction the parties concerned had 
to get round the difficulties placed in their way by Statute, 
that is to say, by the Local Tenancy Act, and particularly by sec- 
tions 10 and 20 of that Act. It so happens that the law on this 
point has been recently settled by the highest possible authority in 
the case of Moti Chand v. Tkram-ullah Khan (1) So far as Iam 
concerned I think I am entitled to say that there is nothing in the 
propositions of law there laid down other than I have been consis- 
tently asserting for some years past, or other than were given effect 
to by Mr Justion TUDBALL, and myself in the case of Dipan Rai 
v. Ram Khelawan (2). Their Lordships of the Privy Oouncil, in 
deciding the case before them, by no means overlooked the provi- 
sions of section 83 of the Tenancy Act, according to which a tenant 
may at the end of any agricultural year surrender his holding to 
his proprietor. What they point out is that this right of surrender 
cannot be permitted to be used in such a manner as to defeat the 


- provisions of the law by which ex-proprietary tenancies are created, 


They point out that the policy of Act No. II of 1901 is to secure 
and preserve to a proprietor whose proprietary rights in a mahal, 
or in any portion of it, are transferred, otherwise than by gift or 
exchange between co-sharers in the mahal, a right of occupancy in 
his sir lands. Such right of occupancy is secured and preserved to 


(1) [1916] I. L. Ra 39 AlL, 173. (2) [1910] I. L. R., 32 AN., 383, 
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the proprietor, who becomes by a transfer the ex-proprietary tenant, 
whether he wishes the right to be secured and preserved to him or 
not, and notwithstanding any agreement to the contiary between 
him and the transferee. Itis further pointed out that the courts 
must not allow the policy of the Act to be defeated by any ingenious 
devices, arrangements or agreements between a vendor and a vendee 
for the relinquishment by the vendor of his sir land. They go on 
to point out, more particularly, that devices to compel such a 
surrender by the inclusion in the deed of transfer of provisions 
amounting to a penalty against the transferor, in the event of his 
failing to relinquish the ex-proprietary tenancy, must also be regard- 
ed as devices or arrangements for defeating the policy of the Act, 
Cases in which attempts bave been made, more or less openly, to 
evade the provisions of the law on the subject of ex-proprietary 
tenancies do from time to time come before the courts, and we have 
to notice more particularly the decision of a Bench of this Court in 
Lekhraj v. Parshadi(1), in which it would appear that a transaction 
which one might at least suspect of having been of this nature was 


given effect to by the Court. According to their Lordships of the 


Privy Council I take the true test to be this:—Ifa covenant to 
relinquish the str lands is part of the transaction of cale or of mort- 
gage, then the agreement to surrender will be void and unenforc- 
ible, no matter what ingenious devices may be employed to give 
colour to it If the court is satisfied that there was first of alla 
transfer by way of sale or mortgage and that the transferee, having 
obtained the status of an ex-propristary tenant, with full knowledge 
of that fact and of the rights preserved to him by the Statute, 
deliberately chooses, as a separate transaction, to relinquish his 
ex-proprietary tenancy into the hands of the new proprietor, or of 
the mortgagee in possession, then the law cannot go further in the 
way of protecting a reckless and imprudent man against the conse- 
quences of his own acts. 


In the present case what we have to consider is the nature of 
the agreement actually entered into between Thakur Das and his 
fellow creditors on the one hand and Mir Dad Khan and his fellow 
zamindars on the other Two dccuments were executed on one 
and the same date, namely, the 19th of June 1913. By one of 
these documents the proprietors covenanted to mortgage with pos- 
session 30 highas of land forming part of their sir lands. They 
declared themselves to have put the mortgagees in actual possession 
of the land in question, surrendering all their rightsin the sir and 
khudkashat. They further covenanted that, if the mortgagees 
should fail to obtain possession, or if the mortgagors should after 
all not give up the sir from their own cultivation, or should set up 
any claim to hold itas ex-proprietary tenants, then the mortgagees 
should be entitled to sue for their mortgage money with heavy 

(1) £1909] 6 A. L. J. R., 718. i 
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interest and to enforce the same by sale of the proprietary rights of 
the mortgagors, not merely in the 30 bighas of land already referred 
to, but in a total area of 63 bighas and odd belongiog to the mort- 
gors. The consideration for this document was stated at a sum of 
Rs 8,000. A further attempt was made to safeguard the mortgagees, 
in any event, against a possible refusal on the part of the mort- 
gagors to carry out the contract in its entirety. The mortgagees 
did not content themselves with taking a usufructuary mortgage 
pure and simple. They inserted a covenant that, in apite of their 
right to obtain possession of the 30 bighas of land and to enjoy 
the usufruct in lieu of interest, they should nevertheless be entitled 
at any time to sne for the principal of their mortgage debt and 
to bring to sale the proprietary rights of the mortgagors in this 
area of 30 bighas, which were formally hypothecated as security 
for the debt. The other document of the same date was a deed 
of relinquishment, by which the mortgagors under the former deed 
purported to surrender or to relinquish in favour of the mortgagees, 
in return for a consideration of Rs. 1,000, their rights as ex-pro- 
prietary tenants in the 30 bighas of str land in question. Wehatever 
doubt there may be in particalar cases as to the precise nature of 
the transaction entered into, it seems to me that there is nu room 
for doubt in the present case. The total sum of money which Mir 
Dad Khan and his fellow zemindars owed to Thakur Das and others 
was Rs 9,000 and this was distributed between the two deeds, the 
mortgage-deed and the deed of relinquishment. Moreover the 
mortgage-deed itself contained, not merely an express stipulation 
to put the mortgagees in actual cultivating possession of the sir 
lands, but a penalty clause binding the mortgagors not to assert 
their rights as ex-proprietary tenants. The transaction therefore 
was one single transaction effected under cover of two deeds It 
was a determined attempt to evade “ by ingenious devices and 
arrangements,” as their Lordships of the Privy Council have put it, 
the provisions of sections 10 and 20 of Act No. II of 1901. It is 
quite immaterial that, according to the terms of the two documents, 
the surrender purports to have been actually effected. In any such 
attempt to get round the provisions of the law the transferee is 
certain to insist upon a statement that he has actually been put in 
possession and that the surrender which he desires has actually 
been effected. I must note however that the mortgage-deed in 
question ig not a usufructuary mortgage pure and simple; toa 
certain extent it is a combination of a simple and a usufructuary 
mortgage, and is therefore what the courts in India commonly speak 
of as an anomalous mortgage. We are principally concerned in the 
present case with the effect of this document as a usufructuary 
mortgage. Qn the principles laid down by their Lordships of the 
Privy Council all the stipulations about the surrender of ex-pro- 
prietary rights and about the transfer to the mortgagees of actual 
ecultivating possession over this area of 30 bighas are void and un- 
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enforcible. The penalty clause goes along with the rest, 
being strictly analogous to the sort of device spoken of by their 
Lordships of the Prwy Council at the close of the judgment already 
referred to,*whereby the vendor covenants to make himself liable to 
a sult for breach of contract on his failing or refusing to carry out 
the stipulated relinqnishment of his ex-proprietary rights. Sucha 
stipulation would, in the opinion of their Lordships, be void and 
unenforeible. I can see nothing in the stipulation in the deed in 
suit by which the mortgagors bound themselves, in the event of 
their setting up any claim to possession as ex-proprietary tenants, 
to submit to a decree for sale against their proprietary rights in an 
area of 63 bighas and odd, to distinguish it from a stipulation that 
they should be liable toa suit for damages, or to any other kind 
of penalty, in the event of their failure to relinquish. In the view 
of the case which I take I am by no means disposed to differ from 
such decisions as that which we have been referred to mz, I. L. R. 
39 All., p. 539, where a mortgage affecting some property which 
was transferable, along with other property which was by law non- 
transferable, was allowed to be enforced against the former of the 


~ two properties. I do not say for a moment that the mortgage-deed 


in suit, regarded as a usufructuary mortgage, was altogether void 
‘and of no effect. What it gave the mortgagees was the right 
affirmed by Mr. Justice TuDBALL and myself in Dipan Rat v. 
Ram Khelawan(!), namely the right to proprietary possession in 
respect of this area of 30 bighas and the right to have rent 
assessed thereon upon the mortgagors, as ex-proprietary tenants, and 
to receive and enjoy the said rent in lieu of interest on their money. 
This was no doubt less than the mortgagees wanted and hoped to 
secure by the transaction, but it was the legal effect of the trans- 
action actually entered into, in view of the provisions of section 10 
of the Tenancy Act by which the ex-proprietary tenure was preserv- 
ed to the former proprietor, “ whether he wished it or not,” as the 
Privy Council have said. We have been asked however to consi- 
der further the ancmalous nature of this mortgage and the legal 
effect of hypothecation of the proprietary rights in this area of 30 
bighas as security for repayment of the principal loan for reasons 
which I shall have to state presently. I do not think that any deci- 
sion on this point is necessary to the determination of this appeal. 
My own opinion undoubtedly is that the original mortgagees, Tha- 
kur Das and others, could have enforced this stipulation, They 
could have taken up the position that the contract of mortgage 
which they had entered into was a usufructuary mortgage combined 


with a simple mortgage; that they had made a mistake in attempt- 


ing to evade the statute Jaw by the terms of their usufructuary 
mortgage, and that they therefore claimed to fall back upon the 
document as a simple mortgage and to ask for a decree on that 
basis. It may, however, be noticed at the same time that this re- 


(1) [1910] I. L.R, 82 All , 383. 
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CIVIL medy would have been worth extremely little to the mortgagees. 
TEF If the proprietary rights of Mir Dad Khan and his fellow zemin- 
we dars in this area of 30 bighas had been brought to sale on a decree 
Miz Dap enforcing the hypothecation of the same for repaymenf of the loan 
KHAN of Rs, 8,000, the sala itself would at once have given rise in favour 
st of the mortgagors to this very ex-proprietary tenure which it was 
nie the object of the deed in svit to get round. The purchaser at 
auction, whether Thakur Das or another, would have had to be 
Piggctt, 7 content with the rent assessed by the Collector on this ex-proprietary 
tenure as representing to him the usufruct of the property purchased. 
This right the original mortgagees could enjoy as mortgagees 
under the usufractuary part of the mortgage, and it would not 
have made much difference to them to have endeavoured to work 
out the same result by enforcing the hypothecation lien, if that were 
limited (as it must be limited apart from the penalty clause) to the 

proprietary rights in the area of 30 bighas. 

The case now before us is not between the mortgagors and the 
original mortgagees. The plaintiffs, who are the respondents to 
this appeal, were co-sharers in the same mahal, and the feansfer of 
the proprietary rights of Mir Dad Khan and others hy way of 
usufructuary mortgage gave rise to a right of pre-emption on their 
part. This right they claimed to enforce and they brought a soit 
accordingly. That suit was finally settled by a compromise and the 
compromise decree, which isdated the 16th of June 1914, gives 
these plaintiffs as pre-emptors the right of possession as mortgagees 
over the property pre-empted, that is to say, over the 30 bighas of 
sir land in suit. It gives them nothing more: even if what I have 
called the penalty clause of the original contract of mortgage were 
enforcible by the original mortgagees, which I believe it was not, 
there is nothing in this decree to make it enforcible by the pre- 
emptors. Still less does this decree give the plaintiffs any right, 
under the mortgage-deed of June the 19th, 1913, to bring the 
property to sale under the hypothecation effected in the earlier part 
of the said deed. I doubt whether an alienation by way of simple 
mortgage would have given rise to any right of pre-emption. The 
presumption is that persons possessing the right of pre-emption 
would have had to wait until the property was brought to sale in 
enforcement of the hypothecation lien, and then to have asserted 
any rights of pre-emption which they might claim However this 
may be, the pre-emption decree actually passed does not transfer to 
these plaintiffs any rights as simple mortgagees in respect of the 
land in suit. 

In the suit as brought the plaintiffs claim the full benefit of the 
terms of the mortgage of June the 19th, 1913. They say that they 
are entitled to actual possession over the area of 30 bighas in 
question or, failing this, that they are entitled to recover the mort- 
gage debt of Rs. 8,000, with interest at 2 per cent per mensem-- 

e -undef the penalty clause of the mortgage-deed, by sale of the area 
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of 63 bighas and odd referred to in that clause. The learned 
Subordinate Judge who tried the case was not an officer with any 
revenue experience,e nor had he before him at the time of his deoi- 
sion the cle@r pronouncement of their Lordships of the Privy Coun- 
cil to which reference has already been made. It is therefore no 
imputation against him to say that, in the very brief judgment 
pronounced by him, he has not shown much appreciation of the 
difficulties of the case. He has definitely held that the plaintiffs 
were not entitled to possession as mortgagees over the land in suit, 
but he has enforced in their favour the penalty clause in the original 
contract of mortgage, which they were most certainly not entitled 
to have the benefit of. The decree as passed is for recovery of the 
principal of Rs. 8,000, with arrears of interest and costs, by sale 
of the 63 bighas and odd of land already referred to. From the 
operation of|this decree, however, a certain share bas been excluded, 
on the ground that one of the former proprietors was a minor and 
that his certificated guardian joined in this mortgage on -his behalf 
without having duly obtained the sanction of the District Judge. 
We have e petition of cross-appeal before us challenging the deci- 
sion-of the trial court on tbis point ; but in view of the decision 
which we have arrived at on the main question it seems unneces- 
sary for us to go into it. If the appeal of the defendants succeeds 
the cross-objection must obviously fail. 


Now, as regards the appeal of the defendants, I have alieady 
given abundant reasons why in my opinion the decree as passed 
cannot stand. In the very able and ingenious argument addressed 
to us by Mr. M. L Agarwala on behalf of the respondents, 
although be very properly declined to give up any part of his 
client’s case, it is doing him no injustice to say that he could not 
make out much of a case for affirming the decree of the court 
below as it stands. What he really pressed upon us was the right 
of his clients to one or other of two different reliefs. - He con- 
tended that, in any event, his clients should be given the benefit of 
what I have called the hypothecation clause in the mortgage-deed 
of June 19th, 1913, and the proprietary rights of the mortgagors 
in the 30 highas of Jand in question be brought to sale, at least in 
satisfaction of the principal of the mortgage debt, In reply to the 
suggestion that the right to enforce this hypothecation clause had 
not passed to his clients under the pre-emption decree, Mr. Agar- 
wala contended with much keenness that no plea to this effeot 
had been taken in the written statement of any of the defendants. 
Tt seems a fair rejoinder to this to say that neither was any 
claim to this effect set up in the plaint. The claim in the plaint 
was for cultivating possession over the land in suit, by ejectment 
of Mir Dad Khan and his fellow mortgagors, or in the alternative 
for enforcement of the penalty clause by the passing of a decree 
for sale in respect of the entire area of 63 bighas and odd. I fee) 
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quite satisfied that, whatever might have been the rights of Thakur 
Das and others in respect of the bypothecation of the area of 30 
bighas, those rights did.not pass to the present* plaintiffs under the 
pre-emption decree and that therefore this relief is dot open to 
them. 


The other contention pressed vpon us by Mr. Agarwala has 
caused me more difficulty. Itis based not merely on the docu- 
mentary evidence already 1eferred to, but upon certain evidence 
as to transactions which followed'the execution of the mortgage- 
deed in suit. Broadly speaking, Mr. Agarwala’s contention is 
this :—That the mortgagors, Mir Dad Khan and others, whatever 
may or may not have been their rights under the deed in suit, did 
carry out their part of the contract by actually surrendering to the 
mortgagees, Thakur Das and others, the ex-proprietary tenancy 
which the Statute created in their favour. The argument is that 
the original mortgagees thus obtained actual cultivating possession 
of the land in question and enjoyed the same for the period of 
about a year; that by this possession the ex-proprietagy tenure 
became finally extinguished and can no longer be set up against 
the plaintiffs, pre-emptors. I admit the contention to be a highly 
ingenious one and the question which it raises seems to me of some 
difficulty. In the first place however, I think that on the evidence 
on this record Mr. Agarwala is asking too much of us inthe way 
of findings of fact in his favour. The patwari of the village was 
not put into the witness box nor were any of the original mort- 
gagees called. We know from the plaint that Mir Dad Khan and 
the other mortgagors were in actual cultivating possession of the 
30 bighas of land when the suit was instituted on the 5th of July, 
1915, and the plaint certainly does not explain how or when they 
recovered that possession, if they did in fact surrender their ex-pro- 
prietary tenancy into the hands of the original mortgagees. One of 
the plaintiffs was put into the witness box and deposed that the 
mortgagees, Thakur Das and others, had entered into actual posses- 
sion of the land. He said be himself failed to get actual possession 
because Mir Dad Khan forcibly cultivated it. He was cross- 
examined on this point in a manner which clearly showed that the 
defendants did not admit the facts stated by him to be correct, but 
the only evidence by which he sought to support himself was the 
production of certain records of the Revenue Courts showing 
the mutation proceedings which followed the execution of the 
mortgage-deed in suit. Now the execution of that deed 
required in any event to betaken due notice of in the village 
records. There had to be some mutation of names in respect 
of it and the’ natural tendency of the Revenue Courts, unless 
their attention was specially called to the matter, would be 
to effect formal mutation of names in accordance with the terms of 
the deed. What I notice more particularly is that the Tahsildar, 
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on-whom the-duty of making the necessary preliminary enquiries 
lay, when reporting the matter for the orders of the Assistant 
Collector in-charge of the Sub-division, contented himself with 
mentioning that there had been a surrender of the eX-proprietary 
holding, keeping back the very important fact, which he should 
certainly have mentioned, that that surrender purported to have been 
made and attested by a deed of even date with the usufroctuary 
mortgage itself, that is to say, at a time when it was at least doubt- 
ful whether the mortgagees were entitled to receive any such sur- 
render, and under circumstances strongly* suggestive on the face 
of them of an attempt to evade the law. The Assistant Collector 
appears to have passed his order for mutation of names, without 
further consideration or enquiry, on the strength of the Tabsildar’s 
report. Iam not satisfied theretore that this evidence proves that 
there was an effective surrender of the land in suit into the hands 
of Thakur Das, much less thut the possession ot Thakur Das and 
his fellow mortgugees lasted for the entire period of one year, or 
for anything hke that period. It is of course possible that, as 
between the origins] mortgugees and tha original mortgagors, the 
contract would have been carried out according to its terms, if the 
plaintiffs had not interfered with their suit for pre-emption. The 
fact remains that, by the time when the present plaintiffs tried to 
obtain the benefit of their pre-emption decree, they found the 
original mortgagors in effective possession of the land in suit and 
claiming to be exactly what the Jaw says they are, namely ex- 
proprietary tenants of the eame. Looking at the matter in its 
broadest aspect, I would say that the rights which these plaintiffs 
took under their pre-emption decree in respect of the mortgage- 
deed in suit, regarded as a usufructuary moitgage, were simply 
the rights which the law would permit the original mortgagees 
themselves to take under the same, namely, the right to proprietary 
possession subject to an ex-proprietary tenancy in favour of the 
original mortgagors. This is the position taken up by the defen- 
dants in this suit, and I think that position is correct in law and 
‘that the plaintiffs are not entitled, either to the relief which has 
been decreed to them by the court below, or to any of the reliefs 
which have been claimed on their behalf in the alternative. In 
this view of the case I would allow the appeal set aside the decision 
of the court below and dismiss the plaintiffs suit with costs, and 
similarly dismiss with costs the cross-objection filed by the 
plaintiffs-respondents. 


Wausu, J.—I agree. I think this is a colourable transaction. 
The two deeds were in fact an attempted sale of the ex-proprietary 
rights. If so, the case is clearly covered by the decision in Dipan 
Rai v. Ram Khelawan(') and also by the observations of the Privy 
Council reported in I. L. R, 39 All., p. 173 where Sir Joun Eper, 
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in delivering judgment, affirmed the principle faid "down by the 
High Oourt that the transaction was not a lawful one, whether it was 
regarded as an attempted sale of the ex-proprietary rights, or on 
agreement to relinquish those rights when they shguld arise, and 
pointed’ out that the policy of Act No. II of 1901 was that the 
right of occupancy should be secured. and preserved to the pro- 
prietor who becomes by a transfer the ex-proprietor, whether he 
wishes it to be secured and preserved to him or not, and notwith- 
standing any agreement to the contrary between himself and the 
transferee. 


The transaction in these two deeds are in substances one 
transaction which took place on the same day. They are in form 
inseparable, but I think that the same principle would apply 
even if they were in form separable. I apply the reasoning 
which was applied by the House of Lords in Maas v. Pepper (1). 
The law being in England that no mortgage, of moveable chattels 
can be entered into where the chattels remain in the posses- 
sion of the grantor without a registered document, there. had 
been a sale of furniture to an alleged purchaser, who ‘by a con- 
temporaneous document re-let them on a hire agreement for the 
original price at which he had bought them, plus an addition 
to that sum which the court regarded as merely interest under 
another name, the agreement giving to the hirer the right to 
become the owner by re-purchase if he paid the instalments under 
the agreement. Now those two documents were entirely indepen- 
dent in form. None the less the House of Lords held that the 
trial court bad been right in going behind the form and deciding 
what was in substance the real transaction, and pointed out that the 
sale was really a colourable sale to disguise what was in substance 
a loan. I think by the same reasoning this was a colourable relin- 
quishment to disguise what was in facta sale. No doubt an ex- 
proprietary tenant can, as such, surrender his rights by proper 
relinquishment. No body can put the point, I think, better than 
it has been put by Mr. M. L. Agarwala at page 69 of his book on 
the Tenancy Act in this sentence :—*‘ It comes to this that though 
a proprietor can, in fact, give up his ex-proprietary rights when they 
accrue, by not availing himself of them he cannot bind himself by 


` an express stipulation to that effect in a deed of transfer of the 


property or the like.” 


I think that is what these documents purported to do. I agree 
with what my brother has said ahout the decision in Lekhraj v. Per- 
shadi (2). Unless the facts of that case are distinguishable from 
this case by something which does notappear in the judgment 
Iam bound to say, having regard to the fact reported that the two 
transactions were contemporaneous in date, I should have found 
difficulty in holding that the alleged relinquishment in that cage 


(F) [1905] A. O., 103. (2) [1909]6 A. D. J. R., 18,8,0., 2 I. O., 409, 


{y 
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was not also a colourable tarnsaction.. To that extent I am unable 
to agree with the decision. 


By THE Courr.—We allow the appeal, set aside the decision of 
the court beléw and dismiss the plaintiffs’ suit with costs including 
fees on the higher scale. We also dismiss with costs the cross- 
objection filed by the plaintiffs respondents. 


Appeal allowed ~Cross-appeal dismissed. 


GANESHI LAL (Plaintif) 
versus 
BABU LAL awb orsurs (Defendants).* 


Hindu Law-ePartition—Division made by mutual mistake as to property sub- 
ject thereef—-Re- partition. 


Where by mutual mistake the parties to a partition included in the 


division certain property to which a third person was entitled and who got - 


his share-in the property by suit from the parties who had made the 
original division, held that the partition was liable to be re opened. Afaruti 
v. Rama, I. L. R , 21 Bom., 383. 


Frest Appian from a decree of E. R. Neave Esg., Subordinate 
Judge of Dehra Dun. 


- Ganeshi Lal and Babu Lal were brothers. In 1910 Babu Lal 
sued Ganeshi Lal for partition of the joint family property, namely 
a number of houses in Pilkhna in the Meerut district. Ganeshi Lal 
in his defence stated that there was another item of joint family 
property, namely a “shop” at Landhour (Mussoorie), which also 
should be included in the partition. The parties compromised, and 
on 21st December, 1910, a decree was passed in accordance there- 
with. By this decree one-half of a large house was allotted to 
Babu Lal and the other half to Ganeshi Lal; and of the smaller 
houses, some were allotted to Babu Lal and others to Ganeshi Lal, 
and one was left in their joint possession. The effect of the decree 
upon the “shop ” at Landhour was a matter of controversy. 


In 1914 Khairati Lal,a cousin of the two brothers, brought a 
suit against them claiming title to one-half of the family property 
and asking for possession by partition of his half share out of the 
whole of the property dealt with in the suit of 1910. The two 
brothers denied that Khbairati Lal had any title. The court found in 
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favour of Khairati Lal, and on 3rd February, 1915, decreed his claim. 
The decree awarded him two of the smaller houses which had been 
allotted to Babu Lal by the partition of 1910, and also that half of 
the large house which had been allotted to Ganeshi Lal, It appear- 
ed that at the time of the litigation of 1910 the two brothers were 
acting under a bona fide mistake as to their being the sole owners 
of the joint family property, and were unaware of the existence of 
Khairati Lal’s title. 


The present suit for partition was brought by Ganeshi Lal on the 
ground that in consequence of Khairati Lal’s suit and the decree 
passed therein he was entitled to re-open the question of the distri- 
bution of the property effected by the partition of 1910, including 
the “ shop ” at Landhour ; it was not specifically alleged, however, 
that the parties were then under a mutual bona fide mistake. The 
suit was brought in the court of the Subordinate Judge of Dehra 
Dun and Mussoorie. One of the pleas raised by the principal defen- 
dant, Babu Lal, was that the court had no jurisdiction to try the suit 
inasmuch as what was described as the “shop” at Lundhour was 
only a business located in a house which did not belong te the par- 
ties, and consequently there was:no immoveable property situate 
within the territorial jurisdiction of the court. The Subordinate 
Judge was of opinion that he had jurisdiction to try only that part 
of the suit which related to the said ‘“‘ shop,” but that there was no 
ground for re-opening the partition of 1910 with respect thereto ; 
he, accordingly, dismissed the suit. The plaintiff appealed. 


Gulzari Lal, for the appellant.—-The compromise and decree of 
1910 effected-only a partial partition ; the “ shop” and business at 
Landhour and a bouse at Pilklna were left joint. A subsequent 
suit for partition lies where the former partition was partial. More- 
over, the parties to the partition of 1910 had no idea that their 
cousin Khairati Lal was also entitled toa share, and on that point 
they were labouring under a bona fide mistake, one-half of the pro- 
perty having been awarded to Khairati Lal under the decree of 
1915, the previous partition was disturbed and the plaintiff 
was prejudiced in consequence of the common mistake. Under 
these circumstances the plaintiff is entitled to have the partition 
re-opened and to have the property remaining after the allotment 
of Khairati Lal’s share re-divided. I rely on g 

Mayne: Hindua Law, Eighth edition, p. 690, 
Maruti v. Rama, [1895] I. L. R., 21 Bom , 883. 

The lower court is wrong in holding that it had jurisdiction to 
entertain only a portion of the claim. It bad jurisdiction to try the 
whole suit if it had jurisdiction at all, that is, if any portion of the 
property was situate within its territorial jurisdiction. 


Surendra Nath Sen, for the respondent.—The parties to the 
present suit were co-defendants in Khairati Lal’s suit for partition, 
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and in such suits there can be res judicata between co-defendants. 
Having regard to the nature and? character of a partition suit, the 
present plaintiff might and ought to have pleaded in Khbairati 
Lal's suy that there should be a re-adjustment of the shares 
between the defendants tnter se. He cannot be allowed to re-agitate 
the same matter by a separate suit. 


Pursoiam Rao Tanita v. Radha Bai, [1910] 7 A. L. J. R., 451. 


I am entitled to support the decree of the lower court on this 
ground although it was not the ground upon which that court dis- 
posed of the case. 


A partition once effected cannot be re-opened excepting upon 
some well-defined grounds, which are summarised in 


Ramakrishna: Hindu Law, Volume UI, p. 116. 


The plaintiff bas not pleaded cither in the plaint or in the grounds 
of appeal that there was a bona fide common mistake at the time 
of the partition of 1910. 


The lower court has not properly tries the question of juris- 
diction. There appears to be no immoveable property situate 
within the jurisdiction of that court. The business at Landhour is 
not immoveable property, and the house in which it is located does 
not belong to the parties. Under section 16, Civil Procedure Code, 
the lower court had no jurisdiction to entertain the suit and it was 
rightly dismissed. 


Gulzari Lal, was heard in reply. 
The judgment of the Court was delivered by 


Piagorr, J.—This is an appeal by a plaintiff whose suit for 
partition has been dismissed by the court of the Subordinate Judge 
of Dehra Dun and Mussoorie. One of the pleas taken in the written 
statement was that that court had no jurisdiction to try the suit at 
all. So far as we can gather from the judgment of the learned 
Subordinate Judge, he seems to have found that he had no jurisdic- 
tion to try the whole suit but had jurisdiction to try part of it, and 
he has therefore proceeded to try what he regards asa preliminary 
question sufficient to determine that portion of the suit which he 
conceived himself to have jurisdiction to try. The conclusion we 
have come to is that the court below either had Jurisdiction to try 
the entire suit, or had no jurisdiction to try any part of it. Fur- 
ther, we are of opinion that the decision pronounced with regard 
to a portion of the plaintiff's claim proceeds upon erroneous princi- 
ples of law and is calculated to make it impossible for the plaintiff 
in any event to litigate a possibly just claim any further. We 
must therefore set aside the decree of the court below and remand 
the case to that court under the provisions of Order 41, rule 23 of the 
Code of Civil Procedure. In so doing however, we must makp it quite 
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clear that we do not feel able on the materials before us finally to 
determine the question of jurisdiction. We leave that question 
still open and the court below, after receiving this order of remand, 
should again take that point into consideration” at once and pass 
appropriate orders, according as to whether it finds that it has or 
that it has not jurisdiction to try the suit. The said suit arises out 
of the following state of facts. Ganeshi Lal the plaintiff and 
Babu Lal the principal defendant are brothers. They were 
admittedly up to the year 1910 members of a joint undivided 
Hindu family. In the year 1910 Babu Lal brought a guit for 
partition against Ganeshi Lal. The specification of the property 
sought to be partitioned given at the foot of the plaint sets forth 
a number of houses situated in the town of Pilkhna in the Meerut 
district, and the suit was accordingly filed in the court of the 
Munsif of Ghaziabad, within whose territorial jurisdiction the said 
property was situated. In his defence Ganeshi Lal raised a question 
as to whether the plaint contained a complete specification of the 
property which ought to be brought under partition. He pleaded. 
that Babu Lal and himself were the joint owners of a shop at 
Landhour, the Cantonment of Mussoorie, that this shop was an 
ancestral business carried on for the benefit of both parties, that it 
had not been doing well and that there were heavy liabilities attach- 
ing to the business. His written statement implies, if it does not 
actually state, that this shop or business at Landhour was in the 
possession and under the management of Ganeshi Lal, and it is 
suggested that Babu Lal’s object in suing for the partition of the 
joint family property at Pilkhna, while omitting all mention of the 
Landhour business, was to saddle his brother Ganeshi Lal with all 
the liabilities of that business while taking for himself his full half 
share in the joint property, some of which it was contended had 
been purchased out of the profits of that business at a time when 
such profits were available. This pleading obviously raises questions 
of fact and of law which the court conducting the partition would 
have had to determine before any decree could be passed; but asa 
matter of fact the case was settled by a compromise between the 
two brothers. The precise effect of that compromise as regards the 
business at Landhour is a matter of controversy in the present suit; 
but it is sufficient to note that its result was to partition the im- 
moveable property at Pilkhna ina particular manner. One large 
house was divided between the brothers in equal shares, the Eastern 
portion being assigned to Babu Lal and the Western portion to 
Ganeshi Lal. Certain other houses were assigned, some to one 
brother and some to the other, and in respect of one house it was 
provided that it should continue in the joint possession of both 
parties. A decree was passed on the 21st of December, 1910, in 
the terms of the compromise. In the year 1914, one Khairati Lal, 
a cousin of the parties, instituted a suit in which he claimed to 
recover possession of one-half share of the whole of the property 
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which had been dealt with in the partition of December the 21st 
1910, alleging himself to be the owner of the same and asking 
that his moiety might be divided by metes and bounds from the 
rest andhe be put into possession This svit, was contested by both 
the brothers, who denied that Khairati Lal had any right or title 
in respect of any share whatever in this property; but the suit was 
decreed in Khairati Lal’s favour on the 3rd of February, 1915. 
The result of this decree was that the Western portion of the largest 
of the houses in question, that is to say the portion which had been 
assigned to Ganeshi Lal at the partition of 1910, was awarded 
to Khairati Lal; and along with this one smaller building, des- 
cribed as a shop with a kuchcha house appertaining thereto, and 
another kuchcha built house were awarded to Khairati Lal out of 
the property allotted to Babu Lal in 1910. The plaintiff claims 
that, in consequence of the success of Khairati Lals .suit, he is 
entitled to re-open the question of the distribution of the joint 
family property, and more particularly of the immoveable property, 
effected at the partition of 1910. We must take it that at that 
time Ganeshi Lal and Babu Lal honestly believed themselves to be 
the sole owners of the property in their possession which they 
then partitioned amongst themselves. There was therefore a bona 
fide mistake on the part of both parties to the partition, and that 
mistake has now become apparent and has produced inequitable 
results because of the success of Khairati Lal’s suit. There is 
good authority for the proposition that under such circumstances 
the party to the partition who finds himself prejudiced asa con- 
sequence of the common mistake is entitled to have the question 
of the partition re-opened. A very clear case on this point is that 
of Maruti v, Rama (1). We agree with the principles laid down 
by the learned Judge who decided that case and we think that 
they apply to the case now before us. Ganeshi Lal however 
has chosen to complicate the question in two ways. He wishes to re- 
open, not merely the question of the division effected of the house 
property at Pilkhna by the partition of 1910, but also the question 
then raised by him as to-the respective rights and liabilities of him- 
self and his brother in connection with the business at Landhonr. 
Believing apparently that he could do this more effectually by 
-means of a suit instituted in the court within whose territorial 
jurisdiction this Cantonment is situated, he has brought the present 
suit, not in the court of the Munsif of Ghaziabad, but in that of 
the Subordinate Judge of Dehra Dun and Mussoorie. The ques- 
tion whether that court has any jurisdiction to entertain this 
plaint depends simply on whether or not any immoveable property 
sought to be partitioned is situated within the territorial jurisdic- 
tion of that court. The provisions of section 16, clause (è) of the 
Code of Civil Procedure are quite clear in their application to the 
ene case and, inasmuch as the defendant Babu Lal does not 
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live or carry on business within the jurisdiction of the Subordinate 
Judge of Dehra Dun and Mussoorie, no possible question arises 
as to the effect of any subsequent section of the same Code. 
Hither the court below had jurisdiction to entertain the whole of 
this suit or it had no jurisdiction to entertain it at all, and this 
depends on what the parties meant in that court when they spoke 
of the “ shop ” situated at Landhour. The wording of the plaint 
suggests that they were speaking only of a “business,” possibly 
carried on in a hired shop; but it has been pressed upon us on 
behalf of the plaintiff that this point is not made clear beyond 
dispute by the record as it now stands before us and that there is 
room for further enquiry in the court below. The only other 
substantial point in the case turns on the wording of the compromise 
of 1910 and the decree passed in accordance therewith. We are 
not sure that we have all the materials before us for pronouncing 
a final opinion on this point and it is not advisable that we should 
endeavour to try this question on the merits before the question of 
jurisdiction has been finally determined. According to the defen- 
dant the effect of the compromise decree of 1910 was not merely 
to assign the business at Landhour with its assets and its liabilities, 
whatever these might be, entirely to the share of Ganeshi Lal; but 
it did this independently altogether of the partition of the joint 
property effected by the other portion of the compromise, Virtually 
the contention for the defendants is that the decision arrived at 
between the parties on theirown compromise in December, 1910, 
amounted to a decision that this Landhour business did not form 
part of the assets of the joint family but was entirely a matter for 
which Ganeshi Lal alone was responsible. This is a question which 
may yet have to be determined between the parties and it is possi- 
ble that further evidence may be required before a decision can be 
pronounced. The point seems worth mentioning in order to make 
it clear that, in saying that Ganeshi Lal is in our opinion entitled 
to have a re-partition of the joint family property made in conse- 
quence of the success of. Khairati Lal’s suit, we are not pronouncing 
any opinion one way or the other as to whether the assets or the 
liabilities of the Landhour business should or should not be taken 
into account in connection with such re-partition. Our order there- 
fore is that we remand this case to the court below under Order 41, 
rule 23 for re-trial subject to the remarks we have made. We 
leave all costs of this appeal to be costs in the cause. 


Warsa, J.—TI entirely agree. I only wish to add one word on 
the point arising on the merits which was substantially argued 
before us. I agree with the decision in I L. R, 21 Bom., 333, 
but I think that there is danger in stating as a general princi- | 
ple that proof of such matter entitles the party to re-partition. I 
do not think that it entitles him to open up the previous decision 
except in so far as is necessary to apportion the loss which arises out 

eof the few fact. The right is based simply upon this principle, 
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that where parties arrive at a-partition aither by agreement, or 
by a deoree (which after all is only a more solemn and binding 
form of agreement,) there is an implied and mutual right of 
indemnit® or eontribution in respect of any paramount claim by 
a third person which throws the burden of a loss not contemplat- 
ed in the partition proceedings unfairly upon one of the parties. 
If the original decision has been arrived at by a common mistake, 
which of course in the case of a decree is adopted by the court 
making the decree, the mistake can be set right pro tanto. 


B. K. M Case remanded. 


DEBI PARSHAD anp axnortarr (Plaintiffs) 
versus 


BADRI PARSHAD (Defendant)* 


Limitation Act (IX of 1908), section 28, schedule J, article 144— Right ocourring 
on occasion —Adverse possession—Right to take wood from trees when fallen 
or cui—-Right disputed on two previous occasions—No uninterrupted and 
continuous possession. 


Plaintiffs’ ancestor obtained leave in 1867 to plant trees on land belong- 
ing to Government. He was to do so at his own expense and to tend 
them ; the only right he was entitled to was to get the fallen dry wood 

. from the trees. Certain transfers of the village took place, and on two 
occasions viz., once in 1900 and at another time in 1910, the defendant 
who bad purchased the village got the proceeds of the sale of such wood. 
The plaintiffs on both the occasions asserted their claim to wood or the 
price thereof but remained unsuccessful, Witbin six yeais from the date 
of the last sale they brought the suit for deolaration of their right to get 
the dry wood onder the agreement of 1867. The defendant pleaded 
adverse possession :—Held that the right being one which could only be 
exercised on occasion thatis when the.wood might fall or be cut from 
the trees, and not occurring every year or at stated times, and there 
having been disputes as to the right between the parties on two previous 
occasions, there could be no adverse possession., f 


Query, whether section 28 of the Limitation Aot applies at all to a case 


like this. - 
o S, A. No 712 of 1916: j 
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SECOND APPEAL from a decree of G. C. BapHWaAR Esq., Addi- 
tional Judge of Farrukhabad confirming a decree of Ali Ausat Esq., 
Officiating Subordinate Judge. 


Suit for declaration of right. ° 


The facts of the case are shortly as follows:—Madan Gopal, 
the father of the plaintiffs, was a mortgagee in possession of a village, 
called Runi Charsai. There was a bachcha road leading from Runi 
Charsai to mouzah Patia. In 1867, Madan Gopal made an appli- 
cation to the Collector of Farrukhabad asking for permission to 
plant a row of trees on either side of the kachcha road for the com- 
fort and convenience of travellers. He represented further that he 
would never sell the trees, would watch and tend them at his own 
expense and appropriate for his own use dry fallen wood of the 
trees. The Collector gave the permission asked for, and Madan 
Gopal planted the trees. In 1883 Madan Gopal transferred bis 
zamindari in mouzah Runi Charsai, but did not transfer bis rights 
in the trees planted on the roadside. Subsequently the zamindari 
came into the possession of the defendant by purchase in 1887. 
The sale deed in his favour included the row of trees abdéve men- 
tioned. The defendant thereupor began to assert his rights to the 
row of trees and on some occasions. he appropriated the fruits to his 
own use. In 1900 the District Board had the branches of the 
trees lopped off. Madan Gopal and the defendant laid claim to the 
price realised on the sale of the loppings. After enquiry, the 
District Board paid the price to the defendant. In 1901 the defen- 
dant sued some persons for damages for wrongful plucking of the 
fruits. The suit was dismissed by the District Judge on the ground 
that the defendant had no right whatever in the trees. In 
1910, some dry wood was sold by the District Board and again 
rival claims were made by the defendant and the plaintiffs (as the 
heirs of Madan Gopal). The District Board again recognized the 
rights of Badri Prasad and paid over the money to him. The 
plaintiffs instituted this suit for a declaration of their rights to the 
dry and fallen wood of the trees. The defendant pleaded that the 
the trees were appurtenant to his zamindari and in the alternative 
that he had been in adverse proprietary possession of the trees for 
over twelve years. The courts below dismissed the suit. The 
lower appellate court found that the trees stood on Government 
land and were in possession of the same. It nevertheless held 
that time at the latest had begun to run against the plaintiff since 
the dispute in 1900 and the suit was therefore barred by time. 


Plaintiffs appealed. 


Kaas Nath Katju, for the appellants.—There can be no ad- 
verse possession of a right such as the one claimed by the plaintiffs. 
A plea of adverse possession presupposes two things, firstly, that 
the plaintiff was entitled to immediate possession of the p.operty in 
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dispute, and secondly that the defendant isin such possession. In 
the present case neither supposition holds good. Neither party is 
entitled to possessien of the property. Government is in posses- 
sion as of fight. The right reserved by Madan Gopal was to the 
fallen woed and would only become operative whenever any wood 
happened to fall. Such a right is incapable of adverse possession 
by any body. The party relying upona plea of adverse pos- 
session has to make out continuous un-interrupted possession in 
himself for 12 years. Here wood happened to fall twice in 12 
years, once in 1900 and again in 1910. The wrongful appropriation 
by the defendant of such wood on those two occasions would not 
deprive the plaintiffs of their right for ever. Every fresh invasion 
of a right gives a cause of action for a suit for declaration until the 
right itself is extinguished by operation of seotion 28 of the Limita- 
tion Act. 


Tlahi Bakhsh v. Harnam Singh, [1898] A. W. N., 215 ; 
Allah Jillai v. Umrao Hussain, [1914] I. L. R., 36 AlL, 492, 


Section 28 is expressly confined to suits for possession of pro- 
perty and does not apply to claims of any other kind. It was 
impossible for the plaintiffs to claim possession of this intangible 
right. Rights of this description are valuable and have been re- 
cognized by the courts. 


Bishan v. Naipdl, [1885] A. W. N., 299; 


Bailey v. Stephens, [1862] 12 C. B. N. S., 91, S. C., 42 E. R., 1677 at 
1084. 


In order to prevent all further disputes this was a fit case for 
the granting of the declaration prayed for. 


Surendra Nath Sen, for the respondent.—The findings show that 
the defendant has been exercising all acts of possession which were 
open to him having regard to the nature of the property. He had 
been appropriating and selling the produce of the treea ever since 
1889 and taking the fallen wood whenever there was any, and had 
all along been asserting his rights. It is true that the Government 
was in possession of the trees, but it was open to the defendant to 
acquire by adverse possession all the rights which the plaintiffs had 
in them and much more over and above that, Just as itis open to 
one to acquire by adverse possession the limited rights of a tenant. 
It is not in every case that actual physical and continuous posses- 
sion should be proved to make ont a title by adverse possession. 


Lord Advocate v. Young, [1887] 12 A. C., 544. 


The right of Madan Gopal has been constantly denied during 
the last 25 years, and it is too late now to seek a deglaration. The 
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granting of a declaration is within the discretion of the court, and 
such discretion should not be exercised in support of sucha vague 
and shadowy right as claimed by the plaintiit. , 


Further the plaintiffs are the sons of Madan Gopal.” There is 
nothing to show that the original grant ip favcur of Madan Gopal 
enures for the benefit of his successors. There is no formal grant 
in existence ; and the application made by Madan Gopal in 1867 
does not show that it was anything more than a personal license 
given to Madan Gopal alone. To entitle themselves to a declara- 
tion the plaintiffs must prove clearly that they have the right they 
claim, The Government was also a necessary party. 


Kailas Nath Katju, in reply—The case has been fought 
throughout on the footing that the right reserved to Madan Gopal 
was a heritable and transferable right. In fact the defendant him- 
self had in the first instance claimed as a transferee from Madan 
Gopal. The defendant should not be allowed to raisea new point 
in second appeal. Having regard to the very nature of the right, 
the presumption was that it must have been regarded as deritable. 
The Government had never denied the existence of the right and 
was wholly indifferent as to the merits of the rival claimants. 


The judgment of the Court was delivered by 


TUDBALL, J.—Thbis is a plaintiff's second appeal. Tho facts of 
the case are as follows. In the year 1867 the father of the two 
plaintiffs, one Madan Gopal, was the mortgagee of certain zamin- 
dari rights in the village of Runni Chursai. There was a public 
unmetalled road which ran from the village lands of this village 
up to the pucsa road some short distance away. This public road 
belonged to the state and still belongs to it. In 1867 there were 
no trees standing on it and Madan Gopal applied to the Collector 
of the district in writing pointing out this fact and that he wished 
to plant trees upon the public road for the benefit of the public; 
that he would tend and look after them, and that he would only 
claim the wood that might fall from the trees as his own. He 
would havo no right to sell the trees. The Collector agreed to this 
and Madan Gopal planted these trees along the public road. It is 
quite clear, as the land vested in the state the ownership of the 
trees did not vest in Madan Gopal, but as the Collector had agreed 
to the condition that he was to take the fallen wood, he no dovht 
continued to take it so long as he remained in the village, but in 
the years 1885 and 1887 there were certain tranefers of the zamin- 
dari shares in the village and Madan Gopal lost all interest in the 
zamindari of Mauza Runni Chursai. In 1887 Badri Prasad became 
aco-sharer in the village by a sale deed under which his transferor 
purported to sell to him not only the zamindari share but also 
the trees which had been planted upon the road as being his. In 
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1890 and again in 1892 Badri Prasad sold the fruit of these trees 
to various persons. In 1899 he had some civil litigation in regard 
to the fruit of the trees against a third party.’ In 1901 the Chair- 
man of theeDistrict Board under whose control the road is, sold 
the fruit to a third party. Badri Prasad objected and the Collector 
concelled his sale. In 1900 the trees were lopped and the loppings 
were sold by the District Board. Badri Prasad claimed title to 
the loppings. Madan Gopal objected to his claim. The Collector 
finally decided that Badri Prasad was entitled and paid over to him 
the proceeds from the sale of the loppings minus expenses. In 
1901 Badri Prasad had some civil litigation against certain other 
persons who were co-sharers inthis village. They had taken the 
fruit of the trees and he sued them for damages. They denied his 
title in every way to the trees or to the fruit. The court of first 
instance gave Badri Prasad a decree. On appeal the suit was dis- 
missed by the District Judge on the clear finding that Badri Prasad 
had not a shadow of a title whatsoever to the trees or to the fruit 
or to any of the produce thereof. Madan Gopal in that suit was 
called aya witness and testified to his claim and to the proceedings 
of 1867 on the basis of which the District Judge decided againat 
Badri Prasad. In 1910 some more branches fell from these trees 
and there was a dispute between the plaintiffs who are the sons of 
Madan Gopal on the one side and Badri Prasad on the other. 
Again the proceeds of the sale of the wood were made over to Badri 
Prasad by the District Board. The present suit was brought 
within six years from this, that is, on the 18th of March, 1915, in 
the court of the Subordinate Judge of Farrukhabad. The plaintiffs 
in their plaint claimed that they were the owners of and in posses- 
sion of the trees; that they had been protecting and ‘looking after 
the trees and had been taking all the produce thereof that their 
father had been in continuous possession of the trees and that they 
were like him still in possession, that the defendant Badri Prasad 
had no right or title or interest whatsoever in these trees; that in 
the absence of the plaintiffs the defendant had realised the value 
of the wood from the District Board; that they had got to know 
of it in the month of November, 1914, hence the pregent suit. 
They asked for a declaration that the trees were planted by their 
father; that they were still in possession of the trees and that they 
were the owners thereof. They further asked for an injunction 
restraining the defendant from interfering with the plaintiff's right. 
The defendant in reply pleaded that the land on which the trees 
stood was zamindari land and not the property of the state and 
that it belonged to the defendant; that the property had been sold 
and purchased by him in 1887 and that he was the owner and in 
possession of the trees; that the plaintiffs had no title what- 
soever; that even if the defendant had no real title in the begin- 
ning, stil] he and his predecessores had been in proprietary and 


adverse possession and enjoyment of the trees since the year 1881,. 
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and therefore the suit was barred by limitation; the defendant 
having acquired title by prescription. The court of first instance 
found that the trees were planted on the land of the road; that the 
land was the property of the state; that the trees hadenothing to 
do with the zamindari of the defendant; that the plaintiffs claim 
however was barred by twelve years adverse possession and that 
they were not entitled to the declaration, the defendant having 
held adverse possession since the year 1885. In the course of the 
suit on the 16th of June, 1915, the plaintiffs pleader. vide rubkar 
65 A, clearly stated to the court that his client only claimed a 
right to tend the trees and to take the fallen wood ; that he claimed 
no greater right than this; that he had nothing to do with 
the fruit etc. The plaintiffs appealed. The court below has 
treated the case as if it was clearly a suit in respect to the 
ownership of the trees and the possession thereof. It has said 
that the questions for determination in the appeal are :— Whether 
the plaintiffs have been in possession within twelve years of 
the suit or whether the defendant has been in adverse pro- 
prietary possession for more than twelve years; also whether the 
suit is barred by limitation, In the preamble of its judgment 
the lower appellate court has stated the facts as to the planting 
of the trees. In the body of its judgment it has stated as 
follows :—‘‘No trees nor any rights in them were transferred to 
the defendant, nor are the trees standing on village lands. Under 
the contract with the Collector the plaintiffs’ father reserved to. 
himself only the right to take the fallen wood of the trees but 
nothing else. No rights in the trees could be transferred by the 
planter of the trees. The plaintiffs have no zamindari left in the 
village and they do not reside in Mauza Runni Chursai. They 
brought this suit fora declaration that they were the owners of 
these trees and had the right to take the fallen wood and also for 
an injunction that the defendant should not interfere with the 
exercise of their right. The appellate court held that the defen- 
dant had been in possession, (presumably of the trees, though it 
does not say so clearly) for more than twelve years and has dis- 
missed the appeal and the suit. The plaintiffs come here in second 
appeal. It is clearly admitted before us that the only right which 
the plaintiffs claim and can claim is the right to tend the trees and 
to take any wood that may fall; that they have no concern what- 
soever with the fruit, and that they have no other right whatsoever 
in the trees. It is conceded before us on behalf of both parties that 
these trees, planted in the manner stated above and standing on 
public property belonging to the state, do not belong to either 
party ; tbat in so far as they are in any one’s possession, they are 
in possession of the Government. It is urged on behalf of the 
plaintiffs that there has been no adverse possesgion and cannot be 
any such adverse possession in a case like this such as is contemp- 


e' lated by section 28 of the Limitation Act. On behalf of the 
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respondent however it is urged that in so far as any right could be 
exercised by the parties, it has been regularly exercised -by the 
defendant and his predecessors-in-title for well over twelve years. 
We think jt should’be made quite clear that the only right which 
is in dispute before us is the right to take the fallen wood. Under 
the application of 1867 that was the only right which was given to 
Madan Gopal. The plaintiffs therefore are not and cannot be 
concerned with the fruit and if the District Board or the Collector 
has in the past allowed Badri Prasad to tske the fruit, that is no 
concern of the plaintiffs, for they themselves have no right to it 
admittedly. As to the fallen wood, there are only two years in 
which there has been. any dispute whatsoever. One was in the 
year 1900 and the otber was in the year 1910. In both these 
years there were disputes and in both years the Collector gave the 
value of the fallen wood to Badri Prasad. Itis impossible there- 
fore in our opinion to say that these two occurrences show that the 
defendant has been in adverse proprietary possession of the right 
which the plaintiffs now claim before us. There ig no question of 
proprietary right in the trees. No doubt the parties litigated in 
respect thereto in the courts below but one fact is clear and that 
is that neither party is the owner of the trees and that the sole 
right in dispute before us is the right to take the fallen wood. 
We have considerable doubt whether section 28 of the Limitation 
Act has any application whatsoever to this case but even assuming 
that it has, it is impossible to hold that by reason of the two disputes 
‘in 1900 and 1910, the defendant has established continuous adverse 
possession of this right as against the plaintiffs. The right is one 
which clearly can only be exercised on occasion, that-is when any 
wood may fall or be cut from the trees. It does not occur every 
year or at stated times. It is urged that the plaintifi’s suit should 
have been brought at least within six years of the dispute of 1900, 
but we do not think the plaintiffs were bound to come into court 
on- the occasion of that invasion of their right. It was again 
invaded in the year 1910, and they have come into court within 
six years of that invasion to establish their right to take the fallen 
wood. We therefore cannot agree with the court below that the 
suit is barred by limitation in any way atall. It has however 
been urged before us that the plaintiffs have no right whatsoever 
even to the wood, under the petition and order of the year 1867 
and that this Court therefore should grant them no declaration 
whatsoever. This is a point which has not been raised before in 
the course of this litigation. It amounts to asserting that Madan 
Gopal’s right under the transaction of 1867 was purely a personal 
right which could be transferred neither by inheritance nor by 
sale, but this has not been the position which the parties have 
taken up in the courts below. Badri Prasad’s claim was actually 
based on a transfer in his own favour and the litigation having 
been fought out on the assumption that the right was a transferable 
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and heritable one, we can see no necessity whatsoever to allow 


_ this point to be raised at this stage of the case. The District 


Board or the Secretary of State for India are neither of them 
parties to the present litigation and the decree therain will not 
affect them in any way. It.will be time enough to decide this 
question when either of these two parties are involved in litigation 
with the plaintiffs or the defendant. This appeal is decided on the 
assumption that the right of Madan Gopal to take the fallen wood 
is a transferable right which descends io his heirs. The result 
therefore of our findings is this, that the plaintiffs are entitled to a 
declaration that they are entitled to take the fallen wood of the. 
trees iw dispute. which were planted by Madan Gopal on the basis 
of his application of 1867 and that-the defendant has no right to 
interfere with the plaintiffs taking of that wood. There is no 
necessity whatsoever for any injunction as the exercise of this right 
can only occur from time to time, and the person who will be in 
possession of the wood will bẹ the Qollector or the District Board 
antil either party claims it. The rest of the plaintiff's claim is dis- 
missed. In view of the exaggerations on either side in fhe course 
of this litigation and the fact that both parties claimed originally 
much more than they were entitled to, we think that the proper 
order as to costs of this litigation will be that each party shall bear 
their own costs throughout. We direct accordingly. 


“Decree mife: 
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O. GANAPATHY MUDALIAR (Plaintif) ala 
versus : Poa 1917 
N. KRISHNAMAOHARIAR ann omens: (Defendants) Nov., 13, 18. 
Code of Civil Procedure (Act XIV of 1882), section 344—Might, and ought p 
— Lortgage—Suit for sale—Decree for sale—Sale under decree not in LORD 
compliance with Transfer of Property Act—Does such sale bar mortgagor's aen 


right to redesm—Transfer of Property Act (Act IV of 1882), sections Sm Joun 
60, 88, 89. EDGR, 

In a mortgage sunit for sale the decree made did not specify a day for p ear 
payment as prescribed by sections 86 and 88 of the Transfer of Property BART, 
Act. In execution of the decree the moitgaged property was attached, SIR 
sold, and purchased (with the permission of the court) by the decree- panna 
holder. The sale was confirmed. The mortgagor thereafter sued for 


redemption. 


Held: that as the property and all right, title and interest of the 
defendants in the suit for sale had in fact been sold under the decree of a 
competent court and such decree had not been appealed it was immaterial 
whether or not the provisions of the Transfer of Property Aot were com- 
plied with and that even thoagh such provisiong had not been complied 
with thoge defendants were debarred from a right to redeem, 

Held also that the present suit was barred by section 244 of the Code of 
Civil Procedure, 1882, inasmuch as the questions now raised could and 

© ghould have been raised before the sale was confirmed and if so raised 
-would have been decided by the court execaling the decree. 


l ee Prasunno Coomar Sanyal v, Kası Das Sanyal, [1892) 19 I. A., 166, 
- ` followed. l 


APPEAL from a decree of the Madras High Court (MILLER and 
TYABIEE, JJ.), dated February 17th, 1914, affirming a decree of the 
District Judge of North Arcot. 


One Kumaraswami Mudaliar, a Hindu governed by the Mitak- 
shara law, executed three mortgages of ancestral property ; (1) in 
1876 in favour of Varadappa, (2) in 1879 in favour of a vakil 
named Vijayaraghavachariar and (3) on the 10th May 1881 in 
favour of Narasingha. Subsequently two sons were born to the 
mortgagor, namely, the plaintiff-appellant and his brother since 
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deceased, in 1881 and 1882,respectively. The first and third mort- 
gages were assigned to the vakil. Subsequently the vakil sued on 
the third mortgage for sale of the mortgaged property, and made the 


Ganaparny father and his two sons defendants. At the tria? the fathpr objected 


MuUDALIAR 
gp 
KRISHNA- 
MAOHABIAR. 


that he was not the guardian of his two.song but the Judge over- 
ruled the objection and made a decree dated 15th April, 1886, for 
sale of the mortgaged property. On the 16th August, 1886, the 
decree-holder applied for execution by attachment and sale of the 
mortgaged property. On the 28th September, 1886, Govindarajg, 
an uncle.of the minors, applied to be appointed guardian of the 
minors and. for an- order setting aside the decree, on the ground 
that the-minors were ‘not represented. The court granted the 
application and ordered a new trial. But Govindaraju did not file 
any written statement.and the case was heard ez-parte and the court 
made a decree, dated 15th November, 1886, against the defendants 
for.eale of the mortgaged property. - On further proceedings under 
the application of the 16th August, 1886, the properties were subse- 
quently sold in execution and were purchased by the decree-holder 
with the leave of the court The plaintiff's father died in 1894 and 
in 1904 ihe plaintiff obtained the release of his brother’s rights and 
instituted the present suit in 1907 to redeem all the three mortgages 
in suit. The District Judge held that the plaintiff was properly 
represented and was bound by the decree and by the execution 
proceedings and that the suit was barred by section 244 of the 
Code of Civil Procedure, 1882. Plaintiff’s appeal to the- Madras 
High Court. was dismissed. He thereupon preferred the present 
appeal tothe Privy Council. 


Some respondents, who had purchased portions of the mortgag- 
ed property from the mortgagee, did not appear, 


Sir Wiliam Garth, for the appellant.—-The minors here were not 


parties to the sale proceedings. The sale was inexecution of the 


decree dated April 15th, 1886-: it was only under that decree that 
attachment was made on the application of August 14th, 1886. But 
that decree was set aside: and in the subsequent proceedings the 


“minors were described as under the protection of their father ; 
` they were not properly on the record and are not bound. 


Khirajmai v. Daim, [1904] 82 I. A, 23, 38 ; 5. 0., I. L. R., 82 Cal. 
296, 812 ; 

Musammat Bashir-un-nissa v. Muhammad Ismail Khan, [1909] 86 I. A. 
168; 8. 0., I. L. R , 31 AIL, 572 


In any case the right to redeem has not been extinguished. 


Under section 60 of the Transfer of Property Act’ that right 


continues until it is extinguished by act of the parties or by order 
of a court. The right can only be barred if certain steps are taken 
ander the Act, and these steps have not been taken. Transfer of 
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Property Act, 1882, (Act IV of 1882) sections 58, 60, 85, 86, 88 - 


and 89, . There is no authority for thé proposition that the mere 
sale under a decree bars the right to redeem, even though the pro- 
visions of the Act have not been complied with. 


Reference was made to l 
Mallikarjumadu v. Lingamurti, [1900] I. L. R., 25 Mad., 244. 


Sir Erlé Richards, K. C.. for the respondents 1 to 5.—A sale of 
ancestral property in execution of a decree conveying the right, 
title and interest of the father of a joint family is -binding on the 
8008. , Sa E e eu 

Sripat Singh v. Tagore, [1916] 44]. åA 1 . ae e e 


~*~ 


The minors were properly represented and thé second decree 
of the 15th November was substituted for the first decree on the 
15th April. The attashment and sale really took place under the 
second decree, Govindaraju was fully aware of the pending sale. 
In any case the plaintiff was a party to the re-trial of the suit, and 
is bound by the decree and the execution proceedings therein. A 
separate suit is barred by section 244 of the Code of Civil Pro- 
cedure, 1882. - 


Prasunno Coomar Sanyal v. Kali Das Sanyal, [1892] 19 I. A., 166; 
S. ©, I. L. R., 19 Cal., 683, 


ig conclusive on the point. The questions now raised could and 
ought to have been raised before the sale was confirmed under 
that section, 


_ Garth, in reply —The sale really took place under an attach- 
ment made under the first decree. In order to see what was sold 
gt a judicial sale the court must look at the proceedings which 
culminated in the sale. 


Thakur Barmha v. Jibanram, [1913] 411. A., 38, 48; S. C., LL R. 
41 Cal., 590, 599. 
Section 244 of the Code has no application because the minors 


were not parties to the execution, proceedings and were not pro- 
perly represented therein. 


Their Lordships’ judgment was delivered by 


Sır Joan Epes.—tThis is an appeal from a decree of the High 
Court at Madras, dated the 17th Febraary, 1914, which affirmed 
a decree, dated the 9th February, 1910, of the District Judge of 
North Arcot, by which the suit was dismissed. The plaintiff is the 
appellant. : 

The suit was brought in the court of the District Judge of 
North Arcot on the 16th November, 1907, to redeem three mort- 
gages dated respectively the 12th December, 1876; the 7th Jafiuary, 
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1879 ; and the 10th May, 1881. The mortgages were of ancestral 
property, and were made by. the father of the plaintiff before the 
plaintiff or his brother, since deceased, were bogn. The mortgage 
of the 7th January, 1879, was in favour of N. Vijayaraghfvachariar, 
a vakil, to whom their Lordships will refer as the vakil. The 
mortgages of the 12th December, 1876, and the 10th May, 1881, 
vested by assignment in the vakil The plaintiff in this suit was 
born in September 1881 ; his brother was born in May, 1882 


On the 19th March, 1886, the vakil brought in the District 
Court of North Arcot, a suit for sale on the mortgage of the 10th 
May, 1881, against the plaintiff’s father, the plaintiff, aged 4 years, 
and his brother, aged 3 years, the brothers being described as 
‘‘maintained by the frst. defendant,” who was their father. The 
guit was entered on the files of the court as Original Suit No. 5, of 
1886 Their, father, who bad not been appointed as their guardian 
for the suit, objected that he was not their guardian, but the Dis- 
trict Judge overruled the objection, and on the 15th April, 1886, 


made a decree in the following terms :— š 


“It is ordered that plaintiff do recover 10,89! rupees, together with 
further interest at 6 per cent, per annum from date of plaint to date of 
payment and costs, to be recovered from the first detendant personally, 
and by sale of the mortgaged property.” 


That decree was doubtless intended to be in compliance with 
the provisions of ‘‘ The Transfer of Property Act, 1882,” but it did 
not comply with those provisions. 


On the 16th August, 1886, the vakil presented to the District 
Court his petition, under section 230 of the Code of Civil Proce- 
dure, 1882, for execution of the decree of the 15th April, 1886. 
The petition was entered on the files of the court as “ Execution 
Petition No. 57 of 1886 in O. S. (Original Sait) No. 5 of 1886,” and 
by it the petitioner prayed “that the amount may be recovered 
with further costs, together with further interest, by the attach- 
ment and sale of immovable property set out in the schedule here- 
with filed.” In that petition the present plaintif and his brother 
were described as minors, defendants ‘‘ by their guardian the first 
defendant.” In the schedule the vakil disclosed the fact that there 
existed the mortgages of the 12th December, 1876, and the 7th 
January, 1879. On the 18th August, 1886, the warrant of attach- 
ment was issued, and on the 13th September, 1886, a notice of sale 
was issued. 


On the 28th September, 1886, one Govindaraju Mudali, who was 
a maternal uncle of the present plaintiff and his brother, applied to 
the District Court to be appointed their guardian and to have the 
decree of the 15th April, 1886, set aside, on the ground that their 


e fatherewas not their proper guardian. Govindaraju Mudali appar- 
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ently contended in support of his application that’ the debt in respect Civir, 
of which the mortgage of the 10th May, 1881, had been given was 
not one which the minors or the properties were liable to discharge. ee 
On the 10th November, 1886, the District Judge held that the ap- Gaxaparuy 
pointment of the father as guardian had been illegal, and in his place = Mupattan 
appointed Govindaraju Mudali as guardian of the minors, and set _ ¢ 
aside the decree of the 15th April, 1886, as against them. Govinda- e 
raju was ordered to put in a written statement on the 15th Novem- 
ber, 1886, on behalf of the minors, but he failed to do so and did Sir John 
not appear. On the 15th November, 1886, the District Judge Edge. 
made a decree that the plaintiff (the vakil) ‘“‘do recover 10,891 

rupees, together with further interest at 6 per cent, per annum 

from date of plaint to date of payment, and costs, to be recovered 

from the first defendant personally and by sale of the mortgaged 

property.’ That decree did not comply with the provisions of 

“The Transfer of Property Act, 1882,” but it was not appealed and 

it became final. It was obviously intended to be in supersession of 

the decree of the 15th April, 1886, and must be regarded as having 

superseded that decree, 


On the 24th January, 1887, the court of the District Judge 
caused a proclamation of the intended sale tobe made under 
section 287 of the Code of Civil Procedure, 1882. The proclam- 
ation is described on the face of it as in O. 8. No. 5 of 1886, 
application No. 57 of 1886 and proclaimed that— 


“Whereas the immovable property mentioned in the liat attached hereto 
and belonging to the said defendauts (the father and his two sons) has 
been attached upon a pelition being presented for exeontion of the decree 
passed in the above sait Take notice that if the amounts specified 
below be not paid into this court or if no other steps be taken to 
satisfy the decree, the said property shall be gold in public auction in 
this court on the 19th September, 1887, and that in that sale the right, 
title, and interest possessed by the above defendants alone in respect of 
that property shall be sold.” 





So far as appears from the documents in the record, the only 
attachment which had issued was that of the 18th August, 
1886. 


It appears that Govindaraju Mudali, as the guardian of the 
minors, had appealed to the High Court at Madras from some 
order which the District Judge had made on the 20th December, 
1886, in original suit No. 5 of 1886. Whatthe order appealed 
from was does not appear, nor is there anything in the record which 
suggests what the nature of the order was. However, that appeal 
not having been disposed of Govindaraju Mudali, at some time 
between the 24th January, 1887, and the 2nd March, 1887, applied 
to the High Court for an order to stay the sale of the property , 
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attached in execution of the decree of the District Court of North 
Arcot in original suit No. 5 of 1886. That application was dis- 
missed by the High Court on the Ist August, 1887, 


6 
On the 28th February, 1887, the District Court made an order 
permitting the vakil to bid at the sale. On the 19th September, 
1887, the immovable properties in question were sold, subject 
to incumbrances, by .public auction, and the vakil became the 
purchaser. 


The sale was confirmed by the District Judge on the 13th De- 
cember, 1887, and he, on the lst February, 1888, gave the sale 
Certificate under his hand and the seal of the court. The vakil 
died before this present suit; the first respondent is his son. The 
other respondents are purchasers from the vakil. The father of 
the present plaintiff diedin May 1894. The plaintiff's brother 
died in September 1904 The present plaintiff, his brother and 
their father, had constituted a Hindu joint family. 


On behalf of the appellant here it was contended tha,the sale 
took place in execution of the decree of the 15th April, 1886, 
and not in execution of the decree of the 15th November, 1886, 
and that under such circumstances only the right, title, and interest 
of the father were sold. That contention is based on the fact that 
the dttachment of the 16th August, 1886, was made under the 
decree of the 15th April, 1886. The sele must have been under 
the decree of the 15th November, 1886. Noone was or could 
have been misled as to the decree under w ich the sale was taking 
place. The proclamation of sale of the 24th January, 1887, was 
made subsequent to the decree for sale of the 15th November, 
1886, and must have been made consequent on that decree, with 
the knowledge of all parties and without challenge, and that pro- 
clamation shows that what was to be sold by auction was the 
right, title, and interest in the property of the defendants to the suit 
of the 19th March, 1886, and the certificate of sale shows that 
the right, title, and interest in the property of the defendants to 
that suit were sold to the vakil. The present plaintiff and his 
brother were defendants to that suit, under the guardianship of 
Govindaiaju Mudali, at the time when the decree of the 15th 
November, 1886, was made and at the time when tbe sale took 


‘place, and thence until the sale was confirmed and the certificate 


of sale was made. 


It has also been contended on behalf of the appellant here that 
as the provisions of “The Transfer of Property Act, 1882,” were 
not complied with in the suit for sale of the 19th March, 1886, 
aud as no day was fixed by the court on which payment might be 
made within six months from the date of declaring in court the 
amount duo, the defendants to the suit of the 19th March, 1886, 


e were hot debarred from aright to redeem. It appears to their _ 


"A 
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Lordships that the answer to that contention is that whether or not 
the provisions of “The Transfer of Property Act, 1882,” were comp- 
lied with, the property and all right title, and interest of those defen- 
dants in if were in® fact sold to the vakil ina execution of a decree 
of a court which has jurisdiction to entertain the suit in which the 
decree was made, and that decree was not appealed. 


By section 244 of the Code of Civil Procedure, 1882, it was 
enacted that :— 


244. The following questions shall be determined by order of the 
court executing a decree and not by a soparate suit (namely) :— 


“(o.) Any other question arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating to 
the executon, discharge, or satisfaction of the decree, or to the stay of 
execution thereof.” 


This Board decided in Prosunno Coomar Sanyal and another v. 
Kasi Das Sanyal and others(), that section 244 had been rightly held 
in India to apply in a case in which the question raised concerned 
. the auction purchaser at an auction sale as well as the parties to the 
suit. In this case the vakil wasthe auction purchaser and was algo 
a party to the suit. The questions raised in the present suit could 
have been raised before the sale was confirmed, and, if so raised, 
would have been determined by the court which was executing the 
decree of the 15th November, 1886. 


Their Lordships will humbly advise His Majesty that this appeal 
fails,and should be dismissed. The appellants must pay the costs 
of this appeal. 


A. P. P. _ Appeal dismissed. 
Douglas Grant :—Solicitor for the appellant. 


Chapman Walker and Shephard :—BSolicitors for the respondents. 
(1) [1892] 19 I. A., 683, 
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FULL BENCH. 


a ra 


CHUNNI LAL (Defendant) 
versus 
NARSINGH DAS (Plaintiff) 


Defamation— Libel in judicial proceeding—Privelege-—Liability for damages 
in a cvil action, 
Defamatory statements made by a party in a petition presented to a 
Criminal Court are absolutely privileged in. a civil action for damages 
based on libel. 


There is no statute in India dealing with civil liability for defamation. 
The rale to apply is that of justice, equity and good conscieygce This 
has been interpreted by the Privy Council in Wajhela Rajsanji v. Shekh 
Mashidin, L. R., 14 I. å., 89, to mean the rales of english Law if found 
applicable to Indian sooiety and circumstances, and there is nothing in 
the circumstances and society of this country that would make it improper 
or inadvisable to apply the wnglish Rule of privilege which is well- 
established in England to India. 


Abdul Hakim v. Tej Chandar Mukarji, I. L. R., 8 AN., 815, overruled; 
Angada Ram Shaha v. Nemai Chand Shaha, 1. L. R., 23 Cal., 867, dis- 
sented from. 


SECOND APPEAL from a decree of L. Marnssaut Esq., District 
Judge of Mainpuri confirming a decree of Babu Prem Behari, 
Munsif. ; 

Suit for damages for defamation. The facts shortly are as 
follows :— 

Chunni Lal, the defendant appellant, was being prosecuted for 
an offence under section 193, Indian Penal Code, and he had 
engaged the plaintiff-respondent, a pleader to defend him. For a 
time Chunni Lal was allowed to remain at large on his own recog- 
nizance. On the 22nd August, 1913, however, he was ordered to 
finda surety in the sum of one hundred rupees. The plaintiff 
agreed to stand surety and executed the bail bond. But to make 
his position quite secure, he asked his client to pay him Rs. 100, 
which Chunni Lal did. The pleader thereupon applied to be 
permitted to deposit the one hundred rupees in cash. The Deputy 
Magistrate being in camp, the pleader was ordered to deposit the 

° 3. A. No. 1478 of 1915, 
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money in the Shikohabad Sub-Treasury. The plaintiff did so, but 
by some mistake the proper number of receipts was not granted. 
On the 4th September, 1913, the case under section 193, Indian 
Penal Code, was taken up. Chunni Lal engaged another pleader 
and was acquitted. On 17th September, 1913, Chunni Lal put ina 
petition in the Deputy Magistrate’s court stating that as no 
intimation had been received by the court about the deposit of the 
hundred rupees, he was not sure that the money had been deposited 
at all and praying that enquiry be made from the Tehsildar of 
Shikohabad. Subsequently Chunni Lal saw the District Magistrate 
and complained orally. The District Magistrate told him to file a 
complaint. On 24th September, 1913, Chunni Lal filed a regular 
complaint against the pleader, Chaube Narsingh Das, charging him 
with offences under sections 420 and 409 of the Indian Penal Code 
(cheating and criminal breach of trust). In the meantime, on the 
22nd September, 1913, a reply was received in the Deputy Magis- 
trate’s court from the Tehsildar of Shikohabad to the effect that the 
money had been deposited by the pleader on the 22nd August, 1913. 
Chunni LAJ, before filing the complaint, did not take the precaution 
of enquiring from the Deputy Magistrate’s court whether any reply 
had been received from the Tehsildar of Shikohabad. The District 
Magistrate, without issuing process to Chaube Narsingh Das, held 
a preliminary enguiry into Chunni Lal’s complaint under sections 
420 and 409, Indian Penal Code, and dismissed it under section 203 
of the Code of Criminal Procedure. Chaube Narsingh Das then 
brought a complaint charging Chunni Lal with defamation, under 
section 499, Indian Penal. Code, in respect of the statements made 
by the latter in his petition of complaint dated the 24th September, 
1913. The District Magistrate dismissed Narsingh Das’s complaint 
holding that the ninth exception to section 499 of the Penal Code 
covered the case. Nersingh Das applied in revision to the Sessions 
Judge, who was of opinion that the order dismissing the complaint 
was wrong and referred the case to the High Court. The High 
Court (Rarig and Piacorr, JJ.), however, did not agree with 
the Sessions Judge. The pleader, Chaube Narsingh Das, then 
brought the present civil action claiming Rs. 1,000 damages for 
libel in respect of the statements made by Chunni Lal in his peti- 
tion of complaint under sections 420 and 409 of the Penal Code, 
dated the 24th September, 1918. The court below gave the plaintiff 
a decree for Rs 200. The defendant appealed to the High Court. 
Peary Lal Banerji, for the appellant.—The statements complain- 
ed of are defamatory, but it is submitted that they are absolutely 
privileged. Because a man may becriminally liable, is he necessarily 
liable for damages in a civil action too? In England, he will not 
be liable in a civil action ; absolute privilege will be allowed to him. 
There is no reason why the law should be different in India. 
[TUDBALL, J.—But there is this difference. In England upder 


precisely similar circumstances a man will not be liable criminally — 
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Civil. also. But, if in India he is liable criminally, why should fhe not 


TP be liable civilly too ?] : 
eee The difference in this particular instance eino the criminal 


Quuxm Lat laws of India and England has no effect. Because a man is crimi- 
°. -  nally:liable he-is,not necessarily liable civilly also. Let us take, for 
saris example; “thé-defence of truth. in England under the Libel Act— 
l as wolPas'i in-India, under the Penal Code—truth in oriminal pro- 
ceedings’ is a defencé only under certain circumstances and within 
certain well-known limitations. But in a civil action it is a complete 
defence. So, the defence of absolute privilege may or may not be a 
good defence in criminal proceedings, but as it is a good defence in 
civil actions in England, it should be so in India too. The fact of a 
man being criminally liable for a certain act is no test or criterion 
for determining his liability in a civil action for damages for that act. 


The English Law on the subject is to be found in 
Pollock : Law of Torts, 6 Edition, pp. 254 and 257 ; 
l Halsbury’s Laws of England, Yol. 18, pp. 678 and 788. 
-“c* | [Banes J.—Is there no difference between the position of a 
~ witnéss‘and that of a party ?] 
roe: submit none. 
aT . The following are the leading English cases on the subject: — 
oo - Munster v. Lamb, [1883] 11 Q. B. D., 588. 
this was a case of a counsel being sued for defamation. 


E -The judgments of Breit, M R. and Fry, L. J., are very clear 
and instructive. This case shows that there is no difference between 
a witness and a party. 

Revis v. Smith, [1856] 18 O. B., 126; 8.0, 107, 286 
This was a case of a witness making siatements in an affidavit. 
In principle there is no difference between this and the case of a 
party filing a complaint. The case just cited does away with the 
supposed distinction between viva voce statements and those made 
deliberately. 
Henderson v. Broomhead, [1859] 4 H. and N., 569 ; 8. 0., 118, 618. 
This was a case of a party making statements in an affidavit. 
Watson v. M’ Ewan, [1906] 4. O., 480 ; 
Hodson v. Pare, [1899] 1 Q. B., 455. 
This wasa case of a petition instituting proceedings like the 
present. 
Botiomley v. Brougham, [1908] 1 K. B., 684 ; 
Lilley v. Roney, 61 L. J. (Q. B.), 727; | 
Dowkins v. Rokeby (Lord), [1873] L. B., 8 Q. B., 265 ; 
‘ Seaman v. Netherolift, [1876] 2 C. P. D., 53. 


Here a witness persisted in making voluntary statements in spite 
a of the fagt that the Judge had told him not tọ make any statement, 
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and refused to listen to him, and had practically discharged the 
witness. Yet it was held that the man was privileged. 


It is thus settlad that ins England judge, counsel, witness and 
party all Stand on the same-footing. 
And it is submitted,;-that the same privilege should be agcorded 
in India too. l ae ee 
As to the Indian authorities, the first case-is that of: + 
Baboo Ganesh Dutt Singh v. Mugnee Ram, [1872] 11 B. L. R., 321, P.G. 


The observations relating to the privilege of witnesses in their 
Lordships’ judgment at p. 328 are not obiter.. Even if they were 
80, they are entitled to great respect, and no Civil Court can refuse 
to follow them. In a criminal case it may be different. ~ 

The case just cited also shows that in actions for malicious 
prosecution, the tests of the Indian Penal Code are not applied, 
although a remedy by criminal proceedings under section 211 of 
the Penal Code is also open. 


The first case in this Court is that of | ; 


 Chowdhry Goorduit Singh v. Gopal Dasa, [1866] 1 Agra H. C. R; 88. 
It is not of much help for it held that the proceedings were not 


judicial. 
The next case is that of 
Tulshi Ram v. Harbans, [1885] A. W. N., 301. a 
It is in my favour, although it accords to witnesses a sort of a 
limited privilege only.. a 
The next case is that of 
Abdul Hakim v. Tej Chandar Mukarji, [1881] 1. L. B., 8 All, 816. 


, bis is the only case which is really in favour of the plaintiff. 
But it has not been followed in a large number of cases. Even Bub- 
ordinate Courts have refused to follow it and this Court has not 
censured them ~ The observations which help the plaintiff are 
` entirely obiter dicta. The principle on which they are based is that 
to determine liability in civil actions also, we must go to the Indian 
Penal Code for guidance. This is not warranted. There is no 
reason why the principles and tests of the Indian Penal Code should 
be introduced into a civil action for damages for defamation, 
especially when the Indian Penal Code is not imported for guidance 
in any other form of civil action where a criminal remedy is also 


~ 


Cd 


~ 


open, e'g , malicious prosecution. 


The next case is that of | 
Dawan Singh v. Mahip Singh, [1888] I. L. R., 10 AIL, 426. 
It has been supposed by some that Maamoop, J., has in this case 
expressed himself as against the view now contended for by me. 
But that is not so. : He only refused to follow the English Law of 
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slander which is highly artificial. But the learned Judge does not 
refuse to follow the English Law as to the absolute privilege of a 
witness. The Judgment has been misunderstood. Asa matter of 
fact, he goes the whole length with Bropuunrst, J., so far as the 
question of the privilege of a witness is concerned. 


So that as early as 10 Allahabad, the authority of 3 All, 815 
(Abdul Hakim v. Tej. Chandar) had: been shaken. 


The next case is that of 
Emperor v Ganga Prasad, [1907] I. L. R., 29 All, 686. 

There the question was as to the criminal liability of a witness who 
makes defamatory statements whilst giving evidence. Even on 
that point RIOHARDS, J., differed from Knox, J. The ruling must 
be considered to be limited to criminal cases, and is therefore dis- 
tinguishable. The principal judgment was that of Kwox, J., and 
he is careful to employ language which cannot be extended to civil 
actions. 


The next case is that of 
Babu Prasad v. Muda Mal, [1918] 11 A. L.J R,193. © 


The case helps me inferentially. The casein 3 All, 815 was 


“not cited nor were the lower courts censured for not following it, 


<. = It cannot be argued that the oases in 3 All, 815 and 11 A. L. 
-> “J. R., 193 are consistent. 


- Such being the state of the authorities in this Court, it cannot 
be urged by, the other side that acceptance of my arguments would 
disturb any stare decisvs. 


My contention that in a civil action for damages for libel, the 
tests of the Indian Penal Code cannot be applied, derives support 
from the fact that in the well-known Benares caste case 

Bishambhar Das v. Gobind Das. [1914] 12 A. L. J. R., 552, 


the High Court did not refer to the Penal Code for guidance, nor 
did the Privy Council. See 
Gobind Das v. Biskambhar Das, [1917] 15 A. L. J. R., 629. 


There is great conflict in the Calcutta court, but the later 
rulings are in my favour. Omitting the carlier cases, the first 
case is 

Bhikumber Singh v. Becharam Sircar, [1888] I. L. R., 15 Cal., 264, 
which favours appellant. The case of 
Angada Ram Shaha v, Nemai Chand Shaha, [1896] I. L. R., 23 

Cal., 867, 
is against me. But the reasoning in this case is unsound and 
incorrect. The opinion tbat“ we do not think it possible that a 
statement may be the subject of a criminal prosecution for defama- 
tion, and at the same time may be absolutely privileged, as far as 
the Civil Oourts are concerned,” is too widely stated, e. g., the 
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defence of truth. The case has been followed up toa certain 
stage, but later on the tendency has been to ignore it. 

The case of , 

Kah Nath Gupta v. Gobinda Chandra Basu, [1900] 5 C. W. N., 293, 

was a criminal case. Besides, it simply follows the case in 23 
Cal., 867. The distinction drawn between a witness and a party 
is obviously erroneous. The Judges base the privilege of a witness 
on section 132 of the Indian Evidence Act, and the obligation that 
lies on a witness to answer all questions put to him. But it has 
been held that the privilege of a witness is much wider, i. e., it 
extends even to voluntary, absolutely irrelevant and obviously 
malicious statements. 

[Banens:, J.—Suppose a party gives evidence on his own 
behalf. Then he will be privileged, But he will not be privileged 
when he makes a statement in writing in his pleadings ? |. 


That is what this case amounts to. There*is no distinction in 
principle between a witness and a party. In the present case 
supposeethat Chunni Lal had come and stood before the court and, 
in answer to questions put by the court, had made an oral instead 
of a written complaint. ‘Then, according to5 C. W. N., 293 he 
would have been privileged, while he is not because he has made a 
written complaint. es 

[TUDBALL, J.—A complaint may be oral as well as written. ] 

Yes. The case of 

H. P. Sandyal v. Bhaba Sundari Dasi, [1910] 15 0. W. N., 995, 
is also against me. But that also simply follows the case in 23 Cal., 
867. One of the learned Judges however, does not do so without 
reluctance, 

This is the last case which recognises the authority of 23 Cal. 
867. 

The cases of 

Kori Singh v. The King-Emperor, [1912] 17 C. W. N., 297 ; 

Kori Singh v. Mr. J. Finch, [1912] 17 0 W. N., 449, 
were criminal cases and are of no help The first one, however, 
shows that there is a difference between a criminal case and a civil 
action. The case of 

Golap Jan v. Bholanath Khatiery, [1911] I. L. R., 88 Cal., 880, 
is entirely in my favour. In the case of 

C. H. Crowdy v. L. O. Renly, [1912] 17 ©. W. N., 554, 
MoogsRJI, J., cites the American cases on the subject. In all 
systems of civilised jurisprudence absolute privilege, as contended 
for here has been allowed. The leading case in the Madras court is 


that of i 
In rs P, Venkata Reddy, [1911] I. L. B., 36 Mads, 216, 7. n., o 
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Civit in which all the Madras authorities on the subject, are collected. 
eer The case of 
Re Muthusami Naidu, [1912] I. L. B., 37 Mad. 110, 


‘Rie ieee 


Counni Lat jg also in my favour. They are both criminal cases and fhe Madras 
court has extended the principle of absolute privilego even to 
criminal cases. ‘The Bombay case of 


Nathji Muleshvar v. Lalbhai Ravidat, [1889] I. L. R , 14 Bom., 97, 


y. 
NARSINGH 
Das 


is entirely in my favour. The case of 
Queen-lempress v. Babaji, [1892] I. L. R, 17 Bom., 127, 


shows that the Bombay court too has extended the doctrine of 
absolute privilege to criminal cases also. 
The Punjab cases of 
Ali Khan v. Malik Yaran Khan, [1879] 16 P. R.; 
Kundan v. Ramj: Dus, [1879] 146 P. R., 


are in my favour. The case of 
Fateh Muhammad v. The Empress, [1889] 34 P. R., [crimfnal judg- 
p 7 ments. ], 
-, was'a criminal case and has no application to the present case, It 
is on the same footing as the case in I. L. R., 29 All., 685. 


ae ~.. Thus, apart from English oases, the balance of authority in 
“India too, I submit, isin my favour, and the recent cases of all the 
High Courts support me. 
Sir Sundar Lal, for the respoodent.—The question is whether 
g person filing a complaint, however groundless, malicious and false, 
is entitled to the protection of absolute privilege on the ground of 
any public policy. Under section 37 of the Bengal, N.-W. P. and 
Assam Civil Courts Act, (Act XII of 1887), whenever there is no 
statute law, courts in India have to act according to justice, equity 
and good conseience. This being a civil suit for damages for 
defamation, for which there is no statute law, the question is whether 
it ig in accordance with justice, equity and good conscience to hold 
in India, following English case-law, that a statement of the kind 
we are considering in this case is protected. It may be protected 
in England. But the question is whether the English Law should 
be followed in India. The facts found in the present case clearly 
show that the statements made by Chunni Lal in his petition of 
complaint, especially the one to the effect that the pleader had 
pocketed the money, were most reckless and made without due eare 
and caution. Ts such aman entitled to the protection of absolute 
privilege? For the purpose of deciding this question, the matter 
to consider is how far has the wide doctrine of absolute privilege 
to be found in English ‘Law been followed in India and how. far 
, should it be followed by this Court. 
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- So far as Indian Law is concerned, the Indian Penal Code has 
not accepted the wide principle of English Law. Section 499 of 
the Code gives only a qualified privilege. Thus, so far as criminal 
matters ate concerned, we have a law enacted by the Indian Legis- 
lature which does not accept the English Law in its entirety. Why 
should we not go to it for guidance, rather than to English Law, in 
order to find out what isin accordance with justice, equity and 
good conscience? The rule of English Law is based on the theory 
that parties and witnesses must be absolutely unfettered and with- 
out fear of civil and criminal liability of any kind. In India, as 
section 499 of the Penal Code gives only a qualified privilege, 
parties and witnesses have to be in fear of at leastone form of lia- 
bility, viz : criminal, which is the more serious of the two. Thus 
the whole reason of the English rule disappears so far as this coun- 
try is concerned. If such persons are ligble criminally, there is no 
reason why they should be protected when a civil action is brought 
against them. i 

[TUDBALL, J.—The difference is this. The Criminal Court 
may distniss the complaint without issuing process to the other 
party, whois thus not varied. But Civil Court can not do that.] 
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In civil cases also the plaint can be thrown out if it does not: 


disclose any cause of action. 


The Indian Legislature has thought it necessary to pass Act. 
XVIII of 1850. If the rule of English Law were applicable to-this. 


country in its entirety, Judicial officers would have been amply 
protected by it and there was no need for this enactment. Then, 
again there is section 132 of the Indian Evidence Act. That also 
militates against the view that the English Common Law on the 
subject is applicable to this country. 


The question in this country has to be considered not in the- 


light of case-law but in that of principle and legislation so far as it 
has proceeded in this country. 


A. P. Dube, followed on the same side.-The rule of English 
Law, giving absolute privilege, is a rule of adjective law. It takes 
away jurisdiction. 


Bottomley v. Brougham, [1908] 1 K. B., 684. 


Therefore, unless it can be held that there is something in the 
adjective law of India which takes away the jurisdiction of the 
courts in such matters, the rule of English Law is of no assistance. 


[Rariq, J—-The question of jurisdiction does not arise. The 
appellant does not contend that such a suit does not lie or is not 
maintainable. He says that his plea of. absolute pEyHeg? is 8 
complete answer to such a suit. | punt 


Bottomley v. Braugham, [1908] 1 K: B. , 584, 
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clearly explains that the doctrine of ‘ absolute privilege’ means 
that the courts are precluded from enquiring into such matters. It 
cannot be denied that the present action is a sujt of a civil nature, 
and there is nothing in the law of India which expressly ôr implied- 
ly bars its cognizance by the courts. Under section 9 of the Code 
of Civil Procedure, therefore, the plaintiff is entitled to have his 
suit tried, and the English Law has no application. 


It has been admitted even by writers of text-books on English 
Law that the protection created by the English Law for the sake of 
honest litigants and persons might also protect dishonest and mali- 
cious persons. Jt is for your Lordships to consider whether it is 
not possible to give in this country only a qualified privilege which 
will protect only honest and innocent persons. ` 


[ TupBaLL, J.— What special difference is there between Indian 
and English society which makes it undesirable for us to extend 
to India the doctrine of English Law ?] 


In England the rule had its origin in a feeling that the conduct 
of judges and advocates should not be made the subject of an enquiry 
by ajury. It has been extended to other persons engaged in 
judicial proceedings, e. g., witnesses, parties and jurors. No such 
considerations arise here. Besides, there are some very important 
differences between Indian and English society which are clearly 

‘explained by SPENOER, J , in 36 Madras, 216. 


[TUDBALL, J.—True, there are such blackguards. But they 
exist in every country. The rule of English Law has been created 
in spite of the fact that there are such blackguards there also. | 


[Baner J.—Is it right on grounds of public policy to encour- 


age such suits ? | 


fRariq, J—Is there any reasons why this rule which has 
been followed in England for such a long time should not be follow- 
ed here ? | 


Education has made much greater progress in England than in 
India. 
[ Wars, J —That is all the more reason why people in India 
should bave the absolute privilege. | 
The weight of authority in India is in favour of giving only a 
qualified privilege. 
He cited and discussed the following cases :— 
Gobindhi v. Jodha Bali, [1885] A. W. N., 204 ; 
Abdul Hakim v. Téj:Chandra Mukerji, [1881] I. L. R., 3 All., 816 ; 


awan Singh v. Makip Singh, [1888] T. L R., [O All, 425 (at page 
450, judgment of Mahmood, J.) 
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Babu Mal v. Muda Mal, [1913] 11 A. L. J. R., 193; 

Bishambhar Das v. Gobind Das, [1914] 12 A. L. J. R., 552; 

Queen v. Pursoigm Dass, [1865] 3 W. R., 45 (Criminal Rulings); 
Shibnath Tulaputtro v. Sat Cowree Ded, [1865] 3 W. R., 198: 
Bhikumber Singh v. Becharam Sircar, [1888] I. L. R., 15 Cal, 264; 


Angada Ram Shaha v. Nemai Chand Shaha, [1896] I. L. R., 23 Cal., 
867; 

Kari Singh v. Emperor, [1912] I. L. R., 40 Cal, 438; 

In re Nagarji Trikamjı [1894] 1. L. R., 19 Bom., 340; 

Sullivan v, Norton, [1886] I.L. R, 10 Mad, 28 (36, judgment of 
BRANDT, J.) 

[Banurgi, J.—Is the observation in 23 Cal., at p. 871 that, “It 
is very doubtful whether any remedy for defamation was known to 
the Indian Law before the passing of the Indian Penal Code in 
1860,” correct ? | 


[Wargs, J.—If that is incorrect, then the whole ruling is in- 
correct. | 


[ TUDBALL, J.—As a matter of fact, there are reported cases 
of the Sudder Dewani Adalat in these provinces of a period anterior 
to 1860, which show that relief was given in civil actions for defa- 
mation. | 


Peary Lal Banerji, was not called upon to reply, but cited 
Varden Seth Sham v. Luckpathy Royjee Lallah, [1862] 9 M. I. A., 


803; : 
Waghela Rajsanji v. Shekh Masludin, [1887] F. L. R., 11 Bom., 651 


(561) P. C. 
O. A. V. 


The judgment of ihe Court was delivered by 


TUDBALL, J.—This second appeal arises out of a civil action for 
damages for defamation, the facts of which are briefly as follows :-—~ 


The defendant who is the appellant before us was prosecuted 
ina Criminal Court for an offence under section 193 of the Indian 
Penal Code. The plaintiff who is a pleader, appeared to defend 
him. The court allowed bail and the plaintiff stood surety for the 
defendant to the extent of Rs. 100. Not being sure of his client, 
however, he asked the court to allow Rs. 100 to be deposited 
in cash. The prayer was granted. The defendant produced the 
cash giving it to the plaintiff and it was actually deposited on the 
same date, August 22,1913, in the Sub-Treasury at Shikohabad. 
There was some error in the usual procedure for the depositing 
of money and the full number of acknowledgments was not issued. 
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On the 4th September, 1913, the case was heard and the 
defendant acquitted. On that date, however, he employed another 
pleader; on: 17th September, 1913, he filed a „petition stating that 
no receipt had been issued by the Treasury “and he was in doubt 
as to wnether the money had actually been deposited by the plain- 
tiff. He asked for inquiry to be made from the Tahsildar. Inquiry 
was ordered and made and om September 22nd, 1913. the court 
received a reply that the monéy had actually been deposited on 
August 22nd. Without first inquiring from the court the result 
of the inquiry ordered, the defendant, on September 24th, 1913, 
filed a written complaint in the court of the District Magistrate 
charging the plaintiff with having committed the offences of 
cheating and criminal breach of trust in respect to the sum of 
Rs. 100. 


The District Magistrate issued no process on this complaint but 
made a preliminary inquiry and dismissed it on ascertaining the 
fact as to the deposit. The plaintiff thereupon prosecuted’ the 
defendant in a Criminal Court, For reasons with which we are 
not concerned, the defendant was acquitted. 


The: plaintiff then filed the suit out of which this appeal has 
arisen to' recover Rs. 1,000 as damages for defamation. The courts 
below have decreed the claim to the extent of Rs. 200. Hence 
the present appeal by the defendant. 


The plea raised on his behalf is that in a civil action arising 
out of facts such as have heen found in the present case, the defen- 
dant has an absolute privilege and is absolutely protected by the 
law from a civil action for damages for defamation. 


For the plaintiff it is urged that in such a case there is no 
absolute privilege but only a qualified privilege and that as the 
defendant did not act in good faith he is not protected. There 
being a conflict of rulings on the point, the case “has been referred 
to this Full Bench for decision. 


We deem it necessary, in view of certain arguments that have 
been raised before us in regard to the criminal law of defamation, 
to emphasize in the forefront of our judgment that we are “ not ” 
here concerned with libel as a criminal offence, but only with the 
civil wrong and the right to redress in a civil action. The civil 
and the criminal law and procedure do not in our opinion coincide 
but are independant of each other. We may quote as an instance 
one admitted: difference between the civil and the criminal law. 
In a civil action the plea of mere truth is if established a com- 
plete defence. Ina criminal charge itis nof so, for the accused 
has further to prove tbe fact that it was for the public good that 
the imputation was’ made or published. We therefore: restrict 
ourselyes to the civil wrong and the-right to redress in a eivil 


4 
1 
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action. Next, it is clear (and is also admitted before us) that the 
English rule of law on the point for decision is well established 
and beyond discussion and that under that rule the appellant before 
us would be absolutely protected. It is unnecessary therefore to 
discuss the English decisions on a principle which has been accepted 
for generations and has never been questioned in England. It 
has been recognised by Indian Judges. It has to be conceded 
before us that the High Courts of Bombay and Madras have applied 
it without hesitation and that the latter has even gore to the 
extent of applying it to criminal cases, on the correctness of which 
we abstain from expressing any opinion. 


There .is no statute in India dealing with civil liability for 
defamation. We have therefore to apply the rule of equity, jus- 
tice and good conscience. This has been interpreted by the Privy 
Oouncil in Wajhela Raj Sanji v. Sheikh Masluddin (1), to mean the 
rules of English Law if found applicable to Indian society and cir- 
cumstances. On behalf of the plaintiff respondent itis urged that 
in the pregent instance the rule of English law is in applicable to the 
circumstances of this country and that whatever may have been the 
rule applied prior to 1860, tho Legislature in introducing tho 
Penal Code in that year did not apply the rule of English Law to 
criminal cases and may be said, by implication, to have amended 
the civil law. Reliance has been placed on the decision of the 
Calcutta High- Court in Angada Ram Shaha v. Nemai Chand 
Shaha (2), and on the dictum in Abdul Hakim v. Tej Chander 
Mukerji (3), 

Reference has also been made to several decisions in criminal 
cases but we decline to discuss them for the reasons already given. 
In regard to the first part of the argument the learned Advocate 
for the respondent has failed to show us what there is in the cir- 
cumstances and society of this country that would make it improper 
or inadvisable to apply the English rule. It is suggested that the 
mass of the population is uneducated and more impulsive and sensi- 
tive and therefore moro likely to take the law into its own hands 
if it cannot get redress for defamation and that therefore it would 
not be sound public policy to enforce the English rule. We do 
not think that these are weighty reasons. The English Law does 
not seék to protect dishonest parties, witnesses or advocates; but 
deems it a lesser evil that they should escape than that the great 
majority of honest parties, witnesses and advocates should be ex- 
posed to vexatious actions. Unless it can be said that the great 
majority of these classes in India is dishonest, there can be no good 
reason against applying the same rule in this country. Needless to 
say this has not been urged before us and in thts tnstance we con- 
sider that what is sound public policy in Nugland is equally sound 

(1) [1887] L.B, 141. A, 89;8 0., L L. R, 11 Bom., 551. : 
€2) [1898] I. L R., 23 Cal, 867. (8) [1881] I. L. R., 8 All, 816. 
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policy in India and that the rule of English Law is in accordance 
with the principles of justice, equity and good | conscience. 


The dictum of the Privy Council in the case of Ganesh Dat Singh 
~. Mangnee Chowdri (1), supports us; that in 3 AlL, 815 is based 
on vague and indefinite grounds. ` 


We cannot agree with the decision of the Oaloutta High Court 
in Angada Ram Shaha v. Nemai Chand Shaha 2). It appeara to 
be based upon the assumption that there was no law of defamation 
in India before the Penal Code. This is not the case for there are 
reported decisions on the subject in this province as far back as 
1852. Moreover the learned Judges applied the test of the Criminal 
Law to the Civil Law where as we hold thatthe two are indepen- 
dant of each other. 


Lastly the plea thata criminal enactment can be interpreted 
as amending the Civil Law by implication stands unsupported. It 
may be anomalous that a party should be criminally punishable and 
yet be not civilly liable in a case like the present but it is not the 
only anomaly in this branch of the law. 


We therefore hold that defamatory words used on such an 
occasion as is alleged by the plaintiff in this suit are not action- 
able on the ground of absolute privilege and that the present suit 


p fails. 


We allow this appeal, set aside the decrees of the courts below 
and dismiss the suit. In view of. the ciroumstances of the case the 
parties will abide their own costs throughout. 


K. K. V. Appeal allowed. 
(1) *[1872]11B L B., 821, P.C.- (2) [1896]I. L R., 23 Oal., 867. 
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RAM SAMBHARI TEWARI 
VET EUSE 
RAJMAN NAIK AND oruess* 


Criminal Procedure Code, (Act V of 1898 }, section 488—Reference by Sessions 
Judge to. High Court—Acquittal by Magistrate— Recommendation by Sessions 
Judge for re-irial—No appeal by Government against order of acquitial— 
Delay—Re-irial not ordered. 


Where certain persons having been tried for an offence under section 
147 read with section 347 of the Indian Penal Gode were acquitted by the 
Magistrate on 4th Dacember 1916, anda revision haviug been filed against 
the order by the complainant (there being no appeal filed by the Looal 
Government) the Sessions Judge referred the cage to the High Court 
on 4th January, 1918, recommending a re-trial, held, that having regard 
to the Jong lapse of time, a re-trial was inadvisable. 


Ormar Rererenog, made by W. R G. Moir Esq., Sessions 
Judge of Gorakhpur. 


The applicant was not represented. 
W. Wallach, for the opposite party. sg 


Eleven persons were charged by Ram Sambhar with having on 
the 31st of July, 1916, attacked him, forcibly dragged him to and 
confined him in a temple for the purpose of extorting a promissory 
note from him, and having extorted the same from him. The ac- 
cused were tried under sections 147, 347 of the Indian Penal Code 
by a Magistrate of the first class. 


It appeared that in the initial report to the police thera was no 
mention of assault or beating or wrongful confinement, what was 
stated therein was that the accused got Ram Sambhar to execute a 
promissory note for Rs. 226, although he neither owed them any 
money nor was paid the amount by them; and that when he remon- 
strated with them about it they showed fight. On that ground as 
well as on other grounds the Magistrate thought the cise was a 
very doubtful one, that the story for the prosecution had been much 
exaggerated, and that the question really reduced itself to whether 
or not the complainant bad been paid Rs. 226 in consideration of 
his execution of the promissory note. He held that in all probability 


the note was executed in a proper manner but owing to some 
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dispute arising the money was not paid. On these grounds the 
Magistrate acquitted the accused on 4th December, 1916. 


The Local Government did not appeal, buf the complainant 
filed a revision in the court of the Sessions Judge. The Sessions 
Judge in his order observed thatthe Magistrate, having set forth 
that there were two versions of the occurrence, had entirely dis- 
believed that of the defence, that the Magistrate had not said in 
what respect he considered the prosecution story to be exaggerated, 
and that probably some of the facts had been suppressed in the 
recording of the initial report so ‘as to make the offence non-cogniz-~ 
able by the Police. In the opinion of the Sessions Judge the case 
was one in which there should-be a re-trial, and by his order of 
reference to the High Oourt, dated 4th January, 1918, he recom- 
mended that the case should be re-tried. 


The following judgment was delivered by 


- ‘Rrogarps, C. J.—It appears that eleven persons were tried and 
acquitted for offences under section 147 read with section 347 of 
the Indian Penal Code. The order of acquittal is dated-as far back 
as the 4th of December, 1916. ‘Government did not appeal against 
the order of acquittal and I think having regard:to ‘the long ‘lapse 
of time that it would be inadvisable to open up the matter | now. I 
accordingly direct that the record be returned. 


B. K. M. ' Record returnad, 


ANANDI KUNWAR (Plaintif) 
VETSUS 


RAM NIRANJAN DAS axb anortuse (Defendants)* 


Code of Civil Procedure (Act V of 1908), Order XX1, rule 68—Suit for deo- 
laration that property not saleable—Ewecution of decree—Valuation of suit. 


Where a suit is-brought for a declaration that certain property attached 
in execution of a decree is not saleable, the proper valuation to put on the 
suit for purposes of jarisdiction is not the value of the property but the 
amount of the decree for which oxecntion was taken out. ~ 

SECOND APPEAL froma decree of B. J. DALAI, Esq, District 


Judge of Benarcs, comfirming a decree of Maulvi Shab Munir Alam, 
Additional Subordinate Judge. 


© 8. A. No. 987 of 1916. 
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' In execution of a decree for Rs: 2,259 odd passed against the 
appellant's husband: the decree-holders attached certain property as ` 


` belonging: to the jgdgment-debtor. Thereupon the appellant who 
claimed: wnership of' the property brought a suit for a declaration 
that the said property was not saleable in execution of the said 
decree. She valued the property at Rs. 5,200. The court of first 
instance dismissed: the suit, holding that the property really be- 
longed: to the husband. The plaintiff appealed to the District 
Judge, who-contirmed the decree. The plaintiff filed this second 
appeal. 


Narmadeshwar Upadhya, (with Surendra Nath Sen), for the 
appellant, submitted: that the District Judge had no jurisdiction to 
entertain the appeal inasmuch rs the value of the subject-matter of 
the suit was above Rs. 5,000. It was the property, and not the 
decree; that formed the subject-matter of the suit; the valuation 
of the suit would, therefore, be governed by the former and no! 
the latter. The principle of the decision of the Privy Council in 
the: casg of 

Radha Kunwar v. Reoti Singh, [1916] 14 A. L. J. R., 1002, P. 0., 


fully applied to this case, and the observations at page 1007 to the 
effect that the subject-matter of the dispute was simply the value 
of the property which the appellant claimed were entirely appli- 
cable to the facts of the present case. The plaintiff had. nothing 
to do with the decree, and it was immaterial for her claim what 
the amount. of the decree might be.. 


B. E, O'Conor, for the- respondents, referred to 
Rhetra v. Mumtaz Begam, [1915] T. L. R., 38 AL, 72, ` 
Tt was submitted that having regard to the later Privy Council 


ANANDI 
KUNWAR 
v 
Ran 
NIRANJAN 
DAs. 


case cited above, the case in I. L. R, 38 All, 72; could' not be , 


deemed to have been correctly decided. 


B. E. O'Conor and Haribans Sahat, for the respondents, were 
not called upon. 


The judgment of the Court was delivered by 


RIOHARDS, O. J.—This appeal arises out of a suit in which the 
plaintiff sought a declaration that certain property was not’ saleable 
in execution of a certain decree. It appears that the principal 

defendants had a decree against the plaintiff’s husband. In execu- 
tion of that decree théy attached certain property alleging it to be 
the property of their judgment-debtor. The decree was for in or 
about Ra. 2,000. ‘The plaintiff in the present suit objected to the 
attachment. The objection was overruled and the plaintiff had to 
bring the present suit. ‘The court of first instance dismissed her 


Richards, 
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debtor and dismissed the plaintiff's suit. The plaintiff has now 
preferred this second appeal. The first and main objection urged 
is that the District Judge bad no jurisdiction to hear the appeel 
because the value of the property was over Rs. 5,000. ¢ This ob- 
jection does not come very well from the plaintiff considering that 
it vas she herself who preferred the appeal to the District Judge. 
If the argument held good it would mean that the Judgment of the 
court of first instance had become final and the probabilities are 
that no court would allow an appeal now to be presented from the 
judgment of the first court. We think however that the value of 
the subject-matter of the suit and the appeal was below Rs. 5,000. 
What the plaintiff claimed was a declaration ihat the property was 
not saleable in execution of the decree, that is for the realisation of 
the amount of the decree. The defendants were only concerned 
to the extent of the amount due under their decree. They did not 
care whether the plaintiff could keep the property after their 
decree had been satisfied. This very point was decided in the case 
of Khetra Pal v. Mumtaz Begom (1), We have been referred by 
Mr. Upadhya to the case of Radha Kunwar v, Reoti Singh (2). This 
ruling it seems to us supports the view tbat we take in the present 
case. There it was held that though the mortgage-decree, which 
was sought to be satisfied, was far above Rs. 10,000, the value of 
the property to the decree-holder and to the judgment-debtor was 


` below Rs. 2,000, and their Lordships of the Privy Council 


held that this must be taken to be the value of the subject-matter 
of the appeal. We consider that’ the appeal lay tothe District 
Judge. It was for that court to decide questions of fact and we 
think that the findings arrived at conolude the present appeal. It 
is accordingly dismissed with costs. 


B. K. M. Appeal dismissed. 


(1) [1916] 1. L. R., 38 All, 72. 
(2) [1916] 14 A. L. J. R.,1002;8.0, I. D. R., 88 Al., 488, 
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RAM BARAN RAI AND anotuer (Plaintiffs) 


VET SUS 
HAR SEWAK DUBE anb orneRrs (Defendants) * 


Regulation XVII of 1806, section 8—Mortgage by way of conditional gals- 
Redemption—m-Right when losi—Service of notice ou mortgagor—Foreclosure 
proceedings. 

In a suit for redemption of a mortgage by way of conditional sale made 
in the year 1866 it was pleaded that the right had been extinguished, in- 
asmuch as in the year 1876 the mortgagee had served a notice, -under the 
geal and official slenature of the District Judge, upon the mortgagor warn- 

| ing him that the mortgage would be finally foreclosed in the event of his 
failing to redeem within a period of one year. The service of the notice 
as sought to be proved by means of certain records of the court :— 
Held that the records of the court were not prima facie proof of the fact 
of service of the notice and consequently the right to redeem was not lost. 
Badal Ram vy. Taj Ali, [1907] 4 A. L. J. BR. 717, followed. 


SECOND APPEAL froma decree of W. R. G. Morr Esger., Dis- 
trict Judge of Gorakhpur, confirming a decree of Sayed Muhammad 
Said-ud-din, Munsif of Bansgaon, 


Jasan Rai executed a mortgage by conditional sale on 27th 
December, 1866. His heirs brought a suit for redemption of the 
mortgage. The main defence was that by virtue of proceedings 
taken by the mortgagee under section 8 of Regulation XVII of 1806 
the mortgage had been foreclosed in 1877 and that the mortgagees 
were in proprietary possession ever since. The plaint stated that 
an application had been made by the mortgagee for foreclosure but 
that he did not obtain any decree for foreclosure. The evidence 
produced by the defendants of the proceedings under Regulation 
XVII of 1806 consisted of a copy of the notice or parwana, dated 
13th December, 1876, issued by the District Judge of Gorakhpore, 
to Jasan Rai, and a copy of the final order of foreclosure passed by 
the said Judge on 22nd December, 1877, which recited that an 
application under section 8 of the Regulation had been made by 
the mortgagee on 21st November, 1876, that a notice had been 
issued on 13th December, 1876, to the mortgagor giving him one 
year within which to pay up the amount due, that from the Nazir’s 
report it appeared that Jasan Rai was away from home and that the 
notice and the copy of the application had been served on his son 
Ram Baran Rai on 25th December, 1876, that proclamation had been 
duly made, and that the amount due had not been paid or tendered 

8. A. No, 1145 of 1916, . 
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by the mortgagor. The court of first instance held that by reason 
of these proceedings and the non-payment of the amount due within 
the year of grace allowed by the notice the right of redemption had 
been foreclosed, and the mortgagees had beconfe absolute owners. 
On appeal it was the plaintiffs contention that the proceedings were 
defective and invalid and were not duly proved as required by law. 
The lower appellate court held that the admission in the plaint of 
the fact that the mortgagee had applied undcr section 8 of the 
Regulation showed that the mortgagor had had notice thereof, and 
besides. that the order of the Distiict Judge dated 22nd December, 
1877, was sufficient evidence of service of the notice ; and that, as 
the money had not been paid or tendered, the mortgage had been 
foreclosed and the mortgagees’ possession from 1877 was propriet- 
ary and adverse. The suit was dismissed accordingly, and hence 
this second appeal. 


Peary Lal Banerji, for the appellants.— Even assuming that all 
the proceedings, relied upon by the defendants, under the Regulation 
were regular and valid, and that they have been properly proved, the 
title of the mortgagees would not be complete. Those profeedings 
being of a ministerial nature merely, something else would have 
to be done to effectively foreclose the mortgage. Todo that the 
mortgagee had to followup the proceedings witha suit for posses- 
sion, or, if he was already in possession, with a suit for declaration of 
his title and possession as full owner, I rely on the débservations at 
bottom of page 350 and top of page 351 of the report of 

Forbes v. Ameeroonissa Begum, [1865] 10 M.1 A., 340. 


No such suit was brought by the mortgagees in the present 
case. Further. the proceedings themselves were defective and 
invalid. It is for the mortgagee to show that he strictly complied 
with all the conditions and procedure prescribed by the Regulation. 
Non-compliance in any one respect would make the foreclosure 
ineffective and would not extinguish the equity of redemption. 
The provisions of section 8 of the Regulation are imperative. 

Madhopersad v. Gajudhar, [1884] I. L. R., 11 Cal, 111, P. ©. 

The period of one year allowed by section 8 of the Regulation 
should be calculated from the date of service of the rotice upon the 
mortgagor: ' 

Mahesh Chandia v. Tarini, [1868]1 B. L, R, (Ff. B. rulings), 14 ; 
Norender Narain v. Dwarka Lal, [1877] I. L. R., 3 Cal., 897, P. C. 

Here, assuming that the proper service of the notice has been 
duly proved, the date of service was 25th December, 1876, and 
the date of the final order was 22nd December, 1877 ; so that the 
order was passed before the expiry of one year. Moreover, the 
notice had to state from what date the year would begin to run 
aud this was not done in the present case. 


. Hadhopersad v. Gajudhar, (cited above) ; at top of p. 121. 
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Service of the notice has not been duly proved; it has to be Cıvıl 
established by evidence. The mere recital in the Judge’s order, ore 
or the endorsement, of the Nazir on the back of the notice, that 128 
_ the mortgagor bad been duly served is not legal proof and not Ran Bar Dae 


even prima facie evidence of due service. Rat 
Norender Narain v. Dwarka Lal, [1877] I L. R., 3 Cal., 397, P. O. fe 
Har SEWAK 
Besides, on the defendants’ own showing, the notice was not DUBE. 


served on the mortgagor Jasan Rai but on his son. 


_ The use made by the lower appellate court of the pleadings 
in the plaint was not at all justified. There was no admission at 

eall of due service of the notice or of compliance with any of the 
formalities prescribed by the Regulation. In this connection there 
are some important observations at pp. 406, 407 of the case in 
I. L. R, 3 Cal., 397, and at p. 118 of the oase in I. L. R., 11 
Oal, 111. 


The defendants have not proved that before commencing the 
proceedjngs under the Regulation they made a previous demand of 
payment ; the omission to make such demand vitiates the proceed- 
ings altogether. 


Karan Singh v. Mohan Lal, [1882] 1. L. R, 5 All, 9 
A recital in the application for foreclosure itself of a previous 
demand having been made is no proof thereof. 
Sitla Bakhsh v. Lalta Prasad, [1886] I. L. R., 8 All, 888, 


The case of 
Badal Ram v. Taj Ali, [1907] 4 A. L. J. R., 717, 


was a case of a suit for redemption like the present, and fully 
supports me. 


- No question of adverse possession arises in this case. The 
foreclosure proceedings being invalid, the right of redemption was 
not extinguished thereby, and the mortgage subsists. Mere ssser- 
tion of an adverse title will not enable a mortgagee in possession to 
convert his possession as mortgagee into adverse possession as 
owner, or in other words, to cut down the period of redemption 
from 60 years to 12 years. 


Sheopal v. Khadim Hossein, [1875] 7 N.-W. P. H.C. R., 220. F. B. 
Ali Muhammad v, Lalta Bakhsh, [1878] I. L. R., 1 AIl, 655. 


Lakshmi Narayan Tewari (with Haribans Sahat), for the res- 
pondents.—It has been contended -by the appellant that inas- 
much as the mortgagee did not follow up the proceedings under 
the Regulation witha suit to establish his title, the foreclosure 
failed to be effective. Reliance was placed, For this proposition 
upon certain passages in the judgment of the case reported’ in 10 , 
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M. I. A., 340; but there are other passages at pp. 351 and 350 
which lay down that where proceedings are taken under section 8 of 
the Regulation the only issue, in so far as the right of redemption is 
concerned, thereafter left to be considered is whether theepayment 
or deposit had or had not been made before the expiry of the year 
of grace. In the present case admittedly there was no such pay- 
ment or deposit. It has been held in later cases, after consider- 
ation of the passages mentioned above, that the mortgagee’s title ` 
became absolute as soon as the year of grace expired without pay- 


- ment having been made, and that it was not necessary for the 


mortgagee to institute a suit thereafter for perfecting his title. 

Ali Abbas v. Kalka Prasad, [1892] I. L. R., 14 AIl, 405, vz: 

Batul Begam v. Mansur Ali Khan, [1901] 1. L. R., 24 AIL, 17, P. o. 

The right of redemption was extinguished by the expiry of 

the year of grace, ipso facto; the final order was not a necessary 
ingredient. Even without the final order, and the recording of a 
final order is not a requirement prescribed by section 8 of the Regu- 
lation, the equity of redemption would be extinguished by lapse of 
the year without the deposit. Any real or alleged irregugarities 
in the final order are, therefore, immaterial, and cannot be made 
the basis of any valid arguments against the respondents. 


Regarding most of the cases cited by the appellants a distinc- 
tion is to be drawn between two classes of suits which may follow 
proceedings taken under the Regulation; the first being suits 
instituted by the mortgagee with the object of getting a pronounce- 
ment from the court of the completeness of his title, and the 
second being suits brought by the mortgagor for redemption. The 
questions that arise for determination in the two classes of suits are 
different, and the onus of proof ison a different party. In a suit 
for redemption brought after the close of proceedings under the 
Regulation the only question for determination is whether or not 
the deposit was duly made. This was clearly pointed out in the 
casein 10 M. I. A, 340. It was with reference toa suit by a 
mortgagee to recover possession that if was laid down in the case 
in I. L.R, 3 Cal, 397 that it was essential to prove strict 
compliance with the conditions Jaid down by the Regulation; vide 
top of p.405, “in an action of this kind ete.” In a suit for 
redemption brought many years after the completion of the pro- 
ceedings under section 8 it would be very hard on the mortgagee 
to throw upon himthe burden of proving everything. That was 
never intended by the Privy Council. With the exception of the 
case in 4 A.L.J. R, 717. all the other cases cited by theappel- 
lants related to suits brought by a mortgagee to enforce foreclosure; 
they are, therefore, distinguishable. 


The case of 


Badal Ram v. Taj Ali, [1907] 4 A. L. J. R., 717, 
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has extended to suits for redemption the rule that was laid down 
by the Privy Council with special reference to suits for enforcement 
of foreclosure brought by a mortgagee. It is submitted that there 
is no warrant for this extension. On the other hand, such exten- 
sion would appear to be contrary to the intention of the Privy 


Council. 


As regards the question of proof of service of the notice, the 
lower appellate court has found that it has been proved. In 
second appeal that finding cannot be challenged on the ground of 
insufficiency of evidence. Further, the dictum against the pro- 
priety of presuming in favour of the due performance of all the 
requirements of section § of the Regulation was laid down with 
reference to suits by mortgagees and is not applicable to the present 
case. 


Personal service on the mortgagor thimself was not indis- 
pensable. 


Field : Regulations of the Bengal Code, p. 377 ; 
€ 
Madho Singh v. Mahtab Singh, [1871] 3 N.-W. P. H.C. R., 825. 


If it be held that the onus of proof in the present case lay on 
the mortgagees, the case may be remanded for a finding as to 
previous demand, service of notice ets., as was done in the case in 


I. L. R, 5 All, 9. 
Peary Lal Banerp, was not heard in reply. 
The judgment of the Court was delivered by 


Piaaott, J —This wasa suit in which the plaintiffs claimed 
redemption of a mortgage by conditional sale effected on the 27th of 
December, 1866. Tho plaintiffs are the son and grandson of the 
original mortgagor, and the defendants are the sons and grandsons 
of the original mortgagee. The fact of the mortgage is admitted, 
and we find that it was never pleaded that the said mortgage, if 
redeemable at all, was redeemable only for a larger sum than that 
tenderad by the plaintiffs. The defendants, however, contended that 
the equity of redemption had been extinguished by reason of 
certain proceedings taken in the year 1876 by the mortgagee under 
section 8 of Regulation XVII of 1806. Both the courts below 
have found in favour of the defendants on this point and have 
added a finding that the present suit is barred by limitation. This 
latter finding as it stands is difficult to accept. The suit was one for 
redemption and was brought within the statutory period of limita- 
. tion. Hither the equity of redemption has been extinguished, or it 
has not. Of course, if it has been extinguished, the suit fails, not 
by reason of any bar of limitation, but because the plaintiffs have 
failed to prove their cause of action, namely a subsisting right to 
redeem. If onthe other hand the equity of redemption has ‘not 
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been extinguished, the suit is obviously within time. The essential 
question for determination is whether the proceedings taken by the 
mortgagee in the year 1876 had the effect of extinguishing the 
equity of redemption. This must depend in the first instance upon 
whether the mortgagee caused the mortgagor, or his legal repre- 
sentative, to be served with a copy of his own written application 
for foreclosure and also with a notice or parwana under the seal and 
official signature of the District Judge, warning him that the mort- 
gage would jbe finally foreclosed in the event of his failing to 
redeem within a period of one year. The evidence by which it is 
sought to prove these facts consists of certain records of the pro- 
ceedings of the court of the District Judge of Gorakhpur. There 
is abundant authority to support the proposition that such records 
cannot be accepted as prima facie proof of the fact of service. It 
has been contended before us on behalf of the respondents that most 
of the decisions on the point were pronounced in cases in which the 
mortgagee had come into court asking for a decree for possession, or 
a decree declaring his proprietary title, after he had taken the re- 
quisite proceedings under Regulation XVII of 1806. The is how- 
ever a Bench decision of this Court in which the same principles 
have been applied to a suit for redemption exactly on all fours with 
the suit now before us. We refer to the case of Badal Ram v. Taj 
Ali(1). We have been asked to consider the decision in that case ; 
but we do not ourselves see any adequate reason to dissent from it, 
and in any case we prefer to follow it on the principle of stare decisis, 
The evidence relied upon by the learned District Judge as proving 
that the equity of redemption was extinguished by reason of the pro- 
ceedings taken in 1876 was not evidence which could be accepted 


- as establishing the facts sought to be proved on behalf of the 


defendants, and the decision of the District Judge on this point is 
based upon an erroneous view of the Jaw and is open to interference 
by this Court under section 100 of the Code of Civil Procedure. 
We may note that the Bench case to which reference has already 
been made was also decided in second appeal. These considerations 
are sufficient to dispose of the present appeal. We set aside the 


‘decrees of both the courts below, and in lieu thereof we give the 


plaintiffs a decree for redemption, to be drawn up in the form 
prescribed by Order 34, rulo 7 of the Code of Civil Procedure, 
allowing redemption of the property in suit on payment of the sum 
of Rs 393-1-0 rupees three hundred and ninty-three, and anna one 
only, on account of principal and interest, within three months 
from this date The plaintiffs will be entitled to their costs in all 
three courts. 


B. K. M. Decree modified, 
(1) [1907] 4 A. L, J. R, 717. 
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° KING-EMPEROR 
versus o 
IVIL 
BHAGWANA® eS 
R 
Criminal Tribes Act (XXVII of 1871), section 28—Aceused entering dwelling- © sins 
house through an open door and abstracting things—Theft—Lurking house- dent 8 
trespass or house-breaking by night, ingredients for offence wanting—Accused Aidan 
previously convicted of dacoity—Sentence for transportation for life illegal. ` Bisgaene 


Where an accused person belonging to a criminal tribe with two C.J. 
previous convictions for dacoity finding the door of a dwelling-house open Bangsi, J. 
walked into it and abstracted certain things in a room upstairs but before 
he could remove them alarm was given by one of the occupants of the 
room and he was caught, Aeld that he was guilty of theft and not of 
lurking house-trespass or house-breaking by night and he could not be 
sentenced to transportation for life under section 28 of the Criminal Tribes 
Act. 

CaiminaL APPEAL against an order of N. MAHOMED Aut, ESQ., 


Sessions Judge of Moradabad. 
S. N. Sinha, for the accused, 
R. Malcomson, (Assistant Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


Riowarps, ©. J.—The accused has been convicted under seo- Richards, 
tion 457 of the Indian Penal Code read with section 23 of the Cut 
Criminal Tribes Act. The accused bayond all question belongs to 
a criminal tribe. He has been twice previously convicted of dacoity. 

From the evidence on the record there can be no doubt that the 
accused in the present case entered a dwelling-house and proceeded 
to steal clothes and utensils belonging to certain students. He 
removed some of the articles preparatory to taking them away 
but before he actually got away the alarm was given and he was 
caught. The learned Sessions Judge was of opinion’ that under 
section 23 of the Criminal Tribes Act he had no option except to 
sentence the accused to transportation for life. Mr. Sinha on 
behalf of the accused argues that on the facts proved the accused 
was not guilty of an offence punishable under section 457. He 
contends that on the assumption that the accused is guilty at all 
he is only guilty under:section 380. Section 380 is not one of the 
sections referred to in section 23 of the schedule attached to the 
Criminal Tribes Act. Section 457 provides that whoever commits 
“lurking house-trespass by night” or “ house-breaking by night,” 
. has committed an offence under that section. 


Lurking house-trespass is committed when a person enters 
premises of the nature described in section 442 having taken pre- 
cautions to conceal such house-trespass in the manner mentioned 
in section 443. There does not appear to be any evidence that the 
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accused in the present case took any such precautions. The evi- 
dence is that he was found by one of the students who was 
awakened by the noise in removing the artieles. House-breaking 
is defined by section 445. There does not appear to be any evi- 
dence that the accused effected his entrance into the house in any 
of the six ways mentioned in the section. On the other hand it is 
quite consistent with the evidence tbat he found the door open, 
walked into the house and went upstairs to where the students 
were sleeping, he commenced to steal. We think under these 
circumstances the accused could not be properly convicted under 
section 457, and that bis conviction ought to have been under 
section 380 and therefore the Sessions Judge was not bound to 
sentence the accused to transportation for life. 


The accused is evidently a dangerous man. We have already 
mentioned that he has been twice previously convicted for dacoity. 
We alter the conviction from a conviction under section 457 read 
with section 23 of the Criminal Tribes Act to a conviction under 
section 380 resad with section 75 and we reduce the sentence from 
a sentence of transportation for life to a sentence of ten years’ 
rigorous imprisonment with effect from the date of his original 
conviction, 

Convisiton altered. 


MITHAN LAL (Plaintif) 
VETSUG 


CHHAJJU SINGH (Defendant)* 


Usufructuary mortgage of zamindari—Theka granted by mortgages at a 
cartain rate of rent to last during term of morigage— Equity of redemption 
sold for arrears of rent—Mutalion not made in prsrchaser’s favour—Sub- 
sistence of theka—Suit for arrears of rent under theka—<Afaintainable. 


On July 28rd, 1908, defendant made a usufructuary mortgage of hig 
zemindari in favour of the plaintiff on the same day the plaintiff granted 
a theka of the mortgaged property tothe defendant ata certain rate of 
reat, to last during the term of the mortgage. The rent under the lease 
having fallen into arrears a suit was brought against the defendant on 
June 26th, 1912 andin execution of the decree made in the suit, the 
equity of redemption was put up for sale on March 20th, 1913. It was 
purchased by a third person, aud the mortgage was proclaimed at the 
time of sale. The purchaser did not take steps to have mutation effected 
in his favour and the records continued ag before. The plaintiff now 
sued the defendant for arrears of rent under the theka for a period partly 
prior and partly subsequent to March 20th, 1913, at the rate fixed therein. 
The defendant contended that after the 20th March, 1913, he was not 
liable to pay any rent, he having become an ex-proprietary after the date 
of the sale :—-Heid, that whether rightly or wrongly, the mortgage must, 
under the circnmstances, be assumed to be subsisting, and as such the 

» lease also must be deemed to subsist and the defendant, as thekadar, was 
liable for rent as presoribed in the theka. 


oS. A. No. 767 of 1916, 


A 
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SECOND APPEAL from a decree of L. Jonnstow Esg, District 
Judge of Meerut, modifying a decree of Pandit Brij Krishna Raina, 
Assistant Collector, First Class of Bulandshahr. 


The defendant usufructuarily mortgaged his zemindary to the 
plaintiff on 23rd July, 1908. On the same day the plaintiff exe- 
cuted a lease of the mortgaged property to the defendant, who 
remained in possession as thekadar paying rent to the plaintiff under 
the lease. On 26th June, 1912, the plaintiff sued him for arrears 
of rent, obtained a decree and in execution thereof put up the 
defendants’ equity of redemption to auction sale. At that sale, 
held on 20th March, 1913, the equity of redemption was purchased 
by Bhuttu Mal. 


The present suit was brought by the plaintiff for arrears of rent 
against the defendant for a period partly prior and partly subse- 
quent to the 20th of March, 1913. The defendant denied his liabi- 
lity for this latter period, on the ground that his equity of redemp- 
tion had been sold. The Assistant Oollector held that the purchase 
by Bhutta Mal of the equity of redemption did not affect the lease 
at all, which was subsisting ; and the suit was decreed in full. On 
appeal, the District Judge held that on the sale of the equity of 
redemption the defendant became the ex-proprietary tenant of the 
land, and that as no rent had been fixed by the Collector after the 
accrual of the ex-proprietary rights the plaintiff could not sue for 
rent for the period subsequent to the 20th of March, 1913. The 
plaintiff appealed to the High Court. 


Sital Prasad Ghosh, (with him Uma Shankar Bajpai), for the 
appellant, submitted that the usufructuary mortgage of 1908 was a 
transfer within the meaning of section 10 of the Tenancy Act, and 
consequently the defendant then became by virtue of the law the 
ex-proprietary tenant of the plaintiff. The District Judge was in 
error in holding that a fresh ex-proprietary right accrued to the 
defendant upon the sale of the equity of redemption, 


It was not necessary that there muat be an order fixing rent 
under section 36 of the Land Revenue Act in all such cases, and 
there was nothing to prevent the parties coming to an agreement 
as to the amount of rent for a particular ex-proprielary holding, 
provided only that the rent was not greater than that indicated by 
section 10 of the Tenancy Aet. What thelaw sought to provide 
was that an ex-proprietary tenant should not be permitted to contract 
himself out of the benefits conferred upon him by section 10; and 
it was not suggested by the defencein the present suit that the 
rent fixed in the lease was in excess of the statutory rent. - 

The case of l 

Prag v. Sital Prasad, [1914] I. L. R., 86 All., 1E5, 
- was not against the appellant; on the other hand, it was really in 
his favour. The judgment of Mr. TwEEDY in the case of 

HMusammat Ram Kuari v. Badrs Singh, [1913] 8. D. B., No. 7 of 1913, 
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went further than the law on the subject and ought not to be 
accepted. 


Haribans Sahai, for the respondent.—Eix-proprietary rights arose 
in favour of the defendant on two occasions, (1) when hé made the 
usufructuary mortgage and (2) when his equity of redemption was 
sold. The mere fact that he did not claim ex-proprietary rights 
on the first occasion could not operate to prevent the accrual of 
such rights for all time to come. He became, by operation of law, ' 
an ex-proprietary tenant on tho sale of the equity of redemption, 
and unless the rent was fixed by the Collector the appellant could 
not sue for arrears of rent. Whatever may have been the law 
under Act XII of 1881, it is now clear, having regard to the pro- 
visions of section 10 of the present Tenancy Act and section 36 
of the Land Revenue Act that the rent of anex-proprietary tenant 
cannot be fixed by private arrangement. 


In any case, having regard to the Full Bench ruling in 
Debi Prasad v. Bhagwan Din, [1912] 10 A. L. J. R., 437, 


the defendant became the ex-proprietary tenant of all the*proprie- 
tary body, and the present suit is not maintainable. 


Then, reading together the two deeds of 23rd July, 1908, and 
having regard to the fact that the net rent reserved by the theka 
was equal to the interest on the mortgage monev, the meaning is 
clear that the lease subsisted only so long as the defendant conti- 
nued to be the mortgagor. When the equity of redemption was 
sold the defendant was no longer bound to pay the rent fixed by 
the lease; he was thereafter cultivating the land as an ex-proprie- 
tary tenant and was liable to pay only the statutory rent. The 
parties could not contract themselves out of the law. I rely on 
the cases of 


Prag v. Sital Prasad, [1914] I. L. R., 86 AlL, 155; 
Musammat Ram Kuari v. Badri Singh, [1918] S. D. B. No. 7 of 1913; 
Moti Ghand v. Khwaja Ikram-ullah, [1916] 15 A. L. J. R., 150, P. o. 


In any case an issue ought to be remitted-to find out whether 
the rent reserved is or is not in excess of the statutory rent. 


The judgment of the Court was delivered by 


Toppau., J.—This is a plaintiffs’ appeal. The facts out of 
which it has arisen are briefly as follows:—The defendant was the 
owner of a certain zamindari share, the area of which was some 
13 bighas odd. On the 23rd of July, 1908, he gave a usufructuary 
mortgage of this zamindari to the plaintiff. On the same date the 
plaintiff gave him a lease of the same zamindari share on payment 
of a sum of Rs. 70/14/ per annum plus Rs. 23/11/ Government 
demand etc. The defendant remained in possession as ihekadar 


` 
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paying his rent to the plaintiff ander the lease. On the 26th of Civin 
June’ 1912, the plaintiff sued him on the basis of that agreement PEA 
for arrearg of rent and obtained a decree and in execution of his ae 
deoree for the arrears of rent due under the lease, he attached and Miqwan Laz 
put to sale the defendant's equity of redemption. This was sold on v. 
the 20th of March 1913, and was purchased by one Bhuttu Mal. Osasu 
At the time of the sale the plaiùtifs mortgage and one other PINGE, 
mortgage were also notified. The price paid for the property at qydsall. J. 
the sale was Rs. 40. Bhuttua Mal did not apply for mutation of 
names and the Government record still stands as it was on the 
date of the original mortgage. The plaintiff has now, on the 
basis of the legsse sued his theladar, the defendant, for the rent 
for a period which commenced prior to the 20th of March 1913, 
and rung up to a date subsequent to that date. The defendant in 
his written statement merely pleaded that he was liable for the 
rent up to the 20th of March 1918, but that for the period sub- 
sequent to that he was no longer liable under the lease because his 
equity of redemption had been sold and purchased by Bhuttu Mal. 
The coutt of first instance in the course of iis judgment made the 
remark: that “the mortgagor's right to redeem had been put to 
auctien by the plaintiff, decree-holder who had purchased it for 
Bhuttu Mal on the 20th of March 1913.” Itis quite clear that 
the defendant: had nowhere pleaded that Bhuttu Mal was the 
benamidar of the plaintiff ôr that Bhuttu Mal had purchased the 
property for and on behalf of the plaintiff. There was no issue 
on this point. There was no allegation or denial; no evidence and 
no finding. The court of first instance held that the purchase by 
Bhuttu Mal of the defendant’s equity of redemption did not affect 
the case at all, that the lease subsisted and that the defendant was 
liable under the lease. It accordingly decreed the suit. The 
lower appellate court on the defendant’s appeal has held that after 
the 20th of March 1913, the defendant became the ex-proprietary 
tenant of the land because the equity of redemption had been sold ; 
that he was entitled to take up his position as an ex-proprietary 
tenant and as no rent had been: fixed, he was not liable to pay any 
rent for the period subsequent to the 20th of March 1913. The 
plaintiff appeals. It is quite clear tous that the Judge of the 
court below has misunderstood the nature of the plaintiff's claim. 
It is based on the theka which was given to’ the defendant on the 
23rd of July 1908. We will assume that the defendant is the 
ex-proprietary tenant of the land. He is equally a thekadar under 
the contract of the 23rd‘ of July 1908. Ifthe period of that 
contract has come to an end,. then of course the plaintiff’s claim 
must fail because the theka no longer subsists, but so- long as the 
theka subsists the plaintiff is entitled to recover from his thekadar 
the rent which the latter has agreed to pay. He may as an ex- 
‘proprietary tenant be a tenant of the land under himgelf as 
thekadar. If the theka had been given to an outside person, there ° 
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ig no question that so long as it subsists the thekadar would be liable 
for the rent. The lower court in its judgment has stated that 
Bhuttu Mal appears to have been a benamidar fgr the plaintiff. It 
has, however, come to no decision on the point nor could ft do so for 
the simple reason that the issue had not been raised, no evidence 
taken upon it, and there had been no decision on it. The point 
would have been material if it had been raised because the lease was 
to subsist only so long as the mortgage subsisted. If the defendant 
had pleaded and had proved to the court that the mortgage had 
come to an end, then the plaintiff’s claim would have failed, but he 
is not allowed to raise a question of fact in second appeal on which 
there were no pleadings, on which there was no issue and to which 
no evidence was directed. The case must be decided on the assump- 
tion, right or wrong, that the mortgage still subsists and that 
Bhuttu Mal is the owner of the equity of redemption which was 
purchased in hisname. This being so the lease must still subsist 
and whether the defendant be or be not the ex-proprietary tenant of 
the land, he is liable as thekaday to his lessor. In this view we 
must allow the appeal, set aside the decree of the lower appellate 


- court and restore that of the court of first instance. The plaintiff 
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will have his eosts in all courts. The court of first instance granted 
the plaintiff a decree for what it has called ‘“‘ usual interest.” This 
interest will run from the date of the suit up to the date of realiza- 
tion, and at the rate of 6 per cent. per annum simple. 


B. K. M. ` Appeal decreed. 
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versus 
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Criminal Prosedure Code (Act V of 1898), section 487—Further enquiry— 
Warrant case—Charge framed——Accused called upon to plead— Accused 
pleaded not guilty— Accused not convicted—Order tantamount to acquittal— 


Jurisdiction——Revision. 
Where in a warrant case the charge having been framed the accused 
was called upon to plead and he pleaded not guilty and the trying Magis- 
trate did not convict him, keld that the effect of the order was that the 
accused had been acquitted (though the Magistrate wrote “ discharged ”’) 
and that the District Magistrate had no jurisdiction to order a further 
enquiry. 

a 


> 
7 Cr. Rev. No. 95 of 1918. 
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Crionat Revision from an order of A. O. WALKER, ESQ., 
District Magistrate of.Shabjahanpur. 


Gulzagi! Lal, for the applicant. 
R. Maleomson (Arsistant Government Advocate), for the Crown. 
The following judgment was delivered by 


Baneri, J.—Chhote Lal, the applicant, was charged with hav- 
ing rescued his father, who had been arrested undor the orders of 
the Revenue Court in execution of a decree passed by that court. 
The Magistrate who tried him recorded the evidence for the pro- 
secution, framed a charge against him and called upon him to plend, 
The record shows that the accused pleaded not guilty but refused 
to call witnesses. A date was fixed for the hearing of the case after 
the charge had been framed and the plea of not guilty had been 
entered; and on that date, for reasons stated in the judgment, 
the Magistrate trying the case passed an order of “ discharge.” 
This order was set aside by the District Magistrate and a further 
enquirye was ordered. The present application has been filed 
against the order of the District Magistrate directing a further 
enquiry by another Magistrate. It is contended that the order of 
the Magistrate who triod the case, though it is in terms an order 
of discharge, is in substance and reality an order of acquittal, and 
that therefore the District Magistrate was not competent under 
section 437 to order further enquiry. Under the section last 
mentioned the Magistrate of the district is authorised to order 
further enquiry in a case of dismissal of a complaint under section 
203 or section 304 of the Code of Criminal Procedure, or in a case 
in which the accused has been discharged. The real question 
therefore in this case is whether the order of the trial Magistrate 
passed on the 18th of June, 1917, was an order of “ acquittal,” 
because if it was an order of ‘ acquittal” further enquiry could 
not be ordered by the District Magistrate. Section 253 of the 
Code of Criminal Procedure provides that if upon taking all the 
evidence and making such examination of the accused as the 
Magistrate thinks necessary, he finds that no caso against the accused 
has been made out, whichif unrebutted would warrant a conviction, 
the Magistrate shall discharge him. It is thus clear that an order 
of discharge should be made before a charge has been framed. 
Section 254 provides for the framing of a charge if the Magistrate 
is of opinion that there is ground for presuming that the accused 
has committed the offence with which he is charged. The present 
case was a ‘warrant case’ and therefore section 253 and the 
following sections applied to the case. Under section 255 the court 
is required to ask the accused after a charge has been framed and 
read out and explained to him whether he is guilty or hasany defence 
tomake. In the present case it appears from the record that after 
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and he pleaded not guilty. Theonly order which the Magistrate 
could have passed after the accused had pleaded to the charge was 
either an order of acquittal or an order of conviction. In the present 
case the accused was not convicted. Therefore he must be deemed to 
have been acquitted under section 258. It is true that the Magistrate 
in his jadgment used the word. ‘‘ discharged ” but that was a misuse 
of the word. The only order which he could have passed, if he did 
not convict, was an order of acquittal, and therefore the order passed 
on the 18th of June 1917, must be deemed to be an order of 
acquittal. This being so, the District Magistrate was not competent 
under section 437 to order further enquiry and the order made by 
him for such enquiry is illegal. I accordingly set aside the order 
o£ the District Magistrate, dated the 14th of August, 1917 


Order sat aside. 


KUNJ BEHARI LAL (Defendant) 
VET SUS 
THE BHARGAVA COMMERCIAL BANK (Plaintif )* 


March, 22. Contract Act (LX of 1878), section 176—~Money advanced on' pledge! of 


TUDBALL, J. 
ABDUL 
Raoor, J. 


ornamenis—-Sale by pawnee—Reasonable notice of sale to pawnor—Maean- 
ing of. : 

Seotion 176 of the Contract Act does not contemplate that the pawnee 
should give the pawnor information of the actual date, time and place of 
sale. The expression ‘ reasonable notice of the sale’ means an intimation of 
an intention to sell and it does uot necessarily mean that a sale should’ bo 
arranged beforehand and that due notice of all the details should be given 
to the pawnor ; all that the law intends is that the pawnee should give the 
pawnor a reasonable time within which to exercise his right of redemption 
and proceed to sell if the property be not redeemed. His rightis analogous 
to that of a seller’s right to re-sell the goods sold and the two rights must 
be exercised in more or legs the same method. ; 

A pawnee gave to the pawnora notice that unless the articles pledged 
were redeemed within a fortnight, he would sell them without further 
reference, but omitted to specify the actual date, time and place of the 
sale. He then sold the articles but the debt was not fully paid of. In 
a suit for the balance the pawnor contended that the notice was not 
reasonable because ofthe omission to specify the actual date, time and 
place of' the sale :—Held that the notice was reasonable. 

8. A. No. 960 of 1916. 


— nr “2 
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SEOOND APPEAL from a decree of D. R. Lyte Esq., District Civis 
Judge of Agra, confirming a decree of Babu Ohatur Behari Lal, a. 


Munaiff. f es 
Suit to recover balance of money due. Kons 
BRHARI I AL 
In 1912, the plaintif Bauk advanced a loan of Rs. 1,700 to the v. 
defendant on the security of certain ornaments which were pledged a 
with the Bank for that purpose. From January 1914 onwards gate 


the Bank began to press for re-payment and gave repeated notices 
of their intention to sell the ornaments in satisfaction of their 
dues. The defendant, on various occasions, asked for and obtained 
time for payment. Ultimately on the 15th September, 1914, the 
Bank gave notice that if the account was not settled within a 
fortnight they would sell the ornaments without further reference. 
Money not having been paid, the Bank sold the ornaments on the 
5th October, 1914. The sale proceeds having proved insufficient 
to discharge the debt in full, the present suit was brought to recover 
the balance. The defendant pleaded that proper notice had not 
been given and the ornaments had been sold at an under-value. He 
urged that he should be given credit for the full value of the 
. pledge. The lower courts held that the notice given was reason- 
able, and though the sale had been atsome under-value yet the Bank 
not being guilty of fraud or any other irregularity was not liable 
for the loss suffered by the defendant. The suit was accordingly 
decreed. ; 


Defendant appealed, 


Kailas Nath Katju, for the appellant, submitted that on a true 
construction of section 176 of the Indian Contract Act the pawnee 
was bound to give resonable notice not only of his intention to sell 
bat of the actual sale itself. Under section 177 the pawnor had a 
right of redemption up to the moment of the actual sale of the goods 
pledged. This provision of the law would became nugatory if it 
were open to the pawnee to sell the goods whenever he liked pro- 
vided he had given reasonable notice of his intention to sell. The 
power of private sale is one liable to be gravely abused to the 
serious injury of the pledgorand the Legislature might well have 
intended, having regard to the conditions prevailing in this country 
that the sale of a pledge should only take place in the presence of 
the pledgor, or with notice to him of the date and time of sale so 
that he might have an opportunity of being present at the sale if 
he wished todo so. The language of the section itself pointed to 
that conclusion. Notice was required of “ the sale,” and not of 
“the intention to sell.” If the Legislature had intended otherwise 
it could easily have used more apt and explicit language, as it had 
actually done in section 107 of the Act, and section 69 of the 
Transfer of Property Act. The fact that the language of section 176 
was different from section 107 of the Contract Act made it*clear o 
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that the same thing was not intended. The presumption was that 
to convey the same meaning the Legislature would use the same 
language throughout the same Statute. Reference was also made 


to the passage in Story on Bailments, 5thed., section 310, p. 322, — 


that the pawnee “ may file a bill in equity against the pawnor for 
a foreclosure or sale, or he may proceed to sell, ez mero motu, upon 
giving due notice of his intention to the pledgor,” and it was argued that 
the framers of the Indian Contract Act would, had they intended 
to adopt Srory’s view of the law, have used similar language. 


Narain Prasad Asthana, (with him Mangal Prasad Bhargava), 
for the respondent, was not called upon but referred to Cun- 
NINGHAM and SHEPHARD, Contract Act, 10th ed, p. 410, 


The judgment of the Court was delivered by 


TupBALL, J.—The facts of this case are simple. The appellant 
defendant pawned to the respondent Bank certain gold and silver 
ornaments as security fora loan in the year 1912. In January, 
1914, the Bank pressed the defendant for payment and stated that 
they had an offer of Rs. 1,480 for the ornaments and tha if the 
defendant did not pay within a week the ornaments would be sold 
for the value offered and thata suit would be brought for the 
balance. The defendant in reply asked for full particulars of the 
offer and also asked for time for payment. In his reply he stated 
that the ornaments were worth more than Rs. 2,400 and that he 
would hold the Bank responsible if they were sold for less than 
their value. The Bank on the 26th of February, 1914, sent in a 
statement of account and a list of the ornaments pawned and again 
gave the defendant fifteen days’ time within which to pay, otherwise 
the Bank would sell. The Bank did not carry out its threat. On 
the 9th of May, 1914, the defendant again asked for 15 days’ time 
as he had a chance of paying off the debt. The correspondence 
continued and again on the 18th of August, 1914, the Bank wrote 
to the defendant stating that it had an offer of Rs. 1,500 for the 
ornaments and would proceed to sell. On the 25th of August, 


` the defendant asked for further time. On ihe 12th of September 


the Bank agreed and then on the 15th of September it again wrote 
to the defendant saying that unless the money was paid within 
15 days the jewellery would be sold without further reference to 
him. The Bank did not sell on the 30th of September but it 
actually waited till the 5th of October and then carried out the 
sale. A suit was then brought for the balance and both the courts 
below have decreed the claim. One point was urged in the court 
below and that is that the notice given on the 15th of September 
was not a reasonable notice of the sale within the meaning of sec- 
tion 176 of the Contract Act. It was contended that notice of the 
actual date, time and place of the intended sale should have been 
given to the defendant. This plea was repelled by the court below. 


. It hapagain been raised before us and this is the only point for our 
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decision. It is urged that under section 177 the pawnor has g 
right to redeem at any .subsequent time before the actual sale of 
the goods, that unless he is given full information of the date, 
time and place of the sale, it is impossible for him to redeem, if 
the property. were sold at some other date, time or place. No 
ruling on the point has been cited. In our opinion section 176 
does not contemplate that the pawnee should give the pawnor 
information of the actual date, time and place of sale. The words 
are, “He may sell the thing pledged on giving the pawnor 
reasonable notice of the sale.”’ This, in our opinion, means an 
intention to sell and it does not necessarily mean that a sale should 
be arranged beforehand and that due notice of all the details 
should be given to the pawnor. For instance it would be open 
to the pawnee to put up the property to auction sale and to sell it 
to the highest bidder. It would be impossible for him to give the 
. pawnor information beforehand as to who would be the final 
purchaser. Itis quite clear that all that the law intends is that 
the pawnee should give the pawnor a reasonable time within which 
to exerqse his right of redemption and proceed to sell if the pro- 
perty be not redeemed. His right to sell is analogous to the seller's 
right of re-selling granted under section 107 of the Contract Act, 
and we take it that the two rights must be exercised in more or 
less the same method. The seller’s right to re-sell] under section 
107 may be exercised after giving notice to the buyer of the 





Kuyns 
BEHARI LAL 
v. 
BHARGAVA 
CoMMEROIAL 
Bank. 


Tudball, J. 


intention to re-sell after the lapse of a reasonable time. The - 


language of the two sections is slightly different but their meaning 
is practically the same. In our opinion in the circumstances of 
the present case the respondent Bank gave the appellant notice, 
and a very reasonable notice indeed, of the intended sale. We 
think the decision of the court below is correct. We therefore 
dismiss the appeal with costa. 


Appeal dismissed. 
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BANARSEE DAS (Defendant) 
versus 


SHEODARSHAN DAS SHASTRI (Plaintif) * 


Grant of property to a priestand his heirs—Grant notin favour of idol— 
Granies capable of dealing with property as his own—One member of joint 
family alienating property—Other members may impeach—A siranger com- 
petent to do so. 

A grant of property under a deed made to a priest of a temple and his 
heirs for his services in connection therewith ia not grant in favour of the 
idol of the temple, and the grantees are competent to deal with such 
property as their private property. ` 

Where a member ofa joint family makes an alienation of property 
belonging to the family, purporting to act on behalf of thegamily, the 
other members can call itin question on the ground that it was made 
without authority or without valid necessity or not for their benefit. 
Bat a person who is a stranger to the family and ‘does not claim through 
the joint family is not competent to do s0. -. 


First APPEAL from a decree of MavLvi Knwaza ABDUL ALI, 
Subordinate Judge of Agra. 


Lalit Mohan Banerji, for the appellant. 
B. E. O’Conor and Peary Lal Banerji, for the respondent. 
The following jJadgments were delivered. 


Piaeort, J.—The suit out of which this appeal and the connect- 
ed Appeal No. 317 of 1915 arise, was brought to enforce a mort- 
gage deed of the 10th of January 1881. The property hypothe- 
cated was the equity of redemption in a revenue free grant 


_in village Gadaya Latifpur and 500 Bighas of revenue free land 


in another village called Khankara. It is recited in the deed itself 


_ that the latter of these two properties was already mortgaged with 


possession to the same mortgagees under a deed of the 15th of 
June 1866. Part of the consideration of the simple mortgage now 
in suit was the redemption of this older usufructuary mortgage on 
the land in village Khankara. Out of the total consideration of 
Rs. 10,801 for the deed in suit a sum of Rs, 7,184 was calculated as 
due on the usufructuary mortgage of the 15th of June, 1866, and 
was set apart for the redemption of the said mortgage. One effect 
therefore of the deed in suit was that the mortgagors became 


entitled to re-enter into possession of the land in village Khankara, 


° e F. A. No. 170 of 1916. 
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which had hitherto been in the possession and enjoyment of their Oivin 
mortgagees. Itis further stated in the deed in suit that the revenue ‘ane 
free grant in village Gadaya Latifpur was also mortgaged with 

possession® to the same mortgagees undera deed of the 18th of  BanarszE 
October, 1865. It is only the equity of redemption which is hy- Das 
potheeated under the deed in suit.- It is admitted that this mort- are 
gage of the 18th of October, 1865, has never been redeemed. The pie 
relief sought in the present suit isto bring to sale the equity of = gnasrni. 
redemption in respect of the revenue free grant in village Gadaya — 
Latifpur and the entire right, title and interest of the mortgagors Pggott, J. 
in respect of the land in village Khankara. The mortgagors under 

the deed are as follows :— 


1. Mahant Lachman Das, disciple of Mahant Hari Das. 
2. Khubi Ram and Ram Ratan, sons of Gulab Das. 
3. Hargobind, son of Hardeo, 





The evidence on the record shows that the properties now in ques- 
tion in -wilages Gadaya Latifpur and Khankara were in the possession 
in the year 1826 of one Mahant Kesho Das, described as priest of 
the temple of Sitaramji. They were held by him under, revenue 
free grants made by the Maharatta Government. This Kesho Das 
appears to have had a number of Chelas or disciples and it seems clear 
from the record that he himself belonged toa celibate ordet of 
religious ascetics. Kesho Das died somewhere about the year 1828 
and, under eircumstances which will require to be further consider- 
ed, he was succeeded in possession of the properties in suit by two 
persons, Hari Das and Gulab Das. The former of these took the 
title of Mahant, lived as a celibate and would seem to have succeeded 
Kesho Das in the office of priest. Gulab Das wasa married man 
and brought up a large family, seven sons of his being shown in 
the pedigree the correctness of which has been admitted. Hari Das, 
however, adopted as his Chela, and as his eventual successor in the 
Mahantship, Lachman Das, one of the sons of Gulab Das. This is 
the Lachman Das whose name appears as the first of the mortgagors 
in the deed in suit. Of the remaining mortgagors two are sons of 
Gulab Das, while Hargobind is a grandson of Gulab Das, his father 
Hardeo having presumably died before the execution of the deed 
in suit. There is a recital in the same deed to the effect that three 
other persons interested in the mortgaged property as descendants 
of Gulab Das are “not present here,” and the executants of the 
deed undoubtedly purport to act for and-on behalf of these alleged 
absent members of the family and to deal with the property as a 
whole, including the shares of the said absent members. The three 
persons thus specified are Har Prasad, an own brother of the exe- 
cutant Hargobind, Bhola, another grandson of Gulab Das, whose 
father Baldeo we must presume to have died prior to the exe- 
cution of this document, and Bal Kishen another son of Gulab Das, e 
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There remains one other sonof Gulab Das called Bhopal, who is 
not accounted for in the above statement of facts. His name neither 


~ appears asan executant of the mortgage deed in suit norin the 


recital of those members of the family om whose behalf the exe- 
cutants of the deed purport to act. In the absence of any evidence 
to the contrary if seemsa fair presumption that Bhupal had died 
prior to the execution of this deed, and thereis no evidence on the 
record to prove the contrary. The nearest the defendants have 
been able to get is the production of certified copies of certain 
village records which purport to show Bhupal as alive in the year 
1879. This does not prove that he was alive in 1881, and does not 
seem to me to outweigh the presumption of his death which may 
reasonably be drawn from the wording of the deed in suit. It is 
an admitted fact in the case that Lachhman Das adopted as his chela 
another grandson of Gulab Das, namely Raghunath Das, son of 
Khubi Ram, one of the executants of the deed in suit. This 
Raghunath Das similarly became acelibate Mahant and succeeded 
Lachman Das in the office of Mahant in connection with the temple 
of Sitaramji. Raghunath Das has since departed from the wadition 
of the family by adopting as his chela a person named Banarsi Das 
who is an outsider, thatis to say,not a descendant of Gulab Das, 
and in respect of whom itis alleged, though the matter has not 
been enquired into in the present case, that he is disqualified from 
succeeding to the Mahantship by the fact that he isa house-holder 
and a married man. At any rate,on the 29th of May 1907, Mahant 
Raghunath Das executed a deed by which he purported to transfer 
all his rights, including both his personal property and his office as 
Mahant and whatever interest he possessed as priest, manager or 
trustee of the temple of Sitaramji, to the aforesaid Banarsi Das. A 
suit was brought by Banarsi Das on the strength of this document, 
in which he impleaded all the descendants of Gulab Das, together 
with certain persons alleged to be transferees of property apper- 
taining to the temple, but not the mortgagees under the deed now 
in suit or any representative of the said mortgagees. The suit was 
resisted upon a variety of grounds, and after it had been dismissed by 
the court of first instance it came before this Court as F. A. No. 307 
o£ 1910, decided on the 28th of October 1912. The learned Judges 
of this Court expressly declined to determine the question whether the 
property in suit in that litigation, which included the property now in 
suit, was or was not trust property belonging to the temple of Sita- 
ramji. Their decision proceaded upon this line of argument :—either 
the property in suit was trust property, as alleged by Banarsi Das, 
that is to say, appertained toa trust of which Mahant Raghunath 
Das was, or had been, the sole manager and trustee, or it did not. If 
it did not Banarsi Das obviously had no case at all: assuming for the 
sake of argument that it did, there was no evidence on the record to 
satisfy the court that Raghunath Das had any right to nominate his 


ə successor at his own free will and pleasure, still less to transfer the 
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office of Mahant, with the rights and duties of trustee and manager 


of the temple property, to another person during his own life-time. 


, The present sni? was instituted on the 29th of March 1910, that 
is tosay, before the declaratory suit brought by Banarsi Das had been 
decided, even by the court of first instance. The foregoing recital 
of facts is, however, necessary to the understanding of the pleadings 
inthe present suit; and in the view which I take of the case a 
proper appreciation of these pleadings is absolutely essential to the 
determination of the questions raised by these appeals. It may be 
said at once that the plaintiff is a transferee of the rights of the 
original mortgagees under the deed in suit, and also under the 
usufructuary mortgage of October the 18th, 1865. The determina- 
tion of the present suit has, as a matter of fact, been delayed by the 
circumstance thata plea, raised by the defendants, against the 
validity of the plaintiff’s document of transfer was accepted in the 
first instance by the trial court; but the decision on this point 
was taken to this Court in appeal and was disposed of by this 
Court op the 17th of November 1913, (vide, F. A. No. 21 of 
1912 the record of which has been before us), with the result 
that the validity of the plaintifi’s document of title was affirmed. 
Tt seems just worth while to note at once that the plaintiff is 
himself the trustee and manager of another religious endowment, 
connected with another temple at Bindraban, and that the money 
which he has embarked on this speculation presumably comes 
from the surplus profits of the trustin his hands. It is entirely 
superfluous therefore to allow any considerations as to the feel- 
ings of the Hindu public with regard to the sanctity of temple 
endowments to interfere with the consideration of the questions of 
law involved in this suit. Ifthe plaintiff succeeds he will bring 
this property -to sale for the benefit of another religious endowment. 
Nor is it necessary that we should trouble ourselves over much with 
-any considerations as to the general equities of the case. The 
plaintiff is a speculator who has bought up a disputed claim for 
what it may be worth; while the defendants are in the position of 
persons who have raised money upon property under a representa- 
tion that they had every right to do so, and who are now seeking 
to repudiate the debt on the ground that the property hypothecated 
was not theirs to deal with. 


The array of defendants as originally impleaded was as follows:— 


The first defendant was Banarsi Das, who is described in the 
plaint simply as ‘ disciple of Raghunath Das.” The next six defen- 
dants were representatives of the family of Gulab Das, being his 
grandsons, great-grandsons or great-great-grandsons, together with 
the widow of a deceased descendant, who was presumably impleaded 
as a matter of precaution. The eighth defendant was stated to be an 
auction-purchaser of whatever rights Raghunath Das had possessed 
in the property in suit; while the ninth defendant was the successor- 
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in-title of the original mortgagee, who had transferred his rights to 
the plaintiff. Subsequently, three more defendants were added ; 
two of these were alleged to be also transferegs of the rights of. 
Raghunath Das in the property. in suit ; and Raghunath Pas himself 
was also impleaded, apparently at the suggestion of the court. He _ 
is described as “ Mahant Raghunath Das, a disciple of Mahant.- 
Lachman Das, Gaddi-nushin and managing trustee of the temple of - 
Thakur Sri Sitaramji Maharaj, placed at mauza :Gadaya Latifpur.” 
In the petition by which Raghunath Das was impleaded the plaintiff 
carefully refrained from admitting that Raghunath Das was in tny - 
way a necessary party to the suit. He admitted him to be the 
managing trustee of a certain temple; but his case was throughout 
that the property in suit formed no part of the endowment of that 
temple, or of the trust property in the hands of Raghunath Das. 
The property in suit was alleged by the plaintiff to be the personal 
property of the original mortgagors, and Banarsi.Das was impleaded, 
instead of Raghunath Das, on the ground that the latter’s deed of - 
the 29th of May, 1907, whatever might be its effect as regards the 
trusteeship and the trust property, did operate to transfer % favour 
of Banarsi Das whatever rights Raghunath Das possessed in any 
personal property of his own. Ina petition which he presented to. 
the court after he had been impleaded, Raghunath Das disclaimed 
all interest in the litigation. He apparently intended to support 
the contention of Banarsi Das that the property in suit was not 
merely trust property, but appertained to an endowment in favour 
of the temple of Sitaramji of which Raghunath Das had been the 
sole trustee and manager, until he transferred his rights to Banarsi 
Das. Those defendants who resisted the suit. raised a variety of 
pleas; but the point to be noticed for my present purpose is that 
there was a marked difference in the position taken up by Banarsi 
Das, on the one hand, and by the descendants of Gulab Das on the 
other. Both these parties took the plea that the property in suit 
was trust property appertaining to the temple aforesaid, and as such 
inalienable ; but they were as much at variance amongst themselves 
as they were. with the plaintiff. Banarsi Das expressly pleaded 
that the property in suit appertained to a trust of which he 
was himself the sole manager, by appointment in succession to 
Raghunath Das;he pleaded that “ Radha Ballabh and other 
defendants, the heirs of Gulab Das, have no interestin the property.” 
On the other hand, those of the descendants of Gulab Das who 
contested the suit denied that Banarsi Das had any interest in the 
matter. They not merely denied that he had succeeded to the 
interests of Raghunath Das, whatever they may have been, in the 
property in suit; but they set up a trast under which the descen- 
dants of Gulab Das were joint trustees along with whatever Mahant 
for the time being had succeeded to the rights of Hari Das and of 
Lachman Das. They pleaded, and in view of the position taken up 
by them they were clearly entitled to plead, that Raghunath Das was 


—_ 


Nr ae -” 


am een 


VOL. XVL : BIGH COURT ` 399 


a necessary party to the suit, and that his absence from the array 
of original defendants was a fatal objection ‘to the maintainability 
of the entire suit, einasmuch as he had been impleaded after the 
expiration of the special period of limitation prescribed by section 
31 of the Indian Limitation Act (No. IX of 1908), within which 
the present suit was instituted. The learned Subordinate Judge 
fixed a number of issues, and one of these issues was whether Banarsi 
Das or the defendant Raman Das (a grandson of Hargobind, one of 
the executants of the mortgage deed in suit) was the lawful succes- 
sor to Mahant Raghunath Das. In the end, however, the court 
below came to the conclusion that this was an issue which arose only 
as between two of the defendants and did not require to be 
decided in order to the determination of the suit. He overruled on 


various grounds all the pleas raised by all the defendants, except ` 


the plea taken by the descendants of Gulab Das to the effect that 
the shares of those members of the family who had not joined in 
the execution of the mortgage deed in suit were not affected by 
the mortgage and could not be brought to sale in satisfaction of 
the sam®. On this basis he has given the plaintiff a decree for the 
full amount elaimed by him, but enforceable only. as against an 
undivided 17/24ths share of the property ‘in suit. Al] the defen- 
dants except Banarsi Das have submitted to this decree, and I 
regard it as most important to insist upon the fact that the appeal 
now. before us is by Banarsi Das alone. On the other hand the 
plaintiff has filed a separate appeal No. 317 of 1915, in which he 
asks that the decree of the court below be modified by making it 
enforceable as against the whole of the mortgaged property. This 
appeal I propose te deal with in a separate judgment. . 


The memorandum of appeal presented by Banarsi Das is a 
somewhat prolix and argumentative document, but it has been 
agreed before us that in “substance only three points are raised. 


(1) It is contended that the property in suit is trust property, 
belonging to the idol worshipped in the temple of Sitaramji at 
Gadaya Latifpur, and to no other person whatsoever, so that the 
executants of the mortgage-deed in suit had no right to alienate the 


same and it cannot be brought to sale in execution of the mortgage 
decree. i 


(2) It is contended that Mahant Raghunath Das was a necessary 
party to the suit, and that the suit must fail on the mere ground 


that he was impleaded after the expiration of the prescribed period 
of limitation. 


(3) Aplea is taken, in the alternative, to the effect that, on 
the view of the facts taken by the court below and assuming that 
the joint family formed by the lineal descendants of Gulab Das 
were owners, or part owners, of the property in suit, then it should 
be held as a matter of law that the executants of the mortgage-deed 
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had no right to hypothecate either their own shares or the shares of 
any person in the joint ancestral family property, and that this 
ground alone would be sufficient to warrant the dismissal of the 
plaintiff’s suit. ý 


I propose to tke these points in the reverse order, because the 
last two can, in my opinion, he very briefly disposed of. I do not 
think there is any force in the third plea, and I propose to deal with 
it more in detail in my judgment on the cross-appeal filed by the 
plaintiff. For the purpose of the appeal now under consideration 
it is sufficient to say thut this plea is not open to Banarsi Das. He 
i3 not, and never was, a member of the joint family formed by the 
descendants of Gulab Das. If one or more members of a Hindu 
joint family, purporting to act on bebalf of the family as a whole, 
make an alienation of joint family property, it is of course open to 
those members of the family who did not join in the alienation to 
contend that it was made without authority, that it was not made for 
valid necessity, or for the benefit of the joint family, and that it is 
not enforceable. As against a person like Banarsi Das, who is not 
a member of the joint family and does not claim through fhe joint 
family, the alienation is good. 


In dealing with the question of limitation I have one further 
point to note. A document which is on this record at page A 12 
shows that Raghunath Das died on the 19th of January, 1913, during 
the pendency of this suit in the court below. The plaintiff made no 
attempt to have any person brought on the record as successor to 
Raghunath Das; and from his point of view he was obviously right 
in not doing so. He had contended throughout that Raghunath Das 
was not a necessary party tothe suit and that any interest which 
he had ever possessed in the property in suit had passed to other 
hands. Banarsi Das in his memorandum of appeal to this Court 
says that he files his appeal in the capacity of trustee of the wag/ pro- 
perty belonging to Thakur Sitaramji, representing Raghunath Das 
in that capacity. He has never applied to this Court to be brought 
upon the record as successor to Raghunath Das. Had he made 
such an application it seems clear to me that it could not have 
been granted without some furtber enquiry, seeing that the right 
of succession to the office of Mahant and to the trusteeship held by 
Raghunath Das was a matter in controversy in this very suit. The 
document to. which I have already referred does no doubt afford 
some evidence in support of the contention that Banarsi Das, what- 
ever his rights may be, has succeeded in obtaining effective posses- 
sion of the temple and of any property appertaining to the temple 
other than the property now in suit. At the same time it seems 
clear that no litigant has a right to assume to himself the position 
of legal representative of a deceased litigant, without making an ap- 
plication to the court in proper form and obtaining the orders of the 
court’thereon. In the suit itself the position taken up by Banarsi 
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Das was that he had already taken the place of Raghunath Das as 
manager and trustee of the temple in virtue of the transfer of the 
29th of May, 190%. The plaintiff impleaded Raghunath Das as 
manager and trustee of the temple but denied that the property in 
suit had any concern with the trust of which Raghunath Das was 


. the manager. The question of limitation therefore, if it can be 


raised at all by Banarsi Das in this appeal, depends for its deter- 
mination on the decision of the court in respect of the main ques- 
tion. If the property in suit is found to belong toa trust of which 
Mahant Raghunath Das was, on the date of the institution of this 
suit, the sole trustee and manager, the suit will fail on its merits, 
and it must also be held to be barred by limitation on the ground 
that the trustee was impleaded after the expiration of the limitation 
period. On a contrary finding it would follow that Mahant Raghu- 
nath Das had, on the date of the institntion of the suit, no interest 
in ‘the property in question and was not a necessary party. This 


- was the position taken up by Raghunath Das and by Banarsi Das 


himself in the court below, and I very much doubt if the appellant 
can be Sermitted to resile from it now. I may say further that, 
after carefully eonsidering the memorandum of appeal filed by 
Banarsi Das in connection with this question of limitation, I am 
by no means satisfied that it is incumbent upon us at all to hear 
Banarsi Das on the merits. He does not appeal in his personal 
capacity as Banarsi Das, defendant No. 1 in the suit. He expressly 
claims to appeal as the representative of Raghunath Das, the person 
subsequently impleaded as defendant No. 10 in the suit. He has 
no doubt adopted this attitude in the hope that it may lend force to 
his plea of limitation; but he bas neglected to observe that he is not 
entitled to appeal as a legal representative of a deceased defendant, 
without first obtaining an order of the court bringing him on to the 
record in that capacity. He has not amended his pleadings in any 
way in consequence of the decision of this Court in F. A. No. 307 
of 1910, and must be taken to stand by the position originally taken 
up by him that the trusteeship of the temple had been transferred 
to him prior to the institution of this suit by the deed of the 29th 
of May, 1907. In the absence of any amended pleading on his part 


or of any application from him asking to be brought upon the record . 


as the legal representative of Mahant Raghunath Das, after the death 
of the latter, aud of any order to this effect from the Court, it seems 
to me that his appeal as filed is not maintainable at all. 


It is only because this point was not properly brought out in 
the course of arguments before us that I prefer to pass on to the 
consideration of the main plea raised by Banargi Das, instead of 
throwing out his appeal on this ground alone. With regard to this 
question whether the property in suit forms part of a religious endow- 
ment, there is a great deal of evidence of one kind or another on the 


record and I quite admit that portions of that evidence have not 
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been satisfactorily dealt within the judgment of the court below. 
At the same time it seems to me that the issue as between Banarsi 
Das and the plaintiff (and these are the only parties with whom we 
are concerned in this appeal) lies within a very narrow compass. I 
find no force in the contention, pressed upon us in argument, that the 
property in suit never belonged to Mahant Kesho Das, but was from 
the very outset a religious endowment, the true owner of which 
waa the idol of Thakur Sitaramji worshipped in a particular temple. 
It is admitted that the revenue free grants by the Maharatta Govern- 
ment in respect’ of the lands in both the villages in suit were at 
one time in existence in writing, but the grant in respect of village 
Gadaya Latifpur is not forthcoming. I find notbing on the record 
to lend colour to the suggestion made on bebrlf of the appellant 
that this document is in the hands of the plaintiff and is being wil- 
fully kept back by him. It is expressly referred to in one of the 
older documents on the record as having been lost. What is 
described in the judgment of the court below as “ the original 
sanad of muaji mauza Khankara, dated 10th Jamadt-ul-awwal 1321 
Hijri” is on this record and has been produced by the plaintiff. 
It is a very ancient document and, partly in consequence of 
the defective processes employed in cur courts for the binding 
of records, is now in an extremely damaged condition. The 
official translators of this Court have been compelled to report 
that they ere unable to prepare any intelligible translation of 
the document. The learned Judge of the court below is a Mu- 
hammedan gentleman: I have no doubt that he was quite capable 
of reading the document in question with comprehension, and it 
would appear that he was able to de so while its condilion was lesg 
dilapidated than it is at present. He states in his judgment 
that this sanad confers the property as a petsonal grant or muafi 
from generation to generation; and I can see no reason why we 
should not be content to accept this account of its contents. There 
is nothing unusual or inconsistent with Hindu religious ideas in the 
making of a grant to the Mahant of a temple, for the personal 
enjoyment of himself and of his successors after him. No doubt 
the person making the grant is influenced by the fact that the 
grantee is the priest of a temple and performs religious services in 
connection therewith, but that is no reason why a grant made For 


the enjoyment of the Mahant personally should be construed as a 


grant in favour of the idol as a juristic personality. Moreover, 
there is one consideration which seems to me decisive againstthe 
appellant as regards this part of the case. The one document in 
the appellant’s favour, without which he would have no arguable 
case at all, is the Bhetnama (deed of endowment, or of dedication) 
executed by Mahant Kesho Das on the 9th of May, 1826. At the 
time when he made that grant Kesho Das obviously regarded him- 
self as having full right of disposal in respect of the property 


e dealt ith therein. The appellant himself asks us to regard this 
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document as creating an endawment in favour of the temple, or of 
the idol as a juristic personality ; and this position is inconsistent 


' with the guggestio# that the endowment was already in existenee, or 


that the idol was already the owner of the property and Mahant 
Kesho Das nothing more than a trustee. The ona difficult point 
in the case is the meaning and the legal effect of this document 
itself, The learned Subordinate Judge has brushed it aside some- 
what lightly with the remark that it was never acted upon. I 
freely concede to the appellant that this is not a satisfactory way 
of dealing with it. Ifthe court has before it a document which 
undoubtedly created a trust or religious endowment, it is not a 
sound position to take up that the document became of no effect 
as soon as the trustee or trustees appointed thereunder began to 
commit breaches of trust in respect of the properties thus placed 
in their hands. I think the document requires to be considered, 
both in conneetion with the pleadings of the parties to this appeal, 
and in connection with the available evidenee bearing on the posi- 
tion of Kesho Das at the time, and the events immediately follow- 


ing on his death. We have it from Mahant Kesho Das that he had- 


a good many Chelas or disciples, and he was obviously anxious to 
arrange that the property in his hands should pass peaceably after 
his death into the hands of the two particular persons whom he 
desired to nominate as his successors. It is to be noted that he 
deseribed them somewhat differently in the deed in question. He 
speaks of Hari Das as “my disciple,” and of Gulab Das as “my 
adopted son ”. Seeing that Kesho Das was certainly a very old 
man when he executed this document and that he died within two 
years of its execution, I think that we may take it that Gulab Das 
was already a family man in the year 1826, was married and had 
begotten children. The fact tbat he is described as ‘my adopted 
son,” and not as “ my disciple,’ suggests that Mahant Kesho Das 
himself was doubtful whether Gulab Das would be accepted by 
Hindu religious feeling as a qualified successor to himself in the 
office of Mahant and of temple priest. At the same time he was 
obviously anxious to make provision for Gulab Dag and his family 
and to insure for their benefit a right to share in the profits of the 
property in question. It must be remembered, further, that he 
held this property under revenue free grants. Those grants might 
or might not be confirmed by the British Government. The pro- 
perty itself, that is to say, the share in Gadaya Latifpur and the 
land in village Khankara, Mahant Kesho Das might perhaps dispose 
of by will so as to secure peaceable succession to the same for the 
benefit of his legatees; but the value of the property would be 
greatly diminished if the Government refused to continue the 
revenue free grant and proceeded to assess the land to revenue. 
I take it that these considerations dictated the peculiar form of the 
document which we have to censider. It is curiously worded, and 
ane part of it is difficult to reconcile with another. In one place 
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the Mahant purports to make a gilt or dedication of the property 
in question (which by the way includes other property besides that 
now in suit) to Thakur Sitaramji as a juristie personglity, and 


_merely to appoint Hari Das and Gulab Das to perform the worship 


and services of the idol, Farther on however, he speaks of them 
as his “‘donees,” and says that, while they should be careful to 
keep up the worship and services of the Thakarji, they are to 
regard themselves as owners of the gifted property and to enjoy 
the same as such. Another point which was not noticed in the 
course of argument before us, but which seems to me of some 
significance, is that the idol of Thakur Sitaramji spoken of in this 


_ document does not seem to be identical with the idol of which, 


according to the plaintiff, Mahant Raghunath Das was the manag- 
ing trustee on the date of the institution of the suit. The latter 
is in a temple at mauza Gadaya Latifpur ; but in the deed of 1826 
Mahant Kesho Das describes himself as priest of the temple of 
Sitaramji situated in mohalla Pulan in the town of Bindraban, and 
there is nothing in the document to suggest that the “ Thakur 
Sitaramji” subsequently referred to is any other than “the idol 
worshipped in'this temple in the town of Bindraban. After the 
death of Mabant Kesho Das the question of the continuance 
of this revenue free grant in favour of his legatees or succes- 
sors was considered by the British Government and was the subject 
of a good deal of correspondence, extracts from which are to be 
found printed in this record, The revenue free grant was con- 
tinued ; but it is beyond question that neither the temple, nor the ~ 
idol of Thakur Sitaramji regarded as a juristic personality, was 
ever entered in the revenue papers as the holder of the grant. At 
page A 6 of the record is an extract from the register of revenue free 
grants relating to village Khankara. The name of the holder of 
the grant there given is “ Hari Das Bairagi,” There is a note that 
it was granted for the love of God and for the expenses of Thakurji 
in “ Gadaria Ilaka Farrah.” The name “ Gadaria” in this place 
would seem to be a variant of the name of Gadaya Latifpur. A 
similar paper of the year 1868, relating to this latter village shows 
that the British Government finally remitted the revenue assessable 
on this village in favour of Hari Das and Gulab Das, heirs to 
Kesho Das. The word ‘heirs’ is to my mind of great significance. 
Under the heading ‘dezignation of the tenure’ appears the follow- 
ing entry :—‘‘for the maintenance of the priest and the expenses of 
the temple of Thakur Sitaramji.” In the mortgage-deed of October 
the 18th, 1865, Gulab Das and Lachhman Das, the successor of Hari 
Das, speak of the property in Gadaya Latifpur as constituting a muaf 
in perpetuity granted by Maharaja Sri Madho Rao Sahib Bahadur of 
Gwalior for generation after generation and upheld as such by the 
British: Government, and as haying been “ in our proprietary posses- 
sion up to this day.” They unquestionably assume to themselves the 
right to deal with this grant as their own and to alienate it in such 
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manner as they think proper. At the same time, while putting the 
mortgagees in possession, they reserved themselves the right to re- 
ceive one ,upee daily from the mortgagees, ‘* for the expenses of the 
temple of Sitaramji Mabaraj situated in the village aforesaid.” Now 
there has been much litigation arising out of this stipulation, and 
the question of the position of the mortgagors and mortgagees 
under this deed of 1865 does not come to us precisely as res integra 
in the present litigation. The documents which especially require 
consideration are a judgment of the District Judge of Agra, dated 
February the 19th; 1892, at page 10 R of this book, and a 
judgment of the same court, dated July the 12th, 1912. With 
regard to the former of these documents it is to be remarked that 
the decision of the District Judge was not affirmed by this Court 
on appeal : there was an order of remand which resulted eventually 
in a judgment (which the parties have neglected to print) by 
which the decision of the District Judge was considerably modified. 
The net result of this litigation has been tbat this allowance 
of one gupee per diem has been held not to appertain to any 
trust or endowment, either in favour of the temple or in favour 
of the idol worshipped therein, but to bs a personal right reserved 
to themselves by the mortgagors. Further, it has been held that 
the successors of the original mortgagors are entitled to recover 
this allowance piecemeal in certain!definite shares ; that is to say, 
a right to receive one-half of the allowance has been affirmed in 
favour of the successor to the Mahantship, the other half the heirs 
of Gulab Das have been permitted separately to recover for the 
benefit of the joint family to which they belong. The decision of 
the District Judge of Agra in the litigation of 1912 seems to me 
of particular importance. I do not say that it operates as res judicata 
as between Banarsi Das and the plaintiff. But even as between 
them it is relevant evidence, as an instance in which a certain right 
was contested and was affirmed by the court. In that litigation 
the present plaintiff, as successor of the original mortgagees, was 
arrayed on one side along with Raghunath Das, while the descen- 
dants of Gulab Das, who were claiming a half share in the arrears 
of the daily allowance; were arrayed upon the other. In deciding 
that the heirs of Gulab Das were entitled to receive the half share 
claimed by them, the learned District Judge expressly proceeded 
upon a finding that the mortgagors in the deed of 1865 had 
hypothecated their personal property, and not endowed property 
belonging to the temple for the services of which it was said that 
the allowance ought to be expended. It seems to me that this 
finding is conolusive as between the plaintiff on the one hand and 
the descendants of Gulab Das onthe other, and this may be the 
reason why the latter have not seen fit to contest this appeal. The 
position of Banarsi Das is not quite the same; but we must limit 
ourselves to a consideration of the ease as it stands between the 
appellant and the respondent now before us on their own pleadings, 
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and on the evidence on the record it seems to me bhat Banarsi Das 
has no’ substantial case. The one document in his favour is the 
Bhetnama of May the 9th, 1826, and that document, if its evidence 
of any kind of trast, is no evidence at all of the particular trust 
alleged and contended for by Banarsi Das in this case. On any 
possible interpretation of that deed, it does not create a trust the 
benefits of which are to go wholly to the temple of Thakur Sita- 
ramji, still less to a temple of that deity situated in Gadaya Latif- 
pur ; still less does it create a trust of which the sole manager and 


trustee shall be the Mahant of the temple for the time being. If 


this document can bo construed as creating any sort of a trast, 
then ít isa trust for the maintenance of the worship of the idol in 
a certain temple, but principally for the benefit of the trustees 
themselves, and these trustees are Mahant Hari Das and his suc- 
cessors after him and Gulab Das and his dessendants after him. If 
I felt that this appeal could not be disposed of without going fur- 
ther into the question of the possible creation of n trust of this 
nature, and the legal consequences which would follow in the 
event of such a trust being proved, I should have a good deal 
more to say; but I do not think this question is now in issue. 
Mahant Banarsi Das (as I observe that he now calls himself) set up 
a trust for the benefit ef the idol Thaku: Sitsuramji, of which he 
was himself the sole manager and trustee. The plaintif admitted 
the existence of a irust in favour of the idol of which Mahant 
Raghunath Das was the sole manager and trustee, but denied that 
the property in suit appertained to that trust. So far as the parties 
now before us are cencerned, they went to trialon this issue and 
the one pieee of evidenee which can be seriously relied on in favour 
of Banarsi Das is the document of 1826, which is no evidence that 
the property in suit belongs, er ever belonged, to a trust exclusive- 
ly in favour of the idol in question, or of which the Mahant of the 
temple for the time being was the sole trustee. All the other 
evidence on the record is entirely against Banarsi Das, and in 
favour of the contention that the mortgagors of 1881 were right in 
saying that they had a power of disposal in respect of the property 
dealt with by the deed in suit. 


If it be suggested that I am taking too narrow a view of the 
pleadings, and that Banarsi Das should be allowed at this stage 
to set up, at least by way of an alternative pleading, the alleged 
rights of the descendants of Gulab Das, by way of jus terti 
although he bad expressly denied the existence of those rights in 
his written statement, even then it seems to me that the position 
is clear. If Banarsi Das can be heard to plead the rights of the 
descendants of Gulab Das, he cannot raise on their behalf any plea 
which would not be open to them. And in my opinion they are 
precluded by the decision of the District Judge of Agra, of July 
the 12tb,. 1912, from asserting that the property now in suit, or 
rather the half share in that property with which they are con- 
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cerned, is not their personal property. They have obtained, as 
against the present plaintiff, a decree which proceeded upon an 
express finding to the above effect, and which without tbat finding 
would have been impossible. On these grounds I am of opinion that 
there is no force in this appeal, and that it must be dismissed with 
costs. i ; 


Watsx, J.—I agree in the order dismissing the appeal. I do so 
with some hesitation solely begause I entertain an uncomto: table 
feeling that the deed of 1826 created a religious endowment of 
property which could not thereafter be legally alienated under any 
circumstances except for the purposes of such endowment, and that 
we are impliedly sanctioning what may be described as a prescrip- 
tive right to divert trust property from its origina] purpose with- 
out the approval of any court. I think the property and those 
in possession of it have long ceased to pay any but a perfunctory 
and inconsiderable tribute ether in spirit or in cash to the wishes 
of the original founder of the endowment. 


I recegnize, however, the force of my brother’s observation with 
reference to the feelings of the Hindu public in this particular case, 
and having regard to the special circumstances and to the special 
form in which the case now comes before us in appeal, I think that 
thre order proposed does substantial justice between these parties. 

By raz Covrr.—The appeal is dismissed with costs. 


Appeal dismissed. 
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CRIMINAL Reference made by E. F. Opprnsrem Esq., District 
Magistrate of Banda. 


The parties were not represented. ° R 
The following judgment was delivered by 


Bangers, J.—Bhagwan Din is alleged to have taken an advance 
of Rs. 20/, from Mahmud Ali upon an agreement to supply him 
with certain stones from time to time according to the terms of 
a contract entered into by him with Mahmud Ali. He having 
failed to supply the stones an application was made to a Magistrate 
under Act XIII of 1859 and the Magistrate made an order against 
Bhagwan Din. The learned District Magistrate is of opinion that 
the Act did not apply to a case like the present and bas accordingly 
referred it to this Court with the recommendation that the order 
of the Magistrate be set aside. I agree with the view taken by 
the learned District Magistrate. The Act, as the preamble shows, 
is an Act for the granting of relief for fraudulent breach of con- 
tract on the part of artificers, workmen and labourers who have 
received money in advance on account of work which they have 
contracted to perform. Section 1 of the Act clearly shows that it 
applies to cases where an artificer, workman or labourer has receiv- 
ed money from a master or employer and has wilfully and without 
lawful or reasonable excuse neglected or refused to perform or 
get performed any work which he has contracted to perform or get 
performed. In the present case the contract was not a con- 
tract by an artificer, workman or labourer. The money was not 
advanced on account of work to be performed by an artificer, 
workman or labourer, and the person by whom the money was 
advanced was not his master or employer. The present case was 


that of an ordinary contract by a person who dealt in stones to 


supply certain stones to another person. The Act has therefore 
no application in a case of this kind and the learned Magistrate 
who tried the case was in my opinion wrong in holding the Aot 
to be applicable. I accept the recommendation of the learned 
District Magistrate and set aside the order of the Magistrate of the 
First Class dated 26th November, 1917. Any sum which may have 
been paid in pursuance of the said order should be refunded. 
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Transfer of Property Aci, (Act IV of 1888) section 69— Morigage—Morigage- 
decd— A tiestation—Direct evidence of execution required. VISCOUNT 
The requirement as to attestation contained in section 59 of the Trans- rae 
fer of Property Act, 1882, (Act IW of 1882) is not complied with unless Epa, 
the attesting witnesses are able to swear both to the act of execution and Ma ÅMEER 


the identity of the person performing the act. gi A 


When, therefore, the only evidence was that the attesting witnesses PHILUIMORE. 
were on one side of a purdah and the executant of the deed a purdah- 
nashin lady, on the other ; that her son took the deed behind the purdah, 
returned with it bearing a signature purporting to be hers, and said it 
had been signed by her, and that the wituesses thereupon attesfed i— 





February, 1 





Held, that the terms of the Statute had not been complied with and 
that the mortgage was void. 


Shamu Patter v. Abdul Kadir Ravuthan, [1912] 39 L A., 218;8.C., 
I. L. R., 35 Mad., 607, followed. 


Padarath v. Ram Nain Gpadhia, [1915] 421. A., 163; 8. C, E DL. R., 
37 All, 474, distinguished. 


Tt is an unusual course to remand for fresh evidence an appeal which 
has been argued, and which onght prima facie to be decided upon the 
materials which were before the courts below; and their Lordships 
declined to assent to reapondents’ prayer for suoli a remand in the P 
present case. i 


APPEAL from a deoree of the Calcutta High Court, dated August 
12th, 1909, reversing a decree of the Additional Subordinate Judge 
of Durbhanga. 


The plaintiff-respondents sued to recover R3. 12,875 due ona 
registered mortgage bond, dated 1893 executed by Musammat 
Sharbat Koer as certificated guardian of Balmukund Das. The 
latter, who had since come of age, confessed judgment, but the suit 
was opposed by the present appellant, who had purchased the mort- 
gaged properties in execution of a money decree, and who contend- 
ed iniér alta that the suit was time barred. . 
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The Subordinate Judge found this issue in respondents favour 
and dismissed the suit. His finding was based on the ground that 
the suit was brought more than six years after due date and the 
bond was not valid as creating a mortgage charge. The material 
part of his judgment is as follows :— 


The bond in suit is dated 23rd August, 1893, and the time of 
re-pryment of the debt was stipulated to be within 6 months from 
the date of the bond. The time of 6 months so fixed ended on the 
23rd February, 1894, and from this date the period of Jimitation 
must have begun to run. To enforce the mortgage-charge created 
under the bond the limitation was 12 years from the due date, and 
to obtain a personal decree for a money-debt under the bond the 
limitation was 6 years from that date, and there can be no dispute 
about these propositions of law. The suit on the bond. was institut- 
ed on the 23rd February, 1906, that is to say, after a lapse of 6 
years from the due date and within 12 years from it. It is evi- 
dently clear, therefore, that if the bond was not valid as creating 
a mortgage-charge, the entire suit of the plaintiffs would fail as 
being barred by limitation. The question, therefore, arise’ whether 
the bond in suit can operate as a mortgage-bond, 


The defendant No. 4 contends under section 59 of the Transfer 
of Property Act, that the execution of the bond not having been duly 
attested as required by that section, it cannot operate as a mort- 
gage-bond. The executant of the bond was Sharbat Koer, the 
certificated guardian-mother of the defendant No. 1. - The section 
59 of the Transfer of Property Act provides that a mortgage can 
be effected only by a registered instrument signed by the mort- 
gagor and attested by at least two witnesses. Attestation means 
the attestation by witnesses of the execution of the bond (vide 
Indian Law Reports, Vol. 27, Cal., pages 190 to 194). The exe- 
cution of a document means and includes the signing and sealing 
and delivery of it. The question is, therefore, whether the bond 
in suit was attested as required by the section 59 of the Transfer 
of Property Act, as failing which the mortgage purporting to have 
been created by it could not be effected. The ruling reported at 2 
C. W. Notes (note portion), page CCCXIX, lays down “ that in 
order that a mortgage-deed may be validly attested under section 
59 of the Transfer of Property Act, it must be attested by two 


` witnesses each of whom has seen the deed executed &e.” The 


plaintiffs have examined in this suit two attesting witnesses of the 
bond These witnesses are Ajodhyn Pershad and Jharkhandi 
Pershad, but both of them say in plain terms that they did not see 
Sharbat Koer sign the bond. Jharkhandi further says that none of 
the attesting witnesses of the bond saw Sharbat Koer sign the bond. 
The witness Ajodhya says that he did not see her (Sharbat Koer) 
sign the bond. From these statements it is transparently clear that 
the attesting witnesses did not see the bond being executed by 
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Sharbat Koer, and this being so, no mortgage was, in view of the 
terms of section 59 of the Transfer of Property Act, effected by 
the bond... ° 
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The result is, therefore, that the plaintiffs have failed to prove 
the execution of the bond as required by section 59 of the Transfer 
of Property Act, and, consequently, the bond cannot be taken to 
have effected a mortgage. Now, that the bond is not a mortgage- 
bond and the plaintiffs are not entitled to sue upon it to enforce a 
mortgage-charge and now that the suit to enforce a money-debt is 
out of time having been brought after a lapse of 6 years from the 
due date, the whole suit on the-bond is barred by limitation. 


On appeal the High Court (SizpHen and DIGAMBAR Cuarrer- 
JEE, JJ.), reversed this decision and decreed the suit. They held 
there was due attestation of the bond. ‘To hold otherwise,” they 
said, ‘‘ wonld be to upset what we believe is a frequent practice in 
cases ofghe execution of deeds by purda-nasiin ladies, and in many 
cases to make attestation of their signatures almost impossible.” 


Hence this appeal. 


De Gruyther, K.C.,for the appellant—The bond here was not 
duly attested : no one saw the purda~nashin lady Sharbat Koer sign. 
To have a valid mortgage in India two witnesses at least must see 
the executant sign : 

Shamu Patter v Abdul Kadir Ravuthan, [1912] 39 I. A., 218; S. C., 
I. L. R., 35 Mad., 607. 


[ Dunne.—The effect of that judgment has been much whittled 
down in a later case]. 


The subsequent case is 


Padarath v. Ram Nain Upadhia, 1915] 42 I. A., 163; 8. 0., I. L. R., 
37 All, 474. ; 


There it was found the witnesses had seen the actual hand of 
the lady signing and recognised her voice. The facts here are 
widely different. (He was stopped.) 


Dunne, K. C., for the respondent.—No issue on this precise point 
was raised: it arose incidentally on a question of limitation: the 
debt was time-barred unless covered by 3 mortgage. There is evi- 
dence that the lady executed and that witnesses were present; 
only they were on one side of the purdah and she on the other. 


[Sra W. Partiimosx.—If the document went in blank and 
came out signed, and no one else were there but the lady, and the 
son said he did not sign, it might be sufficient]. - : 
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I submit I am entitled to a remand on account of the change 
in the authorities. 


I submit 39 I A., only lays down that an atfesting witness must 
be present-at the execution itself, as distinguished from one who 


_ receives an acknowledgment afterwards. Sight only comes in from 


English cases, where there are no purda-nashins. 
Their Lordships’ judgment was delivered by 


Viscount HaLDANE.—This appeal arises out of a suit which 
was brought by one Ishri Pershad and others to enforce an instru- 
ment of mortgage, dated in 1893, against the present appellants 
and others. The whole question before their Lordships turns, in 
the first instance, upon the validity of the instrument of mortgage 
which is sought to be enforced. it is argued on behalf of the 
appellants that the mortgage was invalid because it was not 
executed in the manner rendered necessary by section 59 of 
the Transfer of Property Act, 1882. Section 59 enacts that:— 
« Where the principal money sum secured is 100 rupees or up- 
wards, a mortgage can be effected only by a registered instrument 
signed by the mortgagor, and attested by at least two witnesses.” 
Now the question is:—Whatis meant by the word “attested”? 
In the present case, all that is proved is that the mortgage was 
executed under circumstances which their Lordships will state 
very shortly. It was granted-by a lady called Musammat Shar- 
bat Koer, who was the guardian of her son, Balmukund Das, and 
she executed the mortgage on his behalf. She wasa parda-nashin 
lady, and the account given by the respondent’s own witnesses of 
what happened was this:—-She was behind the parda when the docu- 
ment was taken to her for signature; none of the -witnesses saw 
her sign it; her son came from behind the parda and said that it 
had been signed by her. That was all. The question is whether 
the witnesses who appended their names under these circumstances 
attested the document in accordance with the provisions of section 
59. Now at one time there seems to have been a good déal of 
difference of opinion as to what “attested” meant. It will be 
observed that the words are not “attested and acknowledged,” as 
is the'case in some statutes, but “attested” only. At the time 
this appeal was decided by the High Court, this Board had not 
decided the case of Shamu Patter v. Abdul Kadir Ravuthan and 
others (1). In that case it was held, settling the law ss to the 
interpretation of the words to which their Lordships have referred 
in section 59, that the section is not complied with if the witnesses 
have not been present at the execution of the instrument and have 
only attested on the subsequent acknowledgment of the signature. 
After that there was another case brought before this Board, which 
was relied on by the respondents as bringing the point in the 


"(1) [1912] 89 I. A., 218; 8. O, I. L. R:, 85 Mad., 607. 
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present case, at any rate, much nearer. It was a case of Padarath 
and others v. Ram Nain Upadhia and others (1) The head-note is 
as followsg— s 


“A mortgage-deed purported to be executed by two parda-nashin ladios, 


It appeared fiom the evidence of two of the attesting witnesses that they 
saw the hand ofeach executant when she signed the deed, and that, 
although they could not see tho faces of the executants, they heard them 
speak and recognised their voices.” 


That isa very different case from a case of attesting on mere 
subsequent acknowledgment. It isa case in which the witnesses 
actually saw the hand of each lady, and in which they recognised her 
voice, and it is plain that, in the case of witnesses who were ac- 
quainted with the individuality of the lady concerned, they might 
very well recognise the hand which guided the pen and the voice 
sufficiently to be able to swear to the identity of the person who was 
performing the act. But that is a very different case from the one 
before their Lordships upon the present occasion, where, not only 
was the actual attestation not witnessed by a hand put aut from behind 
the curtain, but the voice was not heard, and what the witnesses 
went on was, in the main, the fact that the son came to them and 
gaid :—“ Here is the deed which my mother has executed.” That, 
in their Lordships’ opinion, is not enough to satisfy the terms of 
. the statute. The mortgage is therefore |void, and the appeal must 
succeed. 


It has been suggested that the appeal should be referred back to 
the court below, on the view which their Lordships take of the law 
(and it is a view which may be said to have been a somewhat novel 
one at the time of the decision of the High Oourt in Calcutta, 
given in 1909, three years before the first decision of the Judicial 
Committee to which their Lordships have referred), for the purpose 
of framing an issue to see whether it could be brought within the 
later decision about parda-nashin ladies. But it is obvious that the 
facts, as proved here, fall far short and very remote from what was 
under consideration in the case to which reference has been made, 
and their Lordships see no justification for taking the unusual course 
of referring back an appeal which has been argued, and which ought 
prima facie to be decided upon the materials which were before the 
courts below. ; l 

Their Lordships will therefore humbly advise His Majesty. that 
the appeal should be allowed, and that the respondents should pay 
to the appellants their costs here and in the courts below. 

T. L. Wilson § Co.,:—Solicitors for the appellant. 


Ranken Ford & Chester :—Solicitors for the respondents. 


A. P. P. . Appeal decgeed. 


(1) [1915] 42 I A., 163 ;8.0,I L. R., 37 All, 474. 
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a Indian Christian Marriage Act (V of 1872), sections 5, 68— Marriage, scope of 
Knox, J. “ —Solemnisation of marriage according to caste rites betweana Native Chris- 
WALSH, J. tian and a bhangi girl—Person not authorised— Whether punishable. 


Maha Ram belonging to the bhangi (sweeper) caste was baptised when 
an infant. When he grew up Maha Ram dressed like a Christian and used 
to attend a Christian School, bat there was nothing which went to show 
what he acknowledged or formally recognised as an object of® faith or 
belief, Maha Ram married a bhangi girl, and Bachhan and Mangli were 
“ Mang” or priests of the sweeper class who solemnised the marriage 
according to bhangi rites. Bachhan and Mangli were Christians. They 
were not persons authorised to solemuise marriages under seotion 5 of Act 
V of 1872, and the Marriage Registrar of the district was not present. 
Bachhan and Mangli were convicted of an offence under section 68 of the 
Qhristian Marriage Act, and so was Maha Ram under section 68, read with 
eection 109 of the Penal Code. 

Held that the conviction was bad as Mala Ram was not a Christian at 
the time of his marriage, aud that to Bachhan and Mangli section 68 of 
the Act did not apply, because it applies to Christian marriages only. 


Per xox, J.—Section 3 of the Christian Marriage Act interprets the 
expression “Native Christian” The meaning given to this latter ex- 
pression is different from the meaning given by the Aot to the expression 
‘‘Qhristian.” It includes the Christian descendants of natives of India 
converted to Christianity as well as such converts. If the Legislature 
contemplated applying section 68 to Christians, i. 6., a person professing 
the Ohristian religion and had wished to comprehend within it a Chris- 
tian descendant of a native India, it would have been easy to provide for 
this in section 68. That no such provision was made confines section 68 
strictly to persons who at the time of marriage were persons professing 
the Ohristian religion. 

Baptism of a person as an infant ae he has no possibility of saying 
to the world what is the faith to which he belongs or the fact that when 
grown up he puts on Christian costume and attends a Christian School 

° : 9 Or, A. No. 873 of 1917. 
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cannot make such a person, a person professing the Christian religion 
within the meaning of the Act. 


Per Wausu, 4.—Having regard to the history of the Legislation on the 
subject, the Indian Christian Marriage Act must be held to apply to 
Christian marriages alone, The Act, however, doos not prohibit even a 
professing Christian from marrying otherwise than under the Act if he 
wishes to do so. Section 68 refers to a class of persons, namely, those 
who solemnize or profess to solemnize a Christian marriage under this 
Aot, not being authorized by section 5 todo so. ‘The Legislature could 
not have intended to sweep into the net of the Criminal Law, through an 
indiract piece of Legislation by reference, not only every professing Chris- 
tian who chooses not to be married as a Christian, but every no:.-Chriatian 
whom such persons might marry, and every non-Obristian who took part 
in the solemnisation or celebration. This would be contrary to the ordi- 
nary mode of interpretation of a statute. The question does not turn 
' upon the word ‘‘ solemnize ” so much as upon the object and scope of 

the Act. 


OBRIMINAL ÀPPEAL from an order of E. E. P., Rose Esq, Addi- 
tional Sessions Judge of Mainpuri. 


The facts of the case are briefly as follows :— 


Maha Ram accused, was a Christian; that on the 3rd June, 1917, 
he was married to the daughter of one Shib Lal a bhangi (sweeper) 
and that Bacbchan and Mangli acoused were “mans” or so called 
priests of the sweeper class who solemnized the marriage according 
to bhangi rites. 


Bachchan and Mangli were charged and convicted under 
section 68 of the Indian Christian Marriage Act, (Act AV of 1872, 
as amended by Act XII of 1891) of an offence of solemnising, 
in the absence of Marriage Registrar, the marriage of Maha Ram,a 
Christian, with a female sweeper according to bhangi rites. Maha 
Ram accused was convicted of the abetment of the aforesaid offence. 
The assessors gave it as their opinion that Maha Kam was not a 
Christian and therefore no offence under section 68 of Act XV of 
1872 had been committed. - The learned Sessions Judge was of a 
different opinion. He found the accused persons guilty and sen- 
tenced them each to undergo rigorous imprisonment for a term of 
one year. 

The accused persons appealed. 


Nehal Chand with him (Baleshwari Prasad), for the appellant.— 
Act No. XV of 1872 isan Act to consolidate and amend the 
law relating to the solemnisation in India of the marriages of per- 
sons professing the Christian religion. This Act is based on 14 and 
15 Vic. Ch., 40 ; and 58, Geo. III, Ch. 84 (both statutes relgte to 
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marriages in India and are no longer in, force) and Act V of 1852 
and V of 1865 ; the last two Acts were repealed by this Act. 


For the scope of the Act, the Gazette of {ndia 1872, Supp. 
p. 805, was referred to. 


«There was little doubt that the intention of the Bill, as intro- 
duced, was simply to deal with the forms and ceremonies of mar- 
riage ; it was to be what it called itself—A Bill to regulate the 
law for the solemnisation of; marriage, not a Bill to regulate the 
Marriage Law.” 


The history of the Legislation thus clearly shows that doubts 
had arisen as to the validity of certain marriages and it was clearly 
intended to facilitate such marriages and validate them. The 
object of the Act was not to prevent people marrying as they wish 
but to provide certain forms and ceremonies if they want to be 
married as Christians and at the same time to guard them by pro- 
viding strict penalties for non-compliance with those ceremonies. | 


The whole Act shows that it deals with Christian marriages 
alone. If they are not solemnized by one of the persons méntioned 
in section 5, they are made void by section 4. 


It is submitted that the Act does not prohibit even a Christian 
from marrying otherwise than under the Act, if he wishes to do so. 


The offence charged here is that the accused “ solemnized” a 
marriage io the absence of the Marriage Registrar. Now it is not 
suggested that the Marriage Registrar is authorised to attend Hindu 
marriages, and it is to be noted that no person other than a Christian 
can be appointed a Marriage Registrar. (Vide section 7.) If, 
therefore, a Hindu does marry a Christian girl according to the 
custom of the caste both he and the officiating priest render them- 
selves liable to imprisonment or transportation for ten years. 


Again a Sunni Musalman can validly marry a kitabia (i. e., a Jew 
or a Christian), according to his law in the permanent form and with 
Mohammedan rites. If section 68 of the Christian Marriage Act be 
interpreted as widely as has been done by the Madras High Court, 
a Kazi who performs a marriage between a Musalman male and a 
Christian female according to Musalman rites is liable to the punish- 
ment of transportation for ten years. Whereas a Christian Minister 
or Marriage Registrar who performs a marriage with Christian rites 
between a Musalman male and a Christian female is not subjected 
to any such penalty and performs a perfeetly valid act. 


- The Act cannot be said to violate the principle oË religious 
neutrality followed almost without exception by the Indian Legis- 
lature. A construction, which credits the Legislature with such 
violation should, if possible, be avoided. 


Tho Madras High Court has consistently held against me. 
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| Queen-Empress v. Fischer, [1891] I. L. R., 14 Mad., 342 ; 
Qusen-Empresa v. Yohan, [1892] I. L. R., 17 Mad., 891 ; 
Qaeen-Empress v. Paul, [1896] I L. R., 20 Mad., 12; 
In re Kolandaivelu, [1916] I. L. R, 40 Mad., 1030. 


The order referring the case to the Full Bench supports the 
appellant’s contention, and is adopted as part of the argument for 
the appellant. 


It is submitted that section 68 provides penalties for a person, 
who, not being authorised by section 5 of the Act to solemnize 
marriages, solemnizes or professes to solemnize in the absence of a 
Marriage Registrar, a marriage (purporting to be a Christian 
marriage under the Act) between persons one or both of whom is 
or are a Christian or Christians. — 


The next question is whether Maha Ram was a Christian at the 
time of his marriage. 


Un@er section 3 of the Act the expression “Christian” means 
persons professing the Christian religion. 


As regards the meaning of the word “ profession” Murray’s 
Oxford Dictionary, Vol. VII was referred to, the expression being 
explained in these words :— 


“To affirm or declare one’s faith in or an allegiance to; to 
acknowledge or formally recognise asan object of faith or belief 
(a religion, principles, rule of action, God, Christ, a saint eée).” 


After discussing the evidence it was contended that merely 
because a person had been baptised when three years old, or that 
he had attended a Christian schoo] would not make him a person 
professing the Christian Religion. In the case of Maha Ram there 
was no evidence if at any time he acknowledged or formally 
recognised Christianity as his religion. 


On the contrary on the eve of his marriage, he resisted all 
pressure and persuasion to be married as a Christian by a 
Christian ceremony, and he actually performed “ Deri ki Puja” 
at the time of his marriage. 


R. KR. Sorabji (with him A. E. Ryves), for the Crown:—The 
intention of the Legislature was clear. Section 4 expressly says 
that “any marriage between persons, one or both of whom is 
or are a Obristian or Christians shall be solemnized in accordance 
with the provisions of the next following section; and any such 
marriage solemnized otherwise than in accordance with such pro- 
visions shall be void,” and section 68 merely provides a penalty 
for solemnising or professing to solemnise such a marriage contrary 
to the provisions of the Act, j 
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The intention of the Legislature was that the country should 
not be flooded with void marriages with all the incidental evils as 
to illegitimate children and questions of propeyty and inheritance. 


This result would be equally produced by a state of concubinage ; 
the interpretation sought to be put on the section on behalf of the 
accused would tend to encourage concubinage. 

Upon the evidence as regards Maha Ram’s profession of Chris- 
tianity great stress was laid on the fact that Maha Ram acoused 
who took all the advantages supplied by a Christian school was 
estopped by his conduct from asserting that he was not a Christian. 


The following judgments were delivered. 


Knox, J.—-Maha Ram who described himself as son of Kallu, 
by caste a sweeper, Mangli son of Sunder, sweeper, and Bachhan 
son of Laiq, sweeper, have been convicted of an offence under 
section 68 of Act No. XV of 1872. In the case of Maha Ram 
section 109 of the Indian Penal Code is to be read with section 68 
of Act No. XV of 1872. 


The case for the prosecution is that Maha Ram is a Christ#in; that 
on the 3rd of June, 1917, he was married to the daughter of one 
Shib Lal a bhangi and that Bachhan and Mangli were “Mans” or 
so called priests of the sweeper class who solemnized the marriage 
according to bhangi rites. The assessors gave it as their opinion 
that Maha Ram was nota Christian and that therefore no offence 
under section 68 of Act No. XV of 1872 had been committed. 
The learned Sessions Judge, however, was ofa different opinion. 
He found the accused persons guilty and sentenced them each to 
undergo rigorous imprisonment for a term of one year. The 
appellants have been represented in this Court by learned Counsel. 
The contention on behalf of the appellants is that section 68 of the 
Christian Marriage Aot does not apply ; that Maha Ram was not a 
Christian at the time of his marriage; and that it is not proved 
that Bachhan and Mangli solemnized the marriage. The first point, 
therefore, that arises for consideration is whether Maha Ram was at 
the time of the marriage a Christian. j 


Act No. XV of 1872, (and specially the section concerned is a 
section imposing what may amount to a very severe punishment), 
has under the well-known rules for construction in such cases, to 
be so construed that no cases be held to fall within it which do not 
fall both within the reasonable meaning of its terms and within the 
spirit and scope of the enactment. No violence must be done to 
its language in order to bring people within it but rather care 
mist be taken that no one is brought within it who is not within 
its express language: The London County Council v. Aylesbury Dairy 
Company (1). As ABBOTT, C. J., pointed out in Proctor v. Man- 
waring(®), it is not competent to a court to extend the words by 
construction. 

(1) [1898] 1Q.B., 106, (2) £1819 - A Baro. and Ald., 146, 
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Now Act No. XV of 1872 was an Act to consolidate and amend 
the law relating to the solemnisation in India of the marriages of 
Christians. This was the legislative intent and it will have to be 
seen that the interpretation placed upon the words in this section 
is one which harmonises with the context and promotes in the 
fullest manner the. policy and object of the Legislature. 


The term “ Christian” is interpreted in section 3 of the Act and 
runs as follows :— 

“ The expression Christians means—persons professing 
the Christian religion.” 

The use of the word ‘‘means” in this passage shows that the 
definition is a hard and fast definition and that no other meaning 
can be assigned to the expression than is put down in the definition: 
Gough v. Gough), and Bristol Trams Coy. v. Mayor &o. of 
Bristol (2). 

In geveral sections of the Act, as for instance, sections 23, 37 
etc. another term is used, namely, ‘ Native Christians,” also there 
1B & port of the Act which is entitled “ Marriage of Native Chris- 
tians ” and which extends from section 60 to section 65 of Act 

No. XV of 1872. 


Section 3 interprets the expression ‘‘ Native Christian.” The 
meaning given to this latter expression is different from the mean- 
ing given by the Act to the expression ‘‘ Christian.” It includes 
the Christian descendants of natives of India converted to Chris- 
tirnity as well as such converts. If the Legislature had contemp- 
lated applying section 68 to a Christian, t.e., a person professing the 
Christian religion and had wished to comprehend within ita Chris- 
tian descendant of a native of India, it would have been easy to 
provide for this in section 68. That no such provision was made 
confines section 68 strictly to persons who at the time of marriage 
were persons professing the Christian religion. It is important 
to notice this as occasionally in the argument on behalf of the 
prosecution an attempt was made to contend that section 68 applied 
not only to a Christian but also to a Native Christian. Jam unable 
to accept this contention and I hold that the issue which I have to 
decide is whether Maba Ram at the time when he was married to 
the daughter of hib Lal was or was not a person professing the 
Christian religion. Again I repeat the word “ means” which is 
to be found in section 3 is an inclusive term and therefore no one 
except a person who professes the Christian religion comes within 
the purview of section 68. 

This drives me back upon the necessity of deciding whois a 
person who professes the Christian religion. 

I have not been referred to nor have I been able to find any 
precedent which lays down clearly what meaning is to be attached 
to the words “ profession of Christianity.” . 

(1) [1891] 2Q. B., 665. (2) 59L. J., Q. B., 449. 
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Marray in the Oxford Dictionary Volume VI (1909) interprets 
the word “ profess ” thus :— 


“To affirm or declare one’s faith in or æn allegiagee to ; to 
acknowledge or formally recognise as an object of faith or belief 
(a religion, principle, rule of action, God, Christ, a saint etc’). 

In the case before us we have not to deal with a person of an 
immature age or one who for any reason is unable to give a reason- 
able account of the faith that he holds, eg, an orphan of tender 
years ina school etc. For several years Maha Ram has been a 
grown up lad mixing in village in school life. There must have 
been many opportunities for observing and roting what he ack- 
nowledged or formally recognised as an object of faith or belief 
and I should expect to have been referred to abundant evidence on 


this point. He is the son of one Kallu. 


Regarding Kallu the evidence is that he was elected to the 
position of elder inthe Presbyterian Church ; that he was ordained 
by the Presbytery ; that he can under certain circumstances admi- 
nister sacraments; that heis a moderator every year; Ghat he 
has been confirmed, that he sits upon session as Sirpanch of a local 
Church; that he was an officiating elder up to and after the mar- 
riage of Maha Ram; that he was an out-spoken preacher; that he 
prayed and preached Christianity ; that he taught Christianity in 
his own village and in adjoining villages; that on one occasion 
when a thanadar said he would not believe Kallu tobe a Christian 
unless he prayed, Kallu offered up prayers in public. All this is 
strong prima facie evidence of his having been a person who pro- 
fessed the Christian religion. 


The same might be said of evidence given regarding Bachchan 
and Mangli. Itdoes not go into as many details but it gives 
specific instances where these men “ professed” the Christian 


_ religion. I have searched in vain for similar definite and specific 


information in the case of Maha Ram. There is evidence which - 
points the other way for whatever itis worth. It seems to me of 
very little value and so I do not go into it. 


The evidence upon this point given by the Orown eonsists of 
avidenee given :— 

(1) The Rev. A. W. Moore, a Minister of the Presbyterian 
Church and a Missionary in-charge of the Mission at Mainpuri; 

(2) Isa Das, the own brother of Maha Ram; 


(3) Sundar, who says that he became a Christian some five 
years age; 


(4) Behari ; 
(5) The Rev. W. T. Mitchell Missionary at Mainpuri; 
(63 Madan Lal, a petition-writer. 
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The evidence of the Rev. A. W. Moore is to the effect that 
Maha Ram is a Christian and that Bachchan and Mangli are also 
Christians. When gqross-examined as to the meaning of this word 
Mr. Moore says:—‘‘we calla man Christian though not confirmed or 
professing the Christian religion”; further on while saying that 
Bachohan and Mangli had both to his knowledge professed Christiani- 
ty he does not make the same statement regarding Maha Ram. All 


-that he says about Maha Ram is that his name was entered in the 


Baptismal Register which sacrament was apparently administered 
at the time when Maha Ram was a babe 3 years old; that he never 
up to the time of his marriage told the witness that he was not a 
Christian, and that though he has seen him since his marriage he has 
not denied that he is a Christian. When the witness on one occa- 
sion said to him that judging by the clothes he wore no one would 
take him for a Hindu he laughed and said “no.” The witness got 
Maha Ram entered in the Industrial School at Farrukhabad to learn 
carpentry. He was at the school up.to within 2 or 3 days of the 
wedding. The school is for Christian boys only and witness sent 
him ther® as a Christian. This is al] upon the point. It does not 
appear then from the evidence of this witness that Maha Ram ever 
took part in Church ceremonies such as prayers and the like. 


The next evidence in point of importance is that of Rev. W. T. 
Mitchell. He baptised Maha Ram when he was 3 years old. In 
his examination-in-chief this witness says that Maha Ram when 
he was in the school at Mainpuri professed to be a Christian ; that he 
took part in Church ritual a little before March 1915, but the wit- 
ness does not specify what part or what particular ritual. In 
cross-examination this witness says that while all the brothers and 
sisters of Maha Ram had been baptised they have, with the excep- 
tion of one brother the witness Isa Das, been married according to 
bhangi rites. They have not strictly adhered to the tenets of Chris- 
tianity. 

Isa Das the brother of Maha Ram gave it as his deposition that 
Maha Ram is a Christian. He never knew that Maha Ram had 
renounced Christianity. In oross-examination he had to admit that 
he lived apart from Maha Ram and that one of his sisters was mar- 
ried according to bhangi rites. 


The rest of the evidence for the Crown is of little importance. 
It is, however, abundantly apparent from it that Maha Ram had 
given it out that he intended to have bis marriage solemnized ac- 
cording to bhangi rites. Much attempt was made to dissuade him 
and his father from doing this but the persuasions were in vain and 
it appears from the evidence of Mr. Moore that in a marriage 
solemnized according to bhangi rites idolatry takes place and Devi 
ka puja or the worship of the goddess Devi is gone through. 


In brief then ‘it would appear from the above evidence 
that no distinct “profession ” of the Christian religion is attri- 
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bated to Maha Ram beyond the fact that he dressed as a 
Christian, that when he was at the school at Fatehgarh he wrote 
one or more letters in which he called himsels Mahbub, Masih. He 
had never been admitted to sacrament and according to the wit- 
ness Moore such admission depends upon a confession of faith. 
This Maha Ram bas never been shown to have made. His brothers 
and sisters with the exception of Isa Das are all persons who have 
been married with bhang: rites and at such a marriage an open pro- 
fession of idolatry is made before witnesses. 


I am not prepared to hold that a person is a person professing 
the Christian religion within the meaning of Act No. XV of 1872 
simply because he is baptised as an infant when he has no possibi- 
lity of saying to the world what is the faith to which he belongs 
nor do I attach any particular value to the fact that he attends a 
Christian school. The learned Counsel for .the Crown wished 
me to hold that a person who took the advantages supplied by a 
Christian school was estopped by his conduct from professing that 
he was not a Christian. The dressing as a Christian segms also to 
me very far from being conclusive on this point especially ina 
class of persons who belong to the bhangi class. ‘The furthest 
point urged in this direction by the prosecution is perhaps the 
writing of letters under the title of Mahboob Masih; but no letter 
was produced nor was it shown that letters so written were at all 
of a public nature. On the other hand we have undoubtedly a 
profession in the case of his performing Devi ka puja at the time of 
his marriage. That act was undoubtedly a profession, an act 
entirely inconsistent. I might add repugnant, to the view that 
the person performing it was a person professing the Christian 
religion. Iam not satisfied therefore that at the time when this 
marriage was solemnized Maha Ram was a Christian. 


Holding as I do that Maha Ram was not a Christian at the 
time of this marriage it follows that no offence under the Act was 
committed on the 3rd of June, 1917, either by the so-called princi- 
pals Mangli and Bachchan or by the abettor Maha Ram. 


I do not consider it necessary to go into the question whether 
section 68 of Act No. XV of 1872 was intended to penalise 
marriages other than those intended to be or purporting to be 
marriages under the Indian Christian Marriage Act, 1872. It 
seems extremely doubtful whether it was so but as I have said 
before the question does not arise for decision in this case. 


Watsu, J.—I entirely agree. I should hold, apart altogether 
from the general history of Maha Ram to which my brother has 
referred, that when a person on the eve of his marriage resists all 
pressure and persuasion to be married as a Christian by a Christian 
ceremony, aud, having by birth and connection other religious 
associations, deliberately decides to marry a sweeper, according to 
sweeper rites, and does public worship to Hindu gods in the 
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presence of his relations and friends, he is not “,a person professing 
the Christian religion.” 


Mr. Sotabji contended that Maha Ram was “ estopped ” from 
denying his Christianity. Apart from the fact that the principle 
of estoppel has no place in the criminal law, the idea of a “ Chris- 
tian by estoppel” is a contradiction in terms. 


The wider question, as to the real ambit of section 68 of the 
Indian Christian Marriage Act of 1872, is really involved in what 
we have decided and I propose to state my views abont it for the 
following reasons. The case for the‘ prosecution was argued 
mainly upon that ground ; the learned Sessions Judge who decided 
this case obviously did not like it, but felt himself bound to follow 
the decision in 40 Madras; there has already been a division of 
judicial opinion on the subject ; the question is one of public im- 
portance; I entertain no doubt upon it, and I think that prosecu- 
tions like the present should be discouraged. 


It is. important to consider the scope and object of this legis- 
lation. It is a consolidating and amending Act, replacing the 
English Acts of 1818, and 1851, relating to marriages in India, 
and the Indian Acts of 1852, 1865, and 1866, dealing with the 
same subject These were enabling statutes providing special condi- 
tions appropriate to the special circumstances and difficulties which 
are likely from time to time to confront those in India who wish 
to be married by Christian marriage. The history of the legisla- 
tion shows that doubts had arisen as to the validity of certain 
marriages, and it was clearly intended to facilitate such marriages 
and to validate them and at the same time to guard them by strict 
requirements. The legislation is not unlike the Foreign Marriages 
Act in England. The object of the Act is not to prevent people 
marrying as they wish, but to enable them to protect themselves 
and their posterity by a lawful and binding marriage if they wish 
to be married as Christians. The Act is to be called the Indian 


Christian Marriage Act,and in my opinion it deals with Chris- 


tian marriages, and Christian marriages alone. In future such 
marriages can only be lawfully effected under this Act. If they 
are not solemnized by one of the persons described in section 5, 
they are made void by section 4. The Act does not prohibit even 
a professing Christian from marrying otherwise than under the 
Act if he wishes to do so. 


We therefore start with this that there is no express prohibition 
preventing a professing Christian from doing violence to his faith 
and -marrying a non-Christian by a non-Christian ceremony, 
His marriage may not be valid by English Law as a Christian 
marriage in India, but it is not forbidden to him. It would be a 
startling result of this Act, if such a person being free to choose, 
and not prohibited from marrying otherwise than by a Christian 
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marriage, should find himself liable to transportation for abetting - 
the person who marries him. . 


An analysis of Part VII of the Act, which’ deals with penalties, 
shows that such penalties are in the main directed against the 
offence of either one party or the other, or the officiating celebrant, 
or the official who may lawfully authorize the celebrant, wilfully 
and falsely doing some act in pretended pursuance of the statute 
which probably would, and certainly might, render the whole pro- 
ceeding invalid. Omitting section 68 for the moment, every other 
offence dealt with is an act done which the Act requires to be done, 
and which is done either by a person lawfully authorized but by 
unlawful means, or by lawful means by an unauthorised person. _ 


Turning to section 68 it is to be noted that the section does not 
make it criminal for a professing Christian -to marry by a eere- 
mony which is void under section 4. Itis confined solely to the 
persons who solemnize the marriage, and the Act makes it 


„criminal for a person to solemnize a marriage who is not aytho- 


rized by section 5 todo so., But section 5 only authorfes a per- 
son to solemnize Christian marriages, and no body can solemnize 


_ Christian marriages in India who is not authorized by that sec- 


tion. Section 5 itself uses the word “ Marriages” in the widest 
possible sense. ‘‘ Marriages” it enacts, “may be solemnized in 
India,” by certain specified persons. But this does not mean 
that no other marriages may be solemnised in India. That would 
be an impossible contention. It must, therefore, mean “ marriages 
under this Act,” or in other words “ Christian marriages.” I read 
section 68, therefore, as referring to a class of persons, namely those 
who solemnize or profess to solemnize, a Christian marriage under 
this Act. not being authorized by section 5 to do so. I cannot 
believe that the Legislature could have intended to sweep into the 
net of the criminal law, threngh an indirect piece of legislation by 
reference, not only. every professing Christian who chooses not to be 
married as a Christian, but every non-Christian whom euch persons 
might marry, and every non-Christian who took part in the 
solemnization or celebration. This would be contrary to the ordinary 
mode of interpretation of a Statute, and would produce far-reach- 
ing and almost ludicrous results. I do not think the question 


- turns upon the work “ solemnize” so much as upon the object and 


scope of the Act. The case cf Queen-Empress v. Paul (1), decided 
in 1896 turned on the word ‘‘solemnize.” The Sessions Judge 
had acquitted on the ground that the part taken by the Hindu 
priest did not amount to solemnization. He seems to me to have 
been feeling for a way of evading the construction of the Act now 
contended for and to have seized on the word “solemnization.” 
The appellate court disagreed, but I think their minds were diyert- 
ed from the real difficulty. They went on to hold that the con- 
j (1) [1896] I. L. R., 20 Mad., 12. 
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tracting parties themselves ought to have been convicted, of abet- 
ment. As I haye said, this is a startling result, and satisfies me 
that there must be a fallacy in the reasoning which reaches it. I 
have carefully considered the recent case In re Kolan v. Daivalu(!), 
decided by the Chief Justice and two Judges on a reference by 
NAPIER, J. I cannot agree with it. I see no answer to the 
reasoning in NAPIER, J’s referring order, while the Chief Justice 
slips into an apparent error, “Section 68”. he says “merely pro- 
vides a penalty for solemnizing or professing to solemnize such 
a marriage contrary to the provisions of the Act.” This is not go. 
It provides a penalty for any person who does under section 5 what 
he is not authorized to do, namely solemnize a Christian marriage. 


Mr. Sorabji urged that the intention of the Legislature was 
clear. They did not want the country flooded with void marriages 
with all the incidental evils as to illegitimate children and questions 
of property and inheritance. This result would be equally pro- 
duced by a state of concubinage not regularized by any form of 
marriage, and the interpretation contended for might be said rather 
to encourage concubinage. On the other hand as was pointed out 
by the Government Advocate who appeared at our request so that 
the view of Government might be presented to us, the Madras 
High Court in 1910 held that such a marriage as the present may 
be valid by Hindu Law if a custom is established governing such 
marriages. See Mathusami v, Masilamant(#). In that case the 
bride was a Roman Catholic. She removed the cross from her 
neok, and her forehead was smeared with holy‘ashes by a Brahman 
priest. The trial court spoke of “ the prevalance of the practice of 
Hindus marrying Christian girls according to Hindu rites and such 
girls after their marriage following the Hindu religion.” The 
validity of the marriage was upheld by the Madras High Court. 
This seems to me an additional ground for differing from the deci- 
sion of the so-called Madras Full Bench in 40 Mad. The result 
seems that, at present according to the law in Madras, a valid Hindu 
marriage may be a criminal offence, both on the part of the prin- 
cipals and on the part of those who celebrate it. I cannot accept 
this consequence, which illustrates very forcibly the importance of 
holding to the principle which my Brother Knox has reiterated, of 
not straining a criminal enactment beyond what is included in its 
express terms. 


By tar Coust.—We admit this appeal. We find Mangli and 
Buchchan not guilty of the offence charged:e,an offence under 
section 68 of Act No. XV of 1872, and Maha Ram of abetment of 
the aforesaid act and direct that they be released, We understand 
they were permitted to give bail ; if they did give bail, the bonds 
will be discharged. 

B. P, Appeal allowed —Conviction quashed. 

(1) [1916] I. L. R., 40 Mad., 1030. (2) [1910] I. L. R., 83 Mad., 342, 
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Se J cent—Plaist returned for presentation to ‘proper court—Question úf juris- 
ABDUL l ‘diction ‘vdised ‘by de fence—Quéstion' decided fn ‘favour of Uédfendant—Costs 
Raoor, J. awirdéd to deféndant. 


A anit was brought in the court of the ‘Subordinate Judge. The 

‘defendant raised the plea that the court had no jurisdiction ‘to entertain 

the suit. Anissae being raised ‘it was décided firdt'at the inxtance of 7 
the -plaintiff. ‘The -plaiht was driéred to be returned ‘for presentation ‘to 

‘the proper court, ant the Subordinate Judge ‘gave the defendant Goats, 

aloulating the pléader’s fee nt 5 ‘per cobt.— Held ‘on'dppédy to the High 

‘Cdurt, ‘that ‘the pledder’s fee Had ‘béen ‘properly “odlotluted niter ‘Rille 

21 of the Rulés‘for the Subdidindte Cotirts, ‘tHe dedisidn ‘Havibg Bedn' piven 

‘dtter, contést, ‘abd ‘dh the merite df tliat ‘déntéat. l 

Frnst APPEAL from an order of Basu Goran Das Mukrrut, 
Subordinate Judge of Budaun 

Lakshmi Narain, for the-appellant. 

‘Nehidl ‘Chand, ‘for ‘the respondent. . 

‘One of tha pleas ih ‘defence to a suit was-that it was not within 
the jurisdiction of ‘the court in which it was brought. -At ‘the 
réqnest of ‘the plaintiff’s pleader the question of jurisdiction was 
taken up ‘first, and it was decided against the-plaintaff. The court 
ordéred the plaint to be returned for presentation to the pro- 
për court, and ‘awarded half the costs to the defendant. In the 
formal brder pleader’s fees were calculated at the usual rate of 5 
për céitt. The plaintiff chjected that the calpulation should be 
miade at 14 per cent, The court overruled this objection. The 
plaintiff then filed an appeal from the order. returning the plaint, 
bit ‘the xppeal was confined to the question ‘of the correctness of 

e the costs. At the hearing of the appeal. i 
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Lakshmi Narayan, for the appellant, was not called upon to 
reply to the preliminary objection, but he mentioned the case of 


Vasudev Ramchandra v. Bhavan Jivraj, [1891] I. L. R., 16 Bom., 241. 


Proceediog with the appeal, ha submitted that the suit not 
having been decided ‘‘ on the merits after contest,” as provided for 
in Rule 21- of Chapter XXD Dof the Rules for the Civil Courts, 
pleader's fees should not have been calculated at the rate of 5 per 
cent: Rale 25 of that. Chapter.applied to the present-case. A 
decision on a.question of: jarisdiction was- not- a decision- on the 
merits. Thesuit:had-yet-to. be.decided:on its: merits, although by 
a different court. The trial of the question.of: Juvisdiction. could 
not. and, did; not affect the,merits. of.the oase, Moreover, _ the 
“contest ’ mentioned in Rule 21 aforesaid clearly, meant:contest: 
on the merits, and there had been no contest on the merits as yet. 


Nehal Chand, was not heard in, reply, on, the appeal. 
The jydgment of the Court was delivered by, 


TupBALL, J,—The facts. of this case aresimple. The, plaintiff: 
appellant filed; a suit against the defendant. Notice, was-issued, a: 


_ written siena iied and issues were.framed., One,of the- issues. 


raised the question of the jurisdiction of the court. It was. pleaded 
by the defendant that the learned, Subordinate J udge had. no juris-, 
diction to try the suit. This isgue was taken up first at the request. 
of the plaintiff and decided in fayour of. the. defendant. The court 
ordered the plaint to be,returned and awarded the defendant his . 
costs. In drawing up the decree the, pleader’s fee, was caloulated 
at 5% according to Ryle 21 of. Chapter XXI of the General 
Rules (Civil) for the Subordinate, Courts.. The plaintiff, objected, 
on the ground that this rule did not apply but that Rule 25 of that 
Chapter did apply. The lower court has held: that the case falls 
within Rule 21. On behalfofthe-appellant.it: is, urged that. the 
case, was_not,degided on, the, merits,; but it,was clearly decided after 
contest and ‘on the _merits of the contest sọ far as that contests went. 
We do, notithink, that Rule..25;which.applies to, appealg,from-orders. 
and. other, oases, is, intended to,cover,a.case-of, the, present;kind. In, 
our opinion Rule-21 clearly. applies.in, this, cqse.. There.; is, theres, 
fore, no force in the appeal., We accordingly dismiss.it..with-- costes. 


B. K, M. ` Appeal, dismjssed. , 
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MATURWA  ' 
versus 
EMPEROR.” 
Gambling Act (III of 1867), section ees of money gained—Order 
illegal, 


Under section 18 of the Gambling Act a Magistrate is not authorized to 
order the confiscation of money gained by an acoused person in the gam- 
bling; only the instraments of gaming may beso seized. Emperor v. Tota, 
I. L. R., 26 All, 270, followed. 


Criminal Reference made by J. H. Cumina Esq., Sessions 
Judge of Sabaranpur. 


The referring order was as below :— 


On the findings of fact of the learned Magistrate the conviction 
is right. The place was a public place and I have been shown by 
the learned counsel for the applicant the game which wa’ played, 
and am of opinion that it was distinctly a gambling one, and in no 
sense a game of skill. As to the sentence, the appellant has been 
three times fined, that it would have been idle to go on fining him. 


The learned Magistrate has, however, ordered confiscation of the. 
money which was found in the applicant’s possession. Apart from 
the apparent clearness of the section itself, the ruling in Emperor 
v. Tota(2), is authority that this is illegal. The case will, therefore, 
have to be reported to the Hon’ble High Court, -after the usual 
reference to the learned Magistrate, with the recommendation that 
this part of the learned Magistrate’s order be set aside. The rest 
of the learned Magistrate’s order should hold good. 


R. Maleomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


Banensi, J.—The accused in this case was convicted under the 
Gambling Act. The Magistrate who convicted him ordered confis- 
cation of the money which was found in his possession. The learned 
Sessions Judge has reported the case to this Court with the recom- 
mendation that this portion of the learned Magistrate’s order should 
be set aside as not being in conformity with law. Itis clear from 
the language of section 13 of the Gambling Act that all that could 
be confiscated were the instruments of gaming. This was so held 
in the case to which the learned Sessions Judge refers. Acceding 
thérefore to the recommendations of the learned Sessions Judge, I 
set aside so much of the order of the Magistrate as directs the con- 
fiscation of the money found in the possession of the accused and 
direct that it be refunded to him. 


© Or. Ref. No. 156 of 1918. 
(1) [1904] T. L. R., 26 All, 270. 
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Limitation Act (LX of 1908), section 14— Due diligence—Joint tenanis—Decree moppar J 
for arrears satisfied by plaintiff—Suit for contribution filed in the Small ASDC 


Cause Couri—Plaint ordered to be returned for presentation to proper Raoor, J. 


court—Plaintiff refusing to take back plainti—Revision to High Court 
dismissed——-Plaintif waiting for three months thereafter-——Time between 
filing suit and taking back plaint not allowed. 

A deoree for arrears of rent having been passed against the plaintiff 
and the defendants who were joint ocoupancy tenants, wag realised from 
tha plaintiff alone to a large extent on August 19th, 1610. The plaintiff 
thereafter brought a suit against the defendants for contribution. The 
suit wae instituted on May 20th, 1918, in the Court of Small Causes. On 
November 27, 1918, the Small Cause Court ordered the return of the plaint 
for presentation to the proper court. The plaintiff refused to take it back, 
and on February 19, 1914, filed a revision against the order to the High 
Court, which was dismissed on Maroh 16,1915. On Jane 15, 1915, the 
plaintiff having applied for the retarn of the plaint it was so returned to 
her ou June 30, 1915 and was filed on the same day in the Munsiff’s 
Court. The Munsiff dismissed the suit as time-barred. The lower appel- 
late court reversed the Munsiff’s decree, and held the avit within time, 
allowing to the plaintiff the period between May 20, 1913 and June 30, 
1915 :+~Held that the plaintiff was not entitled to the interval between 
May 20, 1913 and June 30, 1915, being allowed to her, inasmuch ag she 
could not be deemed to have been prosecuting her case with due diligenoe 
in view of the fact that she waited for more than threes months after the 
dismissal of the revision before she applied for the return of the plaint. 


Fırsat APPEAL from an order of Basu Ram CHANDRA CHAUDERI, 
Subordinate Judge of Allahabad. - 


The plaintiff and the defendants were joint occupancy tenants. 
A deoree for arrears of rent was passed against them. In execution 
thereof the major portion of the desretal amount was realised from 
the plaintiff on 19th August, 1910. On 20th May, 1913, the plain- 
tiff brought a suit inthe Court of Small Causes for contribution 
against the defendants. That court held that it had no jurisdiction 
to entertain the suit, and on 27th November, 1913, directed the 
plaint to be returned to the plaintiff for presentation to the proper 
court. The plaintiff refused to take back the plaint, and on’ 19th o 
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February, 1914, applied to the High Court for revision of the order 
of the Small Cause Court. The High Court dismissed the applica- 
tion for revision on 16th March, 1915. On 15tů June, 1915, the 
plaintiff applied to the Court of Small Causes for return of the 
plaint. The plaint was returned on 30th June, 1915, and on the 
same day it was filed in the court of the Munsiff. That court dismiss- 
ed the suit as having been filed beyond time. On appeal the lower 
appellate court held that the period from the institution of. the 
suit in the Court of Small Causes upto the dismissal of the revision 
by, the High Court should be. deducted, under section 14 of, the 
Limitation Act, and holding. that the- suit, was within time remanded 
it-for trial on the merits. The defendants appealed to the High 
Court from the order of remand. 


Mukhtar Ahmad, (for Haidar Mehdi), for the appellants.—The 
lower appellate court was wrong in excluding the time occupied 
by the revision in the High Court. The language of ‘geotion 14 
clause ree of the Limitation Act does not warrant the exclusion of 
the time during which a proceeding has been pending in a cgurt of 
revision. The section entimerates a court of- first- instance and a 
court of-appeal; there is no mention of-a court of: revision. The 
High. Court is not a.‘ court of appeal’ with respect to. Small Cause 
Court spits. The plaintiff. is. not entitled to claim, an. exemption 
from, limitation, unless,such exemption.is expressly,provided for. 

Again, the period between. the order of the Court of-Small 
Causes returning the plaint, and the filing. of-tha revision ought. not 
to be, excluded. No period, of limitation being prescribed for. filing 
a revision, it is possible for.a revision to be filed after the lapse.of a 
long time ; and to exclude the time between, the date of. the. decision 
sone to be. revised, and the filing, of .the revision, would lead to 
aroasepally long periods of time being « excluded. 


Further, no “time sabsequent to the 16th March, 1915, should 
have been excluded. The plaintiff has been guilty. of laches through- 
out. The suit was filed beyond time and was rightly. dismissed by 
the court of first instance. 

S. M. Sulaiman, (with him Lalu Afohan Banerji), for the res- 
pondent.—By the use of the words, “a civil proceeding whether in 
a court of first instance or in a court of appeal,” in section 14 (1) of- 
the Limitation Act, a much wider scope has been intended and given 
than. if the words “an original suit or an appeal ” had been used. 
The section hag been interpreted to operate in. favour. of the ex-. 
clusion of the time, during, which an application. for revision. , ' hag, 
begn pending. 

Seth Muichand v. Seth Samir Afal, [1882] 2 A. W. N., 59; 
Maly N Appa, Row v. Murgla Sriramulu, [1912] 17 I. O., 598- 
(Mad 

As ‘regards the, time intervening , between _ the, decision of:the. 

* Small Cause Court and the filing of the revision, it is submitted that 
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the while proseeding ` from the institution of the“ guit to the decision 
‘of fhe reVisibn mist be faken'to be a coritintous ‘proceeding, and 
the origd i in question ‘should also’ be ‘allowed. No ‘question of an 
unreasonably Tong ‘period ‘arises in the ‘present case. 


ixeluding the period between the institution of the suit in the 
Court of Small Causes and the final decision therein by the High 
Court in revision, it ia clear that on the 15th of June, 1915, namely 
tho date on which the plaintiff applied for return of the plaint, the 
suit would have been within time. The delay subsequent to that 
date was not due to the plaintiff ; the plaint was actually returned 
on 80th une, 1915, and was filed on the same day in the Munsiff’s 
court, The plaintiff ought not to be penalised for the delay in 
aotially returning the -plaint to her. 


‘Mukhtar Ahniatl, was not heard in reply. 
The judgment of the Court was delivered by 


-TopBaLt, J.—This is an appeal against an order of remand 
passed by the court below. The question Was one of limitation and 
the application of séction 14 of ‘the Limifation Act. The parties 
to this suit were oo-tenanis ‘in a holding. A suit was brought 
against them for rent and a debree Was obtained (against them 
jointly) on the 6th of July, 1910. On the 19th of Auguat, 1910, 
the plaintiff paid the decretal debt. On the 20th of May, 1913, 
some ninety days ‘before ‘thie expiry ‘bf the period of limitation which 
is fixed by „article 99 of the second Schedule she institutėd a suit 
in the Small Cause Court. -An Re Was faken ‘that the court 
hdd ‘no jurisdiction’ ‘hnd ‘on ‘the 27th ‘df November, 1913, the Sriall 
Cattive Court held that it hid | io jurisdiction and directed ‘the plain- 

‘iff to fake back the plaint and file itin the proper court The 
plaintif refused to take back the plaint. On the 19th of February, 
1914, that is nearly ninety days after the order of the Small Cause 
Court, she filed an application in the High Court for revision of the 
order. This application was dismissed by this Court on the 16th 
of March, 1915. The plaintiff then ‘apparently took a rest. She 
waited eat the 15th of June, 1915, that is for full three months 
and then applied to the court for the return of the plaint. There 
was some delay and she received it on the 30th of June. ‘On that 
game date she presented the’ plaint in the court of the Munsif. 
The court of first instance held that the suit was barred by limita- 
tion. The lower appellate court has allowed to the plaintiff the 
period from the 20th of May, 1913, to the 30th of June, 1915, 
under section 14 of the Limitation Act and has held that the ‘suit 
is Wit in time. Assuming y without deciding that the period from 
tho oib of Novèmber, 1913, to the 16th March, 1915, may be 


allòwéd fo the plaintiff under section 14 of the Act, we fail to see 


that she -has been prosecuting her case with due diligence in view 
of the fact that bhe waited for three months after the dismissal of 


her application for revision before she asked for the return of the ° 
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plaint. We also cannot agree that the plaintiff was jastified in 
refusing to take back her plaint from the Court of Small Causes 
because she wished to file an application in revisign to this Court. 
If she had taken back her plaint as she could easly have déne with- 
out any prejudice to the prosecution of her revision, it would have 
been in her hands directly the revision was dismissed and she could 
have at once filed itin the court of the Munsif. On the contrary 
she preferred to wait for three months before she asked for the 
return of it. We do not think that she is entitled to any allowance 
for any period after the 16th March, 1915. If the period up to 
that time be allowed to her, her suit should have been filed on or 
before the 16th of June, 1915. It was not so filed and we thrre- 
fore agree with the court of first instance that the suit is barred by 
limitation. We allow the appeal, set aside the order of the lower 
appellate court and restore the deoree of the court of first instance 
with costs in all cotrts. 


B K. H. Appeal allowed. 


DEO SARAN TEWARI (Applicant) 
VET SUS 
EMPEROR (Opposite-party)* 
Criminal Procedure Code (Act V of 1898), sections 195, 487—Penal Code 


(Act XLV of 1860), section 174—Accused guilty of disobedience of order 
to appear— Magistrate convicting accused —Conviction illegal. : 


A person was ordered by a Magistrate to appear before him which that 
person failed to do. He was thereupon convicted by that Magistrate 
. under section 174 of the Indian Penal Code and fined Rs. 10 :—Held that 
having regard to section 487 of the Criminal Procedure Code the Magis- 
trate whose order had been disobeyed could not try the cage, it being 

a case within the purview of section 195. 
C8IMINAL reference made by W.R G Morr, Esq, Sessions 

Judge of Gorakhpur. 


The parties were not represented. 
The following judgment was delivered by 


BaneErs!, J.—The accused in this case was convicted under 
section 174, Indian Penal Code, on a charge of non-attendance in 
the court of Mr. W. Gurney in obedience toa lawful summons. The 
case was tried by Mr. Gurney himself and he convicted the accused 
and sentenced him to a fine of Rs 10 This proceeding was illegal 
having regard to the provisions of rection 487 of the Code of Cri- 
minal Procedure. 

The case was one of those referred to in section 195, Indian 
Penal Code and therefore could not be tried by the officer whose 
order was disobeyed. I accordingly set aside the conviction and 
sentence and direct that the fine, if paid, be refunded. 


Conviction set aside. 
? ® Or. Ref No. 228 of 1918. 
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FAZAL RAB (Applicant) Crvmn, 


bonansa 


versus 1918 
MANZUR AHMAD anD orurrs (Opposite parttes)* 


Harch, &, 

Code of Civil Procedure (Act, V of 1908), Order XX1, rules 89, 92—Couri, oe 
meaning of—Depostt by judgment-debtor in the treasury— Whether deposit in pioganns 
accordance with rule—Auction-sale not set aside— Jurtsdiction—evision. 5 








The word “ court ” in rules 89 and 92 of Order 21 of the Code of Civil BAXEBUI, J. 
Procedure means the Civil Court. 

The provisions of rule 89 are an indulgence to a judgment-debtor, 
and an auction- purchaser ie entitled to the benefit of his purchase unless 
the section has been strictly and completely complied with. Whether 
or ‘not the section has been so complied with is cleatly a question whioh 
n &urt has jarisdiction to decide, and, in the exercise of such juriadiction, 
if the court has come to an erroneous conclusion, ita decision cannot be 
interfered with in revision by the High Court. Hence where a judgment- 
debtor deposited the purchase-money pius five per cent compensation for 
payment tothe auction- purchaser in the treasnry owing to the Civil Court 
being closed, and the court below refused to set aside the sale because 
on the court re-opening the money had uot been withdrawn and re- 
deposited in the Civil Court, held that the court had exercised its jurisdic- 
tion and even though the decision might be erroneous, it could not be 
interfered with in revision. Held also that an appeal by the auotion- 
purchager lay from an order refusing to set aside a gale. 


Civit. Revision from an order of Babu Kunwar Sen, Subordi- 
nate Judge of Allahabad. 


The facts are shortly as follows :— 


The applicant was a judgment-debtor. In execution of a simple- 
money decree against him, his non-ancestral zamindari property was 
sold by the Collector on behalf of the Civil Court. The sale was 
: held on the 20th September, 1916, The Civil Courts being closed 
on account of the long vacation in October, 1916, the applicant 
made an application to the Collector for leave to deposit the sum 
necessary for getting the sale set aside under Order 21, rule 89 and 
on such leave being granted deposited the requisite amount in the 
treasury on the 16th October, 1916. On the 11th November, 1916, 
the day on which the Civil Courts re-opened he applied to the 
Munsiff under Order XXI, rule 89, Civil Procedure Code and stated 
that he had already deposited the money in the treasury. The 
| Collector also sent an intimation of the said deposit to the Civil 
| * Civ. Rev. No. 190 of 1917, ‘ 
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Court and asked for further instructions. In December, the Mun- 
siff directed the Collector to transfer the faid amount to the Civil 
Court account in the treasury. The auction-purshaser opposed the 
application of the judgment-debtor on the ground that as money had 
not been deposited in court along with the application, it was in- 
competent. The Munsiff set aside the sale. On appeal, the Sub- 
ordinate Judge reversed the order, and confirmed the sale. The 
judgment-debtor applied to the High Court in revision. 


Katlas Nath Katju (with him Peary Lal Banerji), for the appli- 
cant, submitted that the applicant was in fact being punished for 
his abundant caution and diligence. He had deposited the money 
well within time with the Collector, who was an officer of the court 
and the money was in deposit in the treasury at the disposal of the 
court. The view taken by the lower appellate court that the 
applicant should have withdrawn ihe money from the treasury and 
re-presented it in the Civil Court on the 11th November was too 
narrow and technical and calculated to defeat the ends of justice. 
Even in that case the money would have been actually deposited in 
the treasury where it already was. Moreover the court had received 
an intimation of the deposit from the Collector within time, and a 
direction as to transfer in the account-books was a pure formality. 
It was true that the provisions of Order XXI, rule 89 of the Code 
of Civil Procedure were by way of an indulgence to the judgment- 
debtor and must be strictly complied with, but in this case the 
judgment-debtor had acted bona fide and with due diligence, and 
the sale had been rightly set aside by the court of first instance. 
As to the jurisdiction of the High Court to interfere in revision it 
was submitted that the lower appellate court had acted without 
jurisdiction inasmuch as the provisions of Order XXI, rule 89 were 
mandatory, and having been duly complied with the court had no 
discretion in the matter but was bound to set aside the sale. A 
refusal on the part of the court to do so was in effect a refusal to 
exercise jurisdiction and in any event the court bad acted in the 
exercise of its jurisdiction illegally and with material irregularity. 
Reference was made to 


Birj Mohan Thakur v, Rai Uma Nath Chowdhry, [1892] E. L. R., 20 
Oal., 8, 


and to the judgment of Woop,orrs, J. in 


Shew Prasad Bungshidhur v. Ram Chander Haribum, [1913] I. L. R., 
41 Oal., 823, 341, 

It was further submitted that the auotion purchaser had no right 
of appeal to the lower appellate court against the order of the 
primary court. He had got his money back plus five per cent. as 
a compensation and was not a party to the execution proceedings. 
He had bought subject to the contingency of the sale being 


set — on payment by the judgment-debtor under Order XXI, 
rule 89. . 
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S. M. Sulaiman (with him T. N, Chaddha), for the auction- 
purchaser, submitted that ihe provisions of Order XXI, rule 89, 
were stringent ani must be strictly complied with to the letter. 
The money was not deposited in court. The Collector was only a 
sale offcer and not the court. 


Kailas Nath Katju, was heard in reply. - 
The judgment of the Court was delivered by 


RICHARDS, C. J—The facts connected with this application may 
be stated very shortly, There was a decree for about Rs. 1,000. 
Certain property of the Jjadgment-debtor was directed to be sold. 
The sale was held by the Collector on behalf of the Civil Court. 
The sale took place on the 20th September, 1916. The property 
was put up to sale and fetched Rs. 850. On the 15th October 
the judgment-debtor came to the Collector and stated that he was 
anxious to have the sale set aside and to save the property; that 
he could not deposit the decretal amount plus 5 per cent compen- 
sation to the auction purchaser as the Civil Court was closed but 
he was*anxious to lodge the money in the Treasury. The money 
was accepted by the Oollector. On the 11th November which was 
the day on which the Civil Court opened the judgment-debtor 
applied to have the sale set aside and stated how the money had been 
already deposited in the Treasury. There was a Rubkar from the 
Treasury to the effect that the money had been deposited. In 
December following the Civil Court directed that the money 


should be transferred to the account of the Civil Court. The 


court of first instance, thereupon, set aside the sale holding that the 
money had been deposited within thirty days The auction pur- 
chaser appealed and the lower appellate court held that the money 
had not been deposited within thirty days or on tho 11th Novem- 
ber which was the day on which the Civil Court opened and 
accordingly the rule had not been complied with and the auction 
purchaser was entitled to the benefit of his purchase. The judg- 
ment-debtor has applied in revision. There is no appeal from the 
orders of the lower appellaie court refusing io set aside the sale. 
It is contended in the first place that the money was in fact depo- 
sited within the meaning of the rule and that consequently the 
lower appellate court had no jurisdiction to refuse to set aside the 
sale and in the second place that the court of first instance having 
set aside the sale no appeal by the auction purchaser lay to the 
lower appellate court. 


Rule 89 provides ‘‘ where immoveable property has been sold 
in execution of a decree, any person, either owing such property 
or holding an interest thereon by virtue of a title acquired before 
such sale, may apply to have the sale set aside on his depositing in 
court (a) for payment to the purchaser a sum equal to 5 per cent. of 
the purchase money and (b) for payment to the decree-holder an 
amount specified in the proclamation of sale as that for the recovery 
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of which the sale was ordered, less any amount which may, since 
the date of such proclamation of sale have begp received by the 
deocree-holder.” > ° 


Rule 92, clause 2 provides “ that where in an application under 
Rule 89 the deposit required by that rule is made within thirty 
days from the date of the sale the court shall make an order set- 
ting aside the sale.” 


The question which the court below had to decide was whether 
or not the money had been deposited in court It is quite clear 
that court means the Civil Court. This was a question which 
admittedly the lower appellate court had not only jurisdiction but 
was bound to decide. It is somewhat difficult to say whether the 
court was not technically rightin holding, unfortunate though 
the judgmeni-debtor may have been, in strictness that the money 
was not deposited in court within thirty days or on the 11th 
November which was the first day the court opened. It was not- 
until December following that the money was accepted in the Civil 
Court by ordering the transfer of the deposit to the Civil Court 
account. It has been decided by their Lordships of the Privy 
Council that the High Court is not entitled to create what are 
really appeals put forward in the shape of revisions and accordingly 
even if we thought that under the exceptional circumstances of this 
case the lower appellate court might very well have upheld the 
court of first instance, this would not justify us in interfering 
with the decision of the lower appellate court in revision. 

In this connection it must be remembered that the deposit of 
the purchase monev plus 5 per cent. compensation of the decretal 
amount to the auction purchaser is an indulgence to the judgment- 
debtor. The auction purchaser is entitled to the benefit of his 
purchase unless the section has been strictly and completely com- 
plied with. We think that the question whether or not the section 
has been complied with completely was clearly a question which 
the court below had jurisdiction to decide, that it exercised its 
jurisdiction and that even if we thought it had come to an 
erroneous conclusion we would not have been entitled to interfere 
in revision. 


As to the second contention, namely that an auction purchaser 
has no right to appeal.. The Code undoubtedly gives a right of 
appeal against an order setting aside the sale. The party mainly 
affected by the setting aside of the sale is the auction purchaser 
and the Code provides that the sale should not be set aside’ without 
notice to him. We think it would be most unreasonable to hold 
that the Code restricts the right of appeal to the decree-holder or 
judgment-debtor. We think the application fails and we accord- 
ingly dismiss it with costs. 

K. N. K. Application dismissed. 
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MOHAMMAD ILTIFAT HUBAIN (Deoree-holder) 


versus 
ALIM-UN-NISSA anp ormERBs (Judgment-debiors).” 


Code of Civil Procedure (Act V of 1908), Or. 84, r. 6—Application for decree 
thereunder— Whether application in snecution——Limitation— When right to 
apply accrues—Limitation Act (IX of 1008), Sch. J, art. 181. 


An application under the provisions of Order 34, rule 6 of the Code of 

Civil Procedure is an application in the original suit for a new decree and 

it cannot be regarded as an application in execution. Such an application 

is governed as to limitation by article 181 of Schedule I to the Limitation 

Aot and mast be made within three years from the date when the right 

to apply accrued. Held therefore that where the entire mortgaged 

propyty was sold in 1911 in execution of a decree for sale on a mortgage, 

and the mortgagee made a fresh application under Order 34, rule 6 of the 

Civil Procedure Code in 1915 ( an application for a similar decree having 

“been made in 1918), held that the application was time-barred, and the 

application not being an applicatio in execution of the original mortgage- 
decree, the intermediate application did not save limitation 

EXECUTION Ssconp ÅPPEAL from a decree of W. T. M. Waiaur, 

Esg., District Judge of Budaun, confirming a decree of Babu 

Kishrod Gopal Banerji, Subordinate Judge. 


Iqbal Ahmad and Mukhtar Ahmad, for the appellant. 
S. A. Haidar, and Aluhammad Yusuf, for the respondents. 
The judgment of the Court was delivered by 


Ricaarps, C. J:—This appeal arises out of an application under 
Order 34, rule 6. This rule applies to cases in which after the 
mortgaged property has been sold the mortgagee comes to Court 
and asks for a personal decree for the balance left due. The rule 
provides that ‘where the net proceeds of any such sale are found 
to be insufficient to pay the amount due to the plaintiff, if the 
balance is -legally recoverable from the defendant otherwise than 
out of the property sold, the Oourt may pass a decree for such 
amount. In the present case the original mortgage decree was 
obtained in February, 1906, the mortgaged property consisted of 
two villages, In the events which happened the mortgagee became 
entitled to the equity of redemption of one of the villages the result 
being that the two interests (that is the interest of the mortgagee 
and the interest of the mortgagor) vested in one person. This 
operated to discharge, the mortgage to the extent of the value of the 
property acquired by the mortgagee. Inthe year 1911 the pther 
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village was put up to sale and purchased by the decree-holder, 
Accordingly the mortgaged property and all rights in respeot of it 
were exhausted in the year 1911, and it was fn this basis that the 
application for a personal decree was made. The application was 
made in the year 1915, but there was another application fora 
similar decree in the meantime (1913). If the present application 
can be regarded as an’anplication for execution of the original 
mortgage decree, then perhaps the application which was made in 
1913 would save limitation. Ifon the other hand the present 
application is not an application for execution of the original mort- 
gage decree but is an application for a fresh decree, then the 
application should have been made within three years from the 
time when the right to make such application accrued, and the 
article which governs the application isarticle 181 of the Limitation 
Act We find it impossible to hold that an application for a decree 
under the provisions of Order 34, rule 6 is an application for the 
execution of the original decree which was a decree for the sale of 
certain property we think that it is an application in the original 
suit Fora new decree and that it cannot be regarded as af applica- 
tion in execution. In a somewhat similar case Behari Lal v. 
Bisheshar (1), Mr. Justice Coamiur seems to bave expressed the 
view that article 181 governs an application for a decree under 
Order 34, rule 6. In this view the order of the court below dis- 
missing the application was correct, although the reasons for the 
court's decision may be open to question. We dismiss the appeal 
with costs. l 
Appeal dismissed. 
(1) [1912] 9 A. L. J. R., 569. 


Codo of Civil Procedure (Aot V of 1908), Or. 84, rule 6—Order refusing to 
pass decree thersunder—-Decree—Ad valorem court-fee payable. 


An order refusing to make a decree ander Order 34, rule 6 of the Gode 
of Civil Procedure must be regarded as a “' decree °” within the meaning 
of the definition of that term in that Code, and ad valorem court-fees 
must be paid on the memorandum of appeal presented to the lower 
appellate court and that presented to the High Court. 

In the above appeal the appellant paid Rs. 2 as court-fee on his 
memorandum of appeal filed in the High Court having described it 
as an execution second appeal. The following report was thereupon 
made by the Stamp Reporter :— 

This is an appeal against the decrees of the courts below refusing 
to grant the decree-holder appellant’s application for a personal 
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decree under Order 34, rule 6 of the Code of Civil Procedure, on 
the ground that it was time-barred. On the authority of the ruling 
of this Court to be fond in 


Tajammul padin Khan v. Mohammad. Husain Khan, [1918] 14 À. L, 
J. R., 328. 


ad valorem court-fee must be paid both in the lower appellate court 
and in this Court on the value of the relief sought. `Accordingly a 
court-fee of Rs 295 must be paid in each court on Ra. 5,456 the 
value of the appeal in each court. A court-fee of annas eight 
having been paid in the lower appellate court and of Rs. 2 in this 
Court, there is therefore a deficiency of Rs. 295-2, Rs. 590 minus 
Rs. 2-8-0 minus Re. 587-8. 


Objection haying been taken to the above report the question 


* was referred to the Taxing Officer who ordered the matter to be 


laid before the Bench hearing the appeal. 
The following order was thereupon passed by 


RICHARDS, C. J.—A report has been submitted by the office that 
the appellant was liable for additional court-fees in the lower ap- 
pellate court calculated upon the value of the subject matter of the 
appeal. The application was for a decree under Order 34, rule 6 
made in the original mortgage suit. The application, of course, could 
be made on an 8 anna stamp, but the question is what should the fee 
be which either side would have to pay if they were dissatisfied with 
the ruling of the court to which the application was made. In the 
- present case the court made an order dismissing the application for 
a decree under Order 34, rule 6. Inthe case of Tajammul Husain v. 
Muhammad Husain Khan(}) Mr. Justice Tupparyt held that the 
defendant against whom a decree under Order 34, rule 6 had been 
made was obliged to pay an ad valorem court-fee on the decree 
which had been made against him, The learned Judge was of 
opinion that the decision appealed against was clearly a ‘decree ” 
within the meaning of the Code of Civil Procedure. - We think 
that the view taken by Mr. Justice TupBaiL was correct. The 
only difference between that case and the present is that the court 
of first instance instead of granting a decree under Order 34, rule 6 
refused to make such decree. We think thatan order refusing to 
make a decree under Order 34, rule 6 must be regarded as a 
“« deoree ” within the meaning of the definition of that term in the 
Code of Civil Procedure. We think that the report of the office 
as to the liability of the appellant for payment of ad valorem court- 
fees in the first appeal was correct and that the amount, must be 
paig by the PETOLAN 


Order accordingly, 
(1) [1918] 14 A. L. J. R., 828, ‘ 
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MOHAMMAD ZAKI (Plaintif) 
versus 
THE MUNICIPAL BOARD or Marroni (Defendant)* 


Receiver—Right to continue suii—Permission to sue in forma pauperis granted 
— Suit filed before insolvency—Subsequent insolvency. 

Where a person obtains leave to sue in forma pauperiain a suit 

commenced before his insolvency, the Receiver appointed on an adjudi- 

cation of insolvency is entitled to continue the suit as the insolvent might 


have done. z 

Civin Revısron against the decree of Panpir Prarp DAL 
Katara, Subordinate Judge, Mainpuri. 

Baleshwari Pershad, for the appellant. P 

A. E. Ryves, for the respondent. i 

The judgment of the Court was delivered by 

Riosarps, C. J.—We think that the order of the court below 
was clearly. wrong.. One Nisar Ali brought a suit and made an appli- 
cation to sue in forma pauperis. Eventually he was permitted to 
bring the suit in this way. Meanwhile he was adjudicated an 
insolvent. The Receiver in the insolvency wished to continue the 
proceedings, The learned Subordinate Judge points out that he had 
never given leave to the Receiver to sue in forma pauperis and that 
the Receiver not being personally liable either to the Government 
or to the defendants he ought to pay court-fees. He accordingly 
made an order that the Receiver should pay the court-fees on the 
plaint and onallthe applications. We think that once Nisar Ali 
obtained leave to sue tn forma pauperis ina suit which had been- 
commenced before his insolvency, the Receiver was entitled to 
continue the suit just as Nisar Ali could have done and in this res- 
pect the order of the court below was wrong. The court is, of 
course, entitled to order the Receiver to give security for the costs 
as required by Order 22, rale 8. This matter is not now expressly 
before us. We have only to consider the legality of the order passed 
by the Subordinate Judge. We allow the application set aside the 
order of the court below.and remand the case to that court with 
directions to re-admit the case and deal with it according to law as 
pointed out by us. Costs here and heretofore will be costs in the 
cause, ` 

Appeal allowed. 
Cause remanded. 


` @Ciy. Bly. No, 230 of 1917. 
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DHARA SINGH (Defendant) 
versus 
GAYAN CHAND (Plaintif).* 


Code of Civil Procedure (Act V of 1908), section 1156—Revision—-Mistake of 
law made by lower court-—Jurisdiction, 

Where a court has jurisdiction to determine a particular matter, and in 
the exercise of ite jurisdiction, it makes a mistake in law, this does not 
entitle the party against whom the decision is to apply to the High Court 
in revigiou. 

A suit was brought on a promissory note. The defendant pleaded 
minority at the date of execution. The court of first instance dismissed the 
suit® On appeal the lower appellate court held that the defendant having 
knowingly misrepresented hia age, he was estopped from pleading infanoy 
and was bound in equity to refund the money and the suit was decreed. 
Inasmuch as a second appeal did not lie to the High Court, the suit being 
of the nature cognizable by a Court of Small Causes, the defendant appli- 
ed in revision against that decree :—Held that no revision lay, the lower 
court having merely made a mistake of law in deciding the case. 


Civit Revision froma decree of Basu BANsSGOPAL, Subordinate 
Judge of Meerut, reversing a deeree af Babu Kashi Parshad, Munsiff 
of Ghaziabad 


This was a suit on a promissory note executed by the defendant 
in the plaintiff's favour. The defendant pleaded infancy and want 
of consideration. The court of first instance found that the note 
was for consideration but at the time of its execution the defendant 
was 194 years of age and as a guardian had been appointed by the 
court he was a minor.’ It, therefore, dismissed the suit. On appeal 
the learned Subordinate Judge held that inasmuch as at the date 
of execution of the promissory note the defendant knew that, by 
reason of the appointment of a guardian his minority had been 
extended to 21 years, yet he deliberately took the money from the 
plaintiffs who did not know that a guardian had been appointed, 
and as the defendant had fraudulently concealed this fact he was 
guilty of legal fraud and misrepresentation and was estopped from 
pleading infancy, and in any case was in equity bound to restore 
the money. The suit was therefore decreed. The defendant 
applied to the High Court in revision. 


Radha Kant Malanya (for Baldev Ram Dave), for the plaintiff, 
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Having regard to the provisions of section 115 of the Code of 
Civil Procedure, the application in revision was not maintainable. 


Kailas Nath Katju (for Tej Bahadur Sayrd, for the defendant, 
submitted that the decision of the lower appellate ccurt was clearly 
wrong and entirely opposed to the authorities binding on him. He 
cited the following cases :— 

Jagar Nath Singh v. Lalita Parshad, [1908] I. L. R, 31 AN., 21; 
Mahomed Syed Arifin v .Yech Ooi Gark, [1916] 2 App. Cas , 675, P. C.; 
R Leslie Lid. v. Sheill, [1914] 8 K. B., 607. 


The lower appellate court had acted illegally inasmuch as it was 
its duty to follow the rulings of the High Court and the Privy - 
Council and not to ignore them. 


The judgment of the Court was delivered by 


RiowaRps, O. J.—A preliminary objection has been taken to 
the hearing of this application. The suit was brought upon a 
promissory note. The defendant pleaded that he was a minor at 
the date of the note. The Munsif held that he was a minor®and dis- 
missed the suit. In appeal the Subordinate Judge found that the 
defendant was a minor but that he had fraudulently misrepresented 
his age to the plaintiff and on this ground reversed the decision of 
the Munsif and decreed the suit. The preliminary objection is that 
the suit being of the nature cognizable by a Small Cause Court, the 
Code does not provide for a second appeal and that that the defen- 
dant is not entitled to apply in revision under the provisions of 
section 115. Itis quite clear that the court had jurisdiction to 
determine the mattefand in exercise of its jurisdiction, if it made 
a mistake in law this does not entitle the party against whom the 
decision is to come here in revision. We may mention that the 
court was clearly wrong in holding the minor liable on the pro- 
missory note on the finding of fact arrived at by it. We reject 
the application but under the circumstances we make no order 
as to costs. 


K, N. K. Application rejected. 
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NATHU anp axnoraerR (Defendants) 
versus 


MUSAMMAT TULSHA (Plaintif) 


Hindu widow—Sale of husband's estate in her possession in lieu of debt of 
husband—Debt extinguished by contract whe sunder the liability was taken 
over by another person—Legal necessity—-Whether sale valid. 


Where a Hinda widow in possession of her husband’s estate as heiress 
executed sale-deeds to third persons in lieu of her husband’s debt which 
had been agreed to be discharged by a relative of the husband, with the 
creditor's consent bat the obligation was not fulfilled by the relative, Aeld 
that since the date when the liability to discharge the debt was under- 
taken by the relative, the debt had ceased to be the debt of either the 
husband or the widow, and the non-fulfilment of the obligation would 
not revive the debt so as to make it a-good consideration for the alienation 
of th® property. 


SECOND ÅPPEAL from a decree of H J. Barz, Esg. District 
Judge of Jhansi, confirming a decree of Babu Pratap Singh, Subor- 
dinate Judge. 


Suit for possession. 

The following recital of facts is taken from the judgment 
of the lower appellate court:—“ The property of which recovery 
is sought in this suit is immovable property that Gillay left 
when he died in 1890 A. D. He left him surviving his widow, 
Musammat Sardaran and two daughters named Musammat Talsha, 
the plaintiff, and Musammat Bari Bai. In 1892 one Har Prasad 
sued Musammat Sardaran as heir of Gillay to recover Rs 1,924 
alleged to be due to him on account of Gillay’s debts to him. Har 
Prasad allowed the suit to he dismissed by default because Kunji, 


a relative of Gillay, undertook to be responsible to Har Prasad for - 


the money, and accordingly on the 10th of December. 1892, exe- 
cuted a simple unregistered money bond in favour of Har Prasad 
for a sum of Rs. 1,925, payable in instalments beginning on the 
Tth of April, 1894, and ending on the 30th of March, 1903 On 
the 8th of July, 1896, Har Prasad obtained a decree against Kunji 
for the first three instalments. The bond was returned to him by 
the court and is not now forthcoming.” [After deciding that the 
bond referred to was genuine, the District Judge proceeded as 
follows:—-] ‘‘On the 4th and Sth of July, 1907, Musammat 
Sardaran executed in favour of the defendart, Nathu, sale-deeds of 
part of the property left by Gillay, and on the 18th of the same 
month she executed another sale-deed of another part to the defen- 
dant Mannu. Mannu was husband, of her daughter Musammat Rari 
8 A No. 1280 of 1916. 
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Bai. On the 31st of May, 1914, Mannu sold to the defendant 
Satru part of the property sold to him by Musammat Sardaran. 
Nathu and Satru are sons of Kunji and joint wifh him., Musammat 
Sardaran died in October, 1914, and she was predeceased by Mu- 
sammat Bari Bai. Musammat Tulsha being now the sole successor 
to the estate left by Gillay, sues to recover from Nathu, Satru and 
Mannu, the properties conveyed to them by the sale-deeds of 1907, 
her case being that they are collusive and obtained by undue in- 
fluence and unsupported by consideration or legal necessity and are 
fictitious.” 


Both the courts below decreed the suit. One of the grounds 
on which the lower appellate court held that there was no consider- 
ation for the sale-deeds was stated in these words :—“ Gillay’s debt 
to Har Prasad was extinguished by the contract between Har 
Prasad and Kunji, and even if it had been possible to revert to the 
original position, Har Prasad’s claim against the widow had long 
been barred by time.” 

Defendants appealed. a 
A. H. C. Hamilton, for the appellants. 

A. P. Dube, for the respondents. 
The Judgment of the Court was delivered by 


Rionarps, C. J.— We think the view taken by the court below 
was correct on the findings of fact arrived at by it. Assuming that 
there was a debt due by Gillay which it was the legal and pious 
duty of the widow to discharge, that debt was discharged by Kunji 
taking over the liability and agreeing to pay it off by instalments, 
it then ceased to be a debt either of Gillay or his widow. The 
mere fact that Kunji did not perform his obligations would not 
revive the debt so as to make it a good consideration for the alien- 


ation of the property. We dismiss the appeal with costs. 


Appeal dismissed, 


TN iting, SAR ae” u 
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HAR KESH AND ANOTHER 
VETSUS 
EMPEROR * 
Penal Code (Aot XLV of 1860), sections 868, 368—Kidnapping—Lawful 
guardianship. 

A Jat girl under sixteen years of age was ordered by her father to take 
food to the bullocks. As she was,coming home, one of the accused came 
to her and persuaded her to accompany him. Her hair was cut and she 
was dressed in boy’s clothes She lived for some time with both the 
accused. After this both the accused were taking away the girl when 
they were discovered by the chowkidar. She was crying and teld the 
chowkidar that she was a girl and not a boy. The chowkidar then arrested 
the aconsed. Held that the accused were guilty of the offence of abduc- 
tiou having removed the girl from the lawful guardianship of her father 
without his consent. mperor v. Jetha, 6 Bom. L. R., 785, followed. 


CRIMINAL ÅPPEAL from an order of E. R. Neavs, Esq., Addi- 
tional Sessions Judge of Meerut. 


A. H. C. Hamilton, for the appellant. 
Lalit Mohan Banerji, (Government Pleader) for the Crown. 
The following judgment was delivered by 


Knox, J.—Harkesh and Bhullan have been convicted of off- 
ences under sections 366 and 368 of the Indian Penal Code. The 
charge sheet to which they were called upon to plead, as regards 
Harkesh is :—‘‘That you about the month of April forcibly took 
Musammat Hardai, a minor girl of about 15 years from the lawful 
guardianship of her parents, with intent that she may be reduced 
to illicit intercourse and be sold in marriage to some one.” As 
regards Bhullan the charge runs:—‘‘ That you about the month of 
June, July anda part of August kept Musummat Hardai hiding 
her identity that she was a girl with the intention of giving her in 
marriage and raising money from the transaction knowing that she 
was a minor girl kidnapped by Harkesh.” The ease was tried with 
two assessors. Both assessors gave it as their opinion that Har- 
kesh and Bhullan were guitly of the offence specified in the charge. 
The learned Judge agreed with the assessors. Harkesh and Bhullan 
are described as Jats, the girl, respecting whom they have been 
charged. is also a Jst girl. Both the accused have been represented 
in this Court by learñed counsel. Great stress has been laid on the 
improbability of the story given by the girl. The medical evidence 
shows that she isa girl under 16 years of age and in considering 
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whether the offence charged has been committed by the accused or 
not the evidence to which we should first turn is not the evidence 
of the girl but the evidence of her father, Niager. The offence is 
primarily an offence against him. I have carefully considered 
his evidence and I see no reason to doubt it. He tells us that at 
the time when the girl Hardai disappeared he was ill with fever. 
The girl was sent one evening to take food to the bullocks. The 
husband and wife returned shortly after and found the girl had 
not gone home and had not fed the bullocks. He made_ inquiries 
from his neighbours but no one had seen the girl. He was laid 
up with fever for several days but as soon as he could, he went 
and searched in the neighbouring villages but could find no trace 
of his daughter. He tells us that this was not the only occasion 
upon which he searched for his daughter. He admits that he made 
no report at the thana. Stress is laid upon this as being impro- 
bable conduct and not in harmony with the rest of his deposition. 
But he gives his explanation. He was afraid that if inquiry was 
made the girl might be spirited off further and he adds that he 
did fear that the chances of marrying would be spoilt if tHe news 
got about. Any one who is aware of a Jat’s difficulties and pre- 
judices can easily understand this and I see nothing at all impro- 
bable in it. The medical evidence places beyond doubt that the 
girl at the time the occurrence took place was under 16 years of 
age. Niadar is supported in his statement by the witness Bija 
I have examined his evidence also with much care and it fully 
supports whai Niadar has said. If their statements can be be- 
lieved, I see no reason why they should not be believed and they 
have been believed by both the Judge and the assessors who heard 
the evidence, thore is no room for supposing that Niadar was in 
any way privy to the removal of the girl or that he took no 
interest in her welfare. 


When the girl was found first to the knowledge of Niadar, she 
had been discovered in a village not far distant from the village in 
which Niadar resides. There is not one word in the cross-examin- 
ation which supports that either Niadar or Bija or any of the Jats 
of Kutta had any cause for quarrel or grudge against either of the 
accused. 

It is admitted by both the accused that the girl Hardai was in 
their company at about the time when she disappeared and it 
undoubtedly rests with Harkesh and Bhullan to explain how the 
girl under these circumstances came into their company. The girl 
was a female under 16 years of age, her lawful guardian had not 
consented to her being removed out of his guardianship. As re- 
gards the matter of time the story is here taken up by the girl. T 
agree that what she says cannot be believed. Her account is that 
she met Harkesh, was assaulted by him, dressed in male clothes, 
taken dnd shut up and her hair cut. Thisis only one of the stories 
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told by her and it entirely disagrees in important points with the 
second story which, she told. I discard her evidence and put it 
out of coysideratiom What I have to see is bow the girl passed 
from the guardianship of Niader to the keeping of Harkesh. It is 
quite possible that Harkesh came upon her as she was on her way 
home to do her father’s bidding and that she was persuaded by 
him to accompany him and afterwards to put on male clothes and 
to work for him, There is evidence put forward for the defence 
that the girl came wandering dressed in boy’s clothes. That she 
asked for work and was engaged by Harkesh. J agree with the 
learned Judge and assessors in not believing this story. It is in 
the first place improbable and in the second place the evidence 
given is so vague, just when it ought to be definite. 


Bearing all this in mind I am satisfied that an offence under 
section 366 of the Indian Penal Code has been fully proved against 
Harkesh and I dismiss his appeal. ~ 


With reference to Bhullan there is the evidence of his witness 
Shera which is of great importance. No reason has been shown why 
Shera’s evidence should not be believed. He tells us that he had 
seen this girl living at Bhora first with Harkesh and then with 
Bhullan. She was dressed asa boy. People began to suspect she 
was not a boy but a girl, On his making enquiry as to her sex 
Hardai said she was a girl. Next morning both the accused and 
the girl had disappeared. Lohari who is Chaukidar says that as he 
was going to his field, about the time mentioned, with other people, 
he saw the girl dressed in boy’s clothes and crying. Bhullan and 
Harkesh were quarrelling close by. Each was saying that he would 
take away the girl; he asked the girl, thinking it was a boy, but 
the reply was I am not a boy but a girl. She also said they were 
taking her about and she feared they would kill her. Upon this 
Bhullan began to make off but the witness ran after him and 
arrested him. There is nothing in the cross-examination to show 
that this witness has any malice against Bhullan. I hold this evi- 
dence is enough to show that at the time the girl was being by 
force compelled to go about with these two accused and their act 
amounted to abduction. On behalf of the accused I was referred 
to the case of Emperor v. Ewaz Ali (ù. That, however, was a 
different case. The girl in that case was one who was found to 
have left the guardianship of her husband with intention to remain 
out of that keeping. It so far differs from the present case and I 
am not prepared to follow it. J was also referred to the case of 
Empress of India v. Sri Lal (8). That was an absolutely different 
case and in no way a guide in the present case. The case of 
King-E'mperor v. Ram Chander (8), is also quite different, but I 
need only refer to the concluding words of that judgment to show 

(1) [1915] 1.L. R., 37 AIL, 624. (2) [1880] I. L. R., 2 All., 6946 

(3) [1914] 12 A. L. J. R., 265, ~ 
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that the cirenmstances of that case and of this "case do not agree. 
The learned Judges say “ we need hardly point out that the case 
would be very different if the girl had been¢ going ones visit or 
‘message or any such like occasion.” The evidence in the present 
case satisfies me that the girl was going on a message when she dis- 
appeared. The case of Emperor v. Jitha Nathoo (1), is in my 
[opinion a case exactly in point. As the learned Judges there point 
out what have to be considered are the broad features of the case. 
tI hold that a case of abduction with intent that the girl might be 
compelled to marry against her will or forced or induced to illicit 


(intercourse has been abundantly proved against Bhullan and I dis- 


miss his appeal. 

My attention has been called to the case of Abdur Rahman v. 
Emperor (2). With great respect to the learned Judge who decided 
that case I hold that in that case the evidence showed that Abdur 
Rahman, if he did any actat all, did an act subsequent to the 
alleged offence of kidnapping. The Indian Penal Code does not 
recognize abetment after the main act, and the arguments, therefore, 
really amount to an obiter dictum. 

There remains the question of sentence. Looking at all the 
features of the case I think the sentences have been unnecessarily 
severe. 

I allow the appeal, so far that I reduce the sentences passed to 
g sentence of three years’ rigorous imprisonment, both in the case 
of Harkesh and Bhullan; the sentences served by them will be 
considered part of this sentence. So far and no further I allow 


their appeals. 
Sentences reduced. 


(1) [1904] 6 Bom. L. R., 785 (2) [1916]14 A. L. J. R., 766. 
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DEOKI NANDAN (Plaintif) 


VET SUS 
GAPUA ( Defendant)" 


Limitation Act (IX of 1908), sch I, art. 120—Loan on security of moveable 
property—Suit to enforce payment of the money charged thereon— Personal 
deoree not sought for. 


Where a plaintiff who had leni money on the security of eight black 
buffaloes sought by his suit to enforce the payment of the money charged 
upon the buffaloes and did not seek to get a personal decree against the 
debtor, Aeld that the guit was not barred by limitation, it being governed 
by article 120 of the first schedule to the Limitation Aot. 


Sxc@np APPEAL from a decree of D. R. Lye, Esq., District 
Judge of Agra, confirming a decree of Babu Chater Behari Lal, 
Munsif. 


The plaintiff sued on the basis of a bond, dated 6th September, 
1911, for the recovery of the amount due thereon by enforcement 
of the hypothecation lien against eight buffaloes which had been 
pledged as security under the bond. The suit was instituted on 
20th December, 1915. One of the pleas raised by the defendant was 
that of limitation. Both the courts below accepted this plea and 
dismissed the suit, holding that Article 80 of the Limitation Act 
applied. The plaintiff appealed to the High Court. 


Narmadeshwar Upadhya, (with Surendra Nath Sen), for the 
appellant, submitted that the case was governed not by Article 
80 but by Artiele 120 of the Limitation Act. The relief sought 
by the plaintiff was not a mere simple money decree, but the re- 
covery of money charged on moveable property by enforcement of 
the hypothecation. Article 80 did not contemplate a suit like this. 
Tho only article applicable was Article 120. The following cases 
were relied on: 

Madan Mohan v. Kanhai Lal, [1896] I. L. R., 17 AlL, 284 ; 
Nim Chand v. Jagabundhu, [1894] I. L. R., 22 Cal., 21 ; 
Mahatlinga Nadar v. Ganapathi, [1902] I. L. R., 27 Mad., 528. F.B. 


The lower appellate court had relied upon the case of 
Vitla Kamti v. Kalekara, [1887] I. L. R. 11 Mad., 153, 


which was practically overruled by the saj Bench case in I. L. R., 
27 Mad , 528. 
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Sital Prasad Ghosh, (for Narayan Prasad Asthana), for the 
respondent, submitted that the cases relied on by the appellant 
were cases in which jewelry or other such prope?ty had been pawned 
and were in the possession of the creditor, and so the creditor was 
able to enforce his lien against it ; whereas in the present case, the 
pledged property consisting of eight head of cattle, without specific 
description, and not in the creditor's possession, a hypothecation 
decree, if passed, would not be executable. Practically there would 
only be a simple money decree. | 


Secondly, there was nothing in Article 80 itself to show that a 
guit like the present was beyond its purview. None of the cases 
cited by the appellant gave any reasons why Article 80 could not 
be applied to suits upon bonds in which moveable property was 
pledged without possession. That article covered all cases of bonds 
which were not expressly provided for by any other article. Un- 
less it could be said that the present suit was not a suit on a bond 
at all, Article 80 was applicable, and therefore Article 120 could 
not be applied. 


The judgment of the Court was delivered by 


TuDBALL, J.—The question raised in this appeal is one of limi- 
tation. The plaintiff sued on the basis of a deed> of the 6th of 
September, 1911, to recover from the defendant the sum of 
Rs. 283° principal and R. 447 interest total Rs. 730 together with 
costs and interest pendente lite and for the future, by enforcement 
of the hypothecation lien against eight black buffaloes. The defen- 
dant raised several pleas in defence, among them was the plea that 
the suit was barred by limitation. The court of first instance 
found that the bond had been executed and that the money was 
due but it held that the suit was barred by limitation and on that 
ground it dismissed it. The plaintiff appealed. The lower appel- 
late court held that the suit was one falling under article 80 of the 
second Schedule of the Limitation Act, which allowed a period of 
three years from the date on which the bond became payable, snd- 
as the suit had been brought in the year 1915, it dismissed it as 
being barred by time. The plea taken before us is that under the 
rulings of this Court, of the Calcutta High Court, and also of the 
Madras High Court the article applicable to the present suit is 
article 120 of the second Schedule and attention is called to the 
rulings in Mahalinga Nadar v. Ganapathi (1), Madan Mohan Lal 
v. Kanhai Lal (2), and Nim Chand Babu v. Jogabundhu Ghose (8). 
The ruling in XXII Calcutta was quoted before the lower appel- 
late court, but it preferred to follow the ruling in Vitla Kamit v. 
Kalekara (4). Apparently its attention was not called to the fact that 
this had been overruled in the case of Mahalinga Nadar v. Ganapathi 


Subbien (1). Also the ruling of this Court appears not to have been 


(1) [1902] I. L. R. 27 Mad., 528. (2) [1895] I. L. R. 17 AN., 284. 
(3) [1894] I. L. R. 22 Cal, 21, (4) [1887] I. L. R. 11 Mad., 153. 
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quoted before it. We think that these rulings are applicable to the 
facts of the presegt case, for it is clear that the plaintiff does not 
seek by his suit to get a personal decree against the defendant, but 
only to enforce the payment of the money charged upon the buf- 
faloes which were pledged as security. A claim against the person 
of the defendant is clearly barred by limitation, but the decision of 
this point is not quite sufficient for the decision of the suit. It is 
impossible to give the plaintiff a decree for his money recoverable 
by the sale of any eight buffaloes. It is by no means clear that 
these eight buffaloes aro still in existence. It is clear that the only 
property which can be put to sale is the property which was actual- 
ly hypothecated on the 6th of September, 1911. Before giving, the 
plaintiff a decree we must have a finding from the court below on 
the following issue :— 


Are the eight buffaloes which were hypothecated on the 6th of 
September, 1911, still in possession of the defendant? If so, a 
clear and distinct description of the animals must be given so as to 
enable t&e court which executes the decree to execute it properly. 


Issue remitted. 
B, K. M, 


BALGOBIND RAI anp ofumRg (Petttioners) 
versus E 
SHEORAJ RAI (Opposite party.)* 


Deoree— Amendment, application for—Suit for sale—Decree passed by Munsif 


—Appeal by defendant—Hunsif’s decree affirmed. 

In a suit for sale on a mortgage the Mungiff granted a decree for the 
claim as “proved.” The defendant appealed and the decree of the 
Muusiff was affirmed. A decree abgolate followed. The defendant 
then made an application to the appellate court for the amendment 
of the decree, and it was grauted:—Heid that the court was wrong 
in granting the application inasmuch as the defendant should have 
shown that the judgment of the appellate comt was at vaiiance with its 
decree and not that the judgment of the Munsiff was at variance with his 
decree. 

Crviu Revision against an order of Basu Banke BBHARI Lat, 
District Judge of Azamgarh. 
Peary Lal Banerji, for the appellant. 
Kamla Kant Varma, for the respondent. c 
Cr. Rev. No. 206 of 1917. 
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The judgment of the Court was delivered by 


RIOHARDS, Č. J.—This application in revifion arises under the 
following circumstances. In the year 1905 a’ suit was brought on 
foot of a mortgage. The plaintiff claimed the principal sum, 
interests up to date of suit and interest pendente lite and future 
interest. Thé Munsif decreed the plaintiff's claim ‘‘as proved” 
with costs and directed a decree to be prepared in the terms of 
Section 88 of the Transfer of Property Act. -The decree was 
drawn up and it’awarded the plaintiff interest at the contractual 
rate up to the institution of the suit and up to the date fixed for 
payment and future interest at 6 per cent per annum. The 
defendant appealed. He took no exception to any alleged variance 
between the judgment of the Munsif and the decree. The District 
Judge dismissed the appeal. The decree was made absolute in the 
year 1906. The decree was put into execution from time to time 
and partially executed. The present application was made in May 
1917, to the District Judge to bring the decree into accordance 
with the judgment. The learned Judge granted the affplication 
and amended the decree by ordering the provision for future 
interest and interest pendente lite to be debited. It is against this 
order that the present application is made. On the general merits 
it seems to have been a very belated application. As a matter of 
fact the decree only awarded the plaintiff what he was legally 
entitled to. The judgment of the Munsif was certainly capable of 
being read as decreeing all that the plaintiff claimed and if this 
were the proper construction of the judgment there would have 
been no variance between it and the decree. Bat the application 
for amendment of the decree had to be made to the District Judge. 
Now the District Judge’s judgment was to uphold the decree of 
the Munsif and to dismiss the appeal. It was necessary for the 
applicant to show, not a variance between the judgment of the 
Munsif and the decree of the Munsif but a variance between the 
judgment of the District, Judge and the decree of the District 
Judge. It is quite clear that there was no variance of any kind 
between the judgment and the decree of the District Judge. We 
hold that the court below had no jurisdiction to amend the decree. 
We accordingly set aside its order and dismiss the application for 
amendment, dated the 17th of May, 1917, with costs in both courts. 
Costs in this Court will include fees on the higher scale. 


Application dismissed. 
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SAHDEO RAI 
VETSUS 
FMPEROR* 
Penal Code (Act XLV of 1860), section 178—Tender of a summons—Refusal to 
receive— Whether an offence. 


Under the Code of Criminal Procedure the mere tender to a person of 
a summons is sufficient, and a refusal by him to receive it does not con- 
stitute the offence of intentionally preventing service thereof on himself 
under section 173 of the Indian Penal Code. 

CRIMINAL REFERENOE made by G. C. Bapuwar Esq., Sessions 
Judge of Ghazipur. 

The parties were not represented. 

The facts and circumstances are stated as follows in the order 
of reference by the Sessions Judge :— 

« This is an application for revision of the order, dated 
Tth of February, 1918, of Maulvi Mohammad Wajib, Magistrate, 1st 
elass of Ballia, who convicted Sahdeo Rai under section 173, In- 
dian P@nal Code and sentenced him to pay a fine of Rs. 10, on 
the ground that on the 10th of December, 1917, he had refused to 
take the notice which Mahadeo Ram constable wanted to serve on 
him. In the Deputy Magistrate’s opinion this act of Sahdeo Rai 
amounted to intentional prevention of service on himself. It seems 
to me that this is not the object of section 173, Indian Penal Code. 
The refusal to receive a summons is not an offence under section 
173, if the actual delivery was not legally necessary to complete 
its service. Under the Criminal Procedure Oode the mere tender 
of a summons is sufficient and a refusal to receive does not ex- 
pose one to the penalty of section 173 (1). I cannot agree with 
the Deputy Magistrate that the accused intentionally prevent- 
ed the service of the notice on himself by refusing to receive it. 
The Deputy Magistrate seems to have misconceived the scope of 
section 173. I would, therefore, report this case under section 438, 
Criminal Procedure Code, to the Hon’ble High Court with the re- 
commendation that the order of the Deputy Magistrate above re- 
ferred to be set aside as ilegal and that the applicant be 
acquitted ‘of the offence under section 173. The fine, if already 
paid, may also be ordered to be refunded to the applieant. Before 
the record is submitted to the High Court the Magistrate will be 
asked to furnish an explanation.” 

The following judgment was delivered by 

Knox, J.—The reference made has been properly made. No 
offence under section 173 of the Indian Penal Code has been 
committed. I set aside the conviction and direct that the fine or any 
part of it which has been paid be refunded. The sentence of im- 
prigsonment has been served. 


® ® 


Reference accepted. 
© Or. Ref. No. 237 of 1918. 


(1) [1882] L L. R., 6 Mad., 199. 
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ALAMDAR HUSAIN (Plaintif) 
versus 
MOTI RAM AnD orarrs (Defendants)* 


Sale—Non-payment of part or whole of consideration- fesi thereof. 


Where parties enter into a bargain for the sale of property of any 
nature, if the real intention is that the right to the property should pass 
the mere fact of non-payment of part or even the whole of the consider- 
ation will not make the deed of transfer fictitious. The non-passing of 
the consideration may often be very strong evidence that the deed was 
not intended to operate. 


SECOND APPEAL from a decree of Syep MUHAMMAD Aly Esq., 
District Judge of Moradabad, confirming a decree of Babu Raj 
Behsri Lal, Munsif. 


S. M. Sulaiman (for Iqbal Ahmad), for the appellant. 
Peary Lal Banerji, for the respondents. 
The judgment of the Court was delivered by 


Rriowarps, C. J.—This appeal arises out of a suit brought under 
the following circumstances. Defendants 2 and 3 had sold some 
property to Moti Ram, defendant No.1. As the result of that 
transaction Moti Ram owed the defendants 2 and 3 the sum of 
Rs. 800. Defendants 2 and 3 sold their rights to the plaintiff by a 
deed, dated the 19th of May, 1914. The consideration as set out 
in the sale deed was as follows :—Rs. 188 8, already due by the 
ladies to the plaintiff, Rs. 150 paid before the Registrar and a 
covenant to pay the balance of the purchase money (Rs, 750) by 
monthly instalments of Rs. 20 The plaintiff instituted the pre- 
sent suit and he made parties thereto the original debtor, Moti Ram, 
and the two ladies. Moti Ram pleaded that he had already paid the 
debt. The ladies pleaded that they had not got the: consideration 
which the plaintiff agreed to give them. It is true that they alleg- 
ed in the written statement that the deed was “ fictitious,” but it is 
equally clear from their evidence and from the details of their pleas 
that they never intended to allege that the deed was never intended 
to be acted upon or that they did not intend to transfer the right 
to sue Moti Ram to the plaintiff. On the contrary it is quite clear 
from the evidence of the ladies themselves that they did intend that 
the right to sue should pass to the plaintiff. Their real allegation was 
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that the plaintiff had not fulfilled his bargain with them. The 
courts below have found that Mott Ram never paid the ladies. 
There was also a firtding by the courts that the consideration for 
the assignment had hot been paid by the plaintiff to the ladies. 
This finding was arrived at in this way. The court found that the 
Rs. 188-8 was never due. If this finding be correet it would 
rather go to show that the price which the plaintiff is supposed to 
have given to the ladies was intentionally inflated by both sides. 
This would not be at allan unreasonable view to take and it is 
supported by some remarks which the learned District Judge 
makes in the course of his judgment. He seems to consider that 
Rs. 750 would have been a very large sum for the plaintiff to pay 
for the right to recover Rs. 800 from Moti Ram. Rs. 150 was really 
paid before the Registrar but the ladies say and their evidence was 
believed by the District Judge that immediately after the payment 
of the Rs. 150 the plaintiff said to the ladies that he wanted that 
money to commence the litigation against Moti Ram. This would 
really mean that the Rs. 150 part of the consideration was paid 
but wa? immediately borrowed again by the plaintiff. With regard 
to the rest of the consideration it was not intended by the terms of 
the deed that it should be paid at once. But there was a covenant 
that the balance should be paid by monthly instalments of Rs. 20. 
We may at once remark that where parties enter into a bargain for 
the sale of property of any nature, if the real intention is that the 
right to the property should pass, the mere fact of non-payment 
of part or even the whole of the consideration will not make the 
deed of transfer “ fietitious’. The non-passing of consideration 
may often be very strong evidence that the deed was not intended 
to operate. Butia the present case upon the pleas of the ladies 
themselves and on their evidence it is absolutely clear that the in- 
tention was thai the right to sue Moti Ram for the!Rs 800 should 
pass to the plaintiff. The very evidence which was given with re- 
gard to the Rs. 150 shows this because the ladies themselves say 
that the plaintiff told them he wanted the Rs. 150 to bring a suit. 
Both the courts below have dismissed the suit against Moti Ram. 
Having regard to the finding that Moti Ram owed the money and 
that he had not repaid the money to the ladies this decision seems 
to have been a very unsatisfactory ona to every one concerned ex- 
cept to Moti Ram. The ladies assuming that they were defrauded 
to some extent by the plaintiff, would get absolutely nothing. We 
think upon the facts as found by the court below, the plaintiff was 
clearly entitled toa decree for the full amount claimed against 
Moti Ram. Defendants 2 and 3 have not appealed but even in 
their absence we think, we can give some effect to the finding of 
the court below, namely, that they did not receive the considera- 
tion. We think that they should have a lien or charge on the 
amount which the plaintiff realises under the decree whigh we 
intend to pass for the sum of Rs. 600. 
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We allow the appeal, set aside the decree of both the courts 
below, grant the plaintiff a ‘decree against Moti Ram for the amount 
claimed including interest up to the date of th8 decree at the rate 
claimed, with further interest from the date of thé decree to the 
date of realisation at 6 per cent per annum on-Rs. §00, the prinei- 
pal amount claimed and costs. We allow costs in all courts includ- 
ing in this Court fees on the higher scale. We direct that the 
defendants 2 and 3 shall have a lien or charge against the plaintiff 
for the sum of Rs. 600 on the amount realised by the plaintiff from 
Moti Ram, that is, when the amount is realised it will be allocated 
in the following way, namely in the first place upon payment of the 
plaintiff's costs and in the next place in payment to the defendants 
2 and 3 to the extent of Rs. 600 and the balance to the plaintiff. 


Appeal allowed. 


MOHNI (Plaintif ) 
versus 
BAIJ NATH anp orarrs (Defendants )* 


Provincial Insolvency Act (II of 1907), section 22— Insolvency—Property taken 
by Receiver as insolvent’s property— Objection of third person clasmsng tiile 
thereto—Court’s decisicn that property belongs to insolvent—Suit by third 
person—Suit maintainable. 


Where in a suit a plaintiff does not complain of any act of the Receiver 
in insolvency, but complains that the court exeouting the decree, held by 
a certain person against certain insolvents, disnllowed her objection and 
decided that the property attached belonged to the insolvents and not to 
her, held that theauit ia not barred by section 22 of the Provincial 
Insolvency Act. 

SECOND APPEAL from a decree of Panpit Durga Darr Jogut, 


1st Additional District Judge of Aligarh, confirming a decree of 
Babu Sudershan Dayal, Second Additional Subordinate Judge. 


Narain Prasad Asthana, for the appellant. 

B. E. O'Conor (with him Peary Lal Banerji and Panna Lal), 
for the respondent. 

The judgment of the Court was delivered by 


Rionarps, C. J.—This appeal arises out of a suit for a declaration 
of right. The plaintiff claimed a certain house as being her pro- 
perty. The house had been attached by one Baij Nath in execution 
Salig Ram and 
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Sagar Mal were declared insolvents and any property they had 
vested in the Receiver. The Musammatas already stated claimed 
the property as befng hers and said that it did not belong to 
Salig Ram or to Sagar Mal. Her objection having been disallowed 
she was clearly entitled to bring a suit for a declaration of her 
title and a necessary party to that suit would be the Receiver in 
insolvency who represented the claims (if any) of Salig Ram and 
Sagar Mal and their creditors. Both the courts below have dis- 
missed the suit as being barred by the provisions of section 22 of 
the Provincial Insolvency Act. That section is as follows —‘ If 
the insolvent or any of the creditors or any other person is aggrieved 
by any act or decision of the Receiver, he may apply to the court, 
and the court may confirm, reverse or modify the act or decision 
complained of and make such order as it thinks just.” The plain- 
tiff in the present case was not complaining of any act or decision 
of the Receiver in the insolvency. She was complaining that the 
court which was executing the decree of Baij Nath had disallowed 
her objeetion and decided that the property was the property of the 
insolyents. It seems to us that section 22 does not apply under: the 
circumstances of the present case [See Jhunkoo Lal v. Peary Lal(')| 
The lower appellate court has relied upon the case of Mul Chand v. 
Murari Lal (2). The facts there were quite different. The property 
had not been attached in execution of a decree but had been taken 


possession of by the Receiver as being property belonging to the 
bankrupt. 


We allow the appeal, set aside the decree of the lower appellate 
court and remand the case to that court with directions to re-admit 
the appeal and deal with it according to Jaw. Costs here and 
heretofore will be costs in the cause. Costs in this Court will 
include fees on the higher soale. 


Cause remanded. 


(1) [1916] 15 A. L. J. R., 49, 56. (2) [1918] 1. L. R , 36 All, 8. 
cyl 38 R 
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9 
CRIMINAL JAI NARAIN LAL AND OFSEBS ° 
R VErSUS 
hs EMPEROR * 
April, 18. Criminal Procedure Code (Act V of 1898), section 485—Revision——High Court, 
powera of. 
BANRRJI, J. 


Eight persons were charged with offences under various sections of the 
Indian Penal Code. Threw ofthe accused bad not been arrested when 
the proceedings were initiated but they surrendered at a late stage, The 
other five accused were acquitted by the trying Magistrate. The case 
of the three accused who had surrendered themselves later rested on the 
same evidence, and on the trying Magistrate asking for orders from the 
District Magistrate as to whether the prosecution against them should be 
continued or not, the latter ordered the continuance of the proceedings 
and transferred the case to another Magistrate, although it was held that” 
the prosecution could not succeed upon the evidence on the record :—Held 
that the High Court was competent in revision to set aside the order of 
the District Magistrate and quash the proceedings. T7. N. Chadha v. 
Emperor, [1916] 14 A. L. J. R., 861, followod. 8 


CrimuNAL Revision from an order of J. C. NELSON, ESQ., 
Magistrate, first class of Etawah. 


C. Dillon and J. M. Banerji, for the applicants. 
R. Malcomson, (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


Banerji, J. BANEBJI, J.—This is an application for revision of an order of 
the District Magistrate directing the prosecution of the three ap- 
plicante. It appears that a complaint was made against the three 
applicants and five other persons charging them with offences under 
sections 147, 325 and 452, Indian Penal Code. The case was tried 
by a Magistrate of the first class against five of the acoused. The 
three applicants Jai Narain, Kunj Behari and Sanwalia had not 
been arrested when the proceedings were commenced. At a late 
stage of the proceedings they surrendered but the Magistrate did 
not place them on their trial. The Magistrate, however, considered 
the evidence for the prosecution, considered all the circumstances 
of the case, inspected the locality and came to the conclusion that 
the prosecution had hopelessly failed to establish the charge made 
by the complainant against the accused. The case of Jai Narain 
and Kunj Behari was exactly the same as that against some of the 
other accused. The same charge was brought against Sanwalia 
also, but he was not named in the first report. After acquitting 
the other accused the Magistrate who had tried the case made a 
report to the District Magistrate in which he said that it was useless 
to proceed against the applicants after what} he had said in his 
judgment, but he asked for orders as to whether the prosecution 
should be continued against these persons. The Magistrate of the 
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district in his order says that the evidence against the appli- 
cants could only be the same as that produced against the other 
accused and that as that evidence was not credible, the prosecution 
of the applicants on the same evidence would in all probability be 
futile, He also remarked that it was doubtful whether any con- 
viction would be likely to succoed. Still he ordered the continu- 
ance of the proceedings against these acoused and he directed the 
case to be transferred to another Magistrate for trial. Against this 
order the present application bas been filed. Having regard to the 
judgment of the trial Magistrate in the case against the other 
accused and to the observations of the learned District Magistrate 
to which I have referred it is clear that no useful purpose will be 
served by the continuanse of proceedings against the applicants. 
Under these circumstances I do not think the prosecution of the 
applicants should be proceeded with., That this Court can 
interfere in a matter like this under section 435 of the Code of 
Criminal Procedure appears from the judgment of this Court in 
T. N. @hadha v. Emperor (1), and the case referred to therein. I 
accordingly allow the application and set aside the order of the 
District Magistrate, dated the 2nd of February, 1918, directing the 
prosecation of the applicants. 


Application allowed. 
(1) [1916] 14 A. D. J. R., 851. 


BHUP SINGH anv oruzrs (Plaintif s) 
versus 


JAI RAM ann oraxns (Defendants)* 
Agra Tenancy Act (II of 1901), section 22—Occupancy holding —Succession. 


Several persous were entitled to an occupancy holding. The holding 
as between the zemindar and the persons entitled thereto was one holding 
of which the rent wis joiotly paid. One Bhim Sen was in possession of a 
three-eighths share. Tho plaintiffs who were the nearest reveisioners of 
Bhim Sən brought a suit against one Roshan Singh to recover possession 
thereof. Bhim Sen died before the Tenancy Act came into operation and 
was succeeded by his widow, who died after the Aot had come into force. 
The plaintiffs cultivated the “ holding ’’ jointly with Bhim Sen, but they 
did not cultivate the particular plots constituting Bhim Seu’s share. The 
suit was dismissed on the ground that the plaintifs did not share in the 

cultivation with Bhim Sen, of his plots:—Held that section 22 of the 
‘Tenancy Act did not apply, and the plaintiffs were entitled to succeed. 


Szoonp Appsat from a decree of W. F. Kraton, Esq, Second 
Additional Judge of Aligarh, confirming a decree of Babu Pyare 
Lal, Munsif of Koil. 

B. E. O’Conor (with him Pannalal), for the appellants. 

Baldev Ram Dave, for the respondents. 
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The judgment of the Court was delivered by 


Riowarps, C. J.—This appeal comes out of a suit in which the 
plaintiffs sought to recover certain shares in what they atleged to be 
an occupancy holding. A pedigree will be found in paragraph 6 of 
the plaint. The common ancestor was a man called Girdhari. He 
had a number of sons and amongst them one Durjan Singh. Durjan 
Singh had a son named Bhim Sen who left a widow Musammat 
Jiwalia but no children. She died some 9 months ago before the 
present suit was instituted and it is to recover a gths share of what 
Bhim Sen held in a certain holding (wiz. one- rfodrth) that the 
present suit has- been brought. One of the defendants Roshan 
Singh alleged that he had been adopted by Musammat Jiwalia with 
authority from Bhim Sen. It has been found by both -the courts 
below that this is not true and if the property was ordinary im- g 
moveable property the plaintiffs would undoubtedly have been 
entitled to succeed as the nearest reversioners: In the plaint the 
plaintiffs alleged that there was one large holding in two villages, 
that the descendants of Girdhari had remained in possessien thereof 
but that it was still a joint holding, the rent of which was 
jointly paid to the zamindars. Roshan Singh admitted that the hold- 
ing in the,two villages was entered in a joint Khata as alleged in 
paragraph 2 but denied the rest of the paragraph. The 14th para- 
graph of the written statement is as follows :—Although the whole 
Khata is recorded as joint in papers yet all ihe persons are in 
separate possession of their shares in the cultivatory holding. The 
zamindar has admitted the contesting defendant to bc in possession 
of the cultivatory holding and to be adopted son.” No issue was 
framed in either of the courts below as to whether or not there was 
only one occupancy holding. But as we have shown it was specific- 
ally alleged in the plaint that there was but one occupancy holding, 
that is to say, that all the lands in the two villages constituted one 
holding as between the landlord and the several persons who were 
entitled to the occupancy holding, and that the rent was a joint 
one. These allegations were certainly not specifically denied in 
the written statement of Roshan. Itis admitted that thé land is 
recorded as one holding and the ‘papers on-the record show that it 
is recorded as a holding at one joint rent. The old and the present 
Patwari was also examined and their evidence goes to show that the 
holding is a joint holding although the different persons in posses- 
sion cultivated at different times separate portions. We hold that 
there was only one holding. We assume for the purposes of our 
decision that Bhim Sen was in separate possession during his life- 


time of certain specific portions of the holding and that after his 


death Musammat Jiwalia continued to be in separate possession of 
that portion of the holding which Bhim Sen had been in possession 
of during his life-time. We also accept as we are bound to do.the 
finding of the court below that the plaintiffs are the nearest rever- 
sioners and that Roshan Singh was.not the adopted son of Bhim 
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Sen. The question which we have to decide is whether the plaintiffs 
were entitled to a, decree ander these circumstances. ‘he first 
court decided against the plaintiff because it thought that Musammat 
Jiwalia having come into possession before the passing of the 
Tenancy Act had thereby acquired an absolute title to the portion 
of the occupancy holding in possession of which Bhim Sen was 
before his death. This is not clearly correct. If Bhim Sen had 
beon a sole tenant of an occupancy holding and died before the 
passing of the Act his widow would have succeeded him under the 
provisions of that Act but on her death the succession would be 
regulated by the provisions of the present Tenancy Act. The lower 
appellate court decided against the plaintiffs upon the ground that 
the plaintiffs being collateral heirs were not entitled because they 
did not share in the cultivation of the specific plots held by Bhim 
Sen and after his death by Musammat Jiwalia. When a Hindu dies 
the succession to his property is regulated by the ordinary rules of 
Hindu Law, save ‘so far as those rules have been modified by the 
provisigns of some Act. The only provision which could prevent 
the plaintiffs being entitled to succeed upon the death of Musammat 
Jiwalia is section 22 of the present Tenancy Act. Section 22 
allows a collateral heir to succeed failing lineal descendants in the 
male line and other heirs as mentioned in the section. But it con- 
tains a proviso that no collateral relative shall be entitled to inherit 
who did not share in the cultivation of the holding at the time of 
the tenant’s death. If this section applies at all to the circumstances 
of the present case, then itis clear that while the plaintiffs did not 
share in the cultivation of the specific plots held by Bhim Sen they 
did share in the cultivation of the “holding” in which Bhim Sen 
had an interest. ‘‘ Holding” in the proviso clearly means holding 
` as that expression is defined in the Tenancy Act. If we were asked 
to hold and did hold that section 22 only applies while the question 
arises as to the succession of añ entire occupancy holding then the 
section not applying to the circumstances of the present case, the 
ordinary rules of Hindu Law would prevail and the plaintiffs would 
be entitled to suvceed. 


We allow the appeal, set aside the decrees of both the courts 
below and give the plaintiffs a decrees for possession of the share 
claimed. We send back the case to the court of first instance 
directing it to make an enquiry as to mesne profits up to the time 
of the institution of the suit and also up to the date of delivery of 
possession as mentioned in Ordor XX, rule 12. The court below 
will then make a final decree as to the amount of the profits. The 
respondents must pay the costs in all courts including in this Court, 
fees on the higher scale. 


Appeal allowed. 
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HINGO SINGH anp orss:s (Defendants) 


versus 
JHURI SINGH anp o1neRs (Plaintiff‘s)* 


Code of Civil Procedure (Act V of 1908), Order IX, rules 8, 6—One plaintiff 
out of six present—~Appearing plaintif general attorney for the others—Dis- 
missal of suit for want of proseculion—Dismissal on merits—Second suit on 
same cause of action barred. 

On tha date fixed for the hearing of a suit the defendants and their 
pleader did not appear. The plaintiffs’ pleader also did not appear, but 
one of the plaintiffs was present. He was also the general attorney of the 
other plaintiffs, The court dismissed the suit for ‘‘ want of prosecution.” 
The plaintiffs thereupon applied to have the dismissal set aside, but the 
application was refused on the ground that their remedy was by means of 
a separate suit. They consequently brought a second suit claiming the 
same reliefs as they had claimed in the former suit :— Held that inasmuch 
ag all the plaintiffs must be deemed to have been present through the 
plaintiff who had appeared and was general attorney for the non-appear- 
ing plaintiffs the sult must be regarded as having been dismissed on the 
merits, and not under Order 9, rule 3 of the Code of Civil Procedure and 
a second suit on the same cause of action waa therefore barred. 


Finst APPEAL from an order of Basu SzexHagk Nata Banepa, 
Subordinate Judge of Jaunpur. 


S. M. Sulaiman, for the appellants. 
M. L. Ayarwala, for the respondents. 
The judgment of the Court was delivered by 


BANERJI, J.—This is a somewhat unfortunate case. The facts 
which have given rise to it are as follows. The plaintiffs, who 
are six in number, brought a suit for the same relief which 
they have claimed in the present suit. That case was taken up for 
hearing and one of the plaintiffs was examined. The parties then 
informed the court that they would abide by the deposition of a 
particular person. A date was fixed and on that date the person 
named appeared but refused to make any statement. Thereupon 
the case was postponed and the 15th of September, 1914 was fixed 
for hearing and the parties were ordered to produce their evidence 
on that date. On the L5th of September, 1914, when the case was 
called on for hearing the defendants or their pleader did not appear. 
The plaintiffs’ pleaderalso did not appear. One of the plaintiffs 
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Jhuri Singh was present but he did not “ prosecute the suit” by 
which we understand the trial court to mean, that he adduced no 
evidence, Thereupon the court made an order dismissing the suit 
“for want of prosecution ” (Ba-adam-pairawt). The plaintiffs ap- 
plied to have this dismissal set aside but their application was 
refused on the ground that their remedy was a separate suit. They 
thereupon instituted the present suit for the same reliefs. The 
court of first instance dismissed it on the ground that the suit was 
not maintainable in view of the dismissal of the former suit. It 
held that the dismissal must be deemed to be a dismissal on the 
merits under Order 17, rule 3 of the Code of Civil Procedure and 
therefore a subsequent suit could not be maintained, This decision 
of the court of first instance was reversed by the lower appellate 
court which was of opinion that Order 17, rule 2 of the Code of 
Civil Procedure was applicable to the case and that the suit was 
maintainable. That court accordingly remanded the case to the 
court of first instance. From this order of remand the present ap- 
peal has been filed, The question we have to consider is whether 
under the circumstances mentioned above, a second suit is main- 
tainable. Itis clear that on the date which was fixed for hearing 
of the former suit namely on the 15th of September, 1914, what 
the court had to do when it took up the case, was to ascertain 
whether the parties were present and which of them. After this 
the court had to take action under the provisions of Order 9. If 
“neither party was present it had to dismiss the suit under rule 3 of 
that Order. In that case the remedy of the plaintiffs would be 
either to apply to have the suit restored or to bring a fresh suit 
on the same cause of action, if not barred by limitation. If the 
plaintiffs were present and the defendants were absent, the court 
had to proceed under rule 6 and hear the case ex-parte. If the plain- 
tiffs were absent and the defendants were present, it had to proceed 
under rule 8 and decide the case accordingly. In the present case 
one of the plaintiffs Jhuri Singh was, as stated above, present and 
this is also stated in the judgment of the court which heard the 
first suit. It has been found in this suit and the finding was never 
impugned, that he wag the general attorney of all the other plain- 
tiffs. Therefore we must take it that all the plaintiffs were present 
before the court, through Jhuri Singh, who appeared for himself 
and represented the other plaintiffs as their general attorney. As 
the plaintiffs were present the court could not take action under 
rule 3 and the only rule under which it could proceed was rule 6. 
In proceeding under rule 6 it had to consider whether the plaintiff’s 
case was proved and it could either decree the claim or dismiss it. 
In the present case the court dismissed the claim. We must hold 
that the case was dismissed under Order 9, rule 6, because the plain- 
tiffs did not satisfy the court by the evidence on the record or any 
evidence which they might have produced that their case «vasa 
true one. The court, it is true, did not say that it dismissed the 
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suit because no evidence was adduced which satisfied the court that - 
the claim was a true one, but the court said that there was an 
absence of prosecution: These words oan only be upderstood 
as meaning that the plaintiffs did nothing to support their 
claim, that is to say, that there was no evidence which established 
the claim. The court's action could only be under Order 17, rule 
3, that is to say, the court decided the case upon. the materials 
before it. We are unable to hold that under these circumstances 
the suit must be deemed to have been dismissed under Order 17, 
rule 2, read with Order 9, rule 3. It was not a case in which the 
plaintiffs were absent nor was ita case in which the plaintiffs’ 
pleader was present but had no instructions. If rule 3 of Order 9 
had applied the plaintiffs certainly would have been entitled to 
bring a first suit. As that rule, under the circumstances of the pre- 
sent case, could not apply, the dismissal can only be regarded as 
one on the merits and thus bars the institution of a fresh suit. It 
is true that when an application was made to the court to restore 
the suit to its original number, the court seemed to think that the 
dismissal was one under Order 9, rule 3, but as has already been 
pointed out that dismissal as a matter of fact was not and could not 
be one under Order 9, rule 3, and therefore no application could 
be made under rule 4 of that Order. We think that the view taken 
by the court of first instance was right. We accordingly allow the 
appeal, set aside the order of the court below and restore the decree 
of the court of first instance with costs. 


Appeal allowed. 


VOL. XVI. | HIGH COURT 465 


GUMANAN ann orares (Defendants) 
VETSUS 
JAHANGIRA (Plaintif).” 


Hindu widow— Gifi—Suit by remots reversioner—-Declaration that gift invalid 

— Minority of presumptive reversioner—Suil not maintainable. 

The right to maintain a suit, that a gift made by a Hindu widow in 
possession of her husband's estate as heir is not binding upon the heirs of 
her husband, does not belong to any one having a possibility of succeed- 
ing to the estate of inheritanee held by the widow for her life; asa 
general rule the suit must be brought by the presumptive reversionary 
heir. It may be brought by a more distant heir if those nearer in the 
line a@f succession, are in collusion with the widow or have precluded them- 
selves from interfering. The minority of the presumptive reversioner 
doea uot enable a remoter heir to bring such a euit. 


First APPEAL froma decree of Basu Man MOHAN SANYAL, 
Additional Subordinate Judge of Meerut. 


The facts of the case are fully set forth in the judgment ; 
briefly stated they were as follows:—On the death of one Tota, his 
widow succeeded toa life estate. She executed a deed of gift of 
part of her husband’s estate in favour of her children by a second 
marriage. Thereupon, a male reversioner brought a suit fora 
declaration that the gift would not be binding after the death of 
the widow. One of the pleas in defence was that Tota had left a 
daughter who had an infant son, and“that during the life time of 
the daughter and the daughter’s son the plaintiff would not be the 
nearest reversioner to the estate of Tota and consequently would 
not be entitled to bring the suit. The plaintiff had made no men- 
tion of the daughter or her son in the plaint, and denied that she 
was Tota’s daughter, but the court found against him on this point. 
It was also found that but for the daughter and her son the plain- 
tiff and one Tulshi, who was the second husband of the widow, 
would be the nearest reversioners. The lower court held that when 
a female or a minor intervened between the widow and a remote 
reversioner the latter was entitled to bring the suit, and relying on 
the cases in I, L. R., 34 All, 207 and 4 I. C., 957 decreed the suit. 
The defendants appealed. 


Nehal Chand, for the appellants, contended that the plaintiff 
was too remote a reversioner, and a suit by him was not maintain- 
able, except on proof that the nearer reversioners had colluded 
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Xv1 59 R 


CIVIL 


Er 


1918 


paten 


March, 22. 


PIGGOTT, J. 
WALSH, J, 


CIVIL 


1918 
GUMANAN 
? v. 
J AHANGIRA, 


Piggott, J. 


466 HIGA COURT _ fa hR 


with the widow or concurred in the alienation, or had refused to 
institute the stit or precluded themselves from doing so. 

Rani Ancnd Kunwar v. The Ccurt of Wards [1880] 1d. R., 6 Cal, 

764, P. g. 

The circumstances and the manner in which the present suit 

was brought vere similar to those of the case of 

Meghu Rai v. Ram Khe‘awaz, [1918] 11 A. L. J. R., 382, 
and the decision in that case applied fully to the present. 


The lower sourt had misapplied the oase of 
Raja Dei v. Umed Singa, [1912] I. L. R., 84 AlL, 207, 


there tbe gift was made to the deughter's son himself, who was 
the nearest male reversione>, and co: the case came within the ex- 


ceptions menticned in the Frivy Council case. . In tho recent cese œ 


of 
Saudagar Singh v. Parcip Narcyan, [1917] 15'A. L. J. R., 61, P. O., 


the daughter, who was chilcless and widowed, had joindů in mak- 
ing the alienation, and the sait was by some of the nearest class of 
reversioners- 
Sheo Dihal Sinka, for the respondent, submitted that, as has 
been held in tha case of 
Raja Dai v. Umed Singh, [19.2] I. L B., 84 AU., 207, 


as well as in some other cases, referred therein, of the Allahabad 
High Court, a remoter reversioner could bring ‘such a suit where 
the next reversioner was a famats having ouly a life interest. The 
existence of the daughter wes, trarefore, no hindrance to the plain- 
tiffs bringing zhe present suit -The grounds of collusion eto., 
mentioned in ths Privy Council eass in I. L. R,'6 Gal., 764 were 
not exhaustive. ° 


> The daughter’s son was s misor, under ths natural guardianship 

of his mother. The donees wers half brothers of this daughter, 
and presumably there was collusion or acquiescence on her part. 
Under these circumstances the: next set of reversioners should be 
rllowed to bring the suit. 


On the merits the suit was unanswerable, as the, trausfer was a 
mere gifi. The question wes whother it should be defeated by 
reason of its having been brcugh* by a reversioner who was next 
in ‘step io the daughter’s son j 


Neaai Chand, was not heard in reply. 
The judgment of the Court wes delivered by ` 


Pieaott, J.—This is an appeal by the defendants ina suit for a 
declaration which arose on the folowing state of facts. One Tota 
died, leaving him surviving « wilow Musammat Gumanan and a 


i. 


^ 
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daughter named Musammat Khajani. This daughter has been mar- 
ried, presumably singe her father’s death, and is now the mother of 
an infant gon named Surju. Before the birth of the daughter’s son, 
the nearest reversioners under the Hindu Law, after the life estate 
of the widow and of the daughter, were two persons named Tulshi 
and Jahangira. They are distant male agnates, according to the 
pedigree set up in the plaint, and are equal in degree, their grand- 
fathers having been own brothers. Musammat Gumanan has con- 
tracted a second marriage (the parties belong to the Jat caste) with 
Tulshi, one of the aforesaid reversioners, and has borne him children. 
She has now executed a deed of gift of one-half-of her late hus- 
band’s estate in favour of her sons by Tulshi. Jahangira brought 
the suit out of which this appeal arises for a declaration that this 


‘alienation will not bind him after the death of the widow. “In the 


plaint as filed the existence of Musammat Khajani and her son, 
Surju, was simply ignored. The defendants made it a part of their 
defence that even after the life-estates of the widow and the daughter 
came ton end,{the next heir to the estate would be Surju, son of 
Khajani, and neither the plaintiff Jahangira nor his alleged joint 
reversioner Tulshi. The parties were at issue upon various ques- 
tions of fact in the court below. On the one hand the defendants 
put the plaintiff to proof of the pedigree set up by him. On the 
other hand the defendants alleged that Musammat Khejani was not 
the daughter of Tota at all. It seems to have been suggested that 
she was a daughter-of Tulshi by a former wife, whom he had mar- 
ried before he contracted his union with Musammat Gumanan. 
These questions of fact have beon determined by the learned Subor- 
dinate Judge in the sense already stated, and the parties before this 
Court are not prepared to contest these findings of fact. The 
appeal is based therefore upon a single question of law, the con- 
tention being that Jahangira should not be permitted to maintain 
the suit; seeing that he is not the presumptive reversioner to the 
estate of Tota in the presence of the daughter’s son, Surja. Since 
the decision of their Lordships of the Privy Council in Rant Anand 
Kunwar v. The Court of Wards (1), this question of law may be 
regarded as having been definitely settled. The right to maintain 
a suit of this sort does not belong to any one who may have a pos- 


_ sibility of succeeding to the estate of inheritance held by the widow 


for her life. Asa general rule the suit must be brought by the 
presumptive reversionary heir. It may be brought by amore 
distant heir, if those nearer in the line of succession are in collusion 
with the widow or have precluded themselves from interfering. 
These principles were applied by a Bench of this Court in a case very 
similar to the present, that of Aveghu Rai v. Ram Kihelawan (2), and 
this decision seems to be clearly in favour of the defendants appel- 
lants and against the view taken by the court below. The learned 
Subordinate Judge founded his decision on the case of Raja Dei 
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Y. Umed Singh (1). That case would be on all fours with the pre- 
sent if the gift by Musamma; Gumanan had been in favour of the 
minor Surju, son of Musammat Khejani. It could then have been 
said that the donee was precluded from suing to contest the validity 
of the gift and that a more d-stan’ reversionary heir was entitled to 
come forward and assert his rights. On the facts now before us 
the only arguable plea which can be taken on behalf of the plaintiff 
respondent is based upon the fact of Surju’s minority. This how- 
ever in no way precludes the bringing of a suit by a next friend on 
his behalf. In the plaint itself thera is no suggestion of collusion 
on the part of tke minor, or of the minor’s mother as his natural 
guardian Their interest is simp-y ignored. On this state of facts 
the plaintiff cannot claim the benafiz of the sxceptions recognised 
by their Lordships of the Privy Council to the general principle 
that the suit for a declaration of this sort must Le brought by the 
presumptive reversionary heir. This appeal thsrafore must succeed. 
We allow it accordingly and, setting aside the decree of the court 
below dismiss the plaintiff’s suit with costs throughout. e 
B K. M. Appeal allowed. 
(1) [19127 2 L. R 34 All, 207. 





PUTTU LAL (Defendant) > 
VErTuUE 
RAM SARUP ‘Plaintif )* 

Malicious prosecutron—Suit for damager—Complaint falss to the knowledge of 
comp'ainani—Process issued to accused—Acquittal If accused after evidence 
iaker Malice. 

Where a person was dragged in-o the Criminel Court by reason of a 
complaint which to the krowledge of the complainant was false from 
beginning to end, but after e~idence tekan the accussd was acquitted of 
all the charges made against hm, held that she cause of action for a 
malicious prosecution was complete and the faozs afforded sufficient 
evidence of malice. 


Funst ÁPPEAL from an orjer cf Banu Rama Dass, Subordinate 
Judge of Farrukhabad. 


The facts of the case were shortly es follows :—The parties were 


owners of adjoining groves. In August, 1915, the defendant 
preferred a complaint toa Magistrate alleging that the plaintiff, 
accompanied by several persors and armed witk a gun and lathis, 
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had gone on the ideal groves, had caused the old boundary 


mark to be destroyed, and had encroached upon 2 gathas of the 
defendants. There was a further charge of assault against the 
plaintiff. But the Magistrate, after examining the complainant, 
issued process against the plaintiff in respect of charges for criminal 
mischief and criminal trespass. The case was tried, the com- 
plainant adduced evidence, and ultimately the plaintiff was acquitted, 
on the ground that ‘‘ the matter can best be settled by the Civil 
Court; it is not for this Criminal Court to decide boundary disputes. 
Accused are, therefore, acquitted under section 245, Criminal Pro- 
cedure Code and parties are referred to the Civil Court.’ The 
defendant then instituted a suit under section 9 of the Specific 
Relief Act for possession of the land encroached upon. But the suit 
was dismissed, the court finding that no encroachment had been 
proved, and even if there had been any encroachment, there was no- 
thing to prove its extent. The plaintiff then instituted the present 
suit for damages for malicious prosecution, alleging that the whole 
story pyt forward by the defendant in his complaint to the Criminal 
Court as to the rioting, assault, criminal mischief and trespass was 
wholly false to the knowledge of the defendant. The court of first 
instance dismissed the suit, holding that there was reasonable and 
probable cause for the complaint. The lower appellate court found 
that the allegations asto encroachment were wholly incorrect,’and as 
to assault and rioting wholly false, and as the case was either true 
or false to the knowledge of the defendant no question of reasonable 
and probable cause could arise, and allowing the appeal the court 
remanded the case for trial of the other issue as to the amount of 
damages. 


The defendant appealed. 


Kailas Nath Katju (with him Tej Bahadur Sapru), submitted 
that there had been no prosecution of the plaintiff at all on the 
charges of assault and rioting. The Magistrate having refused to 
issue process on those charges the plaintiff was never under jeo- 
pardy in respect thereof. The measure of damages in a suit for 
damages for malicious prosecution was the risk run by the plaintiff, 
and not the moral blameworthiness of the defendant. It was true 
that the defendant had endeavoured to start a prosecution on those 
charges, but having failed to induce the Magistrate to issue process 
in regard thereto, there was an end of the matter. The plaintiff had 
as a matter of fact never had any occasion to meet or answer to that 
charge, and had suffered no damage whatever on that score. Re- 
ference was made to 


Galap Jan v. Bholanath Khetiry, [1911] I. L. R., 88 Cal., 880 ; 

Sheikh Meeran Sahib v. Rainarelu Mudali, [1912] I. L. R., 37 Mad., 181, 
again, the plaintiff was in the present suit bound to show not only 
that he was innocent, but that his innocence had been declardd by 
the Oriminal Oourt before which he had been tried. In the present 
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case there was nc such finding of innocenze by the Criminal Conrt. 
The Criminal Court had founc that there had been some encroach- 
ment upon the defendant’s land but had acquitted the accused on the 
ground that the cispute was of a civil natare. 


i Nalliappa Goundai v. Kaflappa Goundzi, [10C] I. L. R., 24 Mad., 
9. 


(here was further no finding of malice against the defendant 
by any sourt. Reference was also made to 


Corea v. Peiris, [1909] A. C., 549. 
Surendra Math Sen (with him Gulzari Lal), referred to f 


Zmedbha: v. Framji, [1903] 5 Bom. L. R., 940 ; 
Bhim Ser v. Sita Ram, [19902] I. L. R., 24 AH., 363. 


The judgment of the Cour- was delivered,by 


- Pai 


TUDBALL, J.—In this case the plaintiff rəspondent has sued 
the defsndant appellant for damages for malicious prosecution. 
The facts are simole. The parsies were old enemies. On th f5th of 
August, 1915, the plaintiff repaired a boundary mark between his 
grove and the defendant’s grove, or rather he had if repaired by 
his serrants. Oa the 16th of August, the defendant Puttu Lal 
made a complaint before a Mazistrate to the effect that Ram Sarup 
had gone to the grove armec with a gun assisted by four or more ` 
men armed with iathis, axes and spades; that they had, in spite. 
of his protest, dug up the beundary marx and ra-built it so as to 
include a portion of his grcve in Ram Sarup’s grove, and as he 
protested, they pushed him and assaulted him, and had moreover 
cut down two trees belonging io him. The Magistrate took his 
statemer.t on oath and issued a summons to Ram Sarup to appear in 
court, informing Lim that he had been charged with offences under 
sections 426 and 447, Indian Penal Code. Puttu Lal had madc a com- 
plaint of offences undar these two sections and also under sections 
147 and 352, Indian Penal Coce. The case was tried. Putta Lal 
entered the witness-box. He testified to the facts which he had 
alleged, including assault, riot, wilful mischief and criminal trespass. 
He called witnesses who corroborated his ssatement. Evidence was 
taken as to whether or not there had been any encroachment. The 
Magistrate came to the conclusion that the dispute wus only a 
dispute ever a boundary, that no offence had been committed and 
he acquitted the accused. Pużtu Lal, thereupon, brought a suit in 
the Civil Court under section £ of the Specific Relief Act for pos- 
session of land from which he claimed that Ram Sarup-had dispos- 


_ sessed hin. The Munsif held that no dispossession had been proved 


and dismissed the suit. Ram Sarup then brought the present suit 
for damages for malicious prosecution. It was cismissed by the 
court, of first instance. The lower appel‘ate court has come to 
the conclusion thet the prosecution story in tie criminal case by 
Puitu Lel was false tothe knowledge of Puttu Lal himself and . 
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that therefore ake was no question of any reasonable or probable 
cause in the case, in that to Puttu Lal’s own knowledge the com- 
plaint was false. On this finding but without mentioning the 
word ‘‘ malice,” the lower court, remanded the case to the court 
of first instance for decision of the other points which had not 
been touched by that court. It is urged that there was no prose- 
oution by Pattu Lal of Ram Sarup in respect to the offences under 
sections 352 and 147, Indian. Penal Code and that therefore Puttu 
Lal is not liable for damages in that there was no prosecution for 
offences under these twolsections. We do not think that the case 
can be narrowed down in this way. Puttu lal, according to the 
finding of the court below, went into a Criminal Court with a story 
that was false from beginning to end, and false to hisown knowledge. 
He made that false complaint. Ram Sarup was dragged into court 
not of his own free will but against it. Evidence was given by 
Puttu Lal which, if it had been accepted, would have resulted in 
the conviction of Ram Sarup for all four of the offences mentioned 
in the written complaint, even though only sections 426 and 447 
had been mentioned in the summons issued. In our opinion the 
facts as found by the court below, prove clearly and distinetly that 
Puttu Lal‘did prosecute Ram Sarup on a falee charge and that he 
did his best to secure a conviction of offences under all four sec- 
tions. The cases quoted to us viz; Golap Jan v. Bholanath 
Khetisy\(1), Nalliappa Goundai v. Kailappa Goundai (2), do not help 
us in the present case at all. They are all cases in which no pro- 
cess was issued according to law to tho accused person. The view 
taken by the Calcutta and Madras High Courts do not agree with 
the view taken by the High Court of Bombay, wide the case of 
Ahmed Bhai Habib Bhai v. Framji Edulji Baubont (8). However, it 
is unnecessary for us to decide which of these two views is correct 
aecording to our opinion, for in the present case the accused was 
dragged into court and Puttu Lal did all that lay in his power to 
prosecute him. It is next pleaded that there is no finding by the 
court below on the question of malice. It is correct to say that there 
is no direct finding as to malice, but the facts found by the court 
below are such that a court is bound to infer malice from these facts, 
or the complaint made by Puttu Lal was held to be false and 
without foundation. There is moreover the additional finding of 
fact that the parties were old enemies and had been at litigation. 
Malice is clearly and distinctly established in the case and in our 
opinion there is no force in this appeal. It is, therefore, dismissed 
with costs. 


KENK Appeal dismissed, 
(1) [1911] 1, L. B., 38 Cal., 880. 
(2) [1900] 1. L. R., 24 Mad., 59. 
(1) [1903] 5 Bom. L. R., 940. i 
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INAYAT-ULLAH KHAN (Deerce-holder) 
versui 


HASHMAT-ULLAH KHAN (Judgmen:-debtor.) * 


Compromise, decree on—Plaintiff to execute decree on payment or deposit of 


sums of mo:tey—-Money remst.ed by noney order—No deposit as required 
by dacree—Lorigage made by defendant as preliminary to sale of property 
provided in eumpromise—Wherher decree executable. 


In a guii fo: dower a decree was nade in terms of the compromise 
encered into in the sult. The terms were (1) that the defendant would 
sell to the plaintif property worth Rs 12,000; (2) that the plaintiff wag 
to pay a daposit in court the price of the stamp, tke registration-fee and 
another sum of Re. 15 and if ho did not do go hia claim would stand dis- 
misged with costs except for the sam of Ra. 700 dae to a oreditor; and (3) 
that an agreement was te be 3xecutec within thres months from its date 
containing the terms of tke compromise. The agreement was in fact 
executed and it contained hy dotrecation of the very property which was 
to be solc to the plaintiff by the defendant. The plaintiif, however, 
remitted the price of the stamp, the ragistration-fee and the sam of Rg. 15 
by money-2rder to the defendant wh:ch was refused by the latter. The 
plaintiff then applied for the execution of the decres and he asked for 
the sale of the property. Ths defendant objectec that the price of the 
stamp, the registration-fee nat having keen paid or deposited the plaintiff 
los; his right and that the plaintiff could not apply for sale but muat 
briag a sui; for sale on the mortgage: keld (1) that the mortgage was 
e collateral secmity and the plaintiff could sell the property to realise his 
cla m as a money decree; (2) thet the remittance 3y money-order was not 
a “ payment” ander the compromise. 


Exscurroxs First Appeal from a decree of Maulvi Shams-ud-din 


Khan, ist Adcitional Sub-Jucge of Aligarh. 


B. E. O’Concr (with him Tej Bahadur Sagru), for the appellant. 
Iqbal Ahmed, for the respondent. 
The judgment of the Court was delivered ky 


Rionarps, C. J.—This apes] arises out of an application for 


execution of a compromise decree. The compromise decree was 
a yery peculiar one. It was made in a suitfor dower brought by 
the plaintiff as ore of the heirs to his daughter for a proportionate 
share, cf her dower. The compromise decree provided that after 
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the expiration of ten years the defendant would sell to the plaintiff 
certain property for the sum of Rs. 12,000 made up as in the 
compromisę is set forth. The compromise decree contained a 
curious provision that the plaintiff was “to pay or deposit” in 
court the price of the stamp, registration-fee and another sum of 
Rs. 15 by the Ist of May and that if he did not do so his claim 
should stand dismissed with costs except for the sum of Rs. 700 
due to one Badam Singh. The plaintiff did not tender or pay in 
cash to the defendant the price of stamp, the registration-fee or 
the sum of Rs. 15 but he remitted by money-order a sum which 
we may take to be sufficient to cover those items. The money 
was paid in to the Post Office on the 10th of Apriland should no 
doubt under ordinary circumstances have reached the defendant 
before the Ist of May. The plaintiff got back the money-order 
“on the 6th of June with a notification that the defendant had re- 
fused to accept it on the 21st of May. The compromise decree 
also contained a provision that an agreement was to be executed 
within three months from its date containing the terms of the 
compromise. Such an agreement was in fact executed by the 
defendant and it contained a hypothecation of the very property 
which was to be sold to the plaintiff in order to secure the due 
fulfilment of the conditions of the compromise decree by the defen- 
dant. In the application for execution the plaintiff alleged that 
under the terms of the compromise decree -if there was default 
on the part of the defendant he should be entitled to execute the 
decree for the sum of Rs. 5,150 with interest at the rate of eight 
annas per cent. per mensem and for Rs. 700 paid to Badam Singh 
and his application was for such execution and asked for the sale 
of the property. (It is quite possible that the plaintiff considered 
under the terms of the compromise decree that he was entitled to 
put up the property for sale as if it had been mortgaged.) Two 
objections were taken in the court below by the defendant. In 
the first place it was contended that the stamp, registration-fee 
and the Rs. 15 were neither “ paid or deposited” before the Ist 
of May, 1917, and that consequently the plaintiff on the terms of the 
decree itself lost all rights thereunder. It is next contended that 
having taken a mortgage of the property, the property could not 
be brought to sale except by proceedings in a suit under the mort- 
gage. The court below decided both of these objections in favour 
of the defendant and dismissed the application for execution altoge- 
ther. The decree-holder comes here in second appeal, We doubt 
much whether the court was right in holding that the property 
could not be sold because of the mortgage which was executed by 
the jadgment-debtor. This mortgage was merely collateral security 
for the due fulfilment of the conditions of the compromise by the 
defendant. We think that if there had been no other objection 
the plaintiff would have been entitled to have had the property 
sold to realise his claim as a simple money decree. The law ag 
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to bringing to sale property upon which a payty has a mortgage 
is now regulated by Order 34, rule 14 of tha,Vode of Civil Proce- 
dure and mortgaged prope-ty can be brotght to selesso long as 
the claim does not arise “under the mertgage.” The present 
claim would ba a claim under the decree andjnot a claim under the 
mortgage. The next objec-ion seems more serious. The court has 
to exzcute the decree as it stands. The dec/ee undoubtedly con- 
tains a prov-sicn that if tha plaintiff failed to pay or deposit in 
court the price of stamp, registration-fee ard the sum of Rs. 15, 
his claim shonld be dismissed except as to the sum of Rs. 700, due 
to Badam Siegh. We find it impossible to hold that the mere 
remitting of a money order. which so fer as the evidence goes was 
not only not accepted but did not evan reack the defendant until 
after the prescribed period, is a payment within the meaning of the 
clause in the dacree. We think that the view taken by the court 
below that this was a fatal objection to the execution of the decree 
for tke Rs. 5,150 and intersst was correct. The court seems to 
have overlockad the fact that the plaintiff was entitled gnotwith- 
standing ths non-payment of the registration-fee &c, to execute 
his decree for Rs. 700. We allow the appeal to this extent that 
we modify the order of the court below by declaring that the 
plaintif is entitled to execute his decree for the sum of Rs. 700 
paid to Badam Singh, with this declaration wa remand the case 
with directions to proceec with execution having regard to what 
we have stated above. Ve direct the parties to pay their own 
costs in both ccurts. 


Appeal allaxed—Cause remanded. 


—— a 


RAM DAS AND OTHEFS 
VEI EUS 
EMPEROR # 
Ewiese Act (Lecal, No. IV of 1810), section 64 (c)—Wilfully doing or omitting 
i3 do anything—Not keeping correc? accounts. 
In order to secure a conviction of n license-nslcer ander section 64 of 
the Exciee Act the Legislatare clearly means tlet it mast be proved that a 
license-holder (accused of an offence thereunder) should have allowed the 
breach to be committed by his servant or that 2e should be cognizant of 
what the servant was doing. : 
Ceminat Rererexor mede by E. H. Asauworta, Esq., Sessions 
Judge of Cawnoore. 
Tke parties were not represented. 
© Or. Ref. No. 226 of 1918 
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The following jadgment was delivered by CRIMINAL 


BANERM, J.—The three accu. ed in this case have been convicted 1918 
under section 64 (c) of the United Provinces Excise Act No. IV ge 
of 1910. The first two accused are the holders of a liconse for the RAN Das 
sale of liquor. The third acoused Kallu is their salesman. One ena 
of the conditions of the license was that an account of sales made ) 
shall be kept in a prescribed form. The charge against the accused Banerji, J. 
was that they had not kept correct accounts and that they had thus 
committed a breach of condition 9 of the license. Section 64 
provides that whoever being the holder of a license or being in the 
employment of such holder and acting on his behalf, wilfully does 
or omits to do anything in breach of any of the conditions of the 
license, shall be punished for each such offence with fine. As re- 

egards the first two accused, they would be guilty under the section 
if they wilfully did or omitted to do anything in breach of any of 
the conditions of their license. The use of the word “ wilfully” 
clearly shows that it must be shown that they themselves allowed 
the breach to be committed by their servant or were cognizant of 
what their servant was doing. The learned Sessions Judge there- 
fore was, in my opinion, right in the view that these men could not 
be legally convicted under the section. The Magistrate who con- 
victed them referred to the case of Emperor v. Babu Lal (1) That 
was a case under the Opium Act, the provisions of which were 
different from those of the Act in question in the present case. 
Reference was made in that judgment to the unreported case of 
Queen-Empress v. Ram Kishen (2), decided on the 26th of February, 
1890. That was a case under section 42 of Act No XXII of 1881, 
the provisions of which were different from those of the present 
Act. The use of the word ‘ wilfully ” seems to me, clearly to 
show that in the case of the accused it must be proved that they 
had intention or knowledge. As for Kallu who is said to have 
altered a page ot the register, it seems that the original page, accord- 
ing to the finding of the court below, did not contain an incorrect 
entry. I have considerable hesitation in agreeing with the learned 
Sessions Judge that the word ‘‘acoounts”’ does not mean correct 
and proper accounts, but even on that construction it can hardly 
be held, in view of the lower court's finding, that the accounts were 
not correctly Kept. 





Under these circumstances the conviction of the three accused 
was not justifizd. I accordingly set aside the conviction and 
sentenca and direct that the fine, if paid, be refanded. 

Conviction set aside. 


(1) [1912] 1. L. R, 34 All, 319. (2) [1890] Or. Ref. No. 69 of 1890. 
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Penal Code (Act XLV of 1360), sections 480, 483—Using false trade- 
mark—-dInient to defraud. 


According to an agreement between the different Oil Companies it wae 
gettled that one company could use the tins of another company, provided 
the company so using the tins put on the cap a distinctive mark showing 
that the oil was not the manufacture of the company whose tina were 
being used. In pursuance of this agreement the Burma Oil Company 
could use the tins of the Standard Oil Company (U. 8.) by putting on the ™ 
cap the word ‘‘Viotoria.”” The accused sold eight tins of Kerosine Oil, but 
only two of the tins had the word ''Victoria’’ on the tin caps and the other 
six had plain tin caps. At the time of selling he had told thé purchaser 
that the tins contained oil of the Burma Oil Company and the price agreed 
apon was the price of the Burma Oil Oompany as prevailing inthe 
market :—Held that although the accused was guilty of using a false 
trade-mark so far as the six tins with plain caps were concerned, yet 
(in the absence of a conspiracy between the purchaser and the accused) 
the accused could not be.convicted, under section 482 of the Indian Penal 
Code of using a false trade-mark, as he had noted without intent to 
defraud. 

CrrmInaL Revision, from an order of V. E. G. Hussry Esq., 
Additional Sessions Judge of Moradabad. 

C. Dillon, S. M, Sulaiman and Satya Chandra Mukerji, for the 
applicant. . 


R. Maleomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


BANERJI, J.—The accused in this case has been convicted 
under section 482 of the Indian Penal Code of having used a false 
trade-mark. The accused is the agent of the Burma Oil Company. 
The trade-mark which he is said to have used is the trade-mark of 
the Standard Oil Oompany of the United States. Since the war 
it had been agreed between different Oil Oompanies that tins 
belonging to one company might be used by another- company 
provided that the other company put upon the cap of the tina 
distinctive mark indicating that it was the cil of the company which 
was using the tin. In the case of the Burma Oil Company they ~~ 
had to put on the cap,the word “Victoria” showing that the oil, 
though contained in the tin of the Standard Oil Company, was oil 
of the Burma Oil Company. It has been proved that the accused 
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sold eight tins of Kerosine Oil to one Shekhar Chand. The caps 
of two of the ting bore the word “ Victoria”, the remaining 
six had osly plain caps. It is in respect of these tins that the 
accused has been convicted. Two questions arise in this case. 
. The first is whether the accused used a false trade-mark and 
the second is whether he has proved that he did not use the 
trade-mark with intent to defraud ? As to the first point it has 
been fully established that in using tins which had plain caps 
on them he used a false trade-mark. Section 480° of the 
Indian Penal Code defines what is meant by a false trade-mark. 
According, to that section whoever used any receptacle with any 
mark thereon in a mauner reasonably calculated to cause it to be 
believed that the goods contained in such receptacle were the 
manufacture or merchandise of a person whose manufacture or 
merchandise they were not, was said to use a false trade-mark. 
In the present case if there was no mark on the cap the accused 
used a receptacle which was reasonably calculated to cause it to be 
believed that the goods contained in the tins were the manufacture 
o£ the Standard Oil Company and not of the Burma Oil Company. 
Therefore in using the tins of the Standard Oil Company without 
patting on the cap the mark of the Burma Oil Company he used a 
false trade-mark. We have next to see whether the accused has 
bsen able to prove that he acted without intent to defraud because 
if he proved that he had acted without such intention he would not 
be punishable under section 482 of the Indian Penal Code. The 
accused sold the tins in question to one Shekhar Chand. Shekhar 
Chand was examined as a witness and he clearly swore that at the 
time that he bought the tins from the accused the latter told him 
that they contained not the oil of the Standard Oil Company but 
the oil of the Burma Oil Company and that the price agreed upon 
was the price prevailing in the market of the Burma Oil Company’s 
product. If that statement was true there was no fraud in the 
case and it was apparent that there was no intention to defraud. 
There was nothing to show that there was any conspiracy or collu- 
sion between Shekhar Ghand and the accused. Shekhar Chand is not 
a dealer who sells Kerosine Oil in the neighbourhood of the place 
where the accused carried on his business. The courts below have 
not disbelieved him. -If Shekhar Chand sells this oil which he 
knew to be the oil of the Burmah Oil Company and which he had 
purchased as such as oil manufactured by the Standard Oil 
Company he would be punishable under section 486 of the Indian 
Penal Code but that would not justify the conviction of the accused 
under section 482. This being so it seems to me that the con- 
viction under section 482 of the Indian Penal Code cannot be 
sustained. 

I allow the application set aside the conviction and sentence and 
direct that the fine imposed on the accused, if paid, be ‘refunded. 


Conviction set aside. 
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VETTIUS 
EMPEROR” 
Evidence Act, (I of 1872), sections 25, 27—Statement of accused to police— 
Discovery by reason of the statement— Admissibility in evidence of record. 

S accused of having caused the death of his wife by strangulation, 
presented himself at a Kotwali police station and made a report, a record 
of which was entered in the police register. In consequence of the report 
a police-officer proceeded tothe house of S, and discovered ing room a 
corpse of a woman. Upon a question as tothe admissibility of the report 
so made, keld that the provisions of sections 25 and 27 ofthe Indian 
Evidence Act apply tothe ciroumetances of the case. Under section 27 
of the Evidence Act the Kotwal was entitled to depose that the accused 
came to him at the time and place stated and said " I have killed my wife; 
her corpse is lying in my house,’ and that in consequence of this state- 
ment the woman’s corpse was discovered as indicated, but thereafter the 
defence were entitled to require the production of the whole record and to 

insist upon the proof of it. 
CRIMINAL APPEAL from an order of F. D. Simpson, Esq, Bes- 

sions Judge of Allahabad. 


C. R. Alston, for the appellant. 
A. E Ryves (Government Advocate), for the Crown. 


The following judgments were delivered. 


Piagort, J.—On the 3rd of December last, somewhere about 
2 o'clock in the day, a young Bengali, Surendra Nath Mukerji, 
whose age is given in the record as 22 years but who- according to 
his father’s evidence was not yet quite 20 years of age, presented 
himself at the Kotwali police station at Allahabad and made a certain 
report, a record of which was entered in the police register provided 
for the purpose. In consequence of this report the City Inspector, 
Muhammad Said, proceeded at once to the house in the city in 
which the said Surendra Nath Mukerji was living. He found the 
door leading into the inner apartments locked and it was opened 
with akey produced from his person by the above-mentioned 
accused. The latter then led the way toa certain room on the 
north-east side of the courtyard ‘which was fastened on the outside 
by a chain. He unchained this door and led the police officer and 
certain witnesses, one of whom, Bande Husain Khan, has been 
called at the trial, into the room. On the floor was lying the corpse 
of a Foung girl named Sunilabala Debi, wife of Surendra Nath 
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Mukerji aforesaid. $} As to the age of this girl there is some little 
conflict of evidencë but we shall not be far wrong if we take it to 
have beet about 15 years. She was quite dead and was wearing 
only a bodice and a loin cloth. Some part of this loin cloth was in 
some way drawn together or heaped up under the back of the neok. 
There was a slight cut or incision on the great toe of each of the 
feet, and with reference to these the accused made a statement and 
produced from a recess in the same room an implement with which 
he said those incisions had been made. The corpse was subsequent- 
ly examined by Mr. Kashi Nath, Assistant to the Civil Surgeon of 
Allahabad. With regard to the incisions above spoken of, Mr. 
Kashi Nath was quite satisfied that they had been inflicted after 
death, and this is in accordance with the statement to which the 
accused himself has adhered throughout. The only other external 
mark of injury was a slight redness of the skin on the left side of 
the neck. This was evidently a mere patch, described in the 
Assistant Surgeon’s evidence as 14” long 2” broad. A further 
examination of the corpse disclosed that death was almost certainly 
due to asphyxiation, but beyond this the Assistant Surgeon was not 
prepared to go. He was asked a number of questions as to the 
possibility of death by strangulation or death by suffocation and as 
to the presence or absence of indications tending to prove that this 
suffocation, or strangulation, or whatever it was, had been in its 
nature either homicidal or suicidal. The general effect of bis evi- 
dence seems to me to be to leave these questions absolutely open. 
In one portion of his evidence the Assistant Surgeon seemed to 
incline towards the belief that death had been caused by suffocation 
rather than by strangulation, thongh he admitted himself to be 
puzzled by the absence of any marks of external injury about the 
mouth or nose. At tbe very end of his examination, after he had 
protested that he was unable to give any decisive answer on the 
question of strangulation or suffocation, he told the court that on the 
whole strangulation by means of a soft cloth seemed to him more in 
conformity with the post mortem appearances than any other theory. 
This is in itself an opinion expressed with much doubt and reserve ; 
it is notaltogether consistent with other portions of the evidence 
given by the same witness. It is difficult to understand how, on 
the theory of strangulation effected in this manner, the only mark 
left upon the neck should have been the small red patch already 
referred to. On the evidence moreover it would seem that what is 
ordinarily the most characteristic symptom of death by strangu- 
lation, namely the protruded tongue, was entirely absent. Surendra 
Nath Mukerji was eventually put on his trial on the charge that he 
had murdered his wife. Of the assessors who heard the evidenee 
one finds him guilty and the other not guilty. The learned Sessions 
Judge finds him guilty and has passed sentence of death. The 
record is before us for confirmation of that sentence and we have 
had the advantage of hearing the petition of appeal presented on 
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behalf of the convict argued by Mr. Ross Alstog. The evidence on 
the record is admittedly most scanty. At thg@ very outset of the 
trial a question arose as to the admissibility in evidenee of the 
statement recorded at the Kotwali police station at 2-30 P.t. on 
December, the 3rd. The learned Sessions Judge was at first dis- 
posed to reject that statement as inadmissible by reason of the 
provisions of section 25 of the Indian Evidence Act. Later on, 
upon further consideration of the provisions of section 27 of the 
same Act, he has allowed it tobe putin evidence. I have no doubt 
that the provisions of both these sections apply to the circumstances 
stated and require to be considered. A mere statement in evidence 
by the City Kotwal that the accused came to the police station and 
made a report, in consequence of which the corpse of his wife was 
discovered in an inner room of his residential house, would be calon- 
lated to work unfairly both from the point of view of the proseention 
and from that of the defence; section 27 of the Indian Evidence 
Act was no doubt introduced on purpose to obviate the possibility 
of such unfairness, Under that section the City Kotwal gwas un- 
questionably entitled to depose that Surendra Nath Mukerji came 
to him at the time and place stated and said “I have killed my 
wife ; her corpse is lying in my house,” and that in consequence of 
this statement the woman’s corpse was discovered as indicated by 
the accused. Now when once this much had been deposed to on 
behalf of the prosecution, the defence were clearly entitled to 
require the production of the record made at the time at the Kotwali 
police station and to insist upon the proof of. the whole of that 
record if they thought it advisable to do so, I think that the state- 
ment should have been putin 6vidence in this manner at the request 
of the defence ; but as the case stands.[ see no reason to object to 
its appearance on the record and I find it necessary to consider it in 
some detail. According to this statement the accused reported that 
his wife had been seriously misconducting herself for some-time past 
and that she had been carrying on an illicit correspondence with 
another man. For this reason, the statement says, the accused 
made up his mind to kill her. He arranged that'he should be alone 
with her in the house at about noon on the day in question. He 
had spent the night in remonstrating with her, and continued to do 
so; but her only reply was, “leave me alone; I want to go away.” 
Thereupon the accused tied her loin cloth round her neck and 
killed her, after which he inflicted the two incisions on the great toes 
already spoken of. With regard to these the explanation given in 
the statement is that the accused had heard that persons strangled 
by means of a piece of cloth would come to life again. 

On the following day, the 4th of December, 1917, the accused, 
having spent the night in police custody, was placed before a 
Magistrate of the first class to whom he made a confession. We 
havé before us the record of that confession and also the evidence 
of Mr. S. E. Anthony, the Magistrate who took it. According to 
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Mr. Anthony, as ig as he began to question the accused and 
before he had even completed the preliminary questions which a 
Magistrate always pūts in these cases, the acoused interrupted him 
by. saying, “I have killed my wife.” The confession itself adds very 
little to this bald statement. It repeats the allegation of unchastity 
against the gir] in general terms, and adds that the accused had 
obtained possession of letters written by her to some other man. 
For this reason, he says, hè murdered her by strangling her with 
the dhott she was wearing. After the enquiry preliminary to com- 
mitment the accused was again examined by the same Magistrate on 
the 21st of December, 1917. He then declined to answer most of 
the questions put to him and claimed his right to reserve his defence 
for the sessions trial. To the Sessions Judge the accused taid that 
he had gone out on the morning of December, the 3rd, and returned 
about 11 o’clock, to find the house door shut and no answer return- 
ed to his knocks. He then climbed over one of the walls and, in 
the closed room already spoken of, found his wife lying dead with 
her own loin cloth tied round the neck. He unfastened the cloth 
and, in ‘the attempt to discover whether life was-quite extinct 
inflicted the outs on the toes which have already been referred to. 
He came out of the house, locking the door behind him and told 
one Tarak Nath Makerji, a telegraph signaller, what had happened. 
On the advice of the latter he first sent a telegram summoning his 
own father, who was in Calcutta-at the time, and then went to the 
police station intending to report thathis wife had committed suicide. 
He alleged that, somewhere inside the police station, before he went 
upstairs to the room where the City Inspector Mohammad Said was 
sitting, he entered into conversation with some subordinate police 
clerk who strongly advised him not to report that his wife had com- 
mitted suicide but to say that he had killed her out of jealousy on 
account of her misconduct. He says this Munshi gave him further 
reasons for adopting this course and that, after he had gone upstairs, 
the City Kotwal also urged him not to be afraid, but to say that he 
killed the woman and that he would get off all right. He ascribed 
his subsequent confession to the Magistrate to police influence. He 
now denied having killed the girl, asserting that he was very much 
in love with her. Hə said, further, that she had attempted to 
commit suicide on other occasions. The defence evidence was mostly 
directed to this point; but the telegraph signaller, Tarak Nath 
Mukerji, confirmed the accused’s statement so far as it concerned 
him. Two physicians, Dr. Nogendra Nath Datt and Nanak Prasad 
Varma, a homeopathic practitioner, gave evidence that they had 
attended the girl on two different occasions after what appeared to 
be attempts on her part to commit suicide by poisoning. Evidence 
was also given of an occasion on which it was said the accused’s wife 
had left her house declaring her intention of drowning herself in the 
Jumna river. “The evidence of the acoused’s father, Benod Behari 
Mukerji and of a neighbour, Nimai Charan Mukerji, suggests 
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Ormanat further that the girl was ofa wilful and af ea temperament, 


ae that she would resort to hunger-strjking and tg beating her head on 
-1948 ; ‘ i 
S fhə ground if her will was crossed in any way 
SURENDRA I have set out the evidence for the defence in the first instance 
Pans because there is really no further evidence for the prosecution 


s beyond that already indicated. A younger brother of the accused’s 
Emperor. was called, but he gave no evidence particularly relevant to the 
case, except that in cross-examination he supported the allegation 
Piggott, J. for the defence as to previous attempts to commit suicide. The 
record before us suggests that the prosecution intended in the first 
instance to produce certain further evidence, and more particularly 
that witnesses who were present at the discovery of the corpse ` 
were to be examined as to statements made by the accused at that 
time and as to a certain pantomime gone through by him, in illus- 
tration of the manner in which he bad compassed bis wife’s death. e 
It is not clear whether this part of the prosecution case was 
dropped because those responsible for the conduct of the case 
were satisfied that there was no substance in it, or because it was 
supposed that evidence of this nature could not be given’ without 
contravening the provisions of section 26 of the Indian Evidence 
Act. The evidence is certainly not before us and I only allude to 
it because of this latter possibility. I think that the witnosses 
were entitled to depose to any actions performed by the accused 
in their presence and, after they had done so, the defence would 
have been entitled under other provisions of the Indian Evidence 
Act to put questions (if they deemed it advisable) as to any words 
used by the accused which accompanied or explained those actions. 
If any evidence of this sort was available I can only say that, in 
so difficult a case, I feel some regret that itis not before nie. 


The learned Sessions Judge in finding the accused guilty has 
proceeded upon a line of reasoning which sounds convincing enough, 
if all the premises assumed by the learned Sessions Judge are 
granted. He takes it that the case must necessarily have been 
either one of suicide or one of wilful murder. He comes to the 
conclusion that the evidence as a whole, and more particularly the 
statement of the Assistant to the Civil . Surgeon, considered slong 
with appropriate passages in certain medical treatises to which the 
court was entitled to refer under the proviso to section 60 of the 
Indian Evidence Act, practically excluded the possibility of suicide. 
Holding therefore that the fact of murder is established beyond 
question, the learned Sessions Judge finds that, even apart from the 
accused's retracted confession, the circumstances as a whole point 
to the accused as the only possible murderer. The confession itself 
as made before the Magistrate on December the 4th, the learned 
Sessions Judge evidently regards as clinching the matter. 


In considering the soundness of the conclusion. thus arrived at 
Į vish to take up first two questions of detail. The whole of the 
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evidence for the sth has been swept aside by the learned Bes- 
sions Judge on what Sppear to me quite inadequate grounds. It is 
true that most of the persons concerned are relatives, caste-fellows 
or friends of the accused, although it isnot clear that these remarks 
apply to the physician Nanak Prasad Varma The matters to which 
these witnesses were required to depose were matters which could 
only have been within the knowledge of relatives or close friends of 
the family. Itis not logical to put aside evidence of this sort, 
merely on the ground that the persons giving it have a motive for 
desiring to befriend the accused person. No doubt, as the learned 
Sessions Judge remarks, the fact that this unhappy girl had 
attempted to commit suicide on previous occasions would bave but 
little beariag on this case, if it be indeed proved beyond possibility 


e OÈ doubt that the present case was not one of suicide. Neverthe- 


less the defence evidence as a whole does suggest to my mind 
certain conclusions which I regard as established with reasonable 
certainty. I accept it as proving that this child-wife was of a self- 
willed disposition and hysterical temperament. 1 think it highly 
probable that she had on previous occasions, either actually made, 
or professed to make, some attempt to take her own life. Farther 
than this I do not desire to press the defence evidence, nor do I 
think it necessary to do so. Now as-regards the medical evidence, 
I feel bound, although with some reluctance, to comment on the 
absence of certain details which I should have desired to find tbere. 
In 8 case of this sort, where a human life is at stake, no motives of 
delicacy, however natural or in themselves commendable, can be 


_ allowed to interfere for a moment with any attempt to sift out the 


truth. Speaking on the basis of an experience which goes back for 
a considerable number of years, and which calls to my mind more 
fhan one -case analogous to the present in some of its most impor- 
tant features, I take it upon myself to say that in all cases in 
which the supposed. victim of a murder is a young girl, the medical 
officer conducting the post mortem examination should invariably 
make a thorough and careful examination of the organs of sex. 
In the present case we have it that the parties had been married 
for about a year and, according to the evidence, they had been 
separated for almost six months of that time. It appears not very 
probable that the medical examination, if directed expressly to this 
point, would have proved that this unhappy girl was at the time 
of her death a virgo intacta; but if this had happened to be the 
case it would have thrown a most important light upon the consi- 
deration of the entire evidence. Even apart from this possibility, 
it might have disclosed some evidence bearing upon one conceiy- 
able view of the case which has been entirely kept out of sight at 
the trial, but which I think it impossible altogether to overlook. 
Subject to these preliminary remarks, I now come to close 
quarters with the main grounds upon which the Judgment of the 
court below has proceeded. Is it fairly established on the evidence 
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that the present case is either one of suicide d of wilful murder, 
and moreover is the hypothesis of suicide algolutely excluded by 
the evidence? It is nota matter about which it is possible to 
enter into any course of detailed reasoning. The question is as to 
the inferences to be drawn from the evidence of the Assistant to the 
Civil Surgeon considered in the light of any standard authorities on 
medical jurisprudence. Speaking for myself I can only say that, on 
the evidence as it stands, I think that the theory of suicide, although 
shown to be somewhat improbable, cannot be said to be definitely 
exoluded. I would go further and say that, in the case of a young 
girl of this age and of such antecedents and temperament as I 
believe to be proved by the defence evidence, the possibility of 
death by accident, or by some undiscovered natural cause, is not 
altogether excluded. There remains yet another possibility at 
which I have taken it upon myself to hint in an earlier portion of ® 
this judgment. To put the matter bluntly, assuming that this girl 
met with her death at a moment when she was alone in a certain 
room with her husband, I should not even then be satiefied that 
the accused had caused her death by inflicting any injury upon her 
with such guilty intention or such guilty knowledge as would be 
necesiary to support a charge of culpable homicide. The possibi- 
lity would remain that he had been resisted in an attempt to exer- 
cise his marital rights, resisted perhaps with cries and screams, and 
in an attempt to stifle those cries he had used more force that he 
realised and driven a nervous and hysterical child into death by 
suffocation, without any intention of producing such a result or 
knowledge that he was likely to do so. The, most ourious and 
exceptional feature of this particular case is to be found in the two 
cuts inflicted upon the feet after death. I am quite unable to 
believe that a man who had deliberately murdered his wife would 
inflict these curious post mortem injuries for any such motive as that _ 
suggested in the statement taken down at the Allahabad Kotwali. 
If he merely wished to make sure that his victim was dead, he 
could have used a cutting implement to better purpose in a great 
variety of other ways. I feel confident that the explanation subse- 
quently offered by the accused of these injuries is the true one, 
namely that he was trying desperately to see whether there was 
not some life left in the apparently inanimate body. It is at least 
possible that he suspected the girl was shamming death and intend- 
ed to put that to the test. 


This brings me therefore to the final question. We are asked 
to convict this young man of murder, substantially upon a re- 
tracted confession, and to do this in a case in which, putting that 
confession on one side, there is not, in my opinion, definite proof 
that murder has been committed at all. I should feelin any case 
most reluctant to act upon a retracted confession under such cir- 
cnmfstances. In this particalar case I feel no hesitation in going a 
good deal further. Parts of the confession in question I definitely 
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disbelieve. Ido jo: believe the reason given in the statement 
recorded at the Kdtwali for the cuts inflicted after death on the 
feet. I‘do not believe the imputations on the chastity of the 
unfortunate girl thrown out, either in this statement, or in the 
confession subsequently recorded before the Magistrate. Practi- 
cally I come back to this, disbelieving so much of the confession, 
am I prepared to feel satisfied beyond the possibility of doubt that 
the accused was speaking the truth when, at the outset of his state- 
ment before the Magistrate on December the 4th, he began by say- 
ing “ I have killed my wife” ? To this my answer is, firstly, that 
ĮI am not satisfied beyond all doubt that the accused was speaking 
the truth when he said this. If he had been induced by injudici- 
ous advice, no matter from what quarter that advice may have 
proceeded, to tamper with the truth, in other portions of his state- 
ment, he may not have been speaking the truth when he uttered 
those words. Secondly, as I have already pointed out, I might 
be prepared to believe that the accused truly said that he had 
killed Bis wife, and yet hold that in doing so he had not committed 
the offence of murder, or even that of culpable homicide. I am 
satisfied as the case stands that the conviction and the sentence 
recorded in the court below cannot be affirmed and that, on the 
materials on this record, the appellant cannot be convicted of any 
lesser offence. 


Wass, J.—I agree that this appeal must be allowed. I have 
formed no theories about the case, but if I had to direct a jury I 
should feel myself compelled to tell them, not as a matter of law, 
but as a matter of common sense, that upon the mysterious condi- 
tion of the evidence in this case it was their duty tọ give the de- 
fendant the benefit of the doubt. 


[His Lordships then discussed the evidence in the case |. 


By tHe Couat.—We accept this appeal, set aside the conviction 
and sentence in this case, ac juit the appellant Surendra Nath Mukerji 
of the offence charged and direct that he be forthwith released. 


Canvietion set aside. 
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| ô 
HAIT RAM 
versus 


GANGA SAHAI AND ovuxss * 


Penal Code (Act XLV of 1860), section 494—Ofence triable by Court 
of Séssion—AMugisirate discharging accused—Order directing complainant 
to pay compensation—Order illegal—Code of Criminal Procedure (Act V 
of 1898), Ch. XVIII, sections 209, 250 and 258—Powers and duties of 
Magistrate. 

Several persons were chaiged before a Magistrate of the first class with 
an offence under section 494 of the Indian Ponal Code. He discharged 
the accused and ordered the complainant to pay compensation :—Held 
that inasmuch as the Magistrate had no jurisdiction to try the cage (it 
beiug neither a warrant nor a summons case) the order directing payment 
of compensation was illegal yall that the Magistrate conld do was to fol- 
low the procedure lsid down in Chapter XVIII of the Code of Criminal 
Procedure in which chapter neither seotion 250 nor section 258. found a 


place. 


Heid also that in a case triable by a Court of Session the Magistrate 
under section 209 of the Code of Criminal Procedure is not authorised to 
white a jndgment ; all that he is empowered to do is to record reasons for 

“a discharge, if he make such an order and to pass the order. Fatty v. 
Fattu, [1904] I. L. R., 26 All, 564, referred to. 


CRIMINAL ReFeRENCE made by E. E. P. Rese, Esq., Second 
“Additional Sessions Judge of Aligarh. a . 


C. J. A. Hoskins, for the applicant. 
Nehal Chand, for the opposite party. 
The following judgment was delivered by 


Knox, J.—This is a reference made by the Second Additional 
Sessions Judge of Aligarh. He sends us an order passed by a first 
class Magistrate of Etah ordering the discharge of several persons 
accused before him and directing the complainant to pay compens- 
ation to the accused persons. The order directing payment of 
compensation is undoubtedly to my mind illegal and must be set 
aside. The offence with which the accused were charged was 
really an offence under section 494 of the Indian Penal Code; 
sections 363 and 420 of the Indian Penal Code which were added 
as segtions under which the accused were alleged to be guilty 


_ were mere appendages to the original section. The Magistrate had 


© Or, Ref. No. 185 of 1918. 
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no jurisdiction to ¢ry the offence under section 494 of the Indian 
Penal Code. Seofon 250 and 253 of the Code of Criminal Pro- 
cedure are to be found one in a chapter which deals with the trial 
of summons cases by a Magistrate, and the other in a chapter deal- 
ing with the trial of warrant’ cases by Magistrates. This was 
neither a summons nor a warrant case. Al] that the first class 
Magistrate had jurisdictioh to do in a case of a charge of an offence 
under section 494 of the Indian Penal Code was to follow the pro- 
cedure laid down by Chapter XVIII of the Code of Criminal 
Procedure. In that chapter neither section 250 nor section 253 
finds any place. The order directing payment of compensation is 
set aside and the compensation or such part of it as may have been 
paid will be at once refunded. 


In going into the case, however, a more important question arises 
and that is whether the Magistrate, Babu Brij Nath Ugra, was justi- 
fied in discharging the accused. I hold that he was not.. He has 
evidently misconceived the purpose and the intention of section 
209 ofethe Code of Criminal Procedure. He has written a judg- 
ment in the case. Now if the learned Magistrate will look at sec- 
tion 209 he will find that he is not authorised to write a judgment 
in a cage triable by a Court of Session; all that he is empowered to 
do is to record reasons for a discharge if he make such an order and 
to pass the order of discharge. This Court has gone into the mat- 
ter at considerable length in the case of Fattu v. Futiu (1). The 
learned Magistrate has done exactly what this Court in the case 
cited above condemned. He has criticised the evidence given with 
painful minuteness. He has found it entirely unreliable and 
worthless, and he has written a paragraph saying that he is dealing 
with the complainant for making a malicious complaint without 
any foundation to harass the accused. The case has to be thoroughly 

enquired into. A thorough and complete enquiry has nct been 
 `made. I set aside the order of discharge and I return the case to 
the District Magistrate of Etah who will direct Babu Brij Nath 
Ugra, if he is still there, or some other Magistrate competent to 
hold inquiry to take any further evidence that may be offered, to 
examine the accused, and to commit them to the Court of Session 
for trial. i 
. Order set aside. 
(1) [1904] I. L. R., 26 All, 564. 
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ORIMINAL SUKRU 
1918 VETSUS 
EMPEROR *. 
April, 15. 
BANERIJI, J. - Ewcise Act (Local No. IV of 1910), seotions 60 (a), 71—-Presumption. 
The only presumption which arises under section 71 of the Excise Act 
w that an acoused is in possession of an exciseable article and not that 
he has himself manufactured the liquor. 
Cannan Rererznce made by F.-D. Smpson ESQ., Sessions * 
Judge of Allahabad. 
The parties wrre not represented. š 
The following judgment was delivered by 
Banerji, J. Banessi, J.— The accused in this case was convicted on his own 


plea of being in possession of illicit liquor and was sentenced under 


section 60 (a) of the Excise Act to one aiid a half month’s rigorous 
_imprisonment. The statement of the accused which the Magistrate 
apparently accepted was that his son was ill and that he had 
brought a small quantity of liquor from his brother-in-law. The 
Magistrate was of opinion, as he states in his explanation, that 
under section 71 of the Aet the presumption was that the accused 
had himself manufactured the liquor. No such presumption arises 
in the case. The only presumption is that the accused was in pos- 
session of an exciseable article. This, however, the accused himself. 
admitted. Under the circumstances the sentence of imprisonment 
was unduly severe and was not called for. I, accordingly, reduce 
the sentence to one of a fine of Rs. 10 or in default to one week’s 
rigorous imprisonment. If the fine is paid the bail bond given by 


the accused will be discharged. 
| 
Sentence reduced. 
2Cr, Ref. No. 210 of 1918. 
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KHUBI AND orn ERS 
VETSUS 
BAKHTAYAL* 


Revision—Application for delivery of possession over land made subsequently to 
conviction of the accused—Application rejected by trying Magistrate— 
District Magisirale on appeal ordering the same to be delivered. 

Where certain persons were convicted and subsequently to the convic- 
tion the complainant applied, threugh the police under section 522 


©. of the Orlminal Procedure Code, for an order for possession over certain 


land which application was refused by the trying Magistrate bat on appeal 
the District Magistrate directed that sach possession should be given, 
held *that the order was a proper one and should have been made long 
ARO. n - 

CRIMINAL Revision from an order of A. W. MaoNarr Esq., 

District Magistrate of Meerut. 
Satya Chandra Mukerji, for the applicants. 
A. H C. Hamilton, for the opposite - party. 


The following facts appear from the judgment of the Magis- `` 


trate, third class, 
“« The case was decided on the 20th December, 1917. The 


` accused were convicted. After the judgment was delivered the 


complainant in that case filed a petition for an order of possession 
through the police under section 522, Criminal Procedure Code. 
This application was rejected by me onthe ground that an order 


-to this effect must have been passed simultaneously with the order 


of conviction. I am shown certain rulings that such an order is 
an independent order and can be passed subsequently to the judg- 
ment. Jadmit this but I find that having once rejected the 
application I am not competent to grant the same on the same 
facts. Moreover, I am under the impression that the order ‘passed 
by me on the application already is appealable. I, therefore, do 
not think it regular procedure to alter my own order myself and 


the same will hold as far ag this court is concerned.” 


The complainant appealed to Mr. A. W. MacNair, Distriot 


_ ,.» Magistrate, who passed the following order :— 


. 
+ wie es . 
~ 7 


¥ 


Appellant in this case contends that the order of the lower 


' court in refusing to give possession under section:522 of the Code 


of Criminal Procedure on the, ground that he was asked to do sọ 
© Or. Rev. No 194 of 1918. 


XVI 62 & 


CRIMINAL 


1918 


n 


April, 25. 


Knox, d. 


490 HIGH COURT á [A. L. J. B 


RIMINAL some days after he had passed orders in the ofiginal o case isa mis- 


ae taken one and that the latest ruling on the subject is in favour 
1918 
of the appellant. 
Kaun Jotindro Nath v. Emperor, (19 I. C.) 
ee ea. I think this is eo. The whole tenor of that judgment in crimi- 


nal revision is to the effect that if such order proceeds out of the 
original jadgment without fresh material being produced, it is not 

. an illegal one. In this case the appellant asked for that form of 
redress in his original complaint and the lower court might not 
have taken cognizance of it. He passed his order in the original 
case on 20th December, 1917. On 22nd, application was made 
for action under section 522, Criminal Procedure Code, which was 
refused on 8rd January, 1918. I think the lower court in view 
of the ruling quoted could have and should have issued order® 
under section 522, Criminal Procedure Code. I allow the appeal 
and direct that the police be ordered accordingly to give Aii 
over the disputed land to the appellant. 


The following judgment was delivered by 


Knog, J. Knox, J.—This is an application for revision of an order 
passed by the District Magistrate of Meerut under section 522 of 
the Criminal Procedure Code whereby he directed the police to 

_ . give possession over some disputed land to one of the parties. 
e. Whether the District Magistrate has or has not the authority to 
pass the order in question it seems to me unnecessary to decide. 

The order which the learned Magistrate has now paseed is an order 

which could and should have been passed long ago. I decline to 

interfere and dismiss the application. Tet the record be returned. 


Application dismissed. 
CRIMINAL MEWA RAM (Applicant) 
ae VETSUS 
1918 _ NARAIN DAS ayp oraERs (Opposite party).” 
May, | Code of Criminal Procedure (V of 1898), section 526 (0)—Transfer of case— 
ea Allegation that justice more likely to be done if cuse heard by another 
Knox, J. officer who did not know the parties—No ground. 


Section b26 (e) of the Code of Criminal Procedmo ig no authority for 
the transfer of a case from ove court to another when the ground alleged 
ig that the transfer would be in the interests of justice if the trial were _ 
held by a court which knew nothing about eithe: party. 


Ishaq Khan, for the applicant. 
. * N. Upadhya, for the opposite party. 
° Mis. Case No. 82 of 1918. 
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The following jufigment was delivered by 


Kyox, J.—This Js an application for the transfer of a case of 
which the humber is given and is said to be between Mewa Ram 
and Narain Das and others, residents of Etawah. ‘The case is said 
to be pending in the court of Bench Magistrates, Etawah. The 
application is that it be transferred from that court to some other 
Magistrate of Etawah competent to try the case. It is supported 
by an affidavit of the vaguest description. No date whatever is 
given in the affidavit from beginning toend. There is nothing to 
show that the person who swore to the affidavit wasin court on 
any particular date or was in court on every date when the case 
came up for trial. The deponent says that Lala Ram Nath, 
one of the Bench Magistrates is a personal friend of the acous- 
ed Narain Das and his two sons. He also says that the accus- 
“ed are in debt to Lala Ram Nath, the said Bench Magistrate. 
He gives no foundation for the first of the two allegations. The 
second is said to rest upon a copy of a mortgage-deed twelve years 
old obtaified from the Registration office a few days. ago. Such 
an affidavit is not worth the paper on which it is written. I 
_ am told that the application is made under s.526 (e), Criminal 

Procedure Gode, and that the transfer sought is expedient for the 
ends of justice. The learned counsel who appears in support 
of the application explains that it would be better for both parties 
that the case should be heard by some one who knows notbing 
about them and that itis more likely that justice will be obtain- 
ed from such en officer. This ground is not set out in sec- 
tion 526, Criminal Procedure Code, and I have not been refer- 
red to any precedent showing that this is the interpretation to be 
placed upon section 526 (e), Criminal Procedure Code. I shall 
not venture even to suppose that the learned gentlemen who sit 
on the Bench with Lala Ram Nath are so indifferent to their re- 
putation and so subservient əs to allow Lala Ram Nath to lead 
them to pass an order contrary to what seems to them to be just. 
I see absolutely no ground for interfering and direct that the case 
proceed to trial with all speed, the stay order is discharged. 


Order discharged. 
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CHITHRU SINGH AND ANOTHER hefendants) 
VETEUS 


BHAGWANT SINGH (Plaintiff) * 


Sale of property under the management of the Court of Wards by auction— 
Price insufficient—Plaintiff present—No bid by him—Sale cancelled— 
Second sale—Suit for pre-emplion—Plainiif’s knowledge of sale—ZInvita- 
tion to purchase—Hefusal—Surt not maintainable. 


Certain property was under the management of the Court of Wards. It 
was sold and the sale was daly advertised. The highest bid was Rs. 1,000. 
The plaintiff was present but did not bid. The price was considered in- 
adequate and the property was withdrawn from the sale. It was adver- 
tised for sale a second time and at the second sale it fetched Rs. 960. It 
was not clear whether plaintiff was present at the second sale. In a gait 
for pre-emption, Aela that the plaintiff having known that the property 
was being sold and having every opportunity to purchase, his absence 
of protest at the sale being made again and the delay in bringing the ® 
suit was tantamount to his refusal to purchase and the suit was uot 
maintainable. 

SECOND ÅPPEAL from a decree of Panpir Suras Naraiw Musuo, 
District Judge of Azamgarh, reversing a decree of Babu Preo 


Nath Ghosh, Munsif. 
M. L. Agarwala and N. P. Singh, for the appellants. 


Braj Nath Vyas (for whom Baleshwari Prasad), for the respon- 
dent. 


The judgment of the Court was delivered by 


Riovarps, C. J.—This appeal arises out of a suit for pre-emp- 
tion. The property is under the management of the Court of 
Wards. The sale was duly proclaimed and advertised and it has 
been found that the plaintiff was actually present at the first 
attempt to sell. He made no bid, Rs. 1,000 was the highest bid 
which was considered at the time insufficient and the property was 
withdrawn. The property was again advertised for sale and put 
up a second time when the vendee purchased at Rs. 950 Itis 
not known whether or not the plaintiff was present at the second 
sale. After the sale was completed the plaintiff made not the 
smallest attempt to protest at the sale being made but on the con- 
trary waited for 12 months when he instituted the present suit. 
We are perfectly satisfied (and there is nothing inconsistent with 
the facts the lower appellate court has found and what we have 
said) viz., that the plaintiff knew perfectly well that the property 
was being sold and that he had every opportunity to purchase the 
property, if he pleased. In fact he got the most complete invita- 
tion to do so and even made an offer. We allow the appeal, set 
aside the decree of the lower appellate court and restore the 
decree of the court of first instance with costs of this Court and 
of the lower appellate court. 


Appeal allowed. 
e S, Ao No. 1047 of 1916. 
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$ 
* 
JAINT SINGH anp ornens, (Pelitioners) Civil 
VETEUS 1918 
GOSAIN (Opposite-party )* 
Hindu Law-—Widow in possession of husband's estate—Gift in favour of daugh- May, 6. 
ter’s son— Datighter alive—Suit by remote reversioner for declaration of R aaa 
invalidity of alienation by widow—Suit maintainable. 1OHARDS, 


Held that a decree declaring that a gift in favour of a daughter's son BANBRII, J. 
made by tho widow of the last male owner was of no effect after her 
death might be given to a remote reversioner, even though the daughter © 
® herself was alive at the date of the sait. Rajadei v. Umed Singh [1912] 
I, L. R., 84 All., 207, followed. 


Crviu MISOELLANEOUS REFERENOE, made by Government, United 
Provinees. 


M. L. Agarwala, for the petitioner. 
Kailas Nath Katju, for the opposite party. 
The judgment of the Court was delivered by 


RIOHARDE, C. J.—This is a reference under the Kumaun Rules. Richards, 
The plaintiff brought a suit for a declaration relating to a certain C. 
deed of gift. It appears that Paran Singh died leaving him sur- 
viving a widow and a daughter and a daughter’s son. The widow 
made a deed of gift in favour of her daughter and her daughter's 
son. The suit was for a declaration that this deed of gift was not 
binding upon the plaintiff (who alleged himself to be the nearest 
reversioner) and that he was the heir after the death of the widow. 
The defence was that the plaintiff was not entitled to maintain the 
suit, that after the death of the widow her daughter (who was a 
defendant to the suit) would be entitled to the property for her 
life and after the death of the daughter her son would be entitled. 
The plaintiff replied to this that there was a custom prevailing in 
Kumaun under which the daughter and daughter’s son were ex- 
cluded from inheritance. The court of first instance decided that 

the custom set up by the plaintiff existed and granted the plaintiff 

a decree, The Deputy Commissioner held that there was not suff- 
cient evidence to prove the existence of a custom, and that being 

so the ordinary rules of Hindu Law must prevail, in which case the 
daughter and daughter’s son would succeed and dismissed the 
plaintiff’s suit. The learned Commissioner simply made a decree 

in favour of the plaintiff declaring that the gift to the grandson 
would not bind the plaintiff beyond the life-timé of the donor, the 
widow. o 

° Civ. Mis. Ref, No. 112 of 1918. ° 
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We bave been asked by Government to advise as to the correct- 
ness of the decision of the learned Commissionet and say whether 
he should not have decided the issue of the existence of the custom, 
and further to give Government an expression of oor opinion on 
the case in general. 


Had the question arisen outside of Kumaun we think that ihe 
Commissioner was bound to have accepted the finding of the 
Deputy Commissioner that the custom did not exist. So far as 
this question was a question of fact the Deputy Commissioner was 
the court to decide it. The Commissioner as the court of second 
appeal could only interfere upon a question of law and the only 
possible;question of law which could have arisen was the question 
upon whom the onus lay, that is to say, whether in Kumaun it can 
be said that a general rule of law prevails excluding daughters 
and a daughter's son in such a way as would throw the onus on 
the defendant of showing that there was an exception.in their case. 
‘We have no hesitation in saying that if the question had arisen 
outside Kumaun the onus of proving a custom different frm the 
ordinary Hindu Law would undoubtedly have laia on the plaintiff 
who came into court on the basis of a custom of that description. 
The learned Commissioner has given a very guarded decree, He 
hag only declared that the gift to Jaint Singh, that is the daugh- 
ter’s son, as a gift will not bind the plaintiff after the death of* the 
donor. Even on the assumption that the ordinary rules of Hindu 


‘Law prevailed and governed the parties, such a decree might be 
: -granted as against the daughter's son as was done in the case of 


Raja Dei v Umed Singh (1). On the same assumption no decree can 
be given against the daughter, because she would be entitled under 
the ordinary Hindu Law to succeed on the death of her mother. 
We think therefore that we cannot say that the decree of the 
Commissioner was wrong. As to whether he ought or ought not 
to have decided the question of the existence of the custom is more 
difficult and raises a very important question in Kumaun. There 
seems to be little doubt that the custom of the exclusion from in- 
heritance of daughters and daughter's sons does, ab least to some 
extent, prevail in Kumaun, and having regard to the decree which 
the Commissiorer made it was not strictly necessary for him to 
decide this issue involving as it did a question of very great diffi- 
culty. We think under all the circumstances the decree of the 
Commissioner may be affirmed and we think that the parties ought 
to bear their own costs in all courts. 


Decree affirmed. 
(1) [1912] I. L. R 84 All., 207. 
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JHUNKU LAL (Defendant) 
versus 
BISHESHAR DAS anD anotusr (Plaintifs)* 
Civil Procedura Code (Act V of 1908), Order 28, rule 1—Trial of suit—Evi- 


CIviIL 


ri 


1918 





May, 6. 


‘ dence contluded—A pplication by plaintiff to withdraw suit with leave to ee 


bring a fresh one—-Application made during or after arguments—Leave 
granted to bring fresh suit—Kvercise af jurisdiction—Revision. 

A snit was instituted in the court of the Muansif. After the evidence 
had conoladed and either during or after arguments the plaintiffs applied 
for leave to withdraw with liberty to-bring a fresh suit. He based his 
application upon the fact that he had failed to give formal proof of a 
plajnt which was essential to the plaintiffs’ success. The court granted 
leave to bring a fresh suit. Upon an application in revision against the 
order, held that the court had jurisdiction to grant the leave, and the fact 
that in so acting the court came to a wrong decision was not sufficient to 
bsing the case within the purview of section 115 of the Code of Civil 
Procedure. 


Orvi Revision from an order of Basu Karı Das Banegest,. 
Munsif of Hathras. j 


a4 
“oo 


Panna Lal, for the applicant. 
Durga Charan Banerji, for the opposite parties. 


The following judgments were delivered. 


BANEBIJI, J. 


RiogarpDs, C. J.—This is an application in revision and arises Richards, 


under the following circumstances. The plaintiff instituted a suit 
in the court of the Munsif. After the evidence had concluded and 
either during or after the arguments the plaintiff applied for leave 
to withdraw with liberty to bring a fresh suit. He based his appli- 
cation upon the fact that he had failed to give formal proof of a 
certain plaint which was apparently considered by the parties to be 
essential to the plaintiffs’ success. The court granted leave to 
bring a fresh suit. The present application is made under section 
115 of the Code of Civil Procedure. That section provides that 
“ the High Court may call for the record of any case which has 
been decided by any court subordinate to such High Court and in 
which no appeal lies thereto, and if such subordinate court appears 


(a) to have exercised a jurisdiction not vested in it by law, or 


(b) to have failed to exercise a jurisdiction so vested, or 
° Civ. Rev. No, 217 of 1917, ; 
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(0) to have acted in the exercise of its jurisdiction illegally or 
with material irregularity, the High Court may‘make such order in 
the case as it thinks fit,” Itisargued on behalf of the *applicant 
that the Munaif acted illegally or with material irregularity in 
granting permission to bring a fresh suit. Order 23, rule 1 deals 
with the withdrawal and -adjustments of suits, Rule 1 is as fol- 
lows :—“ At any time after the institution of a suit the plaintiff 
may, as against all or any of the defendants, withdraw his suit or 
abandon part of his claim, where the court is satisfied 


(a) that a suit must fail by reason of some formal defect or 


(b) that there are other sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the subject-matter of a suit or 
part of a claim, it may grant the plaintiff permission to withdraw 
with liberty to institute a fresh suit. 


In support of the application the case of Bat Kashibai v. 
Shidapa Annapa (1), the case of Khu) Chand v. Ajodhya Prqsad (2), 
and the decision of their Lordships of the Privy Council in the 
case of Robert Watson § Co. v. The Collector of Zellah Rajshahye, 
Dost Muhammad Khan Chowdhry (8), have been cited. I may say, 
speaking for myself, that I consider that a court ought to be very 
slow to give liberty to bring a fresh suit after a case has been 
heard out on the merits and probably an appellate court ought 
seldom or never to do so except where an application has been made 


-to the first court and the appellate court thinks the first court 


should have granted the application. Ido not think that it ever 
was intended that a plaintiff should have the power of trying out his 
case and then at the last moment asking for leave to withdraw with 
permission to bring a fresh suit. The mere ordering of the plain- 
tiff to pay the defendant’s costs does not compensate the latter 
for being sued a second time. But the real question before us is 
whether or not we oan interfere in revision upon the ground 
that the Munsif either had no jurisdiction, or that he exercised 
his jurisdiction with material irregularity. It will be noted that 
the rule is divided into two parts, first where a suit fails for a 
«formal defect,” and secondly where there are ‘other sufficient 
grounds.” It was for the Munsif to say whether or not there were 
‘other sufficient grounds” in the present case. It is somewhat 
difficalt to definitely decide that the absence of a witness could 
under no possible circumstance be “other sufficient grounds ” 
within the meaning of the rule. However this may be it seems to 
me that even if the Munsif be taken to have made a mistake in law, 
we nevertheless are not entitled to interfere in revision. In the 
very recent case of Balakrishna Udayar v Vasudeva Ayyar (4). 
their Lordships dealing with section 115 of the present Code of 
(1), [1913] I. L. R., 87 Bom., 682. (2) [1912] 11 A. L, J. R., 783. 
(3) [1869] 18 M.I.A, 160. -(4) I. L. R., 40 Mad., 793 at p. 799, 
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Civil Procedure say as follows:—“It will be observed that the 
section Deo to Jurisdiction alone, the irregular exercise, or non- 
exercise of it, or the illegal assumption of it. The seotion is not 
directed against conclusions of law or fact in which the question 
of jurisdiction is not involved.” In the Privy Council case referred 
to on behalf of applicant the original court had dismissed the 
plaintiff's suit at the same time recording in its `“ proceeding” that 
the order was not intended to bar the plaintiffs from proceeding 
as if the action had not been brought. The-question which their 
Lordships had to decido was whether the appearance of these words 
in the “ proceedings °” enabled the plaintiff to bring a fresh suit, 
notwithstanding the dismissal of the first one, the defendant having 
pleaded res judicata. Their Lordships incidentally, it is true, dealt 
with the meaning of the expression “ sufficient cause” appearing 
* in section 97 of Aot VIII of 1859 and no doubt took the view that 
that section was not intended to allow or enable a plaintiff to bring 
a fresh suit after it had been heard on the merits. I would reject 
the appKication. 


BANERI, J.—lI also am of opinion that the application should 
be rejected, but I would confine myself to this ground in rejecting 
it that it is not maintainable under section 115 of the Code of 
Civil Procedure. It cannot be said that the court below ex- 
ercised a jurisdiction which was not vested in it by law. In the 
exorcise of the jurisdiction which it undoubtedly had it may have 


committed an error and apparently it did commit an error in the 


present case; but that alone would not justify this Court in inter- 
fering under section 115 as interpreted by their Lordships of the 
Privy’ Council in previous cases, and also in the recent case to 
which the learned Chief Justice bas referred. This being so, the 
application for revision cannotin my opinion be entertained and 
must be rejected. 


By tux Court —The order of the Court is that the application 
is rejected with costs. 


Application rejected. 
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DEORA RAJA RAM SINGH 
1918 Versus 
ia EMPEROR * 


Penal Code (Act XLV of 1860), section 500—-Words of an obscene and 
insulting nature— Words addressed when quarrel had ended to persons other 
than the person in respect of whom they were used—Defamation. 


Piaaort, J. 


There was an altercation between A and M. The latter was a respect- 
able Mukhtar. After the altercation R used language in respect of M 
which was of an obscene and insulting nature. The words were nole 
addressed to H but to third persons :— Held that the words complained of 
not having been used in the course of a quarrel, and not being addressed 
to M they were calculated to harm Af’s reputation and R ws rightly 
convicted under section 500 of the Indian Penal Code. 


Crmminau Revision from an order of Basu Banke Bruani Lat, 
Sessions Judge of Azamgarh. 


Peary Lal Banerji, for the applicant. 


R. Maleomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


Piggott, J. Piacort, J.—-This is an application in revision by one Raja Ram 
Singh, who has been convicted on a charge under section 500 of 
the Indian Penal Code, and sentenced to a fine of Rs. 50, the case 
against him being that he used language of an obscene and insulting 
nature in speaking of a respectable Mukhtar of the name of 
Muhammad Ali Khan. I do not propose to go into the unedifying 
details of the quarrel between these two gentlemen. The trying 
Magistrate has gone into the evidence very thoroughly and has 
written a carefully considered judgment. I accept his finding as 
to the words used by Raja Ram Singh and the circumstances under 
which they were spoken. The point taken on behalf of the appli- 
cant is that the words used were obviously not intended to be under- 
stood literally and amounted to no more than an open expression 
of the fact that the accused was very angry with the complainant. 
There is some authority for the proposition that words prima facie 
defamatory used in a street quarrel should be regarded as mere 
vulgar abuse and that their utterance under such circumstances 
does not necessarily suggest an intention to harm the reputation of 
the person to whom they are applied. I am content to refer to 


° Cr. Rey. No. 172 of 1918. 
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the case of Emperor v. Behari (1). I think the present case dis- Cermak 
tinguishable; the words in respect of which Raja Ram Singh has been rae 


convicted were not used in the course of a quarrel‘ they were not hse 
addressed to Muhammad Ali Khan at all, but were spoken of him Rasa Rax 
after the altercation between the parties was over. Assuming in Sinau 
the applicant’s favour that he did not intend that his hearers should : 


take literally the disgusting imputation conveyed by his words, I  E¥P#BO8- 
do not see that he isin any better position than he would have 
been if he had said—‘‘ I wish to convey to you in the most empha- 
tic language at my command that I consider Muhammad Ali Khan 
a worthless and despicable black-guard.” Surely the Sub-Inspector 
would not wish me to hold that his own credit and reputation 
amongst his acquaintances stands so low that he has himself no 
“ reason to believe ” that such an expression of opinion on his part 
* would harm the reputation of the person of whom it was made. 


Piggott, J. 


I hold that Raja Ram Singh was rightly convicted on the facts 
found gnd J dismiss his application. 








Application dismissed. 
(1) [1883] 3 A. W. N., 36. 
MUHAMMAD ALI KHAN CRIMINAL 
ee 1918 
RAJA RAM SINGH” a 
ay, 4. 
Criminal Procedure Code (Act V of 1898), section 250—Compensation— A 

Compensation to accused in criminal case—Complete discharge or acquittal.  Piagorr, J. 


The accused was charged under sections 506 and 600 of the Indian 
Penal Oode but convicted under section 500 being acquitted under section 
506. ‘The Magistrate ordered the complainant to pay compensation for 
bringing a frivolous and vexatious charge under section 506 of the Penal 
Gode :—Held that the order directing payment ofthe fine was illegal 
inasmuch as section 250 of the Criminal Procedure Code could only operate 
where the trial or enquiry ended in the unqualified discharge or acquittal 
of the accused. Muki: Bewa v. Jhotu Sanira, [1896] I. L. R., 24 Oal., 53, 
followed. 

Crmonan Revision from an order of Dr. 8.8. Nenuv, Magis- 
trate, First Class of Azamgarh. 
Iqbal Ahmad, for the applicant. 
Peary La! Banerji, for the opposite party . ° 
°Cr. Rev. No. 138 of 1918. af 
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CRIMINAL The following judgment was delivered by 
1918 Piagotr, J.—Raja Ram Singh was tried at one trial hy a Magis- 
TE trate of the first class on two charges framed under section 506 and 
UHAMMAD 


section 500 of the Indian Penal Code. He was acquitted on the for- 
a mer and convicted on the latter charge. . The complainant Mubam- 
Rasa Rax mad Ali Khan has been ordered to pay a compensation of Rs. 25 to 
Snan. Raja Ram Singh on the ground that the charge of criminal intimi- 
es dation was frivolous or vexatious. The question I have to determine 
Piggott, J. +. whether this order is legal in view of the fact thet Raja Ram 
Singh was convicted on one of the two charges against him. I 
must take it that the complainant’s case was that the two offences 
in question were committed in the course of one series of acts so 
connected together as to form the same transaction, otherwise they 
would have been separately charged and tried separately. Thee 
provisions of section 250 of the Cole of Criminal Procedure will not 
apply to such a state of facts unless the Magistrate who tried the 
case discharges or acquits the accused altogether Thg section 
speaks of ‘$ the case’ as a whole, and contemplates a trial or inquiry 
ending in the unqualified acquittal or discharge of the accused. A 
complainant who, having a genuine grievance, wilfully exaggerates 
or distorta the same in order to aggravate the case against the 
accused is liable, in the discretion of the trial court, to be 
prosecuted for any offence against the Indian Penal Code which 
he may have committed; but the policy of the Legislature 
seems to be to limit the summary jurisdiction of the court under 
section 250 of the Criminal Procedure Code to simple eases, 
os d in which the complainant is found to have been wholly in the wrong. 
There is authority for this view in the case of Mukti v. Jhotu (1). I 
think that case was rightly decided and that it covers the facts now 
before me, l 


Aut KHAN 


I set aside the order directing Muhammad Ali Khan to pay 
Rs. 25 as compensation. The money, if paid, will be refunded. 


Order set aside 
(1) [1896] I L R., 24 Cal., 53 - 
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BHAGWAN DIN AND OTHERS 
VETSUS 


EMPEROR * 


Penal Code (Act XLV of 1860), section £47—Criminal trespass— Intention 
io commit offence cr to intimidate or annoy. 

A Zamindar brought asuitin the Revenue Court for the ojectinent of 
certain persons from a certain holding on the giound that they were non- 
occupancy tenants. The suit was decreed and formal possession of the 
holding was given tothe zemindar. The tenants who contended that they 
were occupancy tenants preferred an appeal and during the pendency of 
the appeal entered on the land and tried to plongh it. They were prose- 
cuted and convicted under section 447 of the Indian Penal Godo. The 
appellate court sabsequently set aside the order for ejectment, holding 
that one of the accused was av occupancy tenant:—Held that the convic- 
tion wag illegal inasmuch as there wasuo mala fides on the part of the 
accused and they entered on the land iu the belief that it formed part of 
their occupancy tenancy and consequently they did not intend to commit 
an offence or to intimidate, insult or annoy the Zamindar. 


Semble.— Whether the possession mentioued iu section 141 of the Indian 
Penal Code means actual possession or formal possession delivered by a 
court. 


CrminaL Revision from an order of Muns:t MUHAMMAD AZIM 
Kuan, Magistrate First Class of Fatehpur. 


Kailas Nath Katju, for the applicants. 


R. Maleomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


BANERJI, J.—This is an application for revision of an order by 
which the applicants have been convicted under section 447 of the 
Indian Penal Code and sentenced to fine. The facts are these :— 
The zamindar brought a suit for ejectment ina Revenue Court 
against Bhagwan Din aceused and others on the allegation that 
they were tenants without rights of occupancy. They pleaded that 
they were occupancy tenants. The court of firstinstance decided 
against them and made a decree for ejectment on the 26th of June, 
1917. On the 23rd of August, 1917, possession was delivered to 
the decree-holder. OE course the possession which was so deliver- 
ed was only formal possession, the lands not having any crops on 


© Or. Rev. No. 149 of 1918. 
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OnmminaL them at the time and the decree-holder after delivery of possession 
i918 not having ploughed the lands or sown any crops. The defendants 
eeu to that snit preferred an appeal from the decree of the court of 

Buacwan first instance and during the pendency of the appeal they, on the 
DIN 11th of October, 1917, entered on the land and tried tọ plough it. 

is It is in consequence of this act that they were prosecuted and have 

EMPEROR. been convicted. Two contentions have been raised in this case. 

Banerji, J, The first is that the decree-holder zamindar had never got actual 
possession and therefore could not be deemed to have been in 
possession within the meaning of section 441 of the Indian Penal 

Code, and the second is that there was no intention to commit an 

offence or to intimidate, insult or annoy any one in possession. In 

support of the first contention the case of Zn the matter of the 
petition of Gobind Prasad and another (1), was referred to. The view 
taken in that case was followed in Kunji Lal and others v. King-° 

Emperor (2). Ido not deem it necessary for the purposes of this 

case to decide whether the possession delivered to the zamindar 

was actual possession or not within the meaning of the de€isions to 
which I have referred an: whether the possession mentioned in 
section 441 of the Indian Penal Code means actual possession or 
formal possession delivered by a court. The real question is whe- 
ther there was any intention to commit an offence, or to intimidate, 
insult, or annoy the zamindar, As the result shows Bhagwan Din, 
the person whose ejectment had been ordered, was not liable to 
ejectment as it was held by the appellate court subsequently that 
he was a tenant with rights of occupancy and the order of ejectment 
was set aside by that court. Under these circumstances it cannot 
be said that the persons who were the tenants of the land and who 
asthe event proved were not liable to ejectment intended to commit 
an offence, or to intimidate, insult or annoy the zamindar, decree- 
holder, when they entered on the land which formed their occupancy 
holding for the purpose of ploughing and cultivating it There 
was clearly no mala fides and they were apparently acting in the 
belief that they were entitled to continue in possession. In this 
view their conviction by the court below was illegal and improper. 

I accordingly allow the application, set aside the order of the court 

below, acquit the applicants of the offence of which they were 

convicted, and direct that the fines imposed on them, if paid, 
be refunded. 





Conviction set aside. 
(1) [1879] L L. B., 2 AML, 465. (2) [1913] 12 A. L. J. R., 151. 
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Criminal Procedure Code (Act V of 1898), secticna 118, 514—Accused asked to 
furnish personal security and provide respectable surety—Surety offering May, 3. 
house ag security reported respectable and the house worth Rs. 500— 
Security not accepted—Revision. Kwox, J, 





A person was orderd, under section 118 of the Criminal Procedure Code 
to furnish a bond of Re. 200 and a respectable surety. A surety 
came forward and offered security in the shape of house-property. The 
surety was reported to be respectable and the house wcrth Rs. 500. The 
Magistrate rejected the security purporting to act under section 614 of 
the Criminal Procedure Code :—Held that the surety being respectable and 

` the house worth Rs. 500 should have been accepted though it was trae 
that only moveable property could be attached and sold during surety’s 
life-time for recovery of penalty. 


CrimInaL Roererence made by W. T. M. Wariaurt, ESQ. 
Sessions Judge of Budaun. 

The parties were not represented. 

The following judgment was delivered by 


Knox, J.—The Sessions Judge of Budaun has referred the Know, J. 
following matter. One Nanhe was ordered under section 118 of 
the Criminal Procedure Code to furnish a bond for Rs. 200 and to 
provide one respectable and reliable surety in Rs. 100. A surety 
came forward and offered security. The security was house pro- 
perty about which the Tehsildar reported that the house owned by 
the surety was worth Rs. 500 and that he was a respectable person. 
Still the Magistrate refused to accept it on the ground that under 
section 514 of the Criminal Procedure Code only moveable pro- 
perty can be attached and sold for the recovery of any penalty 
ordered under that section. No proceedings could be taken against 
a house and the District Magistrate considered the security insuffi- 
cient. While it is true that so long as a surety is alive cnly 
moveable property can, for default under section 514 of the Criminal 
Procedure Code, be attached and sold for recovery of penalty, yet 
I agree with the learned Sessions Judge that if the house offered 
as security is worth Rs. 500 and the surety is reported by the 
Tehsildar to be a respectable person, the security should be accepted. 
I set aside the order of the learned District Magistrate and direct 
that the surety and security offered be aecepted. Let the record 
be returned, 


Order set aside. 
* Cr. Ref. No. 239 of 1918, o 
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JAIMAL SINGH (Plaintif) , 
VETSUS 
SHIB SARAN SINGH awd axorger (Defendants).* 

Agra Tenancy Act (Iof 1901), section 201—Suit for profits—Plaintiff not 

recorded co-sharer—-No bar to suit—Procedure to be followed in the case. 
Under section 201 of the Tenancy Act the mere fact that a plaintiff is 
not recorded as a co-sharer is not enough to bar him from maintaining a 
suit for profits. The procedure to be followed in a case in which a plaintiff 
ig recorded and in a case in which heis not recorded is indicated in the 
section. In the latter case if an Issue as to the plaintiff's title arises the 

Revenue Court should either try it or refer the plaintiff to a Civil Court. 


SECOND APPEAL from a decree of E. M. Nanavorry Esq, District 
Judge of Bareilly, confirming a decree of C. H, Marsh, Esq , Assist- ° 
ant Collector, First Class. 


Sham Nath Mushran, for the appellant. 
Nehal Chand, for the respondents. 
The judgment of the Court was delivered by 


Rronarps, C.J.—We think that the ground upon which the 
lower appellate court decided this case was not correct. The plaintiff 
is not a recorded eo-sharer of the property in respect of which the 
profits claimed are alleged to have accrued due. The lower appellate 
court seems to think that the mere fact that the plaintiff was not 
recorded was sufficient to prevent him maintaining the suit. We 
do not think this view is correct. Section 201 of the Tenancy Act 
provides for what is to be done in the case of a plaintiff who is re- 
corded and in the case of a plaintiff who is not recorded. If the 
issue arises as to the latter’s title the Revenue Court is either to try 
the case itself or to refer the plaintiff to a Civil Court. We think, 
however, that it is perfectly useless to send the case back for trial, 
because on the allegations of the plaintiff himself in his plaint he can- 
not possibly maintain the present suit. According to his own allega- 
tions the defendant Musammat Dayali Kunwar is not and was not 
a co-sharer. The other defendant is a minor and it is not alleged 
that he made collections. Furthermore the suit is a suit for profits. 
Otherwise it could not have been instituted in the Revenue Court. 
It is not alleged and could not have been alleged that either the 
minor or Musammat Dayali Kunwar was the lambardar. In reality 
the plaintiff's suit is a suit for damages because a certain compro- 
mise was not carried into effect. (The compromise fell through 
because it was found by the court that the compromise was not for 
the benefit of the minor.) The person with whom the compromise 
was really made was dead before the institution of the suit. We 
dismiss the appeal with costs.. | 


é 


Appeal dismissed, 
*§. A No. 1758 of 1916. 
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TOTA RAM anp axnortaeR (Defendants ) 
VET LUS 


GOPAL SINGH (Plaintif )* 


Pre-emption—Sale to a stranger—Re-sale to vendor subsequently to institution 
of suit—Vendor no co-sharer at date of re-sale, 


Where after the institution of a suit for pre-emption the vendee 

(a stranger) re-sold the property sought tebe pre empted to the vendor 

e who by selling all the rights he was possessed of had ceased to be a co- 

sharer at the date of re-sale, held that the pre-emptor was entitled to a 
decree for pre-emption. 


Second ArpeaL from a decree of A. G. P. Puritan Esg., Dis- 
trict Judge of Mainpuri, reversing a decree of Pandit Vishnu Ram 
Mehta, Munsif of Shikohabad. 


Kailas Nath Katju, for the arpellants. 
Tej Bahadur Sapru, for the respondent. 
The judgment of the Court was delivered by 


Riogarps, C. J.—This appeal arises out of a suit for pre-emp- 
tion. The court of first instance dismissed the suit. The lower 
nppellate court gave a decree. One Angnu was the vendor. The 
_vendee was a stranger. In the first instance only the vendee put 
ina written statement. He alleged that after the commencement 
of the suit he had re-sold the property to the original vendor. He 
put in further the pleas, that the consideration mentioned in the 
sale deed was the correct considoration. Later on the vendor also 
appeared and put ina written statement alleging amongst other 
things that the plaintiff had refused to purchase. The court of 
first instance found that the plaintiff had refused to purchase and 
it was on this ground that the suit was dismissed. The lower 
appellate court disbelieved the evidence as to refusal and granted 
the decree. Two points have been urged before us in the uppeal. 
The first relates to the finding of the court below upon the issue as 
to the refusal by the plaintiff to purchase. Having fully heard 
the learned vakil, for the appellant, we consider that we are bound 
to accept the finding of the lower appellate court that the plaintiff 
did not refuse to purchase. The court bas given its reasons for 
coming to this conclusion. The next point urged was that fhe 

°§. A, No. 1325 of 1916, 
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re-sale to the vendor wasa complete defence to the suit notwith- 
standing that the re-sale did not take place until after the present 


' guit was instituted. This is contrary to the rulingsein Narain 


Singh v. Parbat Singh (1) and Liakat Husain v. Rashid-ud-din (2). 
In those cases the re-sale had been made toa co-sharer. In the 
present case it does not appear thatthe original vendor was a co- 
sharer at the time of the re-sale. A perusal of the sale deed rather 
suggests the contrary. It seems as if the vendor, Angnu, sold all 
that he was possessed of. In any event if the defendant relied 
upon the re-sale to a co-sharer, the burden lay upon him of proving 
the fact. We dismiss the appeal with costs. 


Appeal dismissed. 
(1) [1901] T. L. R., 23 AM, 247. (2) [1906] 3 A. L. J. R., 794. 





CHITAN SINGH (Plaintif ) 
versus 


BALDEO SINGH anp ornens (Defendants. )* 


Pre-emption, suit for—Pre-emptor to be ready to pay when entiiled to get 


passession—Ewtension of time. 


In a pre-emption suit a plaintiff is presumed to be ready and willing 
to pay the purchase-money whenever he can get possession of the property. 
If for any special reason a plaintiff in pre-emption suit wants to have a 
more extended time, he should instruct hia pleader to ask the court to make 
a special term in the decree and to give the conrt good reasons for giving 
an extended time. 

Srconp APPEAL from a decree of F. D. Surson, Esg., District 
Judge of Budaun, confirming a decree of Babu Khirod Gopal 

Banerji, Subordinate Judge. 


Peary Lal Banerji, for the appellant. 
Lakshmi Narain, for the respondents. 


The judgment of the Court waa delivered by 


Rionarps, C. J.—In this case the plaintiff brought a suit for 
pre-emption. The property was sold on the 5th of March, 1914. 
The consideration stated was a sum of Rs. 4,500, which both the 
courts below have found to be the true consideration. The pre- 
sent suit was not instituted until the 28th of January, 1915, when the 

"8. A. No. 276 of 1916. 
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plaintiff alleged, amongst other things, that the sale price was only 
Rs. 2,731» The court of first instance granted a decree upon pay- 
ment of the price within one month. Just as that time was about 
to expire an application was made to the court to extend the time. 
The court intimated that it had no power to change the terms of 
the decree. Thereupon the plaintiff filed an appeal abandoning his 
allegation about the excess of the purchase money save’to the ex- 
tent of Rs. 333. After the plaintiff appealed the vendee also 
appealed. Both appeals came up and were dismissed. The court 
below refused to alter the deoree of the court of first instance 
with regard to the time within which the money,should be brought 
in. In order to justify the court in altering the decree of the 
court of first instance, the lower appellate court would have to 
eiad that one month was an unreasonable time for the court to fix 
in its decree for the payment of the money. Considering that the 
plaintiff had over eleven months to prepare himself for payment of 
the purejase money, we can hardly say thata month was an un- 
reasonable time. Ina pre-emption suit the plaintiff is presumed 
to be ready and willing to pay the purchase money whenever he 
can get possession of the property. I£ for any special reason a 
plaintiff in pre-emption wants to have a more extended time, he 
should instruct his pleader to ask the court to make a special term 
in the decree and to give the court good reasons for giving an 
extended time. Nothing of this appears to have been done in the 
present case. We think there is no force in the appeal and we 
accordingly dismiss it with costs. 


Appeal dismissed. 


SAIYED MUHAMMAD RAZI-UD-DIN (Plaintif) 
versus 
RAGHU BIR PRASAD anp orners (Defendants).” 


Pre-emption—Mohammedan Law—Shias—Property owned by more than two 
co-sharersa—W ajib-ul-arz—-Vague eniry as to custom. 

Upon a sale of property by a Shia Mohammedan no right of pre-emp- 
tion arises when there are more than two co-sharera in such property. 
Abbas Ali v. Maya Ram, [1888] I. L. R., 12 All., 229, followed, 

Held by Riomarns, O. J., that a plaintiff is not entitled to claim the 
tight of pre-emption when he produces in proof of his right a vague entry 
in the Wajib-ul-arz to the effect that in matters of pre-emption the rights 


were according to faith. 
“S. A. No. 1227 of 1916, 
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SECOND APPEAL from a decree of B., J. Data, Esq., District 
Judge of Benares at Jaunpur, confirming a decree of Pandit Rup 
Kishan Agha, City Munsif of Jaunpur. 


Pre-emption suit. 
S. A. Haidar, for the appellant 


S. M Sulaiman, Iqbal Ahmad and Mukhtar Ahmad, for the res- 
pondents. 


The following judgments were delivered. 


Riogarps, O.-J.—This appeal arises out of a suit for pre-emp- 
tion. The vendor wasa Mohammedan of the Sita sect. The 
plaintiff alleged in the plaint that there was a custom under which 
he, as a co-sharer with the vendor, was entitled toa right of pre 
emption. The evidence in support of a custom was an extract from 
the Wajib-ul-arz which simply stated that in matters of pre-emption 
the rights were according to faith, This ‘is certainly a very vague 
entry. Asa matter of fact the vendor and the pre-emptor are 
Shias and the best view of the law of pre-emption amongst Shias is 
that there is no right where there are more than two co-sharers. 
No doubt there is considerable authority the other way but the 
best view appears to be that amongst Shias there is no right of pre- 
emption where there are more than two co-sharers, In the present 
case there are more than two co-sharers and it was upon this ground 
that the court below dismissed the suit. In my opinion the plain- 
tiff by the production of this vague entry from the Wajib-ul-arz 
did not prove the existence of a custom which entitled him as a 
co-sharer to purchase zamindari which was sold by another Shia 
merely upon the ground that he was a co-sharer where it is admit- 
ted there were several other co-sharers. I think that the decision 
of the court below should be affirmed, and I would dismiss the 
appeal. 


TUDBALL, J.—I fully agree. The raling in Abbas Ali v. Maya 
Ram (2), bas been consistently followed in this Court for a long 
series of years. 


By THE Covat.—The order of the Court is that we dismiss the 
appeal with costs. 
(1) [1888] I. L. R., 12 Ail., 229. 
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® 
LALTA PRASAD CHAUDHRY (Plaintif) wink 
versus 1918 
GOKUL PRASAD anp ordgrs (Defendants)* May, 7 
Pre-emption—Custom admitisd—Pre-emptor at the date of sale a co-sharer in Ricwanna 
the patti in which property sold was situate—Pre-emptor acquiring right by O y 
imperfect pariition—Right not lost. Fonai d 
l. 


By means of an imperfect partition of a village made in recent years 
a patli was formed and the plaintiff became a co-sharer therein. He- 
claimed a right of pre-emption in respect of the sale of certain property 
situate in that patti. The custom of pre-emption was admitted. The 
igajib-ul-are gave the right to a hissadar-i-karibi. The courts below in- ~ 
terpreted the expression to mean a co-sharer in the same sub-division as 
the vendor. The lower appellate court dismissed the suit on the ground 
that the pre-emptor had become a co-sharer in the palli by reason of 
imperfect partition :—Held that the custom being proved, if the plaintiff 
could prove that he came withiu the custom at the time of the gale, he 
was entitled to the benefit of the custom and the mere fact that he was 
not within the oastom prior to partition would not bar him from’ subse- 
quently acquiring the right. Madho Prasad v. Jaipal, 8 I. O., 867, not 
followed. 


+ 


Ssoonp APPEAL from a decree of Basu Goran Das MuKegss:, 
Additional Subordinate Judge of Gorakhpur, reversing a decree 
of Babu Girish Prasad, Munsif of Bansi. 


J. Simeon, for the appellant. 
Gulzari Lal, for the respondent s. i 
The judgment of the Court was delivered by 


Rioparps, C. J.—This appeal arises out ofa suit for pre-emp- Richards, 
tion. The plaintiff is a co-sharer in the same patti with the vendor C.J 
but the patti was created by imperfect partition and in more recent 
years, There seems to be no dispute that a custom of pre-emption 
prevails in the village. The entry in the wajib-ul-arz of 1860 
gives the first right to hissadar karibi and both courts were of opi- 
nion that this meant that the co-sharer in the same sub-division 
as the vendor would have a preference over a co-sharer in another 
sub-division. The court of first instance decreed the plaintiff's 
claim, The lower appeilate court reversed the decision. of the . 


e S, A. No. 6 of 1917. ° 
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- of the co-sharers. 
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=- had acquired the right by sale, 
"aside the decree of the lower appellate court and restore the decree 
= _ ofthe court of first instance with costs in all courts. 
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court of first instance solely on the ground that the plaintiff's being 
in the same palit as the vendor was due to imperfect partion. It 
referred to a case Madho Prasad Sahu v. Jaipal Rawat (1). We do 
not agree with the decision in this case. It seems to us that where 
a custom is proved if the plaintiff can show that he comes within the 
custom at the time of the sale he is entitled to the benefit of the 
custom. The mere fact that he was not within the custom prior 
to partition does not prevent him from subsequently acquiring the 
right. For example it can hardly be said that if a co-sharer ac- 
quired a share in a patit by sale that he would not have the right 
of a co-sharer in that patti upon a sale subsequently made by one 
The rights which the plaintiff acquired by im- 
perfect partition was just as binding upon the co-sharers as if he 
We must allow the appeal, set 


Appeal flowed. 
(1) 81.0., 867. 


GIRDHARI PASI 
versus 


EMPEROR* 


Criminal Tribes Act (Local, Act TLI of 1911), section 10 (b)—Rules framed by 
"ped Government for purposes of the Act—Rule 8 (a)—Change of residence 
to be notifted—Temporary change for a day or two, whether to be notified, 


Under Bule 8 (a) made by the Local Government for the purposes of 
the Criminal Tribes Act a registered member of a criminal tribe ig not 
bound to notify a change of residence which is of a temporary character, 


as one for a day or two. 


CarmmyaL Revision from an order of C. Moons, Hsq., District 
Magistrate of Jaunpur. 

A. H. C. Hamilton, for the applicant. 

R. Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 
Kwox, A. O. J—Girdhari Pasi, a member of criminal tribe to 
which the provisions of section 10 (b) of Aot IIT of 1911 have been 
made applicable by notification of the Local Government, was convict- 
ed before a Magistrate at Jaunpur of having committed an offence 
© Or, Rev. No. 169 of 1918. 
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under section 22, clause (2) (a) of the Criminal Tribes Act No, III 
of 1911. There is no doubt whatever as to Girdhari having been 
registered as a member of a criminal tribe. The rule which he is 
said to have violated is Rule 8 (a) made by the Lieutenant Govern- 
or for the purposes of the Criminal Tribes Act. According to that 
rule every registered member is to notify in person te the officer-in- 
charge of the police station within the limits of which he is for the 
time being residing his place of residence, any change or intended 
change of residence, and any &bsence or intended absence from his 
residence. The registration sheet was apparently drawn up in jail 
at the time when Girdhari was still in jail. It sets out that Gir- 


dhari resided at Barauli within the limits of the police station © 
Maryahu. The document apparently bears no date unless the- 
figures 11th June, 1917, placed over the thumb impression of tlie *: 


accused are to be considered the date. If so, Girdhari was under 


sentence to remain in jail until the 2nd of November, 1917, It is. --. 


quite clear that he could not possibly notify, in person to the officer- 
in-change of Maryehu, his place of residence. After his release he 
appears to have gone to a village which was not within the juris- 
diction of Maryahu police station but within the jurisdiction of 
Badlapur police station. Ido not think his stay at the village 
Rori which’ appears to have been merely fora day or twe can be 
considered asa change of residence coming under Rule 8 (a). If 
he committed any offence at al! which can be brought under Rule 8 
(a) it was his neglect to notify in person to the officer-in-charge of 
Maryahu his residence at Maryahu and his absence from that residence, 
This v.ill be simply a technical offence under the circumstances 
and I consider that the time passed by Girdhari in imprisonment is 
sufficient. The bail which he has entered will be discharged. 


Sentence reduced. 


MAN MOHAN LAL (Plaintif) 
VETSUS 


GOPI NATH Anp oruers (Defendants)* 


Civil Procedure Code (Act V of 1908), Order XXI, rules 92, 98—Ezecution of 
decrse—FPurchaser at auction<-Transfer of -property by auction-purchager 
—Vendee deprived of possession— Auction- purchaser refunding money to his 
vendee—Suit for refund of purchase-money—Sale not set aside—Suit not 
maintamable. 


Certain persons obtained a deoree against A. In execntion of the 
deoree certain preperty was attached, and onc B came forward with a 
claim that the property was his and not liable to sale. His claifn was 

eS. A. No. 986 of 1916. 
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disallowed and the property was sold at auction and purchased by SJ. | 
S1 sold the property to S2 who obtained possession. In the meantime B 
succeeded in his appeal against the dismissal of his sait and in fue course 
ousted S2. S1 had to refund to S2 the money received by him. SJ then- 
transferred his rights to the plaintiffs. The auction-sale had not been set - 
aside. Ina suit for refund of the purchase-money, held that the suit 
was not maintainable. 


_ Seconp Api EAL from a decree of Panpir Guru Prasan Duss, 
District Judge of Bareilly, reversing a decree of Babu Baij Nath 


-. : ‘Das, Subordinate Judge. 


sL 


can 


Tudball, J. `. 


Gulzari Lal, for the appellant 
S. M. Sulaiman, for the respondents. 


The judgment of the Court was delivered by 


TUDBALL, J.—This and the connected appeal No. 936 of 1916 
arise out of the same suit. The facts are simple. Ganesh Prasad 
and others obtained a decree against Asharfi Lal and others. 9 They 
had prior to the suit obtained attachment of certain property. One 
Badri Prasad came forward and claimed the property as his own 
and his objection was disallowed. He thereupon brought a suit 
for a declaration that the property was his and was not attachable 
and saleable in execution of the decree. His suit was dismissed 


` by the first court on the lst of March, 1909. The property was 


then put to eale and was purchased by Sita Ram on the Ist of 
Oetober, 1909. Badri Prasad however appealed and on appeal he 
succeeded and the court held that the property was his and that 
the judgment-debtors had no interest therein. This decree was 
passed on the 3rd of June, 1910. In the meantime Sita Ram had 
transferred the property to Shiam Sundar Lal and the latter was 
in possession. Badri Prasad sued him for ‘pcssession and obtained 
a decree on the 31st of July, 1912, and in due course he ousted 
him. Sita Ram then refunded to Shiam Sundar Lal what the 
latter had paid to him for the property. He has now assigned his 
rights, whatever they may be, to the present plaintiff-appellant who | 
appears to be a speculator and he has sued to recover the sale price 
paid by Sita Ram which we may mention, had been distributed 
among a large body of creditors in addition to the decree-holders 
in the original suit against Asharfi Lal. The court below has dis- 
missed the suit on the ground that it was not maintainable. The 
case is on all fours with the case of Nannu Lal v. Bhagwan Das (1). 
We think that the case béing governed by that ruling this appeal 
must fail and it is therefore dismissed with costs. 


Appeal dismissed. 
(1) [1916]. L. R., 39 All, 114; S. O., 14 A. L. J. R., 1216. 
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PRIVY COUNCIL. 


RAHMAT-UN-NISSA BEGUM anp orsgBs (Plaintiffs) 
VETS US 


PRICE AND OTHERS (Defendants) 


Coniract Act, 1872 (Act I of 1873), sections 252, 258, 254— Partnership — 
Right io a dissolution—How far affected by terms of partnsrship contract 
© —Power of court to decree dissolution. 


A partner’s claim to a decree for dissolution rests, in its origiv, not on 
contract, but on his inherent right to invoke the coart’s protection on 
equitable grounds, in spite of the terms in which the rights and obliga- 
tions of the partners may have been regulated and defined by the part- 
nership contract. l 

It ig not therefore a contravention of section 252 of the Indian Con- 
tract Aot for a partner to seek dissolution, or for the court to decree it, 
though the partnership agreement contemplated the continuance of the 
partnership beyond the date at which the suit was institated. It is to 
meet the precise predicament that a partnership ig not terminable at will 
that the court's power to decree diegolution is conferred in the events 
enumerated in section 254. 


APPEAL from a decree of the. Bombay High Court, varying a 
decree of MAcLEOD, J. 


The facts of the case are sufficiently stated in their Lordships’ 
judgment. Briefly, the appellant's predecessor, Nawab Kamal 
Yar Jung had entered iato a partnership with respondents for the 
quarrying and supply of stone to be used by respondents in con- 
structing certain docks at Bombay. The partnership agreement 
provided that the partnership should continue until the supply of 
stone for the docks was completed. The partnership, however, 
resulted only in losses, and on that groand the Nawab sued for a 
dissolution. Maonrop, J. decreed his suit but this decision was 
reversed on appeal by Soorr, C. J., and Davar, J. They held that 


Cowasji Nanabhoy v. Lallbhoy Vallubhoy, [1876] I. L. R., 1 Bom., 468, 


established the proposition that parties when entering into a part- 
nership agreement may so stipulate as to relinquish their right of 
dissolution in the ordinary way and postpone those rights till the 
expiration of a period or the completion of an adventure ; that that 
case was before the Contract Act, but that seciion 252 of the 
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Contract Act laid down the same iule: that the parties here had 
expressly stipulated that the partnerghip should continue till the 
supply of stone for the docks had been completed. ‘hey added 
that even if they had a discretion to declare the partnership dis- 
solved they would not have exercised it in plaintiff’s favour. The 
docks being-by this time completed, they did not dismiss the suit, 
but held that plaintiff was not entitled toa declaration that the 
partnership came to a termination before the termination of the 
adventure, and directed that partnership accounts be taken up 
to the end of the construction work of the docks. 


Hence this appeal. 


Upjohn, K. C , (with him Sir W. Garth), for the appellants.— 
Under section 254 (6) of the Indian Contract Act a partner may 
sue for dissolution of partnership when the business of the pariner-, 
ship cannot be carried on except ata loss. There sre no circum- 
stances here to justify the finding that the parties agreed to re- 
nounce the right of dissolving in case of loss. Ona proper construc- 
tion of the articles of agreement the appellants did not relinquish 
their statutory right to apply to dissolve the partnership in that 
case. 


Cowasj: Nanabhoy v. Lallbhoy, [1876] I. L. R., 1 Bom., 468; S. C., 
3 I. A., 200, 


does not lay down that partners can contract themselves out of 
that right. To the contrary effect vide Lindley on Partnership, 
p. 680. 

On the question of discretion, there is nothing in the facis 
which disentitles appellants to the benefit of the statute. Maouzop 
J , exercised his discretion rightly in plaintiff's favour and the ap- 
pellate court had no sufficient reason for interference with it. 


P.O. Lawrence, K. C., (with him De Gruyther, K. C., and Æ. B, 
Raikes), for the respondents.—The appellate court were right in 
saying this was not a contract which one party could determine 
merely because the business was being carried on at aloss. The 
articles show that there was an agreement that the partners would 
not take advantage of their statutory right to apply for dissolution. 
Whatever power the court had to dissolve, the discretion not to 
dissolve has been exercised rightly and properly by the court of 
appeal. 


Upjohn, K. C , replied. 


Their Lordships’ judgment was delivered by 
Sta LAWRENCE Jznxins.—This isan appeal from a decree of 


the High Court at Bombay in its appellate jurisdiction, dated the 


8th September, 1914, varying a decree of that court.in its original 
jurisdiction passed on the 28th March, 1914 The suit is for a 
dissolution of partnership. The original plaintiff was Nawab 


q 
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Kamal Khan, but he has died in the course of the suit and the pre- Civin 
sent appellants are his representatives. The defendants, his part- re 
ners, are’ the respondents in this appeal. The partnership was ied 
constituted on the 11th March, 1908, and its terms are contained pansar-uy- 


in an instrument of that date. To appreciate its purpose and legal NISBA 
effect it will be convenient to describe briefly the events that led Braus 
up to its execution. The defendants, a firm of contractors, had peice 


undertaken the construction of the New Alexandra Dock in the 
island of Bombay, and they required for the work a large supply Sir 
of granite and other stone. They accordingly made two contracts Lawrence 
in 1906 for this supply, and in both of them the Nawab was either Jenkine. 
directly or indirectly interested. 





For reasons which need not be discussed, the supply of granite 
eand stone under these contracts was so unsatisfactory that the 
defendants’ manager complained, and declared that he would be 
compelled to look elsewhere if he could not get delivery according 
to contrgct.. 


In the end an arrangement was made for cancellation of the two 
contracts and the release of all claims for their breach by the 
Nawab and those interested with him, and for the formation of a 
new partnership between the Nawab and the defendants for the 
quarrying and supply of the requisite granite and other stone. 
The defendants insisted that the Nawab should be a sleeping part- 
ner without any voice in the control and conduct of the business, 
so his advisers naturally demanded the insertion in the partnership 
instrument of a provision which would secure him against the risk 
of extrdvagant working. 


To this the defendants assented, and a clause was inserted which 
ultimately became the 25th in the instrument as executed. It is 
this clause that has given rise to much of the present dispute. 


In the instrument, which is expressed to be made between the 
Nawab, of the one part, and the defendants (thereinafter called 
the contractors), of the other part, after a narrative of the events 
leading up to the partnership, it is recited that “for the purpose 
of carrying out the said terms and conditions and of working the 
said quarries and producing stone and granite therefrom, and ren- 
dering the said quarries remunerative and profitable to the parties 
thereto, and in consideration of the advances to be made by the 
contractors,” it had been arranged that the agreement should be 
entered into. 


The instrument then provided that the Nawab and the defen- 
dants should be interested in the working of the quarries at Lin- 
gampalli and Dharur, and should share the profits and losses half 
and half (clause 1); that the granite and stone produced from, the 
quarries should he furnished to the defendants for their works at e 





Lawrence 
Jenkines. 


’ 
516 PRIVY OOUNOIL i [A. L. J. R. 


the dock in accordance with their requirements and sent, delivered, 
and paid for as therein provided (clause 3); tbat the working of 
the quarries and the partnership should continue until the supply 
of granite or other stone for the construction of the docks was 
completed, and that the partnership should then terminate and be 
wound up (clause 4) ; that the expenditure ineurred in managing 
and supervising the quarries should not exceed the proportion of 10 
per cent. on the cost of the work, including all charges (clause 17); 
that the royalty should be one of the oxpenses of working the quar- 
ries, to be defrayed out of the partnership funds or the income 
earned (clause 22); and ‘‘that the average rate of expense per 
cubic foot at which the stone has hitherto been quarried, exclusive 
of management and superintendence, shall not ba exceeded in 
future except under extraordinary circumstances, when the rate 
of expense may be increased by 10 per cent.” The work contemp- 
lated by the partnership was carried on, but with the one unvary- 
ing result of annual loss which amounted to upwards of three 
lakhs of rupees on the 30th June, 1910. In these circufistances 
the present suit was instituted in October, 1912, praying for 
a dissolution on the ground that the business of the partnership had 
been, and only could be, carried on at a loss. 


In the plaint extravagant charges of fraud were made, but they 
have been abandoned. While groundless charges of this type are 
to be deprecated, and may well attract the consequence of an 
adverse order as to costs, their Lordships cannot accede to the 
suggestion, somewhat faintly made, that the Nawab had by these 
charges forfeited his right to the protection of the court if he 
otherwise had a good cause of action. 


The matters now in contest are :—(1) whether the suit is prema- 
ture; (2) what is the “average rate of expense” mentioned in 
clause 25 of the partnership instrument; and (3) have there been 
“ extraordinary circumstances” within the meaning of that clause ? 


The court of first instance decided in the Nawab’s favour on 
the first and second of these points, and adversely to him on the 
third. The appellate Bench’s decision was wholly adverse to the 
Nawab, but as the work on the docks had been completed before 
the hearing of the appeal, the court directed that partnership 
accounts should be taken from the 11th March, 1908, up to the end 
of the construction work of the docks. 


The court of appeal’s decision that the Nawab when he filed 
his suit was not entitled to claim a dissolution was based ‘on the 
continuance of the partnership involved in the terms of the part- 
nership agreement and on section 252 of the Contract Act. And 
the court proceeded to express the opinion that, even if it had 
jurisdiction, it would have refused to declare the partnership dis- 
solved at any period earlier than the completion of the work. The 
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first and the more extreme of these propositions was not seriously 
pressed ip argument before this Bosrd, nor indeed could it be. 


It is beyond controversy that at the institution of this suit the 
business of the partnership could only be carried on at a loss. This 
is conclusively shown by the firm’s balance sheets, the profit and 
loss account for the period from the 1st March, 1908, to the 30th 
June, 1912, and the admission in the defendants’ written state- 
ment. The condition described in section 254 (6) of the Indian 
Oontract Act, 1872, is thus established, and it is provided that in 
this event the court may, at the suit of a partner, dissolve the 
partnership. What, then, is there in the circumstances of this case 
to deprive the court of its jurisdiction or the plaintiff of his right 
to seek the court's assistance ? 


Their Lordships are unable to agree with the: High Court’s view 
that there is anything in section 252 that constitutes a bar ; it 
appears to them to be directed to something wholly different. 


A partner’s claim to a decree for dissolution rests, in its origin, 
not on contract, but on his inherent right to invoke the court’s 
protection on equitable grounds, in spite of the terms in which the 
rights and obligations of the partners may have been epee and 

-defined by the partnership contract. 


Tt was not, therefore, any contravention of that section for the 
plaintiff to seek a dissolution or for the court to decree it though 
the partnership agreement contemplated the continuance of the 
partnership beyond the date at which the suit was instituted. No 
man can exclude himself from the protection of the courts, and 
yet, if the view of the appellate Bench is to prevail, this is what 
the Nawab has done, for a decree for dissolution would be the 
protection appropriate in the circumstances of this case. It is no 
answer to say thaé this partnership was not terminable at will; it 
is to meet that precise predicament that the court’s power to decree 
dissolution is conferred in the events enumerated in section 254, 
For a partnership terminable. at will no such provision would be 
required. 


Their Lordships therefore are unable to affirm the decision of 
the appellate Bench as to the competence of the suit. But this 
leaves open the question whether the court’s discretion should be 
exercised for or against the Nawab’s claim. ‘he appellate Bench 
decided adversely to it, and it was urged in argument against 
interference with this decision that it is opposed to sound practice 
for an appellate court to substitute its discretion for that of the 
court from which an appeal has been preferred. The justice of 
this argument is undoubted, but it was at least as relevant before 
the appellate Bench as it is before this Board. And yet the appel- 
late Beneh did not hesitate to express its readiness to substitute its 
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discretion for that of the original court, although in the view it 
took of the court’s jurisdiction the question could not arise, 


In these circumstances the real question is whether there was 
or is any justification for questicning or disturbing the discretion 
exercised by the original court when it pasged the decree for disso- 
lution in the Nawab’s favour. It cannot be said that the court 
acted capriciously or in disregard of any legal principle in this 
exercise of its discretion. On the contrary, there are elements in 
the case which can fairly be regarded as ample warrant for the 
first court's decision, and tor this it is enough to point to the dual 
position of the defendants, which brought their interests as contrac- 
tors into sharp conflict with their duties as partners of the Nawab, 
and also to the prominence given in the recital to the common 
purpose that the quarries should be remunerativeand profitable to 
the partners. 


Their Lordships therefore hold that tBere is no sufficient ground 
for disturbing the original decree so far as it pronounced for a 
dissolution. 


The next inquiry involved in this appeal is as to the amount 
of the average rate of expense prescribed asa limit by clause 25 
of the partnership instrument. This clause was inserted as a pro- 
tection for the Nawab ; it in effect imposed a limit on expenditure 
by the controlling partners, and the measure of that limit was the 
rate of expenditure in the past. 


It had originally been arranged that the 1ate should be em- 
bodied in the document. Its ascertainment had been entrusted to 
Mr. Chukerbutty on behalf of the Nawab, and Mr. Stuart on behalf 
of the defendants, but they were unable to agree to a figure in time 
for its inclusion in the engrossment. 


On the 10th March, 1908, however, the two representatives 
agreed to a figure, and the contest ‘is as to what the figure covered. 
On the same day Stuart wrote on behalf of the defendants, and 
sent to the Nawab a letter in the following terms :— 


“ We beg to confirm the rate agreed upon with Mr. Chuketbutty this 
day as referring to clange No. 25 in tho proposed agreement between you 
aud ourselves, vige., Bombay Government, rupee 1, annas 7, per cubic foot 
for all labour on granite for quarrying, dressing, and hauling to station.” 


On the 11th the parinership instrument was executed by the 
Nawab at Hyderabad, and from an endorsement it appears that it 
was read over and interpreted to him by Ohukerbutty. It probably 
had been previously signed by or on behalf of the defendants at 
Bombay, though no distinct proof as to this has been brought to 
their Lordships’ notice. 

On the 14th March the Nawab wrote to the defendants as 
follows :— 
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“In reply to your letter dated the 10th regarding the working exponse 

of granite stone at Lingampalli, I beg to point out the rate of 1/7 rupees 

was arrived at on calculation on wrong basis. This has got to be revised 


on actual working before it can be acceded to.” 


Here it becomes necessary to refer to an admission made in the 
course of the suit and contained in a letter of the 30th July, 1913, 
written by the plaintiffs’ attorneys to the defendants’ solicitors. 
It is expressed to be in confirmation of what had passed between 
counsel for the parties at a meeting on the previous day and after 
stating that “with a view to shortening proceedings” certain 
charges were abandoned, it runs as follows :— 

« We also give notice that for the above reasons and for the purposes 
of this suit only our client admits that at or about the time of signing tho 
‘partnership agreement . . . . it was agreed between the parties 
that the cost of working the quariies ‘should not exceed the rate of 1/7 
rupees (British currency) per cubic foot of stone. We think it right to 
ad@ that this admission must not be taken as an admission that the gaid 
rate included only the items apparently contended for by the defendants ag 
shown in the accounts submitted by them to our client.” 


This admission is of vital importance: it controls this branch of 
the case, and narrows the region of enquiry. Not only does it 
decisively affirm and place beyond controversy the fact that there 
was an agreement and that according to that agreement the rate 
was not to exceed 1/7 rupees, but it excludes the possibility of any 
objection to its admissibility under section 91 or 92 of the Evidence 
Act. The ove qualification is that the rate did not only include the 
three items of quarrying, dressing, and hauling.. All therefore that 
has to be considered and determined is whether under the agree- 
ment between Chakerbutty and Stuart three items only or more 
than three items were covered by the accepted rate of 1/7 rupees. 
It is beside the point to speculate as to whether this figure was 
assessed in error ; for if error there was, the proceedings are not 
aptly framed for its correction. 


On the question whether, in the agreement between Chuker- 
butty and Stuart these three items and these alone were included, 
the evidence stands thus. The letter of the 10th March is explicit 
on the point ;it states that the 1/7 rupees were for these three 
items and for nothing else. It was written and sent on the very 
day the agreement was made and just after Chukerbutty had left, 
so there would be no room for forgetfulness in the matter. Nor 
is it reasonable to suppose that Stuart would have at once sat down 
and deliberately given a false version of the agreement. And then 
there is the significant circumstanee that the agreement was subse- 
quently signed by the Nawab without any protest or repudiation of 
the terms contained in the letter, and this was done in the presence 

of Chukerbutty, who, it is sworn, was always firat consulted by the 
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Nawab before signing anything, and who on this occasion acted as 
interpreter. It is true that on the 14th the Nawab wrote objecting 
to the letter of the 10th, but his objection was not that no agree- 
ment had been made in the terms stated by Stuart, but that the 
calcalation had been on a wrong basis. And then there is the 
evidence of Stuart. He declares that the rate agreed upon between 
Ohukerbutty and himself was 1/7 rupees per cubic foot, and that 
the letter of the 10th March correctly states the agreement. His 
veracity has not been impugned, but it has been strenuously con- 
tended on behalf of the Nawab that in view of the figures in 
Exhibit 27, the estimate of cost of stone prepared by Mr. Gay, and 
of Stuart's evidence as to the use made of those figures in arriving 
at the rate on which he and Chukerbutty ultimately agreed, it is 
impossible that the rate of 1/7 rupees could have been for the three 
items of quarrying, dressing, and hauling only, and that it must 
also have included loading, depreciation, royalty, quarry expenses, 
and incidentals. 


Their Lordships recognise the force of this criticism, and realise 
that the coincidence of the figures in Exhibit 27 with this conten- 
tion is worthy of consideration. Butat the same time they feel 
that it would be easy to attribute too much weight to it, and more 
particularly as Stuart’s evidence was given in answer to interro- 
gatories and cross-interrogatories administered on commission, so 
that there was no opportunity of giving the examination a direction 
which would have elucidated the full significance of answers which 
now remain obscure. In the circumstances it is at least as pro- 
bable that the estimate of 1/7 rupees was limited tothe three items 
ag the result of a compact between Chukerbatty and Stuart reached 
by accommodation or possibly even in error, as that the agreed rate 
of 1/7 rupees was not limited to the three items. As it is involved 
in the Nawab’s admission of the 30th Jaly, 1913, that there was 
an agreement fora rate of 1/7 rupees, aud the only evidence on 
the record is that this rate covered the three items and no more, 
in the absence of contradiction by Chukerbutty or anyone else 
able to speak to the point, their Lordships hold that this must 
be accepted, and the decision of the appellate Bench on this point 
upheld. 


It only remains to consider the defendant's contention that they 
had establisted such ‘ extraordinary circumstances” as would 
justify the increase of the rate as provided by clause 25. The 
burden of making this good was on the defendants, and the ques- 
tion is whether they have succeeded in this. What then are the 
“extraordinary circumstances”? The only direct evidence is that 
of Gay, and all that can be spelt out of his evidence is that the 
circumstances occasioning greater expenditure were (1) the prepa- 
ration of culvert stones, and (2) the importation of labour, The 
first of these cannot be regarded as an extraordinary circumstance, 
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for the schedule to the partnership instrument shows that it must 
have been within the contemplation of the parties when the con- 
tract was made. 


So there only remains the importation of labour. This may 
have occasioned an increase of expenditure, but it certainly is not 
shown that it was an extraordinary circumstance that should raise 
the limit on the rate of expense prescribed in clause 25. This 
importation was due to an extension of the quarrying operations 
and was a normal development of the business made by the defen- 
dants to suit their own convenience and meet their requirements, 
not as partners of the Nawab, but as contractors engaged on the 
eonstruction of the dock in Bombay. 


Their Lordships, therefore, hold that no ‘extraordinary cir- 
eumstances ” within the meaning of clause 25 have been preved. 


Their Lordships will accordingly humbly advise His Majesty to 
allow this appeal and to direct that the decree of the appeal court 
should b® set aside and that of the original court restored, (1) 
with the variation that so much thereof as orders that in taking 
the account thereby directed ‘‘ the Commissioner do allow for the 
costs-of quarrying provided for in clause 25 of the partnership 
agreement for the Lingampalli quarries rupee one and annas five 
per cubic foot exclusive of management and supervision, and add 
thereto annas two for royalty ” be omitted, and that in lieu thereof 
it be ordered and decreed that ‘‘ the rate for the purpose of clause 
25 of the partnership agreement was and shall be rupee one and 
annas seven per cubic foot for the cost of the quarrying of the 
Lingampalli quarries mentioned in the plaint in the suit, and that 
this rate covers only the expenses of Jabour on quarrving and 
dressing the stones and hauling the same to the railway station, 
and that neither royalty nor any depreciation of plaint or 
machinery is included in the rate so fixed;” and (2) with the further 
variation that the declaration “ that the defendants are justified in 
adding ten per cent. for extraordinary circumstances under the said 
clause 25 of the said agreement” be also omitted. Their Lordships 
recommend an order in the above form, as they do not wish to 
interfere with the discretion exercised by the original court in its 
direction as to costs; and as to the costs of this appeal and the ap- 
peal to the High Court, they will recommend that there be no order 
save that each party bear his own. 

Appeal allowed. 


T., L. Wilson, & Co.:—Solicitors for the appellants. 
Grundy Kershaw Samson § Co. :—NSolicitors for the respondents 
A. P. Pe 
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OIvIL DEBENDRA NATH DAS (Defendant ) 
1917, 1918 . versus 
3 an š BIBUDHENDRA MANSINGH BHRAMARBAR ROY 
ecember, fs Platnit = 
February 7. ( f) 
—— Bengal Tenancy Act, (Act VIII of 1885), sedtion 5, aub-sections 1, 4, 5—Land 
LORD Tenure in Bengal—Tenure-holder or raiyat—Area exceeding 100 standard 
BUOKMASTER, bighas—Presumption that tenant is tenure-holder—Purpose for which lease 
Mz, AMEER is granied—-Cultivation by sub-lessee. 
ee Defendant was assignee of a lease of over 100 standard bighas of land 


PHILLIMORE. granted by plaintiff’s predecessor for cultivation, without any restiiction 
as to the agency to be employed in auch cultivation. 


Held, that under the circumstances of the case the presumptign arising 
under sub-section (5) of section 5 of the Bengal Tenancy Act, 1885, that 
the tenant was a tenure-holder and not a raiyat, since the area exceeded 
100 standard bighas was not rebutted by 1eferring under sub-seotion (4) 
of the same section to the purpose for which the right of tenancy waa 
originally acquired. 


APPEAL from a decree of the Calcutta High Court (Sin Law- 
RENCE JENKINS, C. J., and Sir Asbuicssy MUKERJER, J.), dated 
July 11th, 1913, reversing a decree of Rrosarpson, J. 


The sole question involved was whether the defendant-appellant 
was a ‘“‘tenure-holder” or a * raiyat” within the terms of the 
Bengal Tenancy Aot (VIII of 1885). Riosarpsoy, J., held he 
was a raiyat : the appellate bench of the High Court held that he 
was a tenure-holder. Hence this appeal. 


The facts are sufficiently stated in their Lordships’ judgment. 
De Gruyther, K. C., for the appellant.—Act VIII of 1885 bas a 


classification into tenure-holders, under tenure-holders, and ratyats. 
The purpose for which the Jand was originally granted is the most 
important of all tests in determining whether a person is a ratyat:— 


Durga Prasanna Ghose v. Kali Das Dutt, [1881] I. L. R., 9 Cal., 449. 
That case was before Act VIII of 1885. but it was followed 


in 
Laidley v. Gour Gobind Sarkar, [1885] I. L. R, 11 Cal., 601. 


The primary purpose here was cultivation by hired labour. It 
is unlikely the tenant meant to become a tenure-holder, because if 
he were that any person he pat in would be a raiyat and would 

e have the rights of a raiyat. 
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The presumption under section 5, sub-section 5 that a tenant of Civin 
over 100 standard bighas is a tenure-holder prevailed in 1918 
Gokul Mandar v, Padmanand Singh, [1902] 29 I. A., 196, S. C., I. L. PAR: 
R., 29 Cal., 707, DEBENDRA 
only because there was no evidence in that case that the purpose ee ies 
was to acquire raiyat tenure. Bru- 
DHENDBA 


This suit purports to be brought under section 106 of the Act.  ayansmnau 
The record of rights was prepared under sections 101, 102 and 105 Burawarsan 
andit was decided after due notice jto respondent that appellant Roy. 
was a settle’ raiyat at a fixed rent. In the draft record he was 
shown as a tenure-holder, but he lodged an objection, which was 
decided in his favour. This suit has been brought only after final 
publication of the record: it was then no longer maintainable ; 
*section 106 only provides for disputes arising before final publica- 
tion. 


fLogp Buckmastssr.——That point was not taken in the court 
below. It is undesirable the Board should entertain it. | 


It does not follow that because a point has not been taken 
below it cannot be raised here. 


[Their Lordships intimated that the present contention not 
being raised by appellant’s case was not open. | 


Counsel for the respondents were not called on. 
Their Lordships’ judgment was delivered by 


Me. AMEER Axt.—The sole question involved in this-appeal is Ar. Ameer 
whether the defendant- appellant is a “ tenure-holder ” or ratyat as Alt. 
defined in the Bengal Tenancy Act (VIII of 1885). 


The defendant holds over 250 acres of land in the village of 
Goyalbank, forming part of the plaintiff's zemindari in the district 
of Cuttack, under a lease granted by the predecessor of the plain- 
tiff in 1901 to one Gokulananda Chowdhury. In 1907 Gokul- 
ananda assigned the lease to the defendant. 


The land covered by the lease became about the same time the 
subject of “ record-of-rights” proceedings instituted by Govern- 
ment under Chapter X of the Act, 


These proceedings are taken by the revenue authorities before 
special officers for the ascertainment and record of all rights con- 
nected with the land within the ambit of the enquiry. At the initial 
stage of the proceedings the defendant was entered as att lenire: 
holder,” but subsequently on his objection the Assistant Settlement 
Officer recorded him as “a settled raiyat at a fixed rent.” 


The present suit has been brought under the provisions of 
section 106 on behalf of the semindar for rectification of the entry : 
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by recording the defendant as a ‘‘tenure-holder.” The suit was 
first heard by the Settlement Officer, who upheld the plaintiff's 
contention as to the status of the defendant, and his decision was 


‘confirmed on appeal by the Special Judge of Onttack. The defen- 


dant then preferred a second appeal to the High Court of Calcutta, 
which came for hearing before RicharDson, J. The defendant 
renewed before that learned Judge his contention that under the 
terms of his lease he was entitled to be classed ag a raiyat. 
Ricaarpson, J , accepted his contention und reversed the order 
of the Special Judge, the effect of which was that the entry in 
the record-of-rights remained as made by the Assistant Settlement 
Officer. 


An appeal was thereupon preferred by the respondent under 
section 15 of the Letters Patent, which came on for hearing before 
two Judges of the High Court, JENKINS, Č. J., and Mooxenvsr, d., 
who, differing from RICHARDSON, J., held, in concurrence with the 
Settlement Officer and the Special Judge,-that the defendant was 
a tenure-holder. They accordingly reversed the order’ of that 
learned Judge, and restored the decreo of the lower courts for the 
rectification of the entry in the record-of-rights. 


The present appeal to His Majesty in Council, which forms the 
sixth stage of this litigation, is an indication not merely of the 
persistency of the defendant, but also of the valuable rights that 
are attached to his claim, for, if he be a tenure-holder persons 
holding under him would have the status of raiyats and would be 
entitled to acquire, after a certain eflux of time, the right of occu- 
pancy under the Act. Whereas, if he be a raiyat, those persons 
would only be under-raiyats, without the privileges or security 
afforded by the Act to ratyats. 


For the purposes of the Tenanoy Act, tenants are classed under 
three heads, viz, tenure-holdere, ratyats, and under-ratyats, that is 
to say, tenants holding, whether mediately or immediately, under 
ratyats. Fatyats, again, are divided into three sub-classes, i e, (a) 
raiyats holding at fixed rates, (b) occupancy ratyats, and (c) non- 
occupancy ratyats. The defendant has been entered as a settled 
raiyat at a fixed rent, evidently on the ground that under the lease 
the rent payable by him is permanently fixed. But it is to be 
observed that fixity of rent is no criterion for the determination of 
the point at issue, for a tenure may be held at a fixed rent equally 
with a ratyati holding. The question must, therefore, be decided 
on other considerations. 


Sub-section (1) of section 5 defines a tenure-holder to mean :— 
“ Primarily a person who has acquired from a proprietor or from another 
tenure-holder a right to hold land for the purpose of collecting rents or bringing 


it nuder cultivation by establishing tenants on it, and includes algo the succes- 
sore in interest-of persons who have acquired such a 1ight.” 
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And a raiyat is defined to mean :— ) 

“ Primarily a person who has acquired a right to hold land for the pur- 
pose of cultivating it by himeelf, or by members of his family, or by hired 
servanis, or with the aid of partners, and includes also the successors in interest 
of persons who have acquired such a tight.” 


Sub-seotion (4) provides certain rules for determining whether 

a tenant is a “ tenure-holder ” or ‘“‘ratyat.” Clause (b) is impor- 
tant: it says, “The court shall have regard to the purpose for 
which the right of tenancy was originally acquired.” Sub-section 

- (5) is equally important. It provides that where the area held by 
a tenant excesds 100 standard bighas (a little over 33 acres) “ the 
tenant shall be presumed to be a tenure-holder until the contrary 
is proved.” In determining the status, therefore, of a tenant. viz., 

è whether he is a tenure-holder or a raiyat, two elements have to be 
borne in mind, firstly, the purpose for which the land was acquired, 
and, secondly, the extent of the tenure or holding. A close ex- 
amination of the definition-clauses makes it quite obvious that both 


these elementis are closely inter-related. The law assumes the . 


raiyat to be the actual cultivator of the soil, either by his own 
labour or the labour of members of his family or by hired labourers, 
and it assumes also that ordinarily a larger area than 100 bdiyhas 
would make cultivation by the personal agency of the tenant im- 
probable. The presumption provided in sub-section (5) of section 5 
is founded on that hypothesis. 


In the present case, the land held by the defendant amounts to 
‘more than 250 acres; the statutory presumption certainly applies 
to him. He seeks to rebut it by referring to the purpose for which 
the lease was granted. The terms of the document have been 
carefully examined by the Settlement Officer, the Special Judge, 
and the High Court Their Lordships will, therefore, confine their 
remarks to its general features. Jt is an ordinary reclamation 
lease; it leases the land permanently to the lessee ata fixed rent 
to cultivate the same, after making it fit for cultivation at his own 
expense and by his own efforts. In other words, he is to reclaim 
the land at his own expense and bring it under cultivation. The 
sixth clause makes this quite clear. It says :— 


“ You shall, by reserving water and raising bandha [on the land leased ] 
make it fit for cultivation according to your will, and shall hold the same by 
cultivating it or having it cultivated, and you shall be competent to make such 
other arrangement or adopt such other convenient steps aa you consider neces- 
gary for cultivating the same.” 


The employment of the agency for the cultivation is left entirely 

- to the option of the lessee ; the land was leased for cultivation, that 
is, for agricultural purposes, but the agency to be employed is to 
be determined by the lessee ; he has the power to establish ratyats 
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or under-lease it to others or cultivate it himself, if he can. It 

cannot be said that the purpose is, primarily or otherwise, that the 
demised land should be cultivated by his personal agency. At the 
best, the lease may be said to be equivocal. In their Lordships’ 
opinion, the High Court and the lower courts were perfectly right 
to look to the attendant circumstances to judge of the purpose for 
which the lease was acquired and to determine the status of the 
defendant. Apart from the facts appearing in the lease to which 
the learned Jadges of the High Court have referred as indicating 
that the land was being taken for purposes other than that of per- 
sonal and direct oultivation asa ratyul, there is the outstanding 
circumstance that the land was leased to a man of means who 
appears to be a resident of another place for the purpose of reclama- 
tion and rendering fit for cultivation, the agency to be employed 

for carrying on the cultivation being left to his disoretion, ` p s 


Their Lordships think that the presumption under section 103B, 
on which the defendant relies, that aa entry in a record-of-rights 
finally published ‘shall be presumed to be correct until it is 
proved by evidence to be incorrect,” is fally rebutted by the circum- 
stances to which the eourts in India have referred in arriving at 
the conclusion that the defendant was a tenure-holder and nota 
ratyat. 


526 PRIVY OOUNOLL fA. L. J. m. 


Their Lordships are of opinion that this appeal should be dis- 
missed with costs and that they will humbly advise His Majesty 
accordingly. 


A. P. P. Appeal dismissed. 
E. Dalgado :—Solicitor for the appellant. 
The Solicitor, India Office:—Solicitor for the respondent. 
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HIGH COURT. 


AMIR HASAN KHAN 


oe ORIMINAL 
EMPEROR * 1918 


United Provinces Municipalities Act (II of 1916), section 807—Disobedience ‘April, 18. 
to notice—-Continuing breach—Daily fine, object of. Pra EA J 
Where under section 807 of the United Provinces Municipalities Act oa 
a Magistrate of the first class not only imposed a nominal fine ona person 
for Dot complying with a notice directing him to execute a certain work 
in respect of a drain but by same order made him liable to pay a dally 
fine until the notice should be satisfactorily complied with, held that the 
latter part of the order was illegal. 
The liability to a daily fine in the event af a continuing breach hag 
been imposed by the Legislature in order that a person contumaciously 
disobeying an order lawfully issued by a Municipal Board may not olatm 
to have purged his offence once and for all by payment of the fine im- 
posed upon him for neglect or refuanl to comply with the said order. 
The liability is to be enforced by the institution of second prosecution 
in which the questions will be (1) how many days have elapsed since 
the date of the first conviction during which the offender is proved to 
have persisted in the offence, and (2) the appropriate amount of daily 
fine, subject to the maximum prescribed. 
OrmıNaL Rergerenos made by E. H. Asaworre Esq., Sessions 
Judge of Cawnpore. SERS 
Sital Prasad Ghosh, for the applicant. -> 
R. Malcomson, (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Piaago1t, J.—The learned Sessions Judge of Cawnpore has re- Piggott, J. 
ferred to this Court in revision two orders passed by a Magistrate 
of the first class subordinate to him in connection with certain 
prolonged proceedings which have been going on between the 
Municipal Board of Fatehpur and a gentleman of the name of 
Munshi Amir Hasan Khan, who I understand isa member of the 
legal profession for something more than one and a half years past. 
On the 8th of January, 1917, it was proved against the said Amir 
Hasan Khan that he had failed to comply with a notice directing 

* Cr. Ref. No. 186 of 1918, 


| 
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Crnoxat him to execute a certain work in respect of certain property- 
eae namely, a drain about which there was some contention, between 
hi him and the Municipal Board. Under section 307, clause (b) of the 

Axr Hagan United Provinces Municipalities Act, which came iuto force on the 
KIAN lst of July, 1916, Munshi Amir Hasan Khan was liable to a fine 
v. which might extend to Rs. 500 and in case of a continuing breach 
EMPEROR. he was liable to a further fine which might extend to Rs. 5 for 
every day after the date of the first conviotion during which it 
might be proved against him tbat he had persisted in the offence. 
The trying Magistrate imposed the almost nominal fine of Rs. 5; 
but instead of contenting himself with warning the accused of the 
further liability which would attach to him from the date of this 
conviction, he purported by this very order of the 8th of January, 
1917, to direct Munshi Amir Hasan Khan to pay a further fine of 
Re. 1 per diem from the 9th of January, 1917, until the notice 
issued by the Municipal Board in respect of the drain in question 
should be satisfactorily complied with. As the learned Sessions 
Judge has pointed out the latter portion of this order is “illegal. 
The liability to a daily fine in the event of a continuing breach has 
been imposed by the Legislature in order that a person contumaci- 
ously disobeying an order lawfully issued by a Municipal Board 
may not claim to have purged his offence once and for all by pay- 
ment of the fine imposed upon him for neglect or refusal to comply 
with the said order. The liability will require to be enforced, as 
often as the Municipal Board may consider necessary, by institution 
of a second prosecution, in which the questions for consideration 
will be, how many days have elapsed from the date of the first 
conviction under the same section during which the offender is 
proved to have persisted in the offence aud, secondly, the appro- 
priate amount of the daily fine to be imposed under the circum- 
stances of the case, subject to the prescribed maximum of Rs. 5 per 
diem. To begin with therefore I must accept the reference of the 
learned Sessions Judge with regard to the order of the 8th of 
January; 1917. The following words will be deleted from the said 
order, namely, ‘‘ and also from to-morrow to a further fine of Re. 1 
per diem till the arch in question is removed.” 


The next question which I have to consider is an order passed 
by the same Magistrate on the 23rd of November, 1917. The 
matter was laid before this Magistrate in the form of a simple ap- 
plication asking him to enforce that portion of the order of the 8th 
of January, 1917, which I have felt it my duty to set aside. The 
Magistrate has as a matter of fact enquired into one of the two 
questions which I have suggested above as essential in the event of 
a further prosecution in respect of a continuing breach. He has 
considered carefully how many days had elapsed since the order 
of the 8th of January, 1917, during which Munshi Amir Hasan 

e Khan was proved to have persisted in his disobedience to the 
order of the Municipal Board. He has not however made any 





Piggott, J. 
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‘attempt to form an independent opinion as to the gravity of the Camtnat 
offence committed, as to the excuses which might be offered (and oa 
which apparently were offered) for the conduct of the accused S 
and as to the amount of the daily fine the imposition of which Amir Hasay 
would satisfy the ends of justice. Iam gratified to find, and it is KHAN 
one of the few circumstances in-connection with my examination v. 
of this record which is calculated to afford any satisfaction, PMPEROR. 
that the Magistrate has come to the conclusion that compliance Piggott, J. 
has now been made with the notice issued by the Municipal Board, 
he has held that such compliance was made, according to one 
part of his order, on the 7th of September, 1917, but according 
to another part of the same order, on the 17th of September, 1917. 
Farther, I find that Munshi Amir Hasan Khan has admitted liability 
io a certain extent. He fas made practical acknowledgment of his 
error by paying a sum of Rs. 139 in the way of a fine for his con- 
tinuing breach of the notice issued to him. It is quite possible 
that, if the Magistrate who enquired into this matter had felt him- 
self at liberty to exercise his disoretion in the same, he might have 
fixed the amount of the daily fine ata sum which would have made 
this payment of Rs. 139 sufficient to clear the accused person from 
liability. While therefore I should have been reluctant to interfere 
upon a merely technical ground with the proceedings resulting in 
the order of November 23rd, 1917, bad I thought that everything 
which an accused person in a proceeding taken in respect of a con- 
tinuing breach under section 307, clause (b) of the Local Municipa- 
Jities Act was entitled to have enquired into and considered had 
been as a matter of fact so enquired into and taken into considera- 
tion by the Magistrate, I think that this order of November 23rd, 
1917, is open to objection in substance as well asin form. I set it 
aside accordingly. The sum of Rs 102 required under the terms 
of this order to be paid by the accused Munshi Amir Hasan Khan, 
if paid, will be refunded. 


It will be observed that, while accepting the rest of the refer- 
ence made by the learned Sessions Judge I have passed no order 
directing any refund in respect of the sum of Rs. 139 paid by 
Munshi Amir Hagan Khan prior to the order of November the 23rd, 
1917. No doubt that payment was actually made in compliance 
with tbat portion of the order of January the 8th, 1917, which I 
have set aside as inoperative ; but a liability to a fine fora con- 
tinuing breach attached to Munshi Amir Hasan Khan under the 
provisions of the statute itrelf, independently altogether of the 
above order. He has virtually aseessed his -own liability at 
Rs. 139 and I can see no reason why this should not be accepted. 
At any rate I pass no order of re-payment in respect of this sum of 
Rs. 139. Let the record be returned. 


Record returne, 
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RAM CHANDRA NAIK KALIA (Plaintif ) 
versus 
RAGHUNATH SARAN SINGH DEO 
: $} - : : ‘ » 
AND ANOTHER (Defendants) 


Civil Procedure Code (Act V of 1908), section 73-—Rateable distribution— 
Ewecution of decree—Proportionate distribution of sale-proceeds—Suit ‘for 
refund of assets distributed. 


‘Held that a anit brought by a plaintiff (a decree-holder) for refund of 
assets before the actual distribution of them to the other decree-holdey 
was premature and liable to be dismissed. Where plaintiff and defendanta 
held money-deorees against certain judgment-debtors, and the judgmient- 
debtors of the plaintiff represented only 3/ths of the propert sold, held 
that ‘the plaintiff was entitled’ to rateable distribution out of the {t the 
'whioh was' the share of hia jadgment- -debtore. 


First AppuaL from a decree of E. Besies. Esq. g Subordinate 
J udge of Mirzapur. 


Sital Prasad Ghosh and K. N. Laghate, for the appellant. 


B. E. O'Conor, Tej Bahadur Sapru and Lalit Mohan Banerji, for 
the respondents. 


The judgment of the Court was delivered by 


TUDBAŬL, J.—This is a plaintiff’s appeal. He and the two de- 
fendants-respondents are three decree-holders. One Farzand Ali 
died leaving a certain number of heirs of whom Musammat Najm-un- 
nissa was one, she being his widow. She’ brought'a suit as 
against her co-heirs to recover Rs. 97,500 due to her as dower. 
The other two defendants-respondents brought suits against all 
the heirs of Farzand Ali including Najm-un-nissa and obtained 
decrees as against them for monies due from Farzand Ali ` In all 
three cases the sums found due were recoverable from the assets ‘of 
Farzand’ Ali which had come to the judgment-debtors by inberit- 
ance.’ A certain property was attached and sold in execution of the 
decree obtained by the defendant No. 1, and the plaintiff applied for 
rateable distribution, so also did defendant No. 2. The plaintiff, we 
may state here, is the transferee of the decree of -Musammat 
Najm-un-nissa. Rateable distribution was allowed only in respect 
to $ths of the sum recovered inasmuch as the judgment-debtors in 
the plaintiffs decree represented only ths of the- estate. ‘Before 
the money was paid out to the other two decree-holders, plaintiff 

ee ° F. A. No. 801 of 1915. 
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brought, ‘the present. suit actually, to recover the sums Say bich he 
oonsideredshad been improperly awarded to the other two , defen- 
dants. i The court below, dismissed his suit holding i in the first place 
that it was premature having been ‘brought. before the money had 
actually been paid and secondly on the merits holding that proper 
rateable distribution had been made. It based its decision on the 
Fall Bench decision in Ganesh Das -Bagrea v. Shiva Lakshman 
Bhakat (1) That. is a.decision which has been «followed in this 
Court jin, the, case of, Gatti Lal v. Bin: Bahadur Sahai (2). 
The plaintif comes here on appeal ‘and challenges the lower court’s 
finding: It is quite clear as a matter of actual fact that the suit 
was premature inasmuch as it was brought before the money had, 
been paid but it is unnecessary to decide the apveal on a technical 
point when on the merits it must equally fail. 


The two decisions mentioned above. apply. to the, ;case,and it is 
quite clear that the court below has rightly applied, the principle. 
laid dowa therein. The plaintiffs jad gment-debtors only represented 
34 ths of the estate and clearly only $ths of the amount ‘recovered 


was liable to be distributed rateably. The figures of the distribu- . 


_tion have not been challenged. - In our opinion. there is no force in 
the appeal. We therefore dismiss it with costs. 
a Appeal dismissed. 
(1) [1908] 1. L. R., 30 Cal., 583. (2) [1904) I. L. R., 27 All., 158, 


RAM’ RICHCHA PRASAD TEWARI ann orusns (Defendants) 
. uersus 
RAGHUNATH PRASAD TEWARI AND OTHERS ( Plaintif)" 


au p port, othe 2 
Contraat Acii IX of 1872) peotion 69, application of Pronstiy sold sibieni 
to morigage—Money left with vendes to pay iw of —Suit for, pre-emption— 
Pre-empior directed under decree to pay full price—HMoney withdrawn 
by vendes—Morlgags not discharged by him—Suit by mortgages decreed 
against pre-emptor—Pre-emptor discharges decree to save prepari y—Suit to 
recover from vendes money so paid—Vendee not liable. 


Certain property was sold subject to -a mortgage. ii vendor left 

money in the hanđis of the vendee sufficient to discharge the mortgage. A 

sult was brought to pre-empt the sale but the decree made the pre-emptors 

liable to the vendees for the entire money and not for the amount actually 

paid by the latter, The pre- emptore paid the whole of the, sale - consi- 

deration as directed { in the decree and got possession. The vendees “did 
° 8. A. No. 1760 of 1916, 
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not pay of tbe mortgage but withdrew from court the money deposited 
by the pre-emptor. The moitgagee brought a suit for sale whioh was 
decreed and the pre-emptors iu order to save tho property from sale paid 
off the amount due to the mortgagee. They then brought a suit to re- 
cover from the vendees the money so paid by him. 
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Heid that the plaintiffs were not entitled to recover inasmuch as there 
was uo contractual liability between the plaintiffs and the defendants nor 
was there that liability which the law implies noder ciroumstances where 
one man is compelled to pay mouey for which another is legally liable. 


Secoxyp ArPEAL from a decree of E. Bennet, Esg., District 
Judge of Gorakhpur, reversing a decree of Maulvi Ali Ausat, 
Mansif of Deoria. 


S. M. Sulaiman, for thé appellants. °. 
Surendra Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


Riogarps, O. J.—This appeal arises under the following cir- 


‘cumstances. Certain property which was subject to a mortgage 


was sold. The vendor left in the hands of the vendee a portion of 
the consideration which was to go in discharge of a mortgage. A 
suit was brought by the plaintiffs for pre-emption of the property 
sold and a decree was obtained Very unfortunately the decree 
directed that the plaintiffs should pay into court as a condition 
precedent to getting the property the whole of the purchase money. 
The plaintiff ought not to have been asked to pay the entire price 
He ought to have been only directed to pay in the amount of cash 
which the vendee had paid to the vendor, retaining in his hands 
the balance of the purchase money for payment of the mortgagee 
just in the same way as the original vendee was to 1etain part of 
the purchase money. The plaintiffs paidinto court the full par- 
chase money and got possession of the property. The defendant's 
predecessors drew out of court the fall amount deposited by the 
plaintiffs but never discharged the mortgage or any part of it. 
Later on a suit was brought by the mortgagee and the plaintiff in 
order to save the property had to pay the mortgage money. They 
then instituted the present suit to recover from the defendants 
the money left in the hands of the vendee for payment to the mort- 
gagee together with interest. The court of first instance dismissed 
the suit. The lower appellate court has decreed the suit. Hence 
the present appeal by the defendants. We should have been very 
glad to have seen our way to uphold the decree of the court below, 
because there can be no doubt that the defendants have kept in 
their hands money which clearly they should have paid to the 
mortgagee. But the question is upon what basis can the plaintiffs 
sucoeed. The defendants or their predecessors-in-title never enter- 
ed into any contract with the present plaintiffs to pay the money 


\ 
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tothe mortgagee. Even the mortgagee himself could not have 
recovered this money from the defendants The obligation of the 
defendants’ predecessor-in-title was one based on his contract with 
the original vendor. The whole trouble arose from the plaintiffs 
not taking care that the pre-emption decree was drawn up in pro- 
per form directing that they should only pay the amount which the 
defendants’ predecessor-in-title had paid to his vendor. We con- 
sider that under the circumstances of the present case there was no 
contractual liability between the present plaintiffs and the defen- 
dants. Nor was there that liability which the law implies under 
certain circumstances for instance where one man is compelled to 
pay money for which another is legally liable. Section 69 on 
which the court below relies clearly is not applicable to the cir- 
cumatances of the present case. We must allow the appeal, set aside 

è the decree of the court below and restore the decree of the court of 
first instance with this modification that we direct the parties to 
pay their own costs throughout. 

® 


Appeal decreed. 


MAKHAN SINGH (Defendant ) 
versus 
JAHAN KUAR anD AnorugEr (Plaintiffs )* 


Pre-amption—Consideration—Ouus of proving— Whether vendes bound to prove 
every detail of the consideration. 


Prima jacie the consideration stated in a sale-deed is to be taken as the 
trae consideration in a suit for pre-emption. Where, however, the plain- 
tiff shows that the price igs a very excessive price, he can shift the 
onus on to the vendee of showing that the consideration stated iu the deed 
was actually given. . 

A court la not justified in treating a suit for pre-emption as if it were 
suit by a reversioner seeking to set aside a sale deed made by a Hinda 
widow, by casting on the vendee the onus of proving every detail of the 
consideration. 

SECOND ÀPPEAL from a decree of A. G. P. Putian, Esg., Dis- 
trict Judge of Mainpuri, confirming a decree of Pandit Piare Lal 
Katara, Subordinate Judge. 

Surendra Naih Sen, for the appellant. 

Sham Krishna Dar, for the respondents. 

° 8. A: No. 275 of 1917. 
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The judgment of the Court was delivered by 


Riowarps, C. J.—This appeal arises out of a suit for pre-emp- 
tion. The first court granted a decree on payment of Rs. 88. The 
lower appellate court confirmed this decree. The vendees appealed. 
The first point taken is that the custom is not proved as giving a 
right to the plaintiffs. We consider that the courts below were 
justified in holding that the plaintiffs bad a right of pre-emption, 
The next point is the question of consideration. The consideration 
stated in the sale deed is Rs. 2,000. The plaintiff's own witness 
admitted that the property was worth Rs. 2,400 and there can be 
no doubt that’ the property was worth at least Rs. 2,000. It is 
very difficult to understand how the courts below came to give the 
plaintiffs a decree conditional upon payment of Res. - 88 only. 
Prima facie the consideration in the sale deed is to be taken as the 
true consideration. No doubt where the plaintiff shows that the 
price isa very excessive price, he can shift the onus on to the 
vendee of showing that the consideration stated in the deel was 
actually given. To all intents and purposes if Rs 88 was the ac- 
tual sum paid in the present case, the transaction was a gift in 
which case there would be no right of pre-emption at all. What 
the courts below have really done is to throw the onus upon the 
vendee of proving all the details of the consideration and this not- 
withstanding that the property is worth fully the amount stated in 
the sale deed. The courts below appear to have treated the plain- 
tiffs as if they were reversioners'suing to’ set aside a sale deed made 
by another Hindu female. We do not think that the court was 
justified in treating a suit for pre-emption in this way. If the re- 
versioners think fit to challenge the alienation by the vendor in the | 
present case they can do so but in the present pre- emption ‘suit we 
think the plaintiffs must pay the consideration stated in the sale 
deéd. We accordingly vary the decree of the court below by sub- 
stituting the sum of Rs. 2,000 for the sum of Rs. 88.’ This sum 
must'be paid on or before the 8th of August next. If thé sum i$ not 
paid within this time the suit will stand dismissed with’ costs in all 
courts. In any event the appellant will get his costs of this 
appeal. 


Decree varied. 


- 
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JWALA PRASAD anv anorner (Plaintif's) rvit 
VETEUS 1918 
EAST INDIAN RAILWAY, COMPANY (Defendants)* May, 16. 


Civil Procedure Code (Act V of 1908), aection 11 §—Plaini returned by Munei f BANERII, J 
for presentation to proper court—Decision afirmed— Revision— Erroneous Ryvxs, J. 
decision of question of law. i 


Where a Munsif-returned a plaipt for presentation to the proper coart 
on the ground that the cauge of action had pot arisen within hig jurisdic- 
tion and hie decision was affirmed by the appellate court, held that the 
decision was not open to revision by the High -Court it being only an 
eMoneous decision of a question of law which the courts below had 
juriadiction to determine. ; 


Civin Revistun from an order of E. H. Asawogra EsqR., 
District Judge of Cawnpore. 


B. M. Vyas, for the applicant. 
Ladlt Prasad Zutshi, for the opposite party. 
The judgment of the Court was delivered by 


Banensi, J.—The plaintiffs brought a suit against the Hast Banerji, J. 

Indian Railway Company in the court at Cawnpore for recovery 
of certain money deposited by them with the Railway Company in 
Calcutta. The Subordinate Judge held that the Cawnpore court 
had no jurisdiction to entertain the suit and ordered the plaint 
to be returned for presentation in the proper court. An appeal 
was preferred from this order to the District Judge and the learned 
District Judge affirmed the decision of the court of first instance, 
This is an application for revision of the appellate order of the 
District Judge. Admittedly no appeal lies from such an order. 
It is also admitted that the District Judge had jurisdiction to 
entertain the appeal before him. If in the exercise of his jurisdio- 
tion he committed an error (we do not hold that he did so) that 
does not give the applicants a right to apply in revision under 
section 115 of the Code of Civil Procedure. In our opinion this 
application cannot be entertained, 


We accordingly dismiss it with costs. | 
| Application rejected, 
Civil Revision No, 18 of 1918, : 
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wae DOOBAR TEWARI AND OTHERS 

1918 versus 

” 

May, EMPEROR 
Kati District Magistrate, jurisdiction of—Accused to furnish bond with one surety— 

R | Order illegal. 

Where a District Magistrate was not trying a case as a court of appeal 
he had no jarisdiction to direct that each of the accused convicted should 
furnish a bond for a certain amount with one surety of a like‘amount. ® 

CRIMINAL Revision from an order of R. H. Win IAMSON Hag , 
District Magistrate of Basti. J 
Satya Chandra Mukêrji, for the applicants. 
R. Maleomeon, (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 
Know, J. Knox, J —This application succeeds. The District Magistrate 


had no power to direct that each of the accused convicted furnish 
a bond for Rs. 200 with one surety fora like amount. At the 
time when he passed the order he was not trying the case as a court 
of appeal. I direct that the order be set aside and any security, 
that may have been furnished. be quashed. Let the FEEOEG be 
returned. 


Record returned. 
* Or, Rey. No 190 of1918, 
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RADHA KANT LAL AND OTBERS ... FPlaintif's 
versus 


MUSAMMAT NAZMA BEGAM AND ornens... Defendants. 


Hindu Law-~ Gifi—Mitakshara—TIssue as to joint or separate estate-— Blending 
of self-acquired and joint funds—Gift by managing member of joint family 
property. 


4 


A member ofa Hindu joint family may convert his self-acquired pro- 
perty into ancestral family estate by throwing it into the common 
stock. 


C1iviL 


1917 


Nov. 1,26 
§, Dec. 14. 
LORD 
BUOoK- 
MASTER, 
SIR 
JOHN EDGE, 
Mr. AMEER 
ALI, 

Sin WALTER 


A Mitakehara family of five brothers separated in estate. Dand Æ PHILLIMORE 


two of the brothers, continued to live together, D acting as guardian of 
K, who wasa minor. Later on ason Æ was born to D. Later still 
D.D a third brother died, and property came to D and K from his 
estate. D kept only one acconnt of the profits of this property, even 
after K oame of age; and he kept only one account for all hia receipts 
fiom this and other property and of all hig expenditures; A deorh parti- 
tion (i. é., partition by metes and bounds) was later made between D 

‘and K and mutual exchanges made whereby D gave up his share in 
certain ancestral property for K’s share in property acquired from D.D's 
estate, and vice versa. 

In a sult by D's son R and grendeons (the appellants) after D's 
death to" set aside deeds of gift made by D in favour of the respondents 
on the ground that the property given was ancestral property and the 
gifts In consequence invalid. 

Held, that’ even assuming that the property “coming from‘ D.D’s 
estate was D’s ‘self-acquired property, yet by blending the income of 
that property in the accounts with the income of the new joint family 
constituted on R's birth by D and Hand by the matual exchanges with 
K, D had shown his intention to treat what came to him from D.D ag 
joint property and had converted it into ancestral estate: that the pro- 
perties included_in the deeds of gift were therefore joint family proper- 
ties of which D had not the right to = and that the appellants 
were entitled to recover them. 

Lal Bahadur v. Kanhaya Lal, [1907] 84 I. A., 65; B.O. I. L. R., 29 
AlL, 244 ; 

Pandit Suraj Narain Lal v. Pandit Ratan Lal, eas 441, A., 201 ; 
S. O. 15 A. L J. R., 684, followed. 
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CONSOLIDATED APPEALS from deerees of the Oalcutta High 
Court, dated June 2, 1913, reversing deerees of the Subordinate 
Judge of Gaya. 


The facts are sufficiently stated in their Lordships’ judgment. 
The plaintiffs Radha Kant Lal and others sued to set aside two 
deeds of gift made by their ancestor Drigpal Lal, deceased, in favour 
of his mistress, Nazma Begum, and his daughter by her, Kulsam 
Bibi. The main question for determination was whether the pro- 
perties comprised in the deeds of gift were the self-acquired pro- 
perty of Drigpal or whether they were or had become the ancestral 
property of the joint family of which Drigpal and plaintiffs were 
the co-parceners. The trial Judge substantially allowed the plain" 
tiff’s claim but on appeal the High Court (Oarriy and Tennon, Jd.) 
reversed this decision and dismissed the suit. Hence this appeal 


De Gruyther, K. C., (with him Sir W. Garth) for the appellants, 
submitted that Drigpal and his brothers did not inherit Din Dayal’s 
properties as collaterals, (in which case they would be self-Acquired) 
but obtained them for valuable consideration paid out of joint family 
funds, and that the properties were therefore joint family property. 
Even assuming that the properties were self-acquired when they 
first came to Drigpal’s hands yet he threw them into the common 
stock of the joint family and treated them as joint. That was 
clear from the way in which the accounts were kept and the subse- 
quent partition proceedings between Drigpal and his brothers. 
They relied on 

Suraj Narain v. Ratan Lal, [1911] 44 I. A., 201; 8.6.15 4. L J. 


R., 684 ; 
Lal Bahadur v. Kanhaya Lal, [1907] 34 I. A, 65; 80, LL R., 
29 All., 244. 


The respondents did not appear. 
Their Lordships’ judgment was delivered by 


Sır WALTER Paruimore, Bart.—-The suits to which these 
consolidated appeals relate concern the validity and effect of two 
deeds of gift made by one Drigpal Lal, deceased, the father of the 
first plaintiff and appellant, and grandfather of the other plaintiffs 
and appellants, in favour of two concubines and the daughter of 
one of them. 


The son asserts that he and his father were joint members of a 
Hindu family, and that the properties to which the gifts relate 
were part of the joint family estate. This is the question to be 
determined in the suit. l 


Some of the properties in question came to Drigpal from the 
estate of his brother, Din Dayal, and others were acquired by the 


use of the revenues of Din Dayal’s estate ; and the first matter to 


rn 
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be enquired into is whether the property which came to Drigpal 
from Din Payal’s estate was self-acquired property or came to him 
as part of the joint family estate. 


The circumstances in which it was acquired are as follows :— 


Drigpal and Din Dayal were two of five brothers who were at 
one time all members of a joint Hindu family. Din Dayal was 
adopted by his uncle and went out of the family. Another 
brother died without male issue. This left Duli Chand, Drigpal, 
and Kanhaya. 


These three brothers separated in estate in the year 1876. 


Din Dayal died on.the 8th March, 1878, leaving no issue, but 
leaving surviving him his widow, Rukmini, and two widows of his 
adoptive father. 


The succession to his estate if he died intestate would therefore 
be ag foMows :-— 


The widow Rukmini would take for -her life, giving mainten- 
ance to the other widows. These, if they survived her, would 
take for their lives (it matters not for this purpose in which order 
inter se), and then those who at the death of the survivors of the 
three widows would be the male heirs would take the property. 
At the moment of Din Dayal’s death these would be the three 
brothers; but it could not be foreseen who would be the male heirs 
when the succession ultimately devolved upon them. Din Dayal, 
though he made no legal will, expressed his last wishes as to the 
disposal of his estate, and they were, according to the recital in an 
Ikrarnama, dated the 3rd April, 1878, and exeouted by the widow, 
to the following effect :— 


`" That after my death you”’ (that is, Dali Chand and Drigpal)’ ‘ and 
Babu Kenhaya Lal shall, as proprietors, enter upon possession of all my 
properties, moveable and immoveable, all mortgage and simple bonde, 
all deoretal moneys, zar-peshgi moneys and Bhurna moneys, houses and 
money at Ramna situated in Sahebguago, zillah Gaya, and over every 
other kind of properties belonging to me; that yoaahill allow my wife 
to remain during her life time in possession of my dwelling-house situat- 
ed in Kasba Haswa...... ; that you shall pay to her one lakh of rapees in 
oash to defray the expenses of performing religious rites ani pilgri mage, 
from your ows pooket; that shall, yoa allow all money in cash and 
ornaments which are in the house at Haswa to remain in the possession 
of the Musammat during her life; that yon shall pay her rupees ten 
thousand in cash annually, besides olothing and grains enfficient for her 
use’; that you shail pay to Masammat Jado Koer and Dhupa Koer, the 
widows of Babu Murali Ram, who are my mothers, rupees 2,500¢each 
annually in each, besides clothing and grains sufficient for their use ; that 
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you shall make a Aiba or gift to Musammat Rama Koer, daughter of 
Babu Girdhar Lal, my deceased brother, of 16 annas of mouzah Lodipar 
Jafra and Shaikpara appertaining to Lot Lodipur Jafra,*16 annas of 
mouzah Korigawan appertaining to Lot Sandha Manjhigawan......and 16 
annas of mouzah Kumharwa Girji Bandbanna appertaining to Lot Ba- 
mendih, &o., being 12 kalame known as mahal Ratni......with all the 
dependencies aud all the chucks of the mouzah aforesaid, situate in zillah 
Gaya ; that you shall pay rupees 1,200 in cash annually, and clothing 
and grains sufficient to meet her requirements, to Musammat Annapurna, 
Tawaif, provided that she does not lose her chastity and character and 
continue in the Pardah; that you shall make gift to Babu Somar Ram 
of 16 annas of mouzah Jatsgari......; aud that you shall execute deeds 
in accordance with the above directions in favour of these persons.” 


All parties were desirous that these wishes should be carried® 
into effect, and accordingly a series of documents were executed, 
the first being the /érarnama already mentioned whereby the widow 
purported to dispose of all the property of her deceased fiusband 
in favour of the three brothers. 


Then there was a bond given by the brothers to the widow with 
a mortgage, to secure the payment of the lakh of rupees; a cove- 
nant, with a charge on certain property, to pay to the father’s 
widows the stipulated annuities and maintenance ; a covenant with 
the concubine to pay her the agreed annuity and maintenance; a 
deed of gift in favour of the adopted nephew; and a similar deed 


of gift in favour of the niece. 


The lakh of rupees was paid in two instalments within six 
months of the death, and the bond was discharged. The money 
found to pay Rukmini by the three brothers came out of ancestral 
family property. 

The three brothers entered into possession of the estate, and 
paid the annuities and maintenance to the various ladies. The 
father’s widows died first, and then Rukmini in the course of the 
year 1882. 


The annual income of the property is said to have been rather 
more than half a lakh, so that the arrangement, as it turned out, 
was not such a bad bargain for Rokmini, and was advantageous 
to the father’s widows. For the concubine, niece, and adopted 


nephew it was pure gain. 


It was contended on behalf of the defendants that the Jkrar- 
nama of the 3rd April, 1878, executed by Rukmini in favour of 


the three brothers was inoperative to pass more than her life interest, 


and that the brothers who survived her must be deemed to have 
taken the property by inheritance, in which case, being an inherit- 
ancé from a collateral, it would be self-acquired, and not to have 
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taken it by purchase, in which latter oase it would be ancestral 
family property, 


That it was the intention of the deed to pass the whole pro- 
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perty is obvious. If Rukmini was only conveying her life interest, Rapua Ka 


and if either of the father’s widows had survived her, the survivor’s 
estate would have been interposed before that of the brothers. 
Even if it be supposed that the father’s widows were so far parties 
tothe transaction that they could not have claimed their life 
interest in the event of their surviving Rukmini, there was, as 
already observed, no certainty that the three brothers would have 
all survived Rukmini, so as to be the heirs at her death. More- 
over, the gifts in favour of the adopted nephew and niece would 
have failed. : 


It may be, however, that though this was the intention of the 
deed, its only legal operation would be the restricted one for which 
the defendants contend. 


A gvidow has only a limited power of disposition of the property. 
She can, however, alienate the estate in certain circumstances and 
under certain conditions. Whether» in the circumstances of this 
case she could effect a valid alienation is a matter of some difficulty. 
The Subordinate Judge thought that she could; the High Court 
held that she could not. i 


Their Lordships are relieved from pronouncing upon this point 
of law, because they are of opinion that as regards the property 
which came from Drigpal the plaintiffs can succeed upon another 
ground. 


Assuming that the three brothers—and in particular Drigpal— 
acquired this property as collateral heirs, and took it therefore as 
self-acquired property, it is well established that a member of a 
Hindu family may convert his self-acquired property into ancestral 
family estate by throwing it into the common stock ; and this is, 
in their Lordships’ opinion, that which happened in the present case. 


As already stated, Drigpal and his two brothers had made a 
partition of their joint family estate in 1876. At the time of the 
death of Din Dayal and the accession of the three brothers to his 
property, Drigpal was acting as guardian of his younger brother 
Kanhaya. Accordingly one book was kept for their joint share of 
Din Dayal’s estate ; and this system of book-keeping, which started 
on the 2nd October, 1878, was continued till the 11th February, 
1880, when Kanhaya came of age. Thereafter no separate book 
was kept by or for Drigpal in respect of the property which had 
come to him from Din Dayal; but there was one account for all 
Drigpal’s receipts from all sources, whether it was income from 
joint family property, or from that which he had acquired from 
Din Dayal, or any other source of revenue, and similarly for ql his 
expenditure of whatever kind. 
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Now his son, Kadhakant Lal, the first plaintiff and appellant, 
had been born on the 31st May, 1877, and from that time forward 
there had been a joint family estate for him and his father. And, 
if the accounts from 1880 onwards are such as to show a blending 
of the properties, the ordinary inference to be drawn is that Drig- 
pal had thrown the property which he had acquired from Din 
Dayal into the common stock. 

This matter has come more than once before this Board, and 
was the subject of decision in the cases of Lal Bahadur v. Kanhaia 
LalQ), und Pandit Suraj Narain v. Pandit Ratan Lal, decided on 
the 30th January, 1917 (2) 

The Subordinate Judge held that Drigpal had amalgamated the 
two properties, and the two grounds upon which his decision to 
this effect is supported by the present appellants are :— 


First, the intermixture of and the blending of the receipts and 
payments in one account with those belonging to the ancestral family 
property ; z 

And, secondly, that whe Drigpal and his younger - brother 
Kanhaya took the further step of effeeting what is called “a 
deorh partition,” that is, not merely a separation of interest, but 
an actual partition of the several properties constituting their 
estates, mutual exchanges were made whereby Drigpal gave up 
his share in some ancestral family property for Kanhaya’s share 
in property which came from Din Dayal, and woe versa. 


The High Court took the opposite view. As to the argument 
drawn from the exchange, the judgment of the High Oourt is ag 
follows :— 

‘© The first point made was with regard to the deorh partition whioh 
took place between Drigpal Lal and Kanhaya Lal on the 8th May, 1881. 
It was argued that, on that partition, Din Dayal’s properties were exchang- 
ed for joint properties and vice versa. When, howover, this point came 
to be investigated it appeared that there was no such general interchange 
asthe plaintiffs would have us believe. Only two possible instances 
were given us, and of these one is capable of an obvious explanation and 
the other is not fully proved. The first instance was with regard to 
mouzahs Sikandarpur and Asarhi. It is doubtless the case that mouzah 
Sikandarpur was ancestral while mouzah Asarhi had come from Din 
Dayal. These mouzabs are contiguous and of equal value go far ag one 
oan tell from the jama They both form part of mahal Asarhi Sikandar- 
pur. Atthe partition it seoms that Drigpal took 10 annas 8 pies of 

Sikandarpur, while Kanhaya Lal took 10 annas 8 pies of Agarhi, so that 

each brother got two-thirds of a separate village instead of a one third 


è 
(1) [1907] 841. A., 65,8. o. I. L. R., 29 AN., 244. 
(2) Since reported, [1917] 44 I. À., 201, 15 À. L. J. R., 684. 
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share in the two. This clearly was a matter of convenience and cannot, 
weghink, be regarded as evidence of amalgamation of properties ances- 
tral and acquired from Din Dayal. Neither of these villages, it may be 
observed, forms part of the subject-matter of the pregent suit. 


“ Then it was said that fer mouzah Pillich touzi No. 204 an ancestral 
. mousah, two mouzahs, Nanand and Sonchari, which came from Din 
Dayal, were exchanged. For this the evidence is i:xhibits 45 and 47, 
applications made by Drigpal Lal, and Exhibit 64, an application made 
by Kanhaya Lal, for mutation of names. The exchange of these villages 
does not appear to have been very satisfactorily established from these 
two Exhibits. In the absence of any koras or other reliable evidence as 
to the precise details of this partition, it would be impossible to draw the 
conclusion which the plaintiffs wish us to draw from the very meagre 
evidence with regard to these two exchanges. ” 


It should be observed that the High Court agrees with the 
SuhoMdinate Judge in respect of the exchange of Sikandarpur 
and Asarhi;and their Lordships are of opinion that the exchange 
of Pillich for the two mouzahs specified was satisfactorily proved 
by the documentary evidence. This evidence was further :upple- 
mented by the oral evidence of the witness, Gajadhar Lal. More- 
over, there was oral evidence uncontradicted from this witness 
and from Bhekhi lial, proving the exchange of two more villages. 
A more striking proof of the throwing together of the two properties 
into a common stock there could hardly be. 


Drigpal gives ancestral family property, and recèives his 
brother’s share in property coming from Din Dayal. He gives 
Din Dayal property and receives his brother’s share of ancestral 
family property. 

There is not only one case which standing by itself could 
with difficulty be explained away ; but there ara four instances. 

Turning now to the accounts, the Judges of the High Court 
agree that, from and after the “deorh partition” in 1881, Drig- 
pal’s accounts were undoubtedly more or less mixed up. But 
they observe that Drigpal had five Tehbils or tills. The judgment 
then proceeds as follows :— 


- u We have been taken throogh the accounts at great length by the 
learned counsel for the respondents, and we donot think that it is pos- 
sible to draw any very definite conclusion from these accounts ; first, 
because a large number of the accounts which were kept by Drigpal or 
under his direction, relating to his estate, have not been produced ; and, 
secondly, because the plaintiff Radhakant, who alone could speak with 
authority as to these aocounts, and their precise object and nature, has 
not ventured to go into the box. All the papers which were in the 

' possession of Drigpal at the time of his death have passed to Radhakant, 
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and the fact that he has not produced so many of them must weigh very 
strongly against him. There is no one general or central accofnt which 
shows that the whole of Drigpal’s estate was dealt with asa unit. In 
particular, we may mention that with the exception of Exhibits 16 and 
18 no books of acoonunt of the mica mining businese—either the Seka 
books at the mines or the stock books—are forthcoming. None of the 
* Khazana haveli’ or of the Caloutta books have been produced, nor have 
any books after 1308. In 1804 certain mouzahs acquired after the 
death of Din Dayal, and in 1310 certain of the Din Dayal villages, were 
set apart for the pocket expenses of Drigpal, and in 1809, it is said, a 
certain ancestral village was set apart for the pocket expenses of Radha- 
kant. In respect of the village set apart for Drigpal, separate accounts 
were admittedly kept. None of these books have been produced. The 
iamasuki bahis dealing with bonds and money-lending business are not 
forthcoming, nor the books of the mail.cart business. The learned coun- 
sel for the respondents attempted to minimise the effect of this nen-pro- 
duction of books ; but it is, in our opinion, a very serious matter. If all 
the books of Drigpal had been produced, it might have been possible to 
ascertain precisely how his accounts were kept and with what object. 


Phe plaintiffs are said not to have produced the books of the 
~general account already mentioned, which was begun on the 11th 
February, 1880. The books of the general account were produced 
to about the end of the year 1892. The explanation offered of the 
non-production of the later books is that after 1892 they were 
thought to be of no importance, because all the properties which 
Drigpal bought had been acquired by this time, and the only object 
of production the accounts after the first year or two was to show 
that these properties had been bought out of the common stock, and 
therefore formed part of it. 


This is not strictly accurate, for one property at least was 
bought after 1892. But once given that the account shows 
that the properties had been blended, the later accounts are, for 
this purpose, immaterial. Properties once brought into a common 
stock cannot be taken out of it again. 


Then, as to the ‘statement that ‘there is no one general or 
central account which shows that the whole of Drigpal’s estate 
was, dealt with as a unit,” their Lordships cannot accept this as 
accurate. : 


The account already so often mentioned purports to be a general 
account, into which all receipts and payments are brought. It 
might, perhaps, be said that it is only a cash book and not a ledger. 
But it appears to be a similar book to that which was produced to 
the Board in the case of Pandit Suraj Narain v. Pandit Ratan Lal, 
as to which their Lordships. observed : “ It is not strictly an account 
book at all, but a book in which is recorded from day to day 
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various payments and receipts of money from different sources;” Civit 
and from which their Lordships drew the inference in that case nee 
that the than who kept the account had “so blended his own pro- al 


a 


perty with the joint property as to make the whole joint property.” Rapsa Kant 
As to the non-production of the khazana haveli, their Lordships La 


cannot see what assistance the production of these books, if, indeed, N Mis 

such are kept, would have been. P 
No doubt the plaintiff, Radhakant, did not give evidence ; but Sir Wal 

the men of business of the family did. And it does not appear that dei 


any point was made in cross-examination or in the conduct of the 
trial, that any material books had been kept back; and no such 
idea seems to have occurred to the Subordinate Judge. 


There remains one piece of evidence which makes in favour 

„OË the respondents, and that is furnished by the recitals in the two 

deeds which are attacked by the present suits. They are in similar 
terms and are as follows:— 

“ Wy income from ancestral properties was only 13,000 rupees, but 
subsequently I got the estatea of Babu Girdhari Lal and Babu Dindyal Lal, 
yielding an income of 29,000 rupees. After my separation from Babus Duli- 
chand and Kanhayalal, I acquired lots of properties by my own labour and 
exertiong.and from my own fund, by means of trade, and the ‘ticca’ (meaning 
a ticca lease of Dourchanch, which by making improvement now yields an 
income of 88,000 rupees). Jn this way I am now possessed of four kinds of 
properties, vis.:— 

(1st.) The ancestral properties ; 

(2nd.) The estate of Babu Girdhari Lal; 

(8rd.) The estate of Babu Dindyal Lal ; and 

(4th) The self-acquired properties ;, 
with regard to which [ have full powers of transfer.” 

The effect of these recitals, which were probably intended to 
make evidence, is somewhat weakened by the fact that, ina depo- 
sition made in another suit, Drigpal stated that a property which 
he gave to a son by one of these concubines, named Sultan Baha- 
dur, had been given with the consent of his lawful son, the plain- 
tiff Radhakant; and this property came from Din Dayal. 


Their Lordships cannot attach sufficient countervailing weight 
to these recitals to displace the strong evidence from the exchanges 
and the accounts; and upon the whole, they come to the conclusion 
that, assuming that Drigpal acquired his share of the property of 
his brother Din Dayal as self-acquired property, he. so dealt with 
it afterwards as to make it joint property with his ancestral family 
estate, of which family, the first plaintiff and, as they were born, 
the other plaintiffs were members. 


Turning now to the deeds of gift which are attacked by the 
plaintiffs in the present suits, the four properties purported to be 


xvi 69 B 
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Crvi, conveyed to Musammat Nasiban, which are the subject-matter of 
TE the second suit, were properties which form part of the estate of 


—_._ Din Dayal, and therefore could not be conveyed away from the 
‘Rapua Karr joint family estate. 
LAL 


v. As to the properties purported to be conveyed to Musammat 
Nazuaa Nazma Begum and her daughter, the matter is more complicated. 
- Braum. There are thirteen properties: two appear to have come from Din 
‘Sir Waltér Dayal; the rest appear to have been bought by Drigpal at various 

' -Phillimore times after Din Dayal’s death. 





Drigpal had a nucleus of joint family property, the income 
of which was nearly half a lakh. He carried on for some years a 
business of extracting and selling mica, as he says in the recitals 
in the deeds of gift ; and he algo claims to have carried on a pro- 
fitable mail-cart business. j 


It was suggeated for the respondents and accepted by the High 
Court that the profits of these two businesses and the properties 
purchased with them might be considered self-acquired.° But in 
one instance certainly the land from which the mica was extracted 

_was ancestral family property. It appears also from some of the 
books which have been produced that the moneys paid for wages 
and other expenses of winning the mica were supplied out of the 
general income of Drigpal, and that the profits were—ag the 
Subordinate Judge has found—devoted to the general mainten- 
ance of the family and the education of the son, Radhakant. From 
whatever source some of the lands from which the mica was 
gotten may have been acquired, the mica business was dealt with 
as part of the joint family property. 


As to the mail-cart business, it was doubtful whether there 
wore any profits; and the reeeipts and payments in connection with 
it were all brought into the one general account. 


The final result therefore is that all the properties purporting 
to be conveyed to the respondents were joint family property of 
which Drigpal could not so dispose, and that the plaintiffs and 
appellants are entitled to recover them from the respondents, that 
is, the two concubines, and the daughter of the one, and the 
mortgagees. 


It is right to say that their Lordships were informed by counsel 
at the bar that so far ag the deeds of gift purported to pass person- 
al property, they are not to be deemed to be attacked in the 
present suits, and that the recovery is to be limited to the lands. 


The Subordinate Judge only gave a judgment in respect of 
five-sixths of the property, taking it that, at the time of Drigpal’s 
degth, there were six members of the family, namely, Drigpal 

S himself, Radhakant, and the Jatter’s four sons, and being of opinion 
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that Drigpal had therefore one-sixth share in the properties which 
he could pass by the deeds of gift. 


This, however, i: an error. Drigpal had no separate sixth share. 
The whole property belonged to the one Hindu family, and accrued 
upon his death to the surviving members, 


The plaintiffs appealed in respect of this matter to the High 
Court, and their Lordships are of opinion that their appeal should 
have been allowed. 


Their Lordships will therefore humbly advise His Majesty that 
these appeals should be allowed; that the judgment of the High 
Court should be reversed ; that the Judgment of the Subordinate 
‘Judge should be varied by doclaring that the plaintiffs have right 
to the whole, and should get possession of the whole, of the landed 
properties covered by the two deeds of gift, instead of five-sixths 
only, antl that it, so varied, should be restored ; and that the plain- 
tiffs should have their costs in the High Court, and on appeal to His 
Majesty in Council. 


The judgment of the Subordinate Judgs decreeing that each 
party should bear his own costs of the proceedings before him 
should be allowed to stand. 


A. P. Ps Appeal decreed. 
Heath and Hamilion:—Solicitors for the appellants. 


E. Dalgado:—Solisitor for the respondents. 
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CHATURI SINGH (Plaintif) 
VErsUs 


RAMIA AND ANOTHER (Defendants)* 


J. 
Tuppat, J. Code of Civil Procedure (Act V of 1908), section 84 (4)—Provincial Small 


Cause Courts Act (1X of 1887), section $5—-Suil pending in court of 
Subordinate Judge invested with Small Cause Court powers—Subordinaie 
Julge on privilege leave—Officer not having Small Cause Court powers 
io the same extent succeeding him—-Transfer of suita of certain value 
pending in Small Cause Court—Jurisdiction—Munsiff not having Smali 
Cause Court powers—A ppeal—Jurisdiction. 


A Subordinate Judge was invested with the powers of a Small Cause 
Court Judge up to Rs, 600. A suit was filed in that jurisdiction valued 
at Rs. 273. The officer in question went on privilege leave and was 
succeeded by a Muneiff as Subordinate Judge. That Mungif had Small’ 
Cause Court powers up to Ra 250. After this officer had taken charge the 
District Judge transferred all suits above Rs. 250 in value pending iu the 
Small Cause Court jurisdiction to another Mansiff. The suit was tried and 
the Mansiff decreed the suit for a very small amount. The plaintiff 
appealed and objection was taken on behalf of the defendants that the 
suit was a Small Cause Court suit and no appeal lay. The objection 
being allowed, the plaintiff applied to the High Court for revision of that 
order:—-Held that the suit being of a value exceeding Rs. 250 remained 
pending on the Small Cause Court side, the presiding officer of the court 
by reason of taking leave for a short time did not cease to be invested 
with the jurisdiction of a Small Cause Court Judge, and the suit was tried 
as a Small Cause Court suit by the Munsiff to whom it had been trans- 


ferred and consequently no appeal lay. 


Oivit Revision from an order of Basu Lan Goran MUKERJI, 
Second Additional Subordinate Judge of Aligarh. 


A suit of a Small Cause Court nature, and valued at Rs. 273, 
was instituted in the court of the 1st Additional Subordinate J udge 
of Aligarh. Mr. Shams-ud-din Khan, the presiding officer of that 
court, was invested with Small Cause Oourt powers up to Rs. 500, 
and the suit was accordingly lodged on the Smal! Cause Court side. 
Before it came on for hearing, Mr. Shams ud-din Khan went on five 
wéeks’ privilege leave and made over charge of his office on 17th 
November, 1916. Mr. Piarey Lal Chaturvedi was appointed to officiate 


"Civ. Rev. No. 182 of 1917. 
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as lst Additional Subordinate Judge, and by an order, dated 24th 
Novembér, 1916, he was invested with Smal] Cause Court powers up 
to Rs, 250. On 29th November, 1916, the District Judge ordered 
that all suits of over Rs. 250 in value which were pending on the 
Small Cause*Court side of the court of Mr. Shams-ud-din Khan should 
be transferred to the court of the Munsiff of Haveli. This order 
applied to the present suit, which was thereafter tried and disposed 
of as a suit on the regular side by the Munsiff of Haveli on 24th 
February, 1917. Mr. Shams-ud-din Khan rejoined his post on 22nd 
December, 1916. The plaintiff preferred an appealfrom the decree 
of the Munsiff. The appellate court held ‘that under the circum- 
stances the suit must, according to law, be deemed to have been 
decided by a Court of Small Causes, and so no appeal lay. Against 
this decision the plaintiff applied in revision to the High Court. 


Peary Lal Banerji, for the applicant—QOn the date on which 
the District Judge passed the order of transfer there was no exist- 
ing OB®urt of Small Causes competent to entertain the present suit. 
In fact gua that suit the Court of Small Causes ceased to exist as 
soon as Mr. Shams-ud-din Khan went away. At the date of the 
order of transfer, therefore, the suit could not be deemed to be 
pending in a Court of Small Causes, and the order of transfer could 
not come under Clause (4), section 24, Civil Procedure Code. 


The court in which the suit was instituted, namely the court of 
the 1st Additional Subordinate Judge invested with Small Cause 
Court powers up to Rs 500, having on the 17th of November, 1916, 
ceased to exercise jurisdiction in the suit, the result was that by 
operation of section 35 of the Provincial Small Cause Oourts Act 
the suit automatically and without any order of transfer stood 
transferred to the court which would have jurisdiction to try it if 
it were instituted on that date ; namely, the court of the Munsiff of 
Koel. So that, at the date of the District Judge’s order of transfer, 
the suit was, according to law, pending as an ordinary suit in the 
court of the Munsiff of Koel; it was thence that the District Judge’s 
order operated to transfer it to the court of the Munsiff of Haveli. 


[TODBALL, J—From which court did the Judge's order profess 
to transfer the cases? | 


That does not appear; no express mention was made of the 
court from which the cases were being transferred—The descrip- 
tive words used in the order only served to indicate the cases to 
which the order was to apply, without stating the court in which 
they might at that moment be pending. The case was pending 
either in the court of Mr. Piarey Lal Chaturvedi as a Subordinate 
Judge or, by the operation of section 35 of Act IX of 1887, in that 
of the Munsiff of Koel; and then it was transferred to the Munsiff 
of Haveli. In neither view would ol. (4) of section 24, Civfl Pro- 
cedure Code, apply; and so, the suit would not carry with it its 
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Small Cause Court character. There is no law that the court to 
which a suit goes by reason of the operation of section J5 of Act 
IX of 1887 must be deemed to be a Court of Small Causes gua 
that suit. 


There are no decided cases which are exactly in point, but 
the case of 
Shiam Behari Lal v Kali, [1914] 12 A. L. J. R., 109, 


' is a near one, and points out the true scope and the automatic opera- 


tion of section 35 of Act IX of 1887. A nearer case is that of 
Kauleshar Rai v. Dost Muhammad, [1888] I. L. R, 5 AIL, 274, 
but it was decided under the former Small Cause Courts Act, XI 
of 1865, in which there was no provision corresponding to the 
present section 35; hence this case does not really apply. There 
are observations as to the mode of operation of section 35 in the 
case of 
Udho Singh v. Mulchand, [1916] 14 A L J. R., 705, at pp. %87, 708. 
[Banzesi, J—They ere obiter dicta, In that case the last 
transfer was made from a court invested with Small Cause Court 
powers; section 24 (4), Civil Procedure Code applied to the case, 
and there was no question of section 35. | 
Then, the case of 
Mangal Sen v. Rupchand, [1891] I. L. R., 13 AN., 324, 
supports me to this extent that it expressed a doubt whether 
section 25 of the former Code of Civil Procedure, corresponding to 


section 24 of the present Code, could apply where the Judge’s 


order professed to transfer the cases afier the Subordinate Judge 
who had Small Cause Court powers had proceeded on leave. As 
to the point actually decided by it, the case was dissented from in 
that of 
Sarju Prasad v. Mahadeo Pande, [1916] 18 A. L. J. R, 639, 

which held that where a suit goes, by operation of section 35 of 
Act IX of 1887, from a court invested with Small Cause Court 
powers to a court not having such powers, the latter is to try the 
suit as a regular suit and is not to be deemed a Court of Small 
Causes for the purpose of that suit, 


TUDBALL, J.——There was no order of transfer by the District 
Judge in that case. | 


No ; that case does not decide the actual point which has arisen 
in the present case, but it points out that the operation of section 
35 of Act IX of 1887 is not analogous to that of section 24 (4), 
Civil Procedure Oode. 

Two other cases may be cited, having only a remote bearing :— 

- * Ghhotsy Lal v. Lakhmi Chand, [1916] 14 A. L. J. R., 549 ; at 553; 

Tirbhavan v. Sham Sunder, [1918] 11 A. L. J. R., 360. 


& - 
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Prima facie, under the Code of Civil Procedure, there is an ap- Givi 
peal from a decree of a Munsiff, and it is for the opposite party to 1918 
fully and “clearly substantiate that the appeal in the present case Z 
was barred by some provision, about the applicability of which Omarort 
there can be no ambiguity. If there is any doubt about the appli- Sıxan 
cability of section 24 (4), Civil Procedure Code, the benefit thereof v. 
should be given in favour of an appeal. KAMTA, 


Kaas Nath Katju, (for Sarat Chandra Chaudhri), for the op- 
posite party.—According to the applicant, as soon as Mr. Shams-ud- 
din went on leave, tpso facto the case went at once to the court of 
the Munsiff of Koel. So that, supposing he got his leave cancelled, 
and returned the next day and was reinstated in his office, he 
would find that he could not do anything in any of the cases which 
had been pending on the Small Cause Court side of his court the 

eday before ; although there had been no order transferring those 
cases, and although the parties had not taken any steps therein. 
For, according to the applicant, all such cases would, of their own 
motion*®have gone to another court immediately Mr. Shams-ud-din 


had left. 


There is nothing, however, in section 35 of Act IX of 1887, to 
warrant this proposition. That section gives power to the parties 
to take further proceedings in the other court, but it does not say 
that the case shall, of its own motion, go to that other court. The 
section is permissive, not obligatory. The word used is “ may,” 
not “shall.” The suit remains where it was, unless and until a 
party moves the other court to take some proceedings therein, or 
unless there is an order transferring it. The moment that court is 
moved to do something in the case it becomes seized of it, but not 
before ; and thereafter the character of the suit is determined by 
the nature of the jurisdiction of that court. In the present 
case the parties did not seek to take any proceeding relating to the 
suit in the court of the Munsiff of Koel; nor did that court take 
any proceeding of its own motion. Hence section 35 was not 
brought into operation at all. 


The next question is, whether section 35 was applicable to the 
case. It is important, in this connection, that Mr. Shams-ud-din ` 
did not permanently leave the district. He went away tempo- 
rarily, on short leave, and resumed his office on his return. 
Although during his absence Mr. Chaturvedi was appointed his 
locum tenens, still the latter had not conferred on him Small Cause 
Court powers in suits above Rs. 250 in value. So that, so far as 
such suits were concerned, it was practically as if no locum tenens 
had been appointed. It has been held, under such circumstances, 
that the Judge proceeding on leave does not cease to bea Judge 
of the court invested with Small Cause Court powers; 1. e., he 
does not cease to have jurisdiction with respect to such cases. » 

Narayan Ravji v. Gangaram Rotanchand, [1909] 1. L. R., 33 Bom., 664. . 
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So that the condition precedent to the. applicability of section 
35, namely that the court should have ceased to exercise jurisdiction 
with respect to the case, was not fulfilled and section 35 could not 
come into operation. 


Unless a court having Small Cause Court powers is abolished 
under section 30 of Act IX of 1887. the court continues to exist 
although the Judge may have gone on leave and no successor uty 
have been appointed, or a successor may have been appointed hav- 
ing lessor powers. This is further borne out by a consideration of 
the provisions of sections 19: to 22 of Act IX of 1887. The appoint- 
ment of Mr. Chaturvedi was immaterial so far as the oases of over 
Rs. 250 in value were concerned ; with regard to them the position 
was gs if no successor had been appointed, 1.¢., the court of Mr. 
Shams-ud-din continued to exist, and thoee cases remained pending 
in that court. And the order of the District Judge operated toe 
transfer the said cases from that court to the court of the Munsiff 
of Haveli. 


It is a fiction of the applicant that the District Judge's order 
transferred the cases from the court of the Munsiff of Koel to that 
of the Munsiff of Haveli. The District Judge never professed to 
do so.; on the contrary, he transferred the cases from Mr. Shams- 
udedin’s court; there is no doubt about that. Itisa different matter 
whether his order was right or whether it was wrong. 


The use of the word “transferred” in section. 17 of the Civil 
Courts Act, XII of 1887, which is the corresponding provision to 
section 35 of Act JX of 1887, shows that the Legislature contem- 
plates the possibility of “ transfer” of cases even from a court 
which has ceased to exercise jurisdiction or has been abolished. 


Further, even supposing that section 35 applied to the case, my 
next submission is that the suit would still retain its Small Cause 
Court character, and would continue to be deemed and treated as a 
Small! Cause Court suit. I rely on the case of 

Mangal Sen v. Rupchand, [1891] I. L. R., 13 All, 824. 
No doubt, a contrary view was taken in 
Sarju Prasad v. Mahadeo Pande, [1915] I. L. R., 37 AIL, 460. 


It is submitted that the view taken in the earlier case was 
correct. The language of section 35 obviously contemplates a mere 
continuation of the same proceedings; naturally, with the same 
results and retaining the same character. The result is the same, 
whether there is a transfer under section 24 (4), Civil Procedure 
Cade, or by operation of section 35 ; the suit preserves its character 
in both cases. This is supported by reading with section 35 the 
provisions of section 150, Civil Procedure Code; that the latter 
applies to courts exercising Small Cause Court powers. is seen from 
section 7, Civil Procedure Code. According to the applicant, the 
business of Mr. Shams-ud-din’s court on the Small Cause Court side 
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was automatically transferred en bloc, by operation of section 35, to 
the Munsidf of Koel ; and section 150, Civil Procedure Code enacts 
that when such transfer of business en bloc takes place, the court 
to which the business is transferred shall have the same powers in 
dealing with it asthe original court had. Accordingly, the Maun- 
siff of Koel would be deemed to have Small Cause Court powers in 
dealing with the case, and the suit would retain its original charac- 
ter throughout section 150, Civil Procedure Code, gives effect to 
the consideration, expressed in the case in I. L. R., 13 All, 324, 
that what section 35 intended was a continuation of the same 
proceeding. 


There is an observation in the case of 
Atwari v. Maiku Lal, [1908] I. L &, 31 All,1; atp. 2, 
yrhich supports my contention; it was there observed that if in 
accordance with section 35 proceedings in execution of a decree 
passed by a Court of Small Causes are taken in a Munsiff’s court, 


those paoceedings may be regarded as proceedings held by a Court 
of Small Causes. 


As regards the case in I. L. R, 37 All, 450, already cited, it 
is to be observed that one of the cases approved by it was that in 
I. L. R., 23 Bom., 382. But the exact contrary to that decision 
of the Bombay court was laid down by the Allahabad High Oourt 
in the case of 


Chhotey Lal v. Lakhmi Chand, [1916] 14 Aa. L.J. R., 549,5. C. 
I, L. R., 38 All., 425, 


and the Bombay decision was expressly dissented from in the ong 
of 

Sukha v. Raghunath Das, [1916] 15 A. L. J. R., 69, & 0., I. L. R., 

39 All., 214. 
Another case relied on in I. L. R., 37 Al, 450, was that of 

Shiam Behari Lal v. Kali, [1914] 12 A. L. J. R., 109, 
and it was observed that there Knox, J., had altered the view 
which he had taken in I. L. R., 13 Al, 324. It is to be remarked 
that the decision in 12 A. L J. R., 109, is inconsistent. The effect 
of the decision was that an appeal lay in the case; accordingly, the 
revision should have been rejected; but it was allowed. And the 
case in I.L R,13 All, 324, does not seem to have been brought 
to the notice of Knox, J., in 12 A. L J. R, 109. 

Another of the cases on which J. L. R, 37 AIl, 450, would 
seem to be based is that of 

Dulal Chandra v. Ram Narain, [1904] I. L. R., 81 Cal., 1057, 

One part of the decision therein, namely that following the case 
in 1. L. R., 23 Bom., 382, cannot, in view of the Allahabad cases 
mentioned above, be regarded as good law. The reasoning of the 
other part, which dealt with section 35, was one of expediency 
mainly. 

XVI 70 R 


CHATURI 
SINGH 
v. 

RAMIA, 


CHATURI 
SINGH 
T. 

RAMIA, 


554 HIGH COURT [Ae L J. Be 


A Munsiff to whom a Small Cause Court suit comes under sec- 
tion 150, Civil Procedure Code, has, by the section, all the powers 
which the Small Cause Court had. He need not take down the 
evidence eto., in full, as in a regular suit. To hold that an appeal 
lies from his decision in sucha suit would bea contradiction in 
terms, as the appeal would practically be fruitless. 


Peary Lal Banerji, in reply —The argument built on section 
150, Civil Procedure Code, is fallacious. That section does not 
apply here ; but assuming it does, it does not follow that the court 
to which the business is transferred becomes tpso facto a Court of 
Small Causes. The distinction between a suit of a Small Cause 
Court nature and a suit decided by a Court of Small Causes 
has to be remembered. It is not denied that the sait remains of 
a Small Cause Court nature, but that is very different from, 
saying that the court to which it comes by operation of section 
150, Civil Procedure Code, or section 35 of Act IX of 1887 
becomes a Court of Small Causes. The denial ofa first appeal is 
not provided for a suit of a Smal] Cause Oourt nature as such, but 
for a suit decided by a Court of Small Causes. 


A Court of Small Causes is either constituted as such, or is a 
court on which Small Cause Court jurisdiction has been conferred, 
or is a court which for particular cases is deemed to be such by a 
fiction sanctioned by section 24 (4), Civil Procedure Code. There 
is no other way provided for making a court a Small Cause Court. 
Neither section 150, Civil Procedure Code, nor section 35 of Act 
IX of 1887 makes any such provision. 


Further, section 150 applies only where the entire business, 
and not a portion of it only of a court is transferred. So, it doeg 
not apply to the present case. Transfer of business signifies much 
more than the transfer of a certain number of pending cases. 


Comparing the language of section 17 of the Civil Courts Act 
and that of section 35 of the Small Cause Courts Act, itis remark- 
able that the former does and the latter does not speak of the 
“« business” being transferred. This signifies that the Bcope of 
section 35 is not to transfer the ‘‘ business” of the court; hence 
section 150, Civil Procedure Code, has no application where section 
35 has come into operation. 


The operation of section 24 (4), Civil Procedure Code, is subject 
to the discretion and choice of the District Judge ; that of section 
35 of Act IX of 1887 is one over which no one has a hold. The 
Legislature may well have taken this into consideration in not 
enacting that in the case of section 35, the court shall be “ deemed 
to bea Court of Small Causes,” as it is in the case of section 24 (4). 


Regarding the contention of the opposite party against the 
applicability of section 35, it is submitted that there is no warrant. 
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for the fiction that Mr. Shams-ud-din’s court consisted, after he Civit 
had gone on leave, of an existing Small Cause Court for cases up oe 
to Rs. 250 in value, and of another existing Small Cause Court 
for cases between Rs. 250 and Rs. 500 in value, but the Judge of  Guarpr; 


which was absent on leave. What happened was that the Small Sivan 
Cause Court with powers up to Rs. 500 ceased to exist, and v. 
in its place a Small Cause Court having powers up to Rs. 250 came Rama, 


into existence. The fresh court was nota part of-the old court, 
but an altogether new and different court with smaller powers. 


The mere fact that the case continued to be on the register of 
Mr. Shams-ud-din’s court on the Small Cause Court side after he 
had gone on leave does not prove that it was pending there ina 
Small Cause Court. A case cannot properly be said to be pending 
ein a court unless that court is competent to deal with it. The 
successor of Mr. Shams-ud-din was not competent to do anything 
in the case; it could not be said, therefore, that the case remained 
pending in the Small Cause Court in which it was filed. 


It Mr. Shams-ad-dion continued to exercise jurisdiction in 
the case, then the order of transfer was illegal, according to the 
case of 


Baijoo v. Musammat Tulsha, [1917] 20 O. 0., 350. 


[TUDBALL, J.—That is directly against section 24 (4), Civil 
Procedure Code. | 


As there was no Court of Small Causes competent to try the 
case at the date when it was transferred, the transfer could not 
have been from a Court of Small Causes. 


The judgment of the Court was delivered by 


BANERII, J.—This application for revision arises under the Banerji, j 
following circumstances, a suit to recover Rs. 273 upon a bond was 
instituted in the court of the first Additional Subordinate Judge of 
Aligarh who was invested with the jurisdiction of a Court of Small 
Causes to try suits cognizable by a Court of Small Causes not 
exceeding Rs. 500 in value. Whilst the suit was pending on the 
Small Cause Court side of the court, Mr. Shams-ud-din Khan, the 
presiding officer of the court, proceeded on previlege leave for five 
weeks and made over-charge of his office on November 17, 1916. 

Mr. Piarey Lal Chaturvedi was appointed to act for him es Subordi- 
nate Judge, but by an order of the 24th of November, 1916, he 
was invested with the jarisdiction of Small Oauses in respect of 
suits, the value of which did not exceed Rs. 250. On the 29th of 
November, 1916, the District Judge passed an order transferring 
to the court of the Munsif of Haveli Aligarh, all suits pending in 
the Small Cause Court side of the Additional Subordinate Judge's 
court exceeding in value Rs. 250. J 


CIVIL 


1918 


<=! 


CAATURI 


SINGH 
v. 


RAMIA. 





Benaryji, 


J. 


556 HIGH COURT la. Lade R. 


The present suit was accordingly transferred to the court of the 
Maunsif of Haveli Aligarh and was tried and decided by him on 
24th February, 1917. From his decree an appeal was preferred 
by the plaintiff but a preliminary objection was taken to the 
hearing of the appeal on the ground that no appeal Jay as the court 
of the Munsif must be deemed to have been a Court of Small Causes 
for the purposes of the present suit. This objection prevailed in 
the court below which held that no appeal lay and on this ground 
dismissed it. The plaintiff has applied to this Court for revision 
of this order and it is contended on his behalf that the suit must 
be deemed to have been tried by the Munsif as an ordinary suit 
cognizable in the Munsif’s court, that an appeal therefore lay from 
the decree passed by him and'that the court below has wrongly 
refused to exercise jurisdiction. 


The case has been ably argued on both sides, and a large num- ° 
ber of rulings have been cited. Whilst it is contended on behalf 
of the plaintiff that section 35 of the Provincial Small Cause Courts 
Act applies to the case and that the suit must he deemed to have 
been transferred to the court of the Haveli Munsif from that of 
the Munsif of Koel in which the suit would have been instituted 
had there been no court invested with the jurisdiction of a Court 
of Small Causes and that consequently an appeal lay, it is urged for 
the opposite party that at the time of its transfer the suit was 
pending in a Court of Small Causes within the meaning of section 
24 of the Code of Civil Procedure and was tried by the Munsif as 
a Small Oause Court suit, and that in any case section 150 gi: the 
Code of Civil Procedure applies. 


Holding the view that we do, we do not deem it necessary to 
refer to or consider the various rulings which have been cited to 
us. In our opinion neither section 150 of the Code of Civil Pro- 
cedure nor section 35 of the Small Cuuse Courts Act is applicable 
to this case. The business of the court in which ihe suit was 
pending was not transferred to another court, nor did that court 
cease to have jurisdiction with respect to that suit. As we have 
stated above the suit was instituted in the court of Mr. Shams-ud-din 
Khan who was invested with Small Cause Court jurisdiction in suits 

up to the value of Rs. 500. When he proceeded on privilege leave 
a locum tenens was appointed with powers to try suits of value 
not exceeding Rs. 250. As regards suits the value of which exceeded 
that amount no one was appointed to take his place. Therefore 
the present suit the value of which was Rs. 273, remained pending 
in the court of Mr. Shams-ud-din Khan. By reason of his taking 
leave for a short period he did not cease to be invested with the 


_ Jurisdiction of a Small Cause Court Judge, and suits of value rang- 


ing from Rs. 250 to Rs. 500 must be deemed to have been pending 
in hts court, We do not agree with the contention that under 
section 35 of the Small Cause Oourts Act, the suit should be regard- 
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ed as having passed to the court of the Munsif of Koel and been 
transferred from that court. The court of the Munsif of Koel was 
never seized of the case and no proceeding in it was had in that 
court. In our opinion the suit was, at the time of its transfer to 
the court of the Munsif of Haveli, Aligarh, pending in a Court 
of Small Causes and the court to which it was transferred must 
under sub-section (4) of section 24 of the Code of Civil Procedure, 
be deemed to be a Court of Small Causes as regards this suit, and 
to have tried it as such. Its decision was therefore not appealable. 


It has been held in this Court in a number of cases that a court 
invested with the jurisdiction of a Court of Small Causes is a Court 
of Small Causes within the meaning of section 24, and we see no 
reason to depart from this course of rulings. 


e We agree with the court below in holding that no appeal lay 
from the decree of the Munsif in this case and accordingly dismiss 
the application for revision with costs. 

9 


B. K, M. Application dismissed. 


DEODATT SINGH (Plaintif) 
VET SUS 


RAM CHARRITTAR JATI (Defendant)* 


Muaf Zabtt Sarkari—Mortgage— Alortgagor claiming proprietary interest— 
Suit for sale on morigage decreed—Ior mal possession obtained by morlgages 
after purchase—-Mortgagor recorded as tenant—Morigagee’s application for 
entry of name rejected by Revenus Court—Suit for possessson—Whether 
mortgagor entitled io plead thal his interest not saleable according to law— 
Mortgagor barred. 

This was resumed and 

became muafi eabii sarkari. He sold half of ıt and the other half passed 

to his heir B. B sold half of his share to plaintif and made a mortgage to 
him of the remaining half. A admittedly claimed proprietary interest in 
the land. Plaintiff brought a suit on his mortgage aud obtained a deoree 
for sale He applied in execution for sale of this property and B pleaded 
that it was ancestral. It was accordingly sold by the Qollector and pur- 
chased by the plaintiff. The plaintiff obtained formal delivery of posses- 
sion. Inthe khataun: jamabandi B was recorded as a tenant the entry 
being in the words ‘‘ ser khud.” The plaintiff then applied to the Court 
of Revenue for the entry of his name iu place of B. B successfully pload- 
ed there that the land was his Sir and he had become oex-proprietary 

°S, A. No 492 of 1916. ' 


A owned some land known as muaf sarkari. 
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tenant. The plaintif having failed there brought this suit claiming to 
be maintained in possession or in the alternative for recoverye of posses- 
sion. He treated B asa proprietor aud this was rot denied. 733 algo 
pleaded in the alternative that the land was his Sir aud he had become an 

_ex-proprietary tenant :—Held that the plea that B's original interest in 
the land was not saleable ought to have been raised in the course of the 
previous litigation and not having been sgo raised B was precluded from 
raising it in the present litigation. 


SECOND ÅPPEAL from a decree of Basu Ram Prasap, District 
Judge of Ghazipur, reversing a decree of Babu Pearey Lal Govi, 
Munsif of Rasra. 


M. L. Agarwala, for the appellant., 
Janki Prasad, for the respondent. i 
The judgment of the Court was delivered by 


TUDBALL, J.—This is a plaintiff's appeal and the facts out of 
which it has arisen are as follows :-— 


One Din Dayal was the owner of 47 bighas 9 biswas muaf 
sarkari in the village in question. This revenue-free holding was 
resumed by Government and it became what is called muaf zabti 
sarkari. On the 31st of March, 1887, Din Dayal sold half to 
Sheo Harak. Sheo Harak sold this to Jagdeo. The other half 
passed to the heir of Din Dayal, namely, the defendant-respondent 
Ram Charittar. He sold one-half of this half to the plaintiff on the 
29th of September, 1907, and he mortgaged the other half to the 
plaintiff. It is admitted before us that Din Dayal claimed a pro- 
prietary interest in the land. The plaintiff brought a suit upon 
his mortgage and obtained a decree for sale. He applied in execu- 
tion for sale of the property. Ram Charittar pleaded that the pro- 
perty was ancestral and that it ought to be sold through the Collec- 
tor. His plea was successful and the decree was transferred for 
exeoution to the Collector; the property was sold and purchased by 
the plaintiff and the decree entered as satisfied The plaintiff then 
applied for and obtained formal delivery of possession. Then the 
plaintiff’s difficulty arose. The proprielary interest whioh was 
mortgaged and sold was not recorded in the fAhewat, but in the 
khataunt jamabandi. Ram Charittar was recorded as in possession of 
the land in the capacity of a tenant, the entry being in the words 
“ Sir khud” The plaintifE applied to the Revenue Court for the 
removal of Ram Charittar’s name and the entry of his name in 
place thereof in the jamabandi Ram Charittar pleaded in defence 
that the land was bis Sir land, that he had acquired an ex-proprie- 
tary right as tenant therein, and that his name should remain 
recerded. The Revenue Court cameto the conclusion that the 
original interest of Ram Charittar in the land was that of a tenant 
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with occupancy rights. It accordingly rejected the plaintiff's Civin 
application whereupon the plaintiff brought the present suit in 
which he asks for a decree for maintenance of possession or in the nae 
alternative for possession if he be found not to bein possession. Dropar 


The court of first instance gave the plaintiff a deciee for possession Sincu 
as an auction-purchaser of resumed muafi land as entered in the k 
relief and declared that the decision of the Revenue Court was Sue A 
invalid and not binding upon the plaintiff, In paragraph 1 ot the TEN = 





plaint the plaintiff stated as follows :—“The defendant is a here- - 
ditary muajfidar of the resumed muaf, land situated in mauza Banjri, Tudbal, J. 
perganah Bhadaon, granted by the Government. He has been. as 

such, in possession of the same.” | 


This was clearly an allegation of proprietary interest. 


* In paragraph 1 of the written statement the defendant replied 
as follows.— 


‘The particulars set- forth in paragraph 1 of the plaint are 
admitted.” 


In paragraph 5 of the written statement, however, the defendant 
pleaded that his original interest in the Jand was that of an occu- 
pancy tenant, that that interest was not transferable, hence the 
plaintiff by the sale acquired no title whatsoever. His claim for 
possession of the Jand was improper and should be dismissed. In 
paragraph 6, however, he pleaded in the alternative that if according 
to the plaintiff’s allegation (which he had made in paragraph 1 of 
his written statement already admitted to be correct) the land 
claimed was muaf then it was his (the defendant’s) Sir land and he 
by reason of a subsequent sale had acquired the interest of an ex- 
preprietary tenant therein and that therefore he was not liable to 
ejectment in the suit as brought by the plaintiff. 


The court of first instance held that the defendant had a pro- 
prietary interest in the land and that the decision of the Revenue 
Court in mutation proceedings was wrong and it gave the plaintiff 
a decree as we have stated above for proprietary possession as 
auction purchaser. 


The defendant appealed. He again pleaded in the alternative: 
(1) that his right was not saleable under the law, and secondly that 
if he had a saleable right then he was an ex-proprietary tenant and 
as such not liable to ejectment from the land by this suit. His 
appeal was allowed. The plaintiff appeals. The first plea taken, 
and it has considerable force, is that it isnot now open to the de- 
fendant to raise the plea that his original interest in this land was 
not saleable according to law; that this wasa plea which if he 
wished to raise it he ought to have raised it in the course of the 
previous civil suit on the basis of the mortgage ; that he at no time 
raised it, not even in execution proceedings, and that it is no longer 
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‘open to him to raise it. We think that this is correct. Mr. Janki 


Prasad on behalf of the defendant-respondent also states that the 
position which he takes up on behalf of his client is that his client’s 
interest in this land was'a proprietary interest; that it was his 
client’s Six land and that he now holds the land with the right of 
an ex-proprietary tenant and as such is liable to pay rent but not 
to ejectment in the present suit. The court below has come to a 
finding that the defendant was originally an occupancy tenant of 
this land, that he had no transferable right and that the plaintiff 
acquired no title by the decree and the sale thereunder. It has 
given no reason whatsoever for its decision. In view of the plea 
taken up before us that it is no longer open to the defendant to 
raise this plea, (and this we think is a good plea) and also in view 
of the position taken up by the defendant-respondent’s counsel in 
the case, the decision in this suit must go upon the assumption that» 
the defendant’s original interest in the land was a proprietary 
interest which was mortgaged, sold in execution of the decree and 
purchased by the plaintiff. Therefore it simply remains tobe seen 
whether the defendant’s claim to be an ex-proprietary tenant is a 
good one. That will depend upon the question as to whether the 
Jand in suit was the defendant’s Str land at the time that the sale 
took place, We therefore remit to the court below the following 
issue :— 

Assuming that the defendant's original right was a proprietary 
interest at the date of the sale and purchase by the plaintiff, was 
this land the defendant-s Str within the meaning of the law ? 


The parties will be allowed to give fresh evidence on this issue. 
We allow ten days on receipt of the findings for filing objections. 


On receipt of the finding the judgment of the court was 
delivered by 

TUDBALL, J.—The finding of the Court is that the land in dis- 
pute has not been proved to be the defendant's Sir within the 
meaning of the law. No objection has been filed. The result 
therefore is that the appeal must succeed. We allow the appeal, 
set aside the decree of the lower appellate court and restore the 
decree of the court of first instance. The plaintiff will receive his 
costs throughout. 


Appeal allowed. 


a 
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SUNDAR KUNWAR (Plaintif) 
PETSUS 


RAMGHULAM anv otuers (Defendants)* 


Transfer of Property Act (IV of 1882)—Hortgage made after—Mortgage by R 
conditional sale—Decree for foreclosure—Pre-emption— W ajib-ul- ana 


argz—~- Cause of action. 


In 1895 a mortgage was made. Jn 1906 a suit was instituted on this 
mortgage treating it as a mortgage hy way of conditional sale. A decree 
for foreclosure was obtained and in 1911 the decree was made absolute. 
Shortly after possession was obtained under it. In 1914 a suit was brought 
claiming to get possession by virtue of a custom set forth in the Wajib- 
ul-arzes. The clause relating to pre-emption was as follows :— If a 
pattidar wishes to transfer his share by sale or mortgage, he should do go 
first, to another pattidar of the same thok, and in case of his refosal, to 


_ the paitidars of another ihok of the village. If the pattidar wants to sell 


his share to a stranger by entering an excessive and fictitious price, the 
pattidar having the right of pre-emption shall be entitled to acquire the 
property on payment of the price awarded by the arbitrators.” Held that 
having regard to the whole context of the Wajib-ul-arzes the ‘ sale ” men- 
tioned therein for the purpose of giving rise to a right of pre-empticn 
according to custom meant a voluntary sale, and the Wayib-ul-arzes did not 
give him a right of pre-emption under the ciroumstances under which the 
mortgagee became the owner of the property. Held also that if the plain- 
tiff intended to take advantage of the custom then he should have brought 
a suit to step into the shoes of the mortgagee as soon as the mortgage was 
made, Alu Prasad v. Sukian, [1881] I L. R., 3 AlL, 610, distinguished. 


Finst APPEAL from a decree of Panpir Prange Lan KATARA, 


Subordinate Judge of Mainpuri. 
Tej Bahadur Sapru and J. M. Banerji, for the appellant. 
B. E. O’Conor, for the respondents. . 
The judgment of the Court was delivered by 


Riowarps, ©. J.—This appeal arises out of a suit for pre-emp- 
tion. . The facts may be very shortly stated. Jn the year 1894 the 
owner of the property mortgaged it. There had been two prior 
mortgages, mortgages in 1892 and 1893. The mortgage of 1894 
was a consolidation of these mortgages with a further advance. This 
mortgage was again consolidated by a last mortgage in thé year 
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1895. This mortgage will be found printed at page 9 of the res- 
pondents’ book. It was in form what is called a simple*mortgage, 
except for the last clause which provided that if the period men- 
tioned in the mortgage expired and the money had not been paid up 
the document should be treated asa sale. Inthe year 1906 a suit 
was instituted on this document treating it as a mortgage by con- 
ditional sale and a decree for foreclosure was obtained. This decree 
was made absolute inthe year 1911, and shortly after that the 
decree-holder mortgagee obtained possession. In the year 1914 
the present suit was instituted, the plaintiff claiming to get posses- 
sion of the property by virtue of a custom set forth in the Wajib- 
ul-arzes appertaining to the various villages. The court below 
dismissed the plaintiff's suit. The pre-emptor has appealed. 


The custom as recorded in the several Wapb-ul-arzes does nob 
materially differ from the Wajtb-w-arz for Mauza Patti Yakubpur. 
It is as follows:—‘‘If a pattidar wants to transfer his share by sale 
or mortgage, he should do so first to another pattidar of he same 
thok, and in case of his refusal to the patiidars of another thok of 
the village. If he (the pattidar) wants to sell his share to a stranger 
by entering an excessive and fictitious price the pattidar baving the 
right of pre-emption shall be entitled to acquire that property on 
payment of the price awarded by the arbitrators appointed privately 
or by the court.” 


We think (subject to what may be said having regard to certain 
authorities which have been quoted) that the question which the 
court had to consider was whether or not the plaintiff proved by 
this record the existence of a custom which entitled him to get pos- 
session of the property under the circumstances of the present 
case as set forth above. We may here point out that the mortgages 
in the present case were made after the passing of the Transfer 
of Property Act. Even assuming that the mortgage of 1895 was 
in reality a mortgage by conditional sale as defined by section 58 
of the Transfer of Property Act, it was one of the modes recog- 
nised by the Act itself by which an owner mortgages his property. 
If one reads again the extract from the wajib-ul-arz, which we have 
quoted above, it can hardly be doubted that the sale referred to in 
the wajib-ul-arz was the ordinary voluntary sale which a co-sharer 
makes. This is clear from the language of the tajib-ul-arz itself. 
It begins by stating that if he “ wishes,” which we take to mean 
“has necessity ” to sell, he must do so to another pattidar in the 
game thok etc. Again the references to price shows that the sale 
referred to was the voluntary sale of the co-sharer. If he was 
observing the custom, the moment he wanted to sell his duty would 
be to go tothe other co-sharers as recorded in the wajib-ul-arz. 
The very same remark will apply to the mortgage. If the transac- 
tion was a mortgage then his duty, if he observed the custom, was 
to first ask the other coesharers if they would take a mortgage of | 
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the property. In either case it would seem that the right of pre- 
emption 4n case of non-observance of the custom was to step into 
the shoes of the vendee in the case of a sale and in case of a mort- 
gage to step’into the shoes of the mortgagee. Now let us consider 
for a moment what the pre-emptor did in the present case. He 
never sought to step into the shoes of the mortgagees of 1892 and 
1893. He hever sought to step into the shoes of the mortgagees 
of 1894 and 1895. He waited until about three years after the 
defendant had obtained possession of the property in due course 
of law through the intervention, of the court and the suit was 
brought something like nineteen or twenty years after the latest 
mortgage transaction. We are perfectly satisfied that the plaintiff 
in the present case failed to prove by the production of these ex- 
tracts from the wajib-ul-arzes the existence of a custom which gave 

“him a right to get the property under these circumstances. It is 
true no doubt that the mortgagee eventually became the owner of 
the property but there never was a “sale of the nature referred to 
in the wajib-ul-arz. 


A great difficulty is created in the case by the ruling of the 
Fall Bench in the case of Alu Prasad v. Sukhan (1). In that case 
the mortgage had been made prior to the passing of the Transfer 
of Property Act of 1882. The majority of the court in the cage 
no doubt held that the pre-emptor had a right of pre-mortgage 
when the original transaction took place, and that he had a further 
right of pre-emption when that mortgage ripened into a complete 
sale after the expiration of the period of grace which was prescribed 
for by the regulation. The case was argued before that Bench 
on a different basis from the argaments in this Court. We think 
that the decision of the court must have reference to the custom 
which the court finds to exist in each case, and if in the present 
case after considering the evidence we do not believe, or do not 
consider, a custom to be “ proved ” (see definition in the Evidence 
Act of the expression ‘ proved ”) to exist which entitles the pre- 
emptor to get the property under the circumstances of the present 
case, we are not bound simply by reason of the Full Bench case to 
give the plaintiff adecree. We may mention here as having a 
distinct bearing upon the question of the existence or non-existence 
of such a custom a case which was decided by this Bench, namel 
S. A. No. 252 of 1911, decided on the 7th of July, 1911. In that 
case the custom as recorded in the wajib-ul-arz expressly provided 
for pre-emption upon ordinary sale and conditional sale. The 
record was as follows :— 


“Tf any oo-sharer wishes to sell conditionally or absolutely his share he 
can transfer it for the price that may be offered him by others, first to 
a near co sharer, next to other co-sharers in the patti, and in case of their 
refusal to his near co-sharers in another patti should they also refuso, 

(1) {1881] I. L. R., 8 All, 610, (F. B.) 
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then to others in tho mahal and lastly to a stranger. If the share of any 
co-sbarer be mortgaged or sold conditionally to a stranger @nd he be 


z unable to redeem then any of the co-sharersin bis patti may if the term . 


of the mortgaged share is about to expire, pay up the money and take 
possession and when the mortgagor or his heir has paid the money in 
accordance with tho condition of the deed between the original mortgagor 
and the oo-sharer with title he may enter into possession.” 


We were also referred to a decision of their Lordships of the 
Privy Council in which, under circumstances very like the present, 
the pre-emptor got a decree for pre-emption. The only question 
however which was argued before their Lordships of the Privy 
Council was one of limitation, namely the article of the Limitation 
Aot which was applicable to the circumstances of the case, and 


they simply held that article 120 governed that case because physi- ° 


cal possession was an impossibility. Finding as we do in accord- 
ance with the court of first instance that no custom was proved 
entitling the plaintiff under the circumstances of the present case 
to get the property by pre-emption, we think that the decree of the 
court below was quite correct. In our opinion the deed of 1895 
made as it was after the passing of the Transfer of Property Act 
was a “mortgage” and the plaintiff's right arose in 1895 to step 


into the shoes of the mortgagee. 


We accordingly dismiss the appeal with costs. 


Appeal dismissed. 


NAULAKHI KUAR anp oruers (Defendants) 
versus 


JAI KISHEN SINGH (Plaintif) * 


Hindu Law-—~Gifi to a Hindu female—Malik mustaqil, meaning of—Absolute 
i , estate. 

The word malik alone used in a deed of gift executed by a Hinda in 
favour of a female unless there were something definite to the contrary 
in the surrounding oircumstances to qualify the meaning ef the expres- 
sion Indicates an absolute estate. 

Where D, a Hindu, executed a deed of gift in favour of his daughter-in- 
law and constituted her thetounder malik mustagil in respect of the 
Dioperty gifted to her, Aeld that in the absence of any surrounding oir- 

S. A. No. 710 of 1918. 
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cumstancesto indicate that tho donor intended the lady to takea mere 
life-emate, the lady. must be deemed to have taken an absolute estate. 

A grant should bo constraed in favour of the grantee rather (han in 
favour of the grantor. 


Szoonp ÅPPEAL from a decree of B. E. P. Rose Esgor., District 
Judge of Azamgarh, reversing a decree of Pandit Suraj Narain 


Majju, Subordinate Judge. - 


The facts shortly stated were as follows :—The plaintiff sought 
for adeclaration that the deed of gift executed by Musammat 
Naulakhi Kuar in favour of the other defendants was null and void 
after her death because if she took anything under the deeds of 
gift executed by her father-in-law, Dirgaj Singh it was only a life 
goterest. He further alleged that his father and Dirgaj Singh were 
joint. The defence was that the plaintiff’s father and Dirgaj were 
separate and that Musammat Naulakhi had taken an absolute estate 
under tke deed of gift was competent to make the gift in ques- 
tion. Both the courts below held that the family was not joint, 
but while the Subordinate Judge held that. Musammat Naulakhi 
Kuar took an absolute estate, the District Judge decreed plaintiff's 
suit on the ground that Dirgaj Singh was unaware of the introduc- 
tion of the words ‘‘ Malik mustaqil ” in the deeds of gift or he was 
unaware of their true significance and that at any rate he never 
intended to convey an absolute estate to his widowed daughter-in- 
law. The defendants appealed. 


S. N. Gupta (for Surendra Nath Sen), for the appellants.—~The 
learned District Judge has made out an entirely new case for the 
plaintiff. In construing the terms ofa deed the question is not 
what the parties may have intended. but what is the meaning o 
the words they had used. 


Manindra Chandra Nandi v, Durga Prasad Singh, [1917] 15 A. L.J. B. 
432 (P. 0.) 

Whenever the word “Malik” is used in a deed of gift or will, the 

donee or devisee, whether he is a male or femalo, always gets an 


absolute heritable and alienable estate unless there is something in 
the document to qualify the same ; and that inasmuch as no restric- 


} 


‘tions had been imposed upon the donee’s power of alienation, the 


word “ Malik ” (which in this case is further strengthened by the 
use of the word “ Mustaqil ”) is to be given its natural signifi- 
cance,- He referred to 


Suraj Mani v. Rabi Nath Ojha, [1907] L L. R., 30 All, 84 (P. 0.) 
The same rule of construction has been laid down in 

Padam Lall v. Tek Singh, [1906] 4-A. L. J. R,68; . 
Thakur Prasad v. Jumna Kunwar, [1909] 6 A. L J R., 420, 
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The mere use of the word “ maintenance ” cannot take away 
from the absolute nature of the grantin the absence of*anything 
qualifying and restricting the grantee’s powers of disposition over the 
property. 

Lalit Mohan Banerji (with him Tej Bahadur Sapru and J. M. 
Banerji), for the respondent, supported the Judgment of ihe lower 
appellate court and contended that according to the ordinary notions 
and wishes of Hindus with respect to the devolution of property, 
it was proper to assume that there was always a desire in their minds 
that an estate especially an ancestral estate, should be retained in 


- the family, and asa general rule, women would not take absolute 


estates of inheritance which they could alienate. 
S. N. Gupta, was not heard in reply. 
The following judgment was delivered by 


Rionanps, O. J.—-This appeal arises out of a suit brought 
by the plaintiff for a declaration of his title to certain prgperty, 
On the findings the only question which is open to consideration is 
whether or not Musammat Naulakhi Kunwar took an absolute 
estate under a deed of gift executed by one Dirgaj Singh. The 
eourt of first instance dismissed the plaintiff's suit. The lower 
appellate court held that on the true construction of the deed of 
gift, the lady took only a life-estate. Under the terms of the deed 
the lady is made absolute owner. The words used are “ malik mus- 
tagil.” Their Lordships of the Privy Council held in the case of 
Surajmani v. Rabi Nath Ojha(!), that the word “malik ” alone unless 
there were something definite to the contrary in the surrounding 
circumstances to qualify the meaning of the expression indicates 
an absolute estate. Here we have the word ‘*‘ malik ” followed by 
the word ‘‘ mustaqil” which even makes it stronger. The learned 
District Judge seems to have treated Dirgaj Singh as if he had 
been a parda~nashin lady. He says that Dirga] Singh may not have 
been aware of the meaning of the expression malik mustaqil. We 
cannot agree with this line of reasoning. The grant should be 
construed rather in favour of the grantee than of the grantor. 
Admittedly Dirgaj Singh had sufficient estate in him to enable him 
to make a full grant to the Musammat. There are absolutely no 
surrounding circumstances to indicate that the donor wished the 
lady to take a mere life-estate. He does not say in the deed that 
she is to have it only for her life, nor does he even say that she is 
to have no power of alienation. We think that the learned District 
Judge was wrong in the view that he took of the construction of 
the deed of gift. The result is that we allow the appeal, set aside 
the decree of the lower appellate court and restore the decree of 
the court of first instance with costs in all courts. 


. Appeal allowed, 
(1) [1907] L L. R., 30 All., 84, P.G. ` 
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G 


JAGUJI RAI AND ANOTHER 
VET LUI 


EMPEROR” 


Criminal Procedure Cade (Act V ef 1898), sections 107, 112—Notice, sufi- 
ciency of. 

Under section 107 of the Criminal Procedure Code there may be cases 
in which a Magistrate of the first class upon mere’informatien to the 
effect that a person is likely to disturb the public tranquillity withont 
any information being given of that person’s intent to do any wrongful 
act, may issue a notice in writing to such person giving the substance 
ofthe information received without specifying any definite acts which 
that person intends to commit. 


CRIMINAL REVISION from an order of Basu LAKSHMI ÑHANKAR, 
Magistrate First Class of Azamgarh. 


~ W. Wallach, for ihe applicants. 
R. Malcomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


Knox, J.—Jaguji Rai and Inderjit Rai have been bound over 
to keep the peace for a year. They are to furnish each of them a 
reliable surety for Rs. 100 and to execute a personal bond in the same 
amount for this purpose. They were bound over by a Magistrate 
of the first class of Azamgarh. They do not appear to have gone 
to the District Magistrate and asked him to cancel this bond as they 
might have done under section 125 of the Code of Criminal Pro- 
cedure. When a person bound over to keep the peace does not adopt 
this procedure. I always have considerable doubt as to his general 
reputation in the district, and it is open to the applicants at any 
time hereafter to satisfy the District Magistrate that there is no 
necessity any longer for this bond being kept in existence. They 
have come to this Court with the contention (1) that the evidence 
on the record does not justify an order under section 107 of the 
Code of Criminal Procedure, (2) that if they had committed a 
substantive offence as alleged by some of the witnesses for the 
prosecution, the proper procedure against them would be to pro- 
ceed against them for the said offences and not to proceed under 
section 107 of the Criminal Procedure Code. The learned Counsel 
for the applicants took exception to the notice which had beep is- 
sued to them under section 112 of the Code. Now section 112 
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has to be read along with section 107. Section 107 lays down that 
whenever a Magistrate of the first class is informed that Any person 
is likely to commit a breach of the peace or to disturb the public 
tranquillity, or to doany wrongful act which may occasion a breach 
of the peace, or disturb the public tranquillity, he may require that 
person to show cause why he should not be ordered to execute a 
bond. As I read this section there may be cases in which a Magis- 
trate of the first class is merely informed that a person is likely 
to disturb the public tranquillity without any information being 
given as to his intent to do wrongful acts. The Magistrate is 
responsible for the peace of the district. He acts upon this in- 
formation and he is required to set forth in writing the substance 


" of the information received. In this case we are not told that the 


Magistrate has received any information of definite acts intended. 
Apparently from the information ke received he was satisfied that 
the persons concerning whom the information had been given were 
likely to commit some act which might occasion a breach of the 
peace. The resson given for this probability was that they were 
on terms of enmity with each other. Where the Magistrate can go 
into further particulars, he should certainly go into them. But it 
may wéll be that all the information he receives is that there will 
be a breach of the public peace, and if he considers that information 
to come from a reliable source, he has jurisdiction to make the order 
required by section 112. Any how in the present case the matter 
has gone far beyond the stage of the order under section 112. 
Certain information was given. The order calling upon the appli- 


‘cants to show cause was duly communicated to them. They ques- 
. tionad the reliability of the information. Evidence was offered 


and recorded at considerable length. Some of it is hearsay evi- 
dencə. Some of it is evidence of actual acis not of a peaceful 
nature committed in the past. Some of it is words or expressions 
which, if true, point to the fact that a breach of the peace would 
be a probable result unless some strong band was put upon the 
the persons in question. The evidence of the two Chaukidars, 
Sheoraj Ahir and Chiraghan was read to me at full length, and I 
have glanced at the other evidence given in the case. A perusal 
of that evidence certainly leaves an impression upon my mind that 
an idea prevailed in Deohatta that a breach of the peace would take 
place. I have also glanced through the evidence given to rebut 
the evidence for the prosecution. It is of a very vague description 
and some of the witnesses in cross-examination had to admit that 
they very seldom came to Deohatia and one who said that no 
quarrel bad taken place had also to confess that he had not been in 
the village for the last two years. Itis not said that the terms 
are too severe. I see no reason for interfering and dismiss the 
applicetion. 


Application dismissed. 
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(Defendants) a 
versus VIBOOUNT 
KUMUD NATH CHATTERJI anp orsrg8s (Plaintiffs) - ra 
RD 
Land Law of Bengal—-Patni Taluks—Powsr of samindar to bring to sale for DUNEDIN, 
arrears—Bengal Patni Taluks Regulation, 1819 (Bengal Regulation VIII ‘Sr 


* of 1819), section 14— Money had and received—-Money paid under a claim Jonn Epa: 


in legal proceedings— Not ordinarily recoverable—Chota Nagpur Encumber- Mr. AMEE 
ed Estates Act, 1876 (Aci V1 of 1876)—Has no application to immovable ALT. 
property outside of Chota Nagpur. 
In proceedings under section 14 of the Bengal Patni Taluks Regula- 

tion 1819 (Bengal Regulation VIII of 1819) the Collector acts not in a 

judicial but in a ministerial capacity. Those who pay money under such 

proceedings are not in the same position as persons who pay a claim 

brought against them in an ordinary suit in which they had a full 

opportunity of resisting and who, not having availed themselves of such 

opportunity then, are debarred from doing so hereafter. Whether or 

not he contests the claim, a talakdar to stop a sale under section 14 has 

to deposit the full amount claimed: and such deposit does not preolude 

him from thereafter raising the question of title in an ordinary suit. 


- The Chota Nagpur Enoumbered Estates Act, 1876, (Act VI of 1876) . 
has no application to immovable property outside the limits of Chotu 
Nagpur. i 3 l 


Bicha Ram Sahu v. Bishambar Nath Sahi, 16 Onlo., Li J., 527. ap- 
proved. 


APPEAL from a decree of the Calcutta High Court, dated July 
23rd, 1914, affirming a decree of the Subordinate Judge of 


” 


Burdwan. ; 


The facts of the case are sufficiently set out in their-Lordships’ 
judgment. Respondents sued to recover sums paid by them to 
appellant in proceedings taken by the latter under the Patni 
Taluks Regulation to realise arrears of paint rent: they alleged 
that no such arrears were due. Appellant contended that the 
mortgage bond executed by his predecessor, which the patni rents 
were set off against the interest due to them under the mort- 

age, had been paid off by the Manager appointed under the 
hota Nagpur Encumbered Estates Act, 1876, and also that ° 
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plaintiffs could not recover the sums paid, as even if not legally 
due, those sums were paid voluntarily, or if not voluntayily, under 
stress of legal proceedings in which the plaintiffs had not chosen 
to defend themselves. The Subordinate Judge over-ruled these 
contentions and decreed the suit and his decree was affirmed by 
the High Court. Defendant appealed. 


Upjohn, K. C., (DeGruyther, K. C. and J. M. Parikh with 
him), for the appellant, submitted that this was a case for money 
had and received, and that the money having been paid under 
stress of legal proceedings, plaintiffs could not recover. The Raja 
issued notice under section 8 of the Regulation: respondents had 
it in their power to take summary proceedings under section 14, 
and in such proceedings the validity of the Raja’s claim would 
have been decided. They failed to raise in any such proceedings 
the question whether the mortgage was ‘discharged, and they can- 
not raise it now. 


Marriott:v. Hampton, [1797] 7 I. R., 269; 8. G., 2 Smith’s LOO., 11th 
ed., 421; i ; 
Moore v. Vestry of Fulham, [1895] 1 Q B., 399. 


[The Board referred to l 


Cooper v. Phibbs, [1867] 2 H. of L. Oases, 149 ; 

Beauchamp v. Winn, [1873] 6 H. L. Cases, 228, 
and observed that the question was whether the respondents knew 
their rights when they paid? It seemed they did not discover 
their rights till afterwards. Could they not then sue ?] 


We submit not. There is no evidence of any mistake at all: 
if they made any mistake, it was as to the construction of a general 
Act, (the Ohota Negpur,,Encambered Estates Act) and that isa 
mistake of law, not of fact: it is a misiake as to lew, not as to jus 
privatum. 


Reference was made to 


Dooli Chand v. Ram Kishen Singh, [1882] 8 I. A., 93;8. 0., I. L. 
R. 7 Cal., 648. 


Seth Kanhaya Lal v. National Bank of india, [1918] 40 I. A ,°56; 
8. 0.,1. L. R., 40 Cal., 598. 


The lands concerned are outside Chota Nagpur, but the appli- 
cation of Act VI of 1876 is not limited to lands in Chota Nagpur. 
Section 2 vests in the Manager appointed under the Act all the 
immovables of the land-holder wherever situate and all immovables 
which may be acquired by or devolve on him or his heir. The 
acquisition or devolution of the property is not confined to pro- 
perty situated in Chota Nagpur. Under section 3, the bar as to 
process in respect of debts and liabilities extends to all courts in 


A 
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British India. Debts must include secured debts: there is nothing 
in the context to limit the generality of the provision. The dis- 
ability as to contract is extended to the land-holder’s heir. Appel- 
lant’s contention is borne out by a review of the whole Act, and a 
consideration of the purpose which the Act was intended to effect: 
if unsecured creditors are barred all over British India why should 

' secured creditors outside Chota Nagpur escape? We admit the 
contrary view has been taken in 


Bicha Ram Sahu v. Bishambar Nath Sahi, [1912] 16 Oale, L. J., 527, 
but that case was wrongly decided. 


Dunne K. C., (Ramsay with him), for the respondents, were not 
called on. 


Their Lordships’ judgment was delivered by 


Viscount HALDANE —This is an appeal. froma decree of the 
High Court, Fort William, in Bengal, affirming a decree of the 
Subordinate Judge of Burdwan. The respondents as plaintiffs 
brought a suit to recover 6,848 rupees 8 annas, being the amount 
of patni rents for the years 1902-1910, paid by them, as they 
alleged, although not due, in order to save their lands from sale 
under the powers conferred on zemin dars by section 14 of Regula- 
tion VIIT of 1819. 


The appellant, on whose behalf as having rights conferred on 
a zemindar, it had been proposed to put the power of sale in force, 
contended, in the first place, that the money could not now be 
recovered, on the ground that even if not legally due it was paid 
voluntarily, or, if otherwise than voluntarily, as the result of pro- 
ceedings in which the respondents had not chosen to defend them- 
selves, and which consequently could not be reviewed. In the 
second place he contended that the amount paid was due under 
the provisions of ‘‘ The Chota Nagpur Encumbered Estates Act ” 
(VI of 1876). 


The facts do not appear to be obsoure, ‘and if the appellant’s 
contentions are right on either of the points stated he may be 
entitled to succeed.‘ As, however, their Lordships are of opinion 
that the argument addressed to them from the Bar fails on both 
points, they have not found it necessary to call on the respondents 
to suppert the judgments in the courts below, either on the two 
questions referred to, or on certain minor points which their Lord- 
ships did not consider to be tenable. 


The appellant is Raja of Pachete in Chota Nagpur. He suc- 
ceeded to the title and estates on the death of his grandfather, the 
late Maharajah Nilmoni Singh Deo. The late Maharajah, in 1887, 
borrowed from one Mahesh Ohandra Chatterji, a resident of Mada. 
napur, in Bardwan, 22,435 rupees, giving the latter security in 
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the form of a usufructuary mortgage of lands constitufing four 
lots: three in the district of Bankara, and one in the district of 
Burdwan. Of these four lots the Maharajah had previously grant- 
ed paint leases to Mahesh Chandra Ohatterji. The respondents 
are the successors-in-title of the latter in respect both of the leases 
and of the mortgage security. All of the four lots, the subjects 
of the leases and the mortgages, lie outside the boundaries of Ohota 
Nagpur. 


The mortgage was effected by a sud-bandhaki mortgage bond 
under which it was stipulated that interest at the rate of 14 annas 
per 100 rupees, equivalent to 104 per cent. per annum, should be 
payable, and that this interest, which was substantially equivalent 
to the amount of the annual rents payable under the paini leases, 
should be set off ap against the interest until repayment of the 
principal sum due under the mortgage. 


In 1895 the affairs of the lute Maharajah having becoye em- 
barrassed, the provisions of the Ohota Nagpur Act were applied to 
his case. The language and scope of this Act their Lordships will 
refer to later. For the present it is sufficient to state that the . 
management of the Maharajah’s estate was vested in a manager , 
appointed under section 2 of the Act, and that a vesting order ` 
appears to have been published in the “ Calcutta Gazette,” in terms 
wide enough to apply, if the Act enabled it to do so, to all his 


-immovable property both within and outside the boundaries of 


Chota Nagpur. In response to a notice issued by the manager, 
the respondents, among other creditors, put in a claim. They 
submitted their mortgage bond with a petition praying for a settle- 
ment. The manager dealt with the claim under section 8 of the 


‘Act, and purported to settle the amount of principal due, and, what 
was in the circumstances still more important, to reduce the future 


interest to 6 ‘per cent. per annum. He also determined that in 
every half year the difference between the interest as thus reduced 
and the amount of the patni rents should be applied in satisfaction 
of the principal. The Commissioner, on whom jurisdiction to do 
so was Claimed to have been entrusted by the Act, sanctioned the 
arrangement. 


In 1907 the debts due by the estate were considered to - 
have been provided for, and the possession and management were 
made over to the appellant, who had succeeded to the title. There- 
after he collected from the respondents the amounts of surplus 

tni rents in question in the suit, on each occasion applying to the 
Oollector of the district where the lots were situated for author- 
ity to put in force the summary provisions for sale for reco- 
very of patni rents enacted by the Regulations of 1819 herein- 
after referred to. The respondents, on receiving the succes- 
sive notices to this effect authorised by the-Collector, paid the 
amounts for the recovery of which they have brought the present 
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suit. They appear to have made no formal protest, but the learned 
Subordinate Judge who tried the case has found that the circum- 
stances were such that they cannot be taken to have made the 
payments gratuitously, a conclusion of fact from which the High 
Court did not dissent on appeal, and from which their Lordships 
do not dissent. 


It is important to see what were the terms of section 14 of the 
Regulation of 1819, under which these payments were insisted on. 
Section,8 had enacted that zamindars in the position of the present 
appellant should be entitled in certain cases to apply for sales of 
patni tenures for arrears of rent. Section 14 defines in its first 
branch the procedure in case the talukdar objects. He may stop 
the sale by lodging the amount demanded. He may also bring a 
‘suit and obtain a reversal of the sale and damages. By its second 
braneh the section provides that if the talukdar desires to contest 
the zemindar’s demand he may apply for a summary investigation. 
Tf this takes place and an award results in time the effect of the 
award is to prevail. But if the proceedings be still pending the 
sale is none the less to take place unless the amount claimed be 
deposited, and if such deposit is not made the talukdar is to have 
no remedy excepting by a regular action for damages and reversal 
of the sale. Under an amendment of the Regulation passed in 
1832, the conduct of the proceedings in regard to- such sales is 
given to the Collector, Deputy Collector or Head Assistant. 


Their Lordships are of opinion that the procedure provided for 
by section 14 is such as not to put those submitting to pay money 
under it in the position in which they would have found themselves 
had they paid a claim brought against them in an ordinary suit in 
which they could have set up a full defence but had failed to do so. 
In such a case those who pay lose their right to resist however 
` good, because, having had the full opportunity of doing so which 
the law allows them once for all, they have not availed themselves 
of the opportunity so given. But section 14 expressly recognises 
the right to bring a separate suit in an ordinary court, the proceed- 
ings before the Collector notwithstanding. If the purchaser at the 
‘sale impeached is made a party, the sale may even be set aside. 
All the talukdar gets by demanding a summary investigation before 
the Collector is an award the application for which will not stop 
the sale. The only step by which the sale can be stopped is by a 
deposit of the full amount claimed, and when this is done the ques- 
tion of title remains capable of being raised in an ordinary suit. 
Their Lordships are accordingly of opinion that the rule which 
prevents a person from recovering back money which he has paid 
ona claim in legal proceedings to which he might have set up a 
defence but has failed to do so, has no application here. This còn- 
clusion is, under the circumstances already referred to, fatal to the 
first branch of the case presented by the appellant. On the argu- 
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ment addressed to them on this part of the case they have only to 
add the observation that the proceedings before the Collector are 
of an administrative rather thana properly judicial character. 
The zemindar who has a power of compelling a sale is to exercise 
this power through the instrumentality ofthe Collector himself, 
who acts, not magisterially, but ministerially, and who has, in the 
true view of his functions, no capacity to give effect to any enquiry 
he may make into title comparable to the capacity possessed by an 
ordinary judicial tribunal. 


Their Lordships now turn to the second argument by which 
the learned counsel, for the appellant, supported the case made. 
This argament turned on the question whether the powers conferred 
by the Ohota Nagpur Act extend to land outside the limits of 
Chota Nagpur. The language of the Act is obscure and their 
Lordships have found it necessary to look at the whole of its pro- 
visions somewhat closely in order to arrive at a conclasiog on the 
point. The preamble is material, for it defines the purpose of the 
measure as the provision of “relief of holders of land in Chota 
Nagpur who may be in debt, and whose immovable property may 
be subject to mortgages, eharges, and liens.” Prima facie the 
immovable property would therefore mean such property in Chota 
Nagpur, and this is borne out by the title of the Act, which is 
“ The Chota Nagpur Encumbered Estates Act.” Section 2 enacts . 
that where ‘any holder of immovable property” (which plainly 
means here immovable property in Chota Nagpur, and there only) 
applies to the Commissioner stating that the holder of the ‘said 
property” is subject to, or that “his said property” is subject to 
debts or liabilities, the Commissioner may, with the consent of the 
Lieutenant-Governor of Bengal, by Order published in the 
“ Calcutta Gazette,” appoint an officer called a manager, and vest 
in him the management of the whole or any portion of the immov- 
able property of the holder. The application must state the parti- 
culars of the debts or liabilities to which the holder is subject, or. 
with which his immovable property is charged, and also the parti- 
culars of the immovable property to which he ig entitled. Sec- 
tion 3 provides that on the publication of the Order “all proeeed- 
ings which may then be pending in any Civil Court in British 
India in respect to such debts or liabilities shall be barred, and 
all processes, executions and attachments for or in respect of 
such debts and liabilities shall become null and void.” Among 
other things, the section further provides that the holder and 
his heir shall be incompetent to mortgage, charge, lease, or alienate 
their immovable property, or to grant receipts for rents or profits, 
and shall be incompetent to enter into any contract which may 
involve them in pecuniary liability. Section 4 confers on the 
manager during his management “ of the said immovable property” 
large powers of management and of settling debts. Section 5 
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provides that, on the publication of the Order vesting the manage- Orvit 
ment in hem, the manager is to publish a notice in English, Urdu, Fre 


and Hindi (not, their Lordships observe, in the remaining languiges ed 
vernacular in other parts of India), calling for the presentation JYOT) 
of claims, and all claims not duly presented are to be barred. Prasnan 
Section 8 enables the manager to determine the amounts of princi- SINGH 
pal justly due to the creditors of the holders of the property and konun 


to the mortgagees on it. By section 9 the manager may enquire Naru Cus 
into the consideration given for leases and, if it appears insuffici- TERJI 
ent, cancel them. Section 10 gives an appeal against proceedings ER 
of the Collector to the “Deputy Commissioner within whose  Vscount 
jurisdiction the property is situate,” if not himself the manager. eens 
Sections 17 and 18 confer on the manager power to lease and to 

mortgage and sell (in the latter cases with the assent of the Com- 
anigsioner). Section 19 enables the Lieutenant-Governor of Bengal 

(within which Chota Nagpur is situate) to make rules for the admi- 

nistration of the Act. Section 23 saves the jurisdiction of the 

courts fh Chota Nagpur in certain kinds of suits relating to immov- 

able property brought under the operation of the Act. 


Their Lordships have not had before them the Order published 
in the ‘‘ Calcutta Gazette,” by which the Commissioner appointed 
the manager in the present case, and vested in him the management 
of some or all of the immovable property of the late Maharajah ; 
but however wide the terms of this Order may have been, the scope 
of its operation depended on the scope of the Act itself. After con- 
sidering the Act ase whole, their Lordships have arrived atthe 
conclusion that the primary intention to be collected from its 
language is that of providing, by a measure of local application, 
for the relief of the burdens affecting the land within Chota 
Nagpur owned by a class of land-holders there. The governing 
purpose related to a particular locality. It is not a statute analog- 
ous to a Bankruptcy Act, the controlling purpose of which is 
provision for creditors in a liquidation. To this end section 16 
confers the jurisdiction requisite to enable the manager to recover 
immovable property in the possession of a mortgagee or vendee 
in the court-of the Deputy Oommissioner within whose jurisdiction 
the property is situate. Butin Regulation District, where there 
is no Deputy Commissioner, these words would be inapt, and the 
inference is that they were intended to apply only to immovable 
property in Chota Nagpur, where a Deputy Commissioner hos 
. jurisdiction. This conclusion is borne out by section 23, which 
saves, as already observed, the jurisdiction of the courts of Chota 
Nagpur over certain questions, and not the corresponding juris- 
dictions of courts outside it. 


Their Lordships agree with the views of the scope of the 
Act expressed by the learned Judges who decided the case ë 


Orvin 


1918 
JYOTI 
PRASHAD 
SINGH 
v. 
KUUD 
NATH 
CHATTREJI 
Viscount 
Haldane. 


OIYIL 
1918 
Feb. 26. 28. 
' March, 18. 
VISCOUNT 
HALDANE, 
LORD 
DUNEDIN, 
Lorp 
SUMNER, 
SIR 


JOHN EDGE, 
Mr. AMEER 
ALI. 


576 PRIVY CODNOIL [A. L. J. B. 
of Bhicha Ram Sahu v. Bishambhar Nath Sahi(!). They think 
that the Act has no application to immovable property outside 
Chota Nagpur. The main purpose is, as they have alread 
observed, the protection of zemindars within that district, 
and any provisions which affect rights to enforce in jurisdic- 
tions outside it personal debts or liabilities are merely ancillary 
to the main purpose of the Act, which is directed to improv- 
ing the position of persons owning land within it. If this 
be so, no claims in rem of land outside it ought to be con- 
strued.as affected by the merely géneral and ambiguous expressions 
which the Act contains. 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs, 


E. Dalgado.—Solicitor for the appellant. 
. T. L. Wilson § Co.—Solicitors for the respondent. 
Appeal dismissed. 
(1) 16 Calcutta Law Journal Roports, 527. 


6 


A. P. P, 


RAJKUMAR JAGANNATH PRASAD SINGH (Defendant) 
TET EUS 


SYED ABDULLAH anD orurrs (Plaintiffs) 


Evidence Aot, (Act I of 1878), section 115—Lstoppel — Esioppel by re- 
presentation or action causing another to change his position— Conveyance by 
person entitled by estoppel— Gives transferee good titip against those Bound 
by the estoppel, 

The doctrine of estoppel is based upon the change of position brought l 
about by the representations or actings of the person bound by the estop- 
pel. 

Estoppel applies not only in favour of the person induced to change his 
or her position, but of a transferee from such person, and it binds not 
only the person whose representations or actings have created it, but all 
claiming under him by gratuitous title. 


The estates of B a Raja, were taken under Government management 
under the Encumbered Estates Act. The manager appointed, who had 
power of gale under the Act, put up a village to sale. B bought it benami 
in the name of K but the manager never executed any conveyance to K. 
Thereafter the management was removed and B restored to his estates. ` 
K having died B procured K’s heir L to convey the village to B’s illegi- 
timate daughter R. After B’s death R conveyed to S who sued B’s heir 
J for possession. Held that J was estopped from denying S’s title. 

* Sarat Chandra Dev. Gopal Chandra Laka, ee 19 I. A., 203 
-§. 0, I. L. R., 20 Cal., 296. 
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APPEĄL from a decree of the Calcutta High Court, dated June 
10, 1913, reversing a decree of the Subordinate Judge of Gaya. 


The facts of the case are sufficiently set out in their Lordships’ 
judgment. Syed Abdullah’s suit was dismissed by the first court, 
but decreed by the High Court (CHATTERJEA and NEWBOULD, Jd.). 
Defendant appealed. 


Dunne K. C. (Ramsay with him), for the appellants. —The estop- 
pel relied on by the High Court is that the Raja’s conduct prevent- 
ed us from alleging that the ostensible title was not the real title. 
But Rajeshwari here was not even ostensible owner. Her trausferor 
never gota conveyance such as would have given him title. Sec- 
tion 54 of the Transfer of Property Act lays down that to affect 
Jmmoveable property there must be a registered instrument. The 
Board has held that until registered a contract has no effect ; 
and that if registration is not effected al] equitable rights under 
the congract are extinguished. 


[Lord Duneprmn.—referred to Lorp SHanv’s judgment in 


Sarat Chandra De v. Gopal Chandra Laha, [1892] 19 I. A., 203 ; 
S. O., I. L. R., 20 Oalo., 296.] 


That was a clear case of a representation being acted on ; it was 
not so here. Rajeshwari did not act on any misrepresentation ; it 
has been found she paid no consideration, If the Raja wished to 
make a gift of the village to ber, section 123 of the Transfer of 
Property Act requires a registered instrument signed by him or on 
his behalf. Syed Abdullah cannot avail himself of section 41 of 
that Act, for he neither made reasonable enquiries nor acted bona 
_ fide; there are recitals in the deed, but the smallest enquiry would 

have shown him that they were untrue,and indeed the deed itself 


recites that he relied on Rajeshwaris representations as to her 
title. l 


Sir W. Garth, for the respondents, was not called on. 
Their Lordships’ judgment was delivered by 


Lorp DuxnrDIN.— In this suit Syed Abdullah sues the Raja of 
Deo for possession of a village called Badam. The plaintiff is pur- 
chaser from a dancing girl, Rajeswari Koer, who is the natural 
daughter of the Jate Raja Bhikham of Deo, father of the present 
Raja, defendant. i 


The history of the matter is this:—Raja Bhikham having got 
~ into involved circumstances, his estate was put under management 
under the provisions of the Chota Nagpur Encumbered Estates Act, 
which had been made to apply to Deo by a special Act. The manag- 
er appointed under the Act one Bhuan Lal, who had, in terms of 
the Act, powers of sale, put up to public auction the village of 
Xvi 73 R 
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Badam, It was bought by Kashi Nath Singh for the sum of 2,000 
rupees. As a matter of fact, Kashi Nath had been put forward 
by the Raja himself, who provided him with the money. No con- 
veyance-was executed by Bhuan [alin favour of Kashi Nath. The 
manegement came to an end in 1896, and the Raja was restored to 
his estate. In 1897, the Raja who had expressed his desire to 
benefit Munni Bibi, the mother of Rajeshwari and his infant 
daughter by her, caused Lajjadhari, the adopted son of Kashi Nath 
who had by this time died, to execute a conveyance of Badam in 
favour of Rajeshwari. The deed of conveyance bore to be in res- 
pect of a consideration of 5,000 rupees, but in reality no money 
passed. Lajjadbari merely acted on the command of the Raja. On 
the 22nd April, 1898, Rajeshwari, being a minor. applied through 
her mother as guardian for registration and mutation of names in 
respect of the village of Badam. On thé same day the Raja pre- 
sented a petition in which he narrated the fact of Badam having 
been sold by Bhuan Lal, the manager, set forth that Kashi Nath 
had died without having obtained a conveyance and that Lajfadhari 
his son had sold the property to Rajeshwari, and prayed that 
Rajeshwari’s petition should be granted and her name inserted in 
the register, “ to which your petitioner has no objection whatever. ” 
Rajeshwari’s name was accordingly entered in the Government re- 
gister as proprietrix of the village of Badam. 


In October 1898, Raja Bhikham died and the present Raja 
being a minor the estate came under the management of the Court 
of Wards. Sometime in 1899, Mr. Wright, the manager, turned out 
Rajeshwari who was in possession, via facti and without process. 
In 1901 Mr. Wright conveyed Badam to Ranee Chandra Koer, the 
surviving widow of Raja Bhikham, on the idea that it was gur 
property descending from Ranee to Ranee. In 1902 the Ranee 
applied for mutation of names. Her application was opposed by 
Rajeshwari and was refused. In 1904 the Ranee raised a civil 
suit for a declaration that the property was hers. To this suit she 
called as defendants Rajeshwari and the young Raja, the present 
defendant. The whole facts were gone into. The Ranee had 
based her cage on an allegation that Kashi Nath was a benamidar for 
her. The Subordinate Judge held that Kashi Nath was the benamt- 
dar of Raja Bhikham, and not of the Ranee, and dismissed the suit 
adding an opinion that Raja Bhikham himself would have been 
estopped from denying that ihe property belonged to Rajeshwari. 
On appeal the District Court affirmed the judgment, but did not 
repeat the dictum as to estoppel. In 1908 Rajeshwari executed a 
conveyance in favour of the present plaintiff, who in the same year 
raised the present suit. 


The defence to the suit was, after discounting irrelevent pleas, 
based on two grounds first, a denial of Rajeshwari’s title to convey 
anything to the plaintiff ; second, a denial that Rajeshwari had 
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conveyed to the plaintiff on the allegation that she was a minor at 
the time of the conveyance. The learned Subordinate Judge up- 
held both defences and dismissed the suit. The Appeal Court re- 
versed and gave Judgment in favour of the plaintiff. 


It will be convenient to dispose of the second ground of defence 
first, as it depends ona pure question offact. The Subordinate 
Judge, while commenting on the unreliability of the witnesses, 
three in number, adduced by the defendant to prove the minority, 
gave judgment on the ground that the rebutting evidence was 
not what it might have been. The High Court agreeing with 
the criticism on the defendant's witnesses, came to the conclusion 
that the defendant had not made out his allegation. Their Lord- 
ships agree with the High Court. The onus to prove minority is 

*on the defendant who asserts it. He brings no reliable evidence 
to prove this assertion. This defect in his proof cannot, their Lord- 
ships think, be cured by a mere ‘criticism of the evidence brought 
by the plaintiff. It would further seem to their Lordships that 
the evidence tendered by the brother is not open to any obvious 
objection. Butitis enough to say that the matter being left in 
doubt the defendant fails to prove his assertion. 


The sole question then is whether- there was a title in Rajesh- 
wari. Formal title by progress there was not. Both courts find 
that the sale by auction, though it gave a right to the purchaser to 
got a title, did not give him an actual title. Admittedly Kashi 
Nath never got the actual title, to which as purchaser he was 
entitled. The plaintiff in the court below attempted to prove that 
Kashi Nath was a true purchaser for value. In this he failed, and 
both courts are agreed as to this. He was only trustee for the 
Raja Bhikham. The argument in the lower court then turned 
mostly on the effect of the judgments of 1905 and 1906 in the suit 
by the Ranee. The plaintiff urged that as between Raja Bhikham 
and the defendant, who were both'co-defendants to the Ranee’s suit, 
these judgments formed a res judicata to the effect that the property 
belonged to Rajeshwari. In deciding—rightly—that this was not 
go, the learned Subordinate Judge overlooked the fact that, though 
the dictum of the Subordinate Judge in the Ranee’s suit that Raja 
Bhikham was in a question with Rajeshwari estopped from denying 
that the property washers was an obiter dictum, yet on the emerg- 
ence of the same facts as were found in that suit, the question 
arose to be decided in this suit, it being obvious that if Raja Bhi- 
kham was estopped, the present Raja, his son, taking by gratuitous 
title from him, was equally estopped. But the High Court took 
up that point and decided it in favour of the plaintiff. The ques- 
tion before their Lordships is whether that view was right. 


Their Lordships think that it was. In the first place, they are 
satisfied that the facts are as have been stated above. When, 
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therefore, Lajjadhari executed the conveyance in favour of Rajesh- 
wari at the instance of Raja Bhikham, he (Raja Bhikham) was the 
true owner. Kashi Nath was a trustee for Raja Bhikham, and 
Lajjadhari could only succeed to his father’s trusteeship. Further, 
Raja Bhikham was the proprietor of the estate of which Badam was 
apart. Sothat if by renunciation or limitation the right of Kashi 
Nath to get a conveyance became extinct, the full right as well as 
the title was in him. In this position of affairs not only did Rajah 
Bhikham cause Lajjadhari to execute the conveyance, but when 
Rajeshwari proceeded to give effect to that conveyance by applying 
for registration he actively assisted her. By so doing he caused 
her to change her position, for by registration she became bound 
for all the State liabilities which attach to the registered holders 
of immoveable property. If then Raja Bhikham had lived and 
attempted to regain the property these actings of his would, in their, 
Lordships’ view, have estopped him from making the elaim. He 
did not do so. The present defendant is his son, and succeeded by 
gratuitous title, and he therefore cannot do what his fathew would 
have been unable to do. 


Their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. 


A. P. Pe Appeal dismissed. 
T. L. Wilson & Co.:—Solicitors for the appellant. 


E. Dalgado:—Solicitor for the respondent. 
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HIGH COURT. 





SURAJ BHAN (Defendant) 
VETSUS 
HASHIM BEGAM anp oraers (Plaintiffs)* 

Contract Act (IX of 1872), section 70—Sale—Money left with vendees for 
payment to morigagees—-Property mortgaged to secure the sum due different 
from property sold—Vendees paying interest to morigagees owing to delay 
on the part of vendors to get sale-deed registered—Suit for unpaid purchase- 
money—Vendees claiming set-off in respect of the wnterest paid——Gratuitous 
payment, 

Certain immoveable property was sold and the vendors left a portion 

: of the consideration in the hands of the vendees for payment to certain 

of their (vendors’) creditors who held a mortgage over property other 
thgn that sold. Owing to delay in the registration of the sale-deed which 
was dae to action on the part of the vendors, the vendees did not pay 
the money to the creditors. When, however, the gale-deed was registered 
aud the vendees tendered the money left with them to the creditors, the 
latter refused to accept it without the interest which had accrued in the 
meantime The vendees paid the interest also. In a suit brought by the 
vendors for recovery of the unpaid portion of the purchase money the 
yendees claimed a set-off in respect of the money they had to pay to the 
vendors’ creditors as interest :—Held that the vendees were not entitled 
to recover the amount claimed inasmuch as the money paid as interest 
wag a gratuitous payment, the property mortgaged to secure the sum due 
to the creditors being no part of the property sold, and the fact that the 
vendors benefited by the payment was immaterial. 


RECOND APPEAL from a decree of H.C. Aten Eso., District 
Judge of Moradabad, confirming a decree of Babu Ram Chandra 
Saksena, Subordinate Judge. 


Out of the amount of consideration for a sale the vendors left 
with the vendee a sum of Rs. 8,150 for payment to a certain person 
in respect of a mortgage held by him over certain property of the 
vendors which was other than the property comprised in the sale. 
After the sale the vendors threw some difficulties in the way of 
registering the sale-deed. Eventually when the sale-deed was 
registered the vendee offered the Rs. 8,150 to the mortgagee, who 
refused to take it on the ground that the money was insufficient, 
asa further sum of Rs. 749 odd had accrued due by way of interest 
in the meantime. It was alleged by the vendee that he paid the 
mortgagee this further sum of Rs. 749 as well. The vendors 
sued the vendee for recovery of an unpaid portion of the purchase 
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money, and the vendee claimed credit for this sum of Rs. 749. 
Both the courts below refused to allow the set-off olaifaed. The 
defendant vendee appealed to the High Court 


Kailas Nath Katju, (for Tej Bahadur Sapru), for the appel- 
lant.—The appellant is entitled to be re-imbursed for having paid 
the amount in question. Section 70 of the Contract Act applies 
to the case. The payment was not made gratuitously, and the 
plaintiffs have benefited by it. Under the circumstances of the 
case, the payment must be deemed to have been made * lawfully ” 
within the meaning of section 70. The meaning of that expression 
has been explained in the case of 

Chedi Lal v. Bhagwan Das, [1888] I. L. R., 11 All., 234, at p. 243. | 

It was atthe express request of the vendors that the vendee 
was to pay, and did pay, the mortgagee the sum of Rs. 8,1509 
which was calculated to discharge in full the amount then due on 
the mortgage. There can be no question that the payment of Rs. 
8,150 was a‘ lawful” payment. The further sum of Rs. 749 was 
a natural and necessary addition to the original amount, brought 
about by the accumulation of interest during the period of delay in 
making the payment. Had this delay been the fauli of the appel- 
lant the case might be different ; but the plaintiffs, and not the 
appellant, were to blame for the delay. The payment of the addi- 
tional sum of Rs. 749 by the appellant was a direct and natural 
corollary to his obligation to pay the Rs. 8,150. 


[ RIOHARDY, C. J.—If the sale-deed had not directéd the vendee 
to pay any sum to the creditor, and the vendee had of his own 
accord paid him, could the vendee have claimed a set-off ?] 


No. That would have been a clearly gratuitous payment. 
Here, it is submitted, the payments of the two amounts are corre- 
lated, and they stand on the same footing. The vendors’ direction 
to pay the sum of Rs. 8,150 justified by implication the reasonable 
inference that for the payment of the further necessary sum the 
vendee was entitled to look for compensation to the vendors, for 
whose benefit the payment was made. The intention of the parties 
obviously was that the mortgage was to be fully paid off. 


[BANERI J.—That does not appear from the sale-deed. | 


The plaintiffs are seeking relief from the court, and they must 

do equity vide observations in the case of 
Ram Tahul Singh v. Beseswar Lall Sahoo, [1875] L. R., 2 I. A., 181. 
S. M Sulaiman, for the respondents, was called upon only on 
the question of costs. i , 
_ The judgment of the Court was delivered by 


. «Rronarps, C. J.~-The point which arises in this appeal is as 
follows. Certain immoveable property was sold for a considerable 
sum of money. In the sale-deed the consideration is stated to have 
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been received- in a certain way (as per details at the foot of the 
deed). Atcording to this detail the vendee was to retain a sum 
of Rs. 8,150 for payment to a certain creditor of the vendors who 
had a mortgage upon other property belonging to the vendors, 
and which was no part of the property sold to the vendee. Some 
delay seems to have taken place in the registration of the deed 
and as a consequence, the vendee alleges that he did not pay 
the Rs. 8,150. Eventually when he succeeded in getting the sale- 
deed registered, he went to the creditor and offered him the Rs. 

8,150 which the creditor refused to receive because further interest 
had in the meantime accrued amounting to the sum of Rs. 749 or 
thereabouts. The present suit was instituted by the plaintiffs to 
recover portion of the purchase-money which they alleged had not 
been paid. The defendant admitted that portion of the purchase- 
Money had not been paid but he claimed credit as against the 
amount that remained unpaid for the sum of Rs. 749 interest which 
he alleged he had paid the creditor of the vendors. Both the courts 
below held that assuming that the defendant had paid the creditor 
the oxtra sum of Rg. 749 for the interest which had accrued, he 
could not plead this as a set-off against the plaintiff’s claim for the 
unpaid purchase-money upon the ground that there-was no obliga- 
tion on the vendee to pay any money to the creditor except the 
Rs. 8,150, which had been left with him by the vendors In 
second appeal to this Court it has been urged that the view taken 
by the courts below was incorrect and section 70 of the Contract 
Act is relied upon. That section provides that ‘‘ where a person 
lawfully does anything for another person, or delivers anything to 
him, not intending to do so gratuitously and such other person 
enjoys the benefit thereof , the latter is bound to make compensa- 
tion to the former in respect of or to restore the thing so done or 
delivered.” We do not think that this section applies to the cir- 
cumstances of the present case. It wasadmitted at the Bar that 
if the sale deed had been silent about payment to the creditor of 
the vendors and that the vendee of his own motion had paid off 
the creditor, he could not have pleaded such payment as a set-off 
against the purchase-money. We think that exactly the same 
reasoning applies to the present case. According to the sale-deed 
the only sam which the vendee was requested to retain out of the 
purchase-money and pay to the creditor, was the sum of Rs. 8,150. 
The payment of the balance was a payment gratuitously made. 
We have already pointed out that the property mortgaged to secure 
the sum due to thecreditors was no part of the property sold. It may 
be of course that the plaintiffs have benefited by the payment tó 
the -creditor but this by itself is no sufficient ground to entitle the 
defendant to set it off against the plaintifi’s claim. We dismiss 
the appeal with costs. 


B. K. Me ee Appeal dismissed. 
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UMRAO SINGH AND ANOTHER (Plaintiffs) 


VET SUS 
UMRAO SINGH (Defendant)* 


Partition Act (IV of 1888), sections 2 and 8—Construction—Parties not at 
issue on the question that a dwelling-house could not be reasonably or con- 
venienily partitioned—Application for withdrawal of suit—Application 
rejected as having been made at a late* stage—Discretion of court—Civil 
Procedure Code (Act V of 1908), Order XXIII, rule 1. 


Plaintiffs and defendant were co-owners of a certain dwelling-house, 
the plaintiffs having $ths share and the defendant 1th share. Plaintiffs 
sued for partition and stated that as the house could oot be reasonably 
or conveniently divided, the house might be sold by auction and in the 
alternative offered to purchase it. The defendant contended that the 
house might be partitioned withont inconvenience to either par® ; but in 
the alternative he also offered to purchase the plaintiff's share at a valua- 
tion, should the court be of opinion that the partition could not be effected. 
The defendant subsequently withdrew his contention that the house 
might be conveniently partitioned. The court, thereupon, appointed 
Commissioners who valued the plaintiffs’ share and the defendants were 
allowed to purchase it. The court also disallowed the plaintiffs’ applica- 
tion for permission to withdraw the suit :—Held (1) that the court had 
acted in accordance with sections 2 and 8 of the Partition, Act when the 
parties were not at issue on the point that a division oconld not be reason- 
ably or conveniently made; (2) that the court had exetcised a sound 
discretion in disallowing the application for withdrawal of the suit 
inasmuch ag it had been made ata stage at which the defendant had 
become entitled to the benefit of section 3 of the Partition Act and because 
the application did not satisfy the requirements of Order XXIII, rule 1 of 
the Civil Procedure Code. Í 


First APPEAL from a decree of Basu Man Monan Sanyat, 
Additional Subordinate Judge of Meerut, 


The plaintiffs owned 8/9ths share of a dwelling-house, and the 
defendant owned 1/9th. The plaintiffs sued for partition, and they 
stated in their plaint that regard being had to the accommodation 
in the house, its partition would altogether spoil it so that it would 
not at all remain comfortable for residential purposes. They, there- 
fore, asked that in accordance with section 2 of Act IV of 1893 
the house might be sold by auction. In the alternative, they 
offered to purchase the whole house if the court should deem proper 
to sell it. The defendant replied that it was possible to partition 
the house without inconvenience to the parties. In the alternative 
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he claimed to exercise-his right under section 3 of the Act to pur- 
chase the- plaintiffs’ share if the court decided that partition could 
not conveniently be effected. It appeared that subsequently the 
defendant withdrew his objections to the plaintiffs’ allegation that 
the house could not be conveniently partitioned. The court, there- 
upon, appointed two pleaders as Oommissioners to value the plain- 
tiffs’ share of the house ; and after taking their report and hearing 
objections thereto, fixed the value of the plaintiffs’ share at Rs. 6,000. 
The court passed a decree permitting the defendant to purchase 
the plaintiffs’ share for Rs. 6,000. The plaintiffs made an applica- 
tion under Order XXIII, rule 1 of the Code of Civil Procedure 
in which they prayed for permission to withdraw the suit. This 
application was disallowed by the lower court. The plaintiffs 
appealed to the High Court. 


Surendra Nath Sen, (with B E. O’Conor), for the appellants.— 
The lower court has misinterpreted sections 2 and 3 of Act IV of 
1893., As a condition precedent to the court deciding to act under 
section 2 or section 3, it had first to satisfy itself that a division of 
the house could not reasonably or conveniently be effected and that 
an auction sale thereof would be most beneficial to the parties. The 
plaintiffs were entitled to claim a sale and not the defendant, be- 
cause the latter owned Jess than a half share. The words “ under 
the last foregoing section ” used in section 3 govern the application 
of that section. Section 3 does not admit of application so long 
as the preliminary conditions laid down in section 2 are not strictly 
complied with. Under section 2, the issue for the court to decide 
was whether a division of the house could or could not reasonably 
ör conveniently be effected and whether an auction sale would or 
. would not be more beneficial for all the share-holders. The court 
did not frame this issue, took no evidence in respect of it and ar- 
rived at no decision thereon. On the contrary, it proceeded forth- 
with to appoint Commissioners to value the house. 


The application for leave to withdraw the suit ought to have 
been allowed by the court below. 


Tej Bahadur Sapru and Girdhari Lal Agarwala, for the respon- 


dent, were not called upon. - 
The judgment of the Court was delivered by 


Piacorr, J.—The appellants in this Court were the plaintiffs 
in a suit for partition. They owned between them 8/9ths of a 
certain house. The defendant owned the remaining jth share. In 
their plaint at paragraph 4 the plaintiffs stated that, regard being 
‘had to its accommodation, the partition of the house in suit would 
spoil the house altogether so that it would not “at all remain 
comfortable for residential purposes.” Hence the plaintiffs asked 
‘the court under section 2 of the Partition Act (No. IV of 1893) to 
order a sale of the house. In reply the defendant raised alterna- 
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CIviL tive pleas. In the first place he alleged that a partition of the house 
see by metes and bounds could be effected to the mutual cortvenience 
a of the parties, provided it were effected ina certain way. In the 
UMRAO alternative he pleaded that, if the court held that the house could 


SINGH not reasonably or conveniently be partitioned and was prepared to 
v. accept the plaintiffs’ prayer for an auction sale, then the defendant 
pee claimed to exercise his right under section 3 of the same Act to 


pee buy the plaintiffs’ share at a valuation. Ata later stage it is quite 
Piggott, J. clear that the defendant was prepared to withdraw, and did with- 
draw, his objection to the plaintiffs’ allegation that the house could 
not conveniently be partitioned. He elected to abide by his alter- 
native claim to purchase ata valuation to be fixed by the court. 
The court proceeded accordingly to cause a valuation to be made, 
obtained a report from Commissioners, heard objections to that 
report and fixed the value of the plaintiffs’ share at Rs. 6,000. Ite 
has framed its decree accordingly, permitting the defendant to 
purchase at this price. In the memorandum of appeal before us 
it is contended, firstly, that the court below has misinte#preted 
sections 2 and 3 of the Partition Act. We think that on the con- 
trary the court below has properly applied those sections according 
to their plain meaning. The suggestion that the court could not 
legally take the action which it did, without first taking evidence 
and recording an affirmative finding to the effect that the house 
could not conveniently be partitioned and that its sale by auction 
-« would be more beneficial to the share-holders, comes with an ill 
grace from the plaintiffs appellants. They are, as a matter of fact, 
e trying to make it a grievance that the court accepted their own 
allegations of fact to be correct. Moreover, as we have already point- 
ed out, the defendant in a subsequent pleading had virtually 
accepted the same position. Finally it has been urged upon us that, 
at a later stage of the trial, when the plaintiffs discovered what 
the result of the proceedings was likely to be, they asked permission 
of the court to withdraw from their suit, with leave to bring a fresh 
suit, and that this request was refused. Under the circumstances 
the court below exercised a sound discretion in refusing to allow 
this application. Matters had reached a stage at which the defendant 
was entitled to the benefit of the claim which he had put forward 
under section 3 of the Partition Act, and in any case the application 
for withdrawal filed by the plaintiffs does not satisfy the conditions 
laid down by Order 23 of the Code of Civil Procedure. In the 
memorandum of appeal before us there is no definite plea that the 
finding of the court below, fixing the value of the plaintiffs’ share 
at Rs. 6,000 is incorrect. Even if we can understand paragraph 
of the memorandum of appeal before us as suggesting such a plea, 
it seems to us that the finding of the court below is in accordance 
with the weight of the evidence. The result is that this appeal 
fails and we dismiss it with costs, 


B. E, M. Appeal dismissed, 
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MUSLEHA BIBI anD oruers (Defendants) 


versus 
RAM NARAIN anb orHers (Plaintif's)* 


Civil Procedure Code (Act V of 1908), Order 61, rule 22—Cross-objectian 
against co-respondent. when may be enterlained—Morigage deed—Ewecutants 
—Two femates and four males. 

Plaintiffs sued for gale on the basis of a mortgage deed. The bond 
was held to be proved aganist the male executants, but not against 
the females. Against the decree the male executants preferred an 
appeal and the plaintiffa preferred cross-objectiong against the female 
executants who bad been arranged on the same side with them as respou- 
dents and contended- that the deed had been proved againat the females 
too :—Held that the plaintiffs were entitled to file cross-objectiona against 
their co-respondenta. 


First APPEAL from the decree of J. B. Munpxuz, Esg., Subor- 
dinate Judge of Jaunpur, i 


Tej Bahadur Sapru (with him S. M. Sulaiman), for the appel- 
lants. k 


B. E. O'Conor (with him Gokul Prasad), for the respondents. 
The following judgments were delivered. 


Piaeort, J.— This is a suit on a mortgage of the 17th of Sep- 
tember, 1900. The executants of this deed were six persons. Jamil 
Ullah and Jalil Ullah, the two sons, and Musammat Khatun 
Bibi, the surviving widow, of one Khalil Ullah deceased were the 
first three. The other three executants, Zohra Bibi, Mohammad 
Shibli and Mohammad Makki, were members of the same family, 
connected more or less distantly according to a pedigree 
which is to be found at page 2 of the printed record. The only 
point I desire to make about these three executants at present is 
that the pedigree does not show that they could have inherited any 
property from the deceased Khalil Ullah so as to be liable for pay- 
ment of any portion of that gentleman’s debts. The suit as brought 
is against the executant Jamil Ullah in person and the heirs of the 
remaining five executants all of whom are since deceased. The 
court below has found execution proved as against the four male 
executants and not proved asagainst the two ladies, Khatun Bibi 
and Zohra Bibi. The mortgaged property as specified in the deed 
in suit consists of shares in three villages and certain house property 
and a grove, but the present suit is for realisation of the efttire 
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mortgage debt from an 8 anna share of the judgment-debtors in a 
single village, the name of which is variously written as Gowal or 
Gowaipur, and also from the dwelling-house and the grove. We 
have no information before us as to the respective shares of the 
various executants of the deed in the dwelling house or in 
the grove; but as regards the principal item involved in the 
plaintiff's claim, namely the share in village Gowaipur, an extract 
from the register of proprietary rights is printed at page 60K. 
This shows that in the village in question the six executants of the 
deed owned in the year 1900 an entire mahal of 16 annas and that 
they owned the same in certain specified shares. For our purposes 
it is sufficient to note that the shares of the two ladies came 
to 2/oths of the whole and the shares of the 4 male execut- 
ants to 3/5ths of the whole. The deed in suit purports to mort- 
gage an 8 anna share out of the whole 16 annas, the said mortgaged 
share being the property of all the executants, but without any 
further specification. Now the learned Subordinate Judge while 
finding it not proved that the two ladies, Musammat Khatun Bibi 
and Zohra Bibi, had executed the deed in suit, has nevertheless 
given a decree for the sale of an 8 anna share, on the ground that 
the male executants of the deed in suit did own between them 
more than an 8 anna share out of the entire 16 annas, even after 
excluding the shares owned by the two ladies. 


We have before us an appeal by those defendants against whom 
the suit was decreed, and a petition of cross-objections under 
Order 41, rule 32, Civil Procedure Code, has been filed by the 
plaintiffs. The appeal raises in the main three points. 


Firstly. —It is contended that execution of the deed in suit is 
not proved as against any of the executants other than Jamil Ullah. 


Secondly.— It is contended that, even if execution be proved 
against any or all of the other executants, there has been no valid 
registration of the document as against any of the executants other 
than Jamil Ullah. 

Thirdly.—It is contended that, in any event, the decree should 
have been for the sale of 3/5ths of an 8 anna share and not an 
entire 8 anna share. 

The remaining pleas in the memorandum of appeal are either 
summed up in the three contentions above stated or have not been 
seriously pressed. 


In the memorandum of cross-objections the plaintiffs contend 
that execution was proved as against the two ladies, Khatun Bibi 
and Zohra Bibi, and that effect should be given to this contention, 
if allowed, in any decree which this Court may pass. 


It will be convenient to state at once that this petition of cross- 
objections was met at the outset by those defendants who represent 
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the estate,of Khatun Bibi and Zohra Bibi by a plea that the plain- 
tiffs were not entitled to challenge the order of the court below 
dismissing the suit as against the representatives of these ladies by 
way of a petition of cross-objections. The point is that the repre- 
sentatives of these ladies are arrayed along with the plaintiffs as 
respondents to this appeal. They were content to accept the decree 
of the court below as passed and have not themselves appealed 
against it. In support of this contention reliance is placed upon 
a decision of this Courtin Kallu v. Mannt(1), in which the principle 
contended for is laid down in broad terms. Asa matter of fact the 
position has since been re-considered by this Court in Abdul Ghani v. 
Mohammad Fasth(#), we have been referred also to decisions of other 
High Oourts to be found in I. L. R., 26 Cal, 114;1.L. R,, 30 
Cal., 655; 16 Calcutta Weekly Notes, 612; I. L. R. 37 Bom., 
S11; I L. Rọ, 38 Madras, 705. It may be noted at once 
that it was in any event open to the plaintiffs, as respondents to the 
appeal,to support the decree of the court below, in so far as that 
decree ordered the sale of a share of 8 annas, upon a ground which 
had been decided against them by the trial court, namely, upon the 
allegation that the document in suit had, contrary to the finding of 
the court below, been duly executed by Khatun Bibi and Zohra 
Bibi. It was impossible therefore to close the mouth of the learned 
Advocate for the respondents or to refuse to re-consider this ques- 
_ tion of execution by the two ladies. As a matter of fact, under the 
peculiar circumstances of this case, it seems clear that the plaintiffs 
could not be blamed for acquiescing in the decree of the trial court 
so long as that decree entitled them to bring to sale a full 8 annas 
share ; but they had ground for re-asserting their original claim, as 
soon as an appeal was filed on the plea that in any event only 
ths out of an 8 annas share should be ordered to be sold. Under 
the ciroumstances we think it was within the competence and 
discretion of this Court to permit the petition of cross-objections to 
be heard, even as against those original defendants to the suit who 
were arrayed as respondents to this appeal. If we had found the 
contentions urged in the petition of cross-objections to be well 
founded in fact, we should have been prepared to give effect to 
them in our decision. 


It is as well to take up at once this question of the execution 
of the deed in suit by Khatun Bibi and Zohra Bibi, 


[His Lordship then discussed the evidence in the case, | 


I certainly do not feel prepared to reverse the finding at which 
the trial court has arrived on this point. I think therefore that 
this finding must stand and that the execution of this deed by 
Khatun Bibi and Zohra Bibi is not satisfactorily proved. Itis not 
necessary therefore, so far as these ladies are concerned, to go*into 


(1) [1901] 1. L. R., 28 All, 93. (2) [1906] L L. Rọ 28 All. 95. 
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the question whether there was a valid registration on their behalf 
a a $ 


There has therefore been sufficient proof of execution and of 
valid registration as against all the male executants. The only 
point on which the appeal must succeed is the third point. The 
reasons given by the learned Subordinate Judge for ordering the 
sale of an entire 8 annas share, after his finding against the validity 
of the execution of the mortgage deed by Khatun Bibi and Zohra 
Bibi, will pot bear examination. 


# @ D 


The result is that this appeal should succeed to this extent only 


tbat the order for sale be not for the sale of an 8 annas share but 
for the sale of 3ths out of the share of 8 annas claimed in the 
plaint ; otherwise the appeal fails. The appellants will pay and 
receive costs in this Court, including fees on the higher scale, in, 
proportion to failure and success. The cross-objections dre dis- 
missed, with costs including fees on the higher scale. 


Wasa, J.—I agree in the order proposed. 
Appeal decreed, 


DEO NARAIN SINGH anv ornens (Defendants) 
versus 


SITLA BAKSH SINGH anD orusrs (Plaintiffs) * 


Agra Tenancy Act (II of 1901), section 202-—Suii brought in Civil Court against 


defendant aa trespasser—Defendant pleads tenancy—Suit referred ito Re- 
venue Court—Suit inatituted there for declaration of nature of tenancy—QOb- 
jection to jurisdiction over-ruled— Appeal to District Judge— Jurisdiction. 


Defendant ened in the Civil Court for ejectmoent as a trespasser raised 
the plea that{he was a tenant of the plaintiff. The Civil Court referred 
the defendant to the Revenue Conrt under section 202 of the Tenancy 
Act. A suit was instituted by the defendant under section 95 of the 
Tenanoy Act for a declaration of the nature of his ténanoy. An objeo- 
tion on the score of jurisdiction was overruled by the Revenue Court. 
The Revenue Court having made a decree, an appeal was preferred to the 
District Judge who entertained it onthe ground that the question of 
jurisdiction having been decided an appeal lay to him :~Held that no 
appeal lay to him, an objection on the score of jurisdiction under the 

* circumstances being absolutely untenable. 
°S., A. No. 429 of 1916 
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Szconp APPEAL from a decree of B. J. DALAL, Esq., District 
Judge of Benares, modifying a decree of Babu Bhagwati Dayal 
Singh, Assistant Collector, First Class of Jaunpur. 


Harbans Sahat, for the appellants. 
A. P. Dube, for the respondents. 
The judgment of the Court was delivered by 


Ricwarps, O. J.—This appeal arises under the following cir- 
cumstances. The present defendants brought a suit in the Civil 
Court for possession against the plaintiff as trespassers. The latter 
pleaded that they held the land as tenants to the plaintiffs. The 
Civil Court thereupon made an order directing the defendants in 
that suit to institute within threes months a suit in the Revenue 
Court for determination of the question. This order was made 
under the provisions of section 202 of the Tenancy Act. This 
suit wag thereupon instituted asking for a declaration of the nature 
of the tenancy under section 95 of the Tenancy Aet. An objec- 
tion was taken as to his jurisdiction to hear the suit which he at 
once over-ruled. He then dealt with the suit and made a 
decree. An appeal was preferred to the District Judge and cross- 
objectiona filed by the other side. The learned District Judge 
entertained the appeal on the ground that a question of jurisdiction 
had been decided. He then dealt with the case on the merits. 
An appeal has been preferred by the defendants and the ‘plain- 
tiffs have filed crogs-objections. In our opinion no question of 
jurisdiction was in reality decided by the Assistant Collector. In 
the first place the suit was brought in compliance with the order 
of the Civil Court that a suit should be instituted in the Revenue 
Court. In the next place the suit was under section 95 of the 
Tenancy Act, which Act expressly provides that suits under section 
95 must be brought in the Revenue Court and no other. It was 
therefore absolutely absurd to contend that the Revenue Court had 
no jurisdiction to hear the present suit. It would be reducing 
matters to an absolute absurdity to hold that the defendants in a 
Revenue suit could by formally raising an absolutely untenable 
plea of jurisdiction take every case from the Revenue Court to the 
Civil Court. We accordingly allow the appeal to this extent that 
we set aside the decree of the learned District Judge and remand 
the case to him with directions to return the memorandum of 
appeal and the cross-objections for presentation to the proper court. 
Costs here and heretofore will be costs in the cause. 


Appeal decreed. Cause remanded. 
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RADHEY SHIAM (Plaintif) 
versus 
BIHARI LAL (Defendant )* 


Contract Act (IX of 1872), section 65—Infant—-Coniract—Monsy lent— 
Fraudulent misrepresentation as to age—LEquitable relief—Costs—Dt2802 6- 
lion—ZInter ference by appellate court. 

A minor cannot be made to repay money which he hag spent merely 
because he received.it under a contract induced by his fraud. 

R. Leslie, Limited v. Sheill, [1914] 8 K. B., 607, followed. 3 

The plaintiff brought a suit for sale on two mortgage bonds. The 

_ defendant pleaded that at the time of execution of the bonds hs was a 

minor. There was no allegation nor proof that the defendant had made 

any fraudulent misrepresentation os to his age whereby he had induced 


the plaintiff to advance him money :—Held@ that the plaintiff was not 
entitled to recover. 


The court below had deprived the suocessful defendant of his costs 
because in its opinion he was responsible for the litigation. There wes 
also no proof of any wrongful conduot on the part of the defendant :— 
Heid that there being no evidence of this faot, the~sucoessful defendant 
ought to have been awarded costs. 


Where -the Judge has given hig reasons and all the cirenmstances are 
before the Court of Appeal, the Court of Appeal oan, if satisfied that the 
discretion has not been judicially exercised, interfere with itand make 
the order which the court below ought to have made. 

Finst APPEAL from a decree of Basu Goku Prasap, Subor- 
dinate Judge of Allahabad. 

Tej Bahadur Sapru (with whom B. E. O'Conor and, Sital 
Prasad Ghosh), for the appellant. 


Gokul Prasad and Radha Kant Malaviya, for the respondent. 
The judgment of the Court was delivered by. 


Piagort, J.—This is an appeal from a decree dismissing a suit 
in. effect by two judgments, dated respectively the 13th of Sep- 
tember, 1915 and the 30th of September, 1915, on what were really 
two preliminary points. The suit was brought upon a mortgage- 
deed for sale of the property hypothecated in respect of a default 
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made by the defendant at an early stage of the transaction. The 
plaintiff cHose to shelter himself behind the legal arguments of 
counsel and did not go into the box, and at present there is nothing 
before us to show why and how the defendant was persuaded in 
January, 1915, to enter into a fresh transaction at compound interest 
with security in order to get rid of some comparatively recent un- 
secured liabilities which are not even shown to` have borne com- 
pound interest. We do not know either; whether the defendant 
ever received a single rupees in respect of this transaction. The 
uncontradicted evidence of the defendant is that he did not, and 
the general conduct of the plaintiff raises some inference that he 
has not paid a rupee more than he was obliged to pay. 


Two grounds are raised in appeal against the judgments which 
I have mentioned, each deals really with a separate judgment. By 
the fourth ground of appeal it is contended that the defendant as 
to whom it has been found that he was a minor,is estopped by his 
fraudulent misrepresentation from relying upon this defence. This 
is the latter of two judgments to which I have referred. The law 
is well settled and this point has been disposed of by the learned 
Subordinate Judge in an excellent judgment in which he relies 
very largely upon the recent decision of the English Court of Ap- 
pealina considered judgment of three Lords Justices in Leslie 
Limited v. Sheill (1). That decision, by the way has been recently 
approved by the Privy Council. See Mahomed Syed Arifin v. Yeohoot 
Gark (2), in a case which was cited to us for another purpose. 
The learned Judge of the court below cites a passage from the judg- 
ment of Mr. Justice A. T. LAwRENOE who was then sitting in the 
Court of Appeal to the following effect:—“ Wherever the infant 
requires, as a plaintiff, the as istance of any court, it will be refused 
until he bas made good his fraudulent representation. Wherever 
the infant is {sill in possession of any property which he has ob- 
tained by his fraud he will be made to restore it to its former 
owner.” So far Mr. Justice LawtEnor has given expression to the 
equitable principle recognised in England and adopted in the case 
relied upon by Dr. Sapru, Jagar Nath Singh v. Lalia Prasad (8). 
“But” continues Mr. Justice LawRENCE, “I think that it is incorrect 
to say that he can be made to repay money which he has spent mere- 
ly because he received it under a contract induced by his fraud.” 
And that was in substance the decision of the Court of Appeal 
which has been consistently adopted by the courts in India. The 
contention as {o the legal proposition therefore fails and we agree 
with the judgment of the court below on this point. We desire 
however to add, lest it should be supposed that this decision conveys 
any reflection upon the defendant, that not only has no fraudulent 
representation been found against the defendant but it has not 
even been alleged. There is a faint suggestion in paragraph (c) of 

(1) [1914] 3 K. B., 607. (2) [1916] 2 A. C., 675, 582, 
(3) [1908]I. L. R, 31 AlL, 21, 
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the reply which the plaintiff made to the written statement where 
the defendant set up his minority at page 9 of the printed book, 
which suggests that the defendant put forward some active 
misrepresentation with regard to his age in the form cfa dccu- 
ment. It is not alleged that that was done fraudulently, and 
applying the principle which has always been applied by Courts 
of Justice in a case of this kind, this point really ought not to 
have been allowed to have been argued by the plaintiff at all. 
The plaintiff, as we bave said, was not called and there is no 
suggestion from first to last by any positive evidence of any 
active misrepresentation by the defendant before the contract was 
entered into. Further than that it would be necessary for the 
plaintiff to establish that he was induced by such misrepresenta- 
tion, if in fact it had been made. One’s experience cf these cases 
in courts is that the plaintiffs who carry on money-lending businefs 
like the present plaintiff in this case, and enter into similar trans- 
actions are notas arule so much influenced by the statements of 
their respective debtors as by the desire to get inexperienced 
young men into their clutches and to make as „much profit out of 
them as the Law will permit, or which the fears of criminal charges, 
or other consequences of that kind may prevent the debtors from 
preventing. Aswe have already said we are inclined to think 
that the plaintiff himself entertained grave doubts as to the age 
of the defendant and therefore it is unlikely that he was influenced 
by anything the defendant bad said to him. So much for the 
first point raised on the fourth ground of appeal which is dealt 
with in the later of the two judgmenis. 


With regard to the other point namely the judgment of the 
13th of September, 1915, on the pure question of fact as to the 
actual age of the defendant one really cannot improve upon the 
able and careful analysis of the evidence contained in the judg- 
ment itself. Out of respect to the arguments addressed to us 
however we will add this. It seems to us that the evidence with 
regard tothe defendant’s actual age is overwhelming. The best 
evidence of course is the evidence of a minor’s parents. In this 
case the mother wasdead but it so happened that she made an 
application in 1900 with reference to her child who if the rest of 
the evidence be believed had been born only three years before. 
It is almost impossible that she could have been mistaken at that 
time, and no reason is suggested of any kind why she should have 
desired to mislead any body. The sister who wasa purda-nashin 
lady and called on commission gave strong and clear evidence 
which we have no reason to suppose to be dishonest and which was 
not. shaken by a long and determined cross-examination. The 
brother’s evidence is much to the same effect. In the result the 
family evidence inthis case is peculiarly strcng and clear. It is 
therefore unnecessary to say anything about the weight or admis- 
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sibility of horoscopes and other matters of that kind which have 
been much discussed. As against such evidence as exists in this 
case expert evidence, horoscopes and medical certificates are of very 
little, if any, value. In this case they are inm our opinion of no 
value whatever. The appeal fails on both grounds and must be 
dismissed with costs. 


The matter however does not rest there There is a cross- 
objection by the defendant upon the ground that he has been 
deprived of his costs. Weagree with Dr. Sapruin his contention 
upon this point that this is a matter for the discretion of the trial 
court. At one time it was thought that a Court of Appeal would 
never interfere with the exercise of such discretion, but where 
the Judge has given his reason and all the circumstances are 
Wfore the Court of Appealit is now settled that jthe Court of Ap- 
peal can, if satisfied that the discretion has not been judicially 
exercised, interfere with itand make the order which the court 
below ought to have made. We think that there was really no evi- 
dence to support a finding that the defendant was “mostly respons- 
ible for this litigation.” The presumption usually is that a plain- 
tiff is responsible for a suit which he has brought into court. In 
this case the plaintiff was in a peouliar hurry to bring the case into 
the court. We cannot agree with the ground upon which the learned 
Subordinate Judge has proceeded. It has been held in the English 
Courts of Appeal that the mere fact that a defendant relies upon a 
right which a statute gives him is not a sufficient ground for 
depriving him of his costs. Some people think that in the ordi- 
nary sense of the word it isa shabby thing torely upon a statute 
of limitation, or the Gaming Act ora defence of infancy but it has 
been distinctly held that neither of those grounds is a Jadicial 
ground for depriving the defendant of his costs. In the case 
which was relied upon by the appellant and was referred to in 
argument (Leslie Limited v. Sheill) the defendant was deprived of 
his costs even of that part of the suit on which he succeeded. He 
had been found guilty by a Jury of fraudulently deceiving the 
money-lender. There is nothing of that kind in this case. The 
plaintiff has chosen to come into court with a hopeless case. The 
defendant has succeeded in establishing a legal defence. We see 
no reason why the costs should not follow the result. 


The appeal is dismissed with costsand the oross-objections are 
allowed. We modify the decree of the court below by allowing the 
defendant his costs throughout. 


Appeal dismissed. 
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CRIMINAL KARIM-U D- DIN ss 
1918 versus 
April, 11. EMPEROR? 


Knox, J. Penal Code (Act XLV of 1860), section 408 —Limbezzlement as servant or clerk 
— Three items charged—dJoinder at one trial illegal, 


One R was a station master. Under an agreement with the Railway 
Company he employed K as a marksman. K also allowed him to write the 
registers. On NR taking leave he was succeeded by R. L. and he allowed 
K to receive cash payments and enter them in the cash registers. The 
Railway Company did not sanction nor were they aware of tfs state of 
things. The charge agains! K was that he demanded an over-charge of 
Rs. 5-10 and appropriated it and that he misappropriated two other sums 
which ho had received from two other persons He was charged’ with 
three offencts ander seotion 408 of the Penal Code and tried at one trial: 
Held (1) that no offence under that section was committed in respect of 
Rs. 5-10 the money over-charged not belonging to the Railway Com- 
pany, (they having repudiated the demand), and it not beiug entrusted to 
K, who was neither thei: clerk nor servant; (2) that the offence of 
embezzlement not having beet commiticd in respect of it, the joint trial 
of it for all the three sams was illegal. 


CximiInaL Revision from an order of F. D. Simpson, ESQ., 
Sessions Judge of Allahabad. 


Raghunath Prasad, station master of Sirathu station on the East 
Indian Railway, had entered into an arrangement with the 
Railway authorities, under which he employed his own men to do 
the marking, loading and unloading work at the station. The 
station master got a certain allowance for the performance of this 
work, and himself paid the men engaged by him. The accused 
Karim-ud-din had been engaged by him asa marksman, whose 
duties were to mark the packages received at the station. Raghu- 
nath Prasad, however, got or allowed Karim-ud-din to write certain 
registers which the station master should have done himself. 
Raghunath Prasad went on leave and was succeeded by Rikhi Lal, 
who allowed Karim-ud-din to receive the cash payments and to 
make the entries in the cash register. It did not appear that the 


Railway authorities had ever sanctioned, or were even aware of, 
this state of things. 


Cr. Rev. No. 85 of 1918. 
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The allegation against Karim-ud-din was that he demanded an 
over-charge of Rs. 5-10 from one Babu Lal, in respect of goods 
consigned, and appropriated the money himself, and that he also 
misappropriated two other sums received by him from other 
consigaees of goods. He was charged with three offences under 
section 408, Indian Penal Code, in respect of these three sums and 
was tried at one trial for them He was convicted and sentenced 
to six months’ rigorous imprisonment on each count. On appeal, the 
Sessions Ju lge affirmed the conviction but reduced the sentence to 
four months on each count. The accused applied in revision to 
the High Court. 


Peary Lal Banerji, for the applicant —The charge with respect 
to the first item of Ks. 5-10 could not possibly constitute an offence 
under section 408, Indian Penal Code. The money which Babu 
Lal, the consignee, was made to pay over and above the eorrect 
amougt due, was not money due to the Railway Oompany. The 
Railway Oompany denied Babu Lal's liability to pay the excess 
demanded, and repudiated the demand and the realisation mide by 
the accused. The money, therefore, was not money belonging to 
or due to the Railway Company, nor had it ever come into their 
bands. It could not, therefore, be said that the accused was 
entrusted with the money and that he misappropriated it. The 
oase of 

Queen- Empress v. Indad Khan, [1885] 1. L R., 8 All, 120, 


is instructive in connection with this point. 


The offenoa, if any, in respect of the first item, was that of 
cheating, and it was brought in under ssotion 408, Indian Penal 
Code, to allow of a joint trial. The trial was, therefore, illegal. 


Farther, the accused was merely a servant of Raghunath 
Prasad or of Rikhi Lal, and was nota “clerk or servant” of the 
Railway Company, nor was he “entrusted in such capacity” with 

roperty ; consequently, he could not be convicted under section 
408, Indian Penal Code. The Railway Company had never autho- 
rised the entrusting of cash to the accused. 


R. Malcomson, (Assistant Government Advocite), for the 
Crown.—Although the Railway Company may not have actually 
engaged the accused as its servant, he was, in actual fact, acting 
in that capacity and using his position as such servant in obtaining 
the money. Having chosen to take upon himself the position and 
responsibilities of a clerk of the Railway Company, and as such got 
hold of the money, he cannot repudiate that position. He regeived 
the excess amount on behalf of the Railway Company, and he is 
accountable to the Company, for it. His appropriation of the mgney 
to his own use is, therefore, criminal misappropriation. He cannot 
be allowed to say that, notwithstanding his actual performance of 
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Crmminat the duties and responsibilities of a elerk in the employmeat of the. . 
1918 Railway, and the recognition by the general .public of such per- 
cae formance, he was in reality not sucha clerk, as he had not been 

Kariu-up- duly appointed. I rely on the case of 
DIN Queen-Empress vy. Parmeshar Dai, [1886] I. L. R., 8 AIL, 201. 

oaii Peary Lal Banerji, in reply.—That case deals with a “ public 

servant,” which expression as specially defined in section 21, Indian 
Penal Code, expressly includes every person “who is in actual 
possession of the situation of a public servant, whatever legal defect 
there may be in his right to hold that situation.” 


The following judgment was delivered by 


Know, J. Knox, J.—Karim-ud-din has been conyicted of three offences, 
each offence under section 408 of the Indian Penal Code and sen- , 
tenced to six months’ rigorous imprisonment on each offence, the 
sentences to run consecutively. It appears from the record and the 
arguments addressed to me that station masters on the Hast Imdian 
Railway get some kind of allowance from the Railway in return 
for goods to be despatched by the Railway to be marked and loaded 
or otherwise handled. The station master Raghunath Pershad 
appointed Karim-ud-din and gave him Rs. 10 a month for doing 
this work. There was no contract of any kind between the East 
Indian Railway Company and Kerim-ud-din. Raghunath Pershad 
appears to have made or permitted Karim-nd-din to write a number 
of Railway registers. It is not fora moment asserted that the 
Hast Indian Railway Company sanctioned this allotment of work 
to Karim-ud din or were in any way cognizant of it. Raghunath 

ü Pershad took leave and was succeeded by one Rikhi Lal. Rikhi 
Lal appears to have gone a step further than Raghunath Pershad 
in employing Karim-ud-din in this kind of work and to have given 
him the cash registers to write up. The result or alleged result 
of these proceedings was that certain items of money disappeared. 
The accused was charged with embezzling three separate different 
items The nature of these items is somewhat different. The 
first item is an item of Rs. 5-10. The prosecution allege that this 
was an over-charge upon certain goods consigned through the East 
Indian’Railway to one Sat Narain. Sat Narain appears to have paid 
the sum under protest, to have written to the Railway Company 
on the point. The item was represented in a letter, the writing 
of which is traced to the accused but the signature on the writing 
is that of Rikhi Lal's. The money never came into the hands of 
the Hast Indian Railway Company. It was described as a demur- 
rage charge, while I understand that the Railway have never put 
it forward as~“money due to them either on account of goods con- 
signed or demurrage thereon. The other two items are of the same 
description but for the purposes of this revision I need not go into 

: them. The contention raised before me is that with reference to 
the first item no offence coming within section 408 of the Indian 
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+a Penal “pde has been proved.and the trial of the-accused for the 
three offences under section 4.08 of the Indian Penal Ocde is illegal, 


a joint trial of the three items not being allowable by law. It is 
really round this first charge that the argument in revision centres. 
I accept the plea thateven if the facts be considered proved, the 
first is not an offence which falls within section 408 of the Indian 
Penal Code. Karim-ud-din was neither clerk nor servant of the 
Railway Company, he was not employed as clerk or servant of 
theirs and not being so he could not be entrusted in such capacity 
with this sum of Rs. 5-10. It is contended before me that Karim- 
ud-din having chosen to take upon himself the duties and respon- 
sibilities of a clerk of the East Indian Railway Company, must be 


regarded as s clerk and cannot afterwards cay that he is not such - 


a clerk, and my attention was called to the case of Queen-E-mpress v. 
Parmeshar Dat (1). There is, however, an ‘mportant difference in 
the case cited and the present case. Parmerhar Dat was recognised 
by the authorities as filling the position of a public servant. 
There was no such recognition in this cage nor can I suppose that 
there would ever have been such a recognition. The probabilities 
are that if the attention of the Hast Indian Railway Company had 
been called to the fact that this marksman was posting up registers 
and receiving monies, they would have utterly refused to recognise 
him and would have ealled Rikhi Lal to account for such an irre- 
gularity. Then further my attention was called to what was 
argued, how far the sum of Rs. 5-10 taken under the circumstances 
stated would come at all under the crime of embezzlement. It 
was not prpperty of the Hast Indian Railway Company, it was 


_ repudiated as not being their property and whatever may have been 


the offence ccmmitted in respect of that Rs. 5-10 it was not the 
offence of embezzlement. The joint trial under the circumstances 
was illegal. I quash it, set aside the convictions and sentences. 
Karim-ud-din must be released. 
B. K. M. Conviction set aside. 

(1) [1886] 1. L. R., 8 AlL, 201. 
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Canned: HARNAM SINGH AND ANOTHER 2. 
—— PETEUS $ i 
1918 EMPEROR * 


———— 


May, 28. Penal Code (Act XLV of 1860), section 406~—Criminal breach of trust 
— —- Afoveable property attached in execution of deerec— Property entrusted to 
BANERJI, J. accused—Non- production of property at time of sale. 

Where the accused were entrusted by a court officer with certain move- 
able property attached in execution of a decree, but at the time of sale 
they did not produce the property and evaded the service of notice, held 
that they could not be guilty of oriminal breach of trust inasmuch as they 
did not misappropriate the properly or convert it to their own use or 
dispose of it in-any manner contrary to the terms of the trust. 


CRIMINAL REVISION, from an order of A. G. P. PULLAN, Esq, 
Sessions Judge of Mainpuri. 

Satya Chandra Mukerji, for the applicants. 

R. Malcomson, (Assistant Government Advocate) for thee 


Crown. 
The following judgment was delivered by : 
Banerji, J. Bawersi, J.—The applicant in this case bas been convicted 
- under section 406, of the Indian Penal Code. What happened was 


ihis. Certain moveable property was atiached in execution of 
a decree. The officer of the court who made the attachment placed 
the property in charge of the accused. When the time for auction 
sale of the property arrived notice was issued to the acoused to 
produce the property. They evaded service of the notice on 
several occasions and the preperty was not produced. For this 
they have been held to be guilty of criminal breach of trust. The 
accused were no doubt entrusted with the attached property but 
they would not be guilty cf criminel breach of trust unless they 
dishonestly misappropriated or converted the property to their own 
use or dishonestly used or disposed of it in violation of any direc- 
tion of Jaw describing the mode in which the trust which they 
undertock was to be discharged. In the present case the property 
was not misappropriated or converted to the use of the accused, 
nor was it used or disposed of in any manner contrary to 
the terms of the trust. Therefore they could not be convicted 
‘under section 406. They were no doubt guilty of contempt of 
court-and iheir offence amounted, if at all, to one under section 172, 
of the Indian Penal Code. For this they could only be sentenced 
to one month’s simple imprisonment. They have already under- 
gone rigorous imprisonment for nearly three weeks. The result 
is that I set aside the conviction, acquit the accused of the offence 
under section 406 and convict them under section 172, of the 
India Penal Code. The «imprisonment already undergone is 
mora than svfficient for their conviction under this section. The 
sentence of fine is remitted and the accused need not surrender to 
their bail... The fine, if paid, must be refunded. j 

° Conviction altered, 

° Cr, Rey. No, 192 of 1918. 
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BASUDEO ROY anv oruens.( Defendants) aaa 
pees os 
JUGAL KISHWAR DAS anD orusrs (Plaintif's.) 1918 


Hindu Law—Religious endowments—Debottar—Asthal (math), nature of—Pur- Feb. 1, 5, 7. 
chases out of asthal income—Alienation by guardian of minor mahant with March, 21. 
leave of court'—How for binding on asthal property. 





: VISOOUNT 
The Mahant of a Hindu asthal or math holds the property in trust HALDANE, 
for the institution itself. Ho oan only alienate it in cage of necessity. - SIR 
JOHN EDGE, 
Xcquisitions with ‘the inoome of an asthal are subject to the same Mr. AMEER 
trust as the original property. ALI, 


: Sın WALTER 
In the absence of a necessity which would render the debte contracted  PRILLIMORE. 


by him binding on the institution a Mahant has no power to alienate its 
properties for the purpose of discharging thoge debts, and if the agthal 

` was not liable for such debts, his successor is entitled to have the gales 
set aside, f 


J, a Mahant, appointed the first respondent, a minor, his successor and a 
-Jeft a will whereby he appointed C, guardian of the first respondent. J 
had mortgaged the asthal property. The mortgagees after his death 
brought or threatened proceedings on the mortgages. To pay off these 
liabilltles C obtained from the District Judge leave to sell certain of 

the asthal properties. aes 
Held that C’s powers could not be larger than those of the aotaal 
mahant. In the absence of proof that the original debts were binding 

on the asthal, the sales were set aside. 


CuoNsOLIDATED APPEALS from two decrees of the Calcutta High 
Court, reversing decrees of the District Judge of Durbhanga.” 


The facts of the case are sufficiently stated in their Lordships’ 

judgment, The present mahant of an asthal sued to set aside 

- certain alienations of asthal property made during his minority by 

his guardian appointed by the will of the former mahant. The trial 

Judge dismissed the suits, holding that necessity for the alienations 

_ was proved: the -High Court (OCmirry and Trnnon, JJ.) reversed 
~;.. this decision and decreed the suits. Hence this appeak i 


Sir W. Garth, for the appellants.—These are suits to, ‘set agide 
alienations made by an executor with the leave of the court. They ° 
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are founded on allegations of fraud : plaintiff knew he could=not 
succeed without such allegations, but no fraud is proved. ‘The 
property alleged to be debottar was not really such, on the proper 
construction of the sanads and on the other evidence the truth i is 
that it was held in beneficial ownership by the successive Mahants, 
subject only to a trust to devote a part only of the income to feed- 
ing mendicants. © The powers of the guardian of an infant heir are 
set out in 
Hunooman Parsad Pande v. Musammat Baboose Munraj Koonveree, 
[1856] 6 M. I. A., 893. 
The authority of the shebatt of an idol or of a mahant are similar. 
Prasunno Kuwari Debya v, Golab Chand Baboo, [1875] 2 I. A., 145 
at p. 151; 8. O., 14 B. L. R., 450. 

The mahant is klopodi by what the executor has done if it weye 
done bona fide. 

[Viscount HALDANE, ie to 

Allenborough v. Solomon, [1913] A. 0., 76.] 

Reference was also made to 

Palaniappa Chetty v. Sreemath Devasikamony Pandara Sannidhi, 
[1917] I. L. R., 40 Mad., 709 (P. 0.) 

As to how far the compromise with the mortgagees is binding 

on the present Mohant, vide 
Hoosein Ali Khan v, Mahant Bhagavan Das, [1906] I. L. R., 84 
Calo., 249, 255. 

The property here is not really debottar. There is no sugges- 
tion that it was dedicated to an idol or idols; there is no méntion 
of idols in the sanads. 

[Mr. Ameer Ati—.It will be diffionlt to show that in all 
such cases there must be an idol to which Batragis come. | 

The District Judge held himself bound by 

Sheo Shankar Gir v. Ram Shewak Chaudhri, [1896] I. L. R., 24 Calo., 
77, 80, 
but that case is distinguishable, the grant there was to a Mahant, 
while here the grantee was only a Grossain, though he was called 
a Mahant later, further, the grant here is not entirely for main- 
tenance. 

Even assuming that the property is debottar, still, if a Mahant 
sells bona fide his successor is bound. If the executor acts without 
fraud or collusion, he is in exactly the same position as the Mahant. 

Reference was also made to 

* Banga Chundra Dhur Bisvas v, Jagat Kishore Chowachari, [1916] 48 

l. A., 249 ; 8. C., I. L. R., 44 Cal., 186 ; 
*  Murugesam Pillai v. Manickavasaka Pardara, [1917] 441. A., 98; 
B. O., I. L. R., 40 Mad., 402. 
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De Gruyther K. C. (Dube with him), for the respondents.—If£ the 
mortgagees decrees were not binding on the present Mahant, no 
amount of pressure under them would justify the sales. We say 
neither the decrees nor the mortgages on which they were based 
were binding. A person in charge of asthal property who desires 
to mortgage, whether as manager or guardian, must show necessity: 
and in the case of a math the necessity must be the necessity of 
the institution itself, not of the incumbent. 


The onus ison the person dealing with a qualified owner to 
show one of two things. 


1. Actual necessity, or 


2. That he made a proper enquiry, which led him to believe 
there was necessity. 
e 


There is no proof of either in the present case, and the High 
Court were right therefore in setting aside the sales. 


Thelr Lordships’ judgment was delivered by 


Mr. Ameren Aui—These two consolidated appeals from a judg- 
ment and two decrees of the High Court of Calcutta, bearing date 
the 22nd July, 1913, arise out of two suits brought by the plain- 
tiff respondent in the court of the Subordinate Judge of Darbhanga 
on the 8th July, 1907. The object of both suits was to recover 
possession of certain landed property alleged to have been impro- 
perly alienated during the plaintiff’s {minority by one Chattar 
Pandey, purporting to act as his guardian. 

YW 


The facts on which the two actions are based are fully set forth 
in the judgment of the High Court. It is not necessary, therefore, 
to give more than a bare outline. 


The plaintiff respondent is admittedly the present Mahant of 
the Bairagi Asthal of Lowthwa, in the district of Darbhanga. 
His predecessor, Janki Das, died in 1894. Before his death he 
appears to have appointed the plaintiff (his nephew by blood rela 
tionship) his successor to the office of Mahant, and it is alleged, and 
not controverted, that his nomination was confirmed, in accordance 
with the custom gorverning the succession to the Mahantship, by 
the Mahants of the neighbouring Asthals. It is not disputed that 
at the time of Janki Das's death the plaintiff was a minor and that 
in consequence thereof Janki Das had, by a testamentary docu- 
ment executed shortly before, appointed Chattar Pandey as his 
guardian. Chattar obtained probate of Janki’s will on the 6th 
February, 1894, and from that time purported to act as the guar- 
dian of the minor and manager of the Asthal property. ; 


It is quite clear that for some years before his death Janki Dasg 
was heavily involved in debt. On the 29th January, 1885, *he 
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had executed a mortgage in favour of one Tej Narain Roy in res- 
pect. of six annas of the village of Majhowra for 5,500 rupees. 
On the 3ist May, 1889, he had created a mortgage in favour of 
one Ram Narain Roy, in respect of four annas of Majhowra for a 
sum of 3,500 rupees; and a third also in favour of Ram Narayan 
for 2,605 rupees on the 17th May, 1892, in respect of another 
share of the same village. All three mortgages were outstanding 
at the time of his death, though on the first a sum of 9,000 rupees 
is said to have been repaid, leaving a balance of something like 
6,000 rupees. For the realisation of this amount, the defendants 
to the first action, who are representatives of Tej Narain Roy, the 
mortgagee under the first deed, brought a suit on the 20th Febr- 
uary, 1899, against the present plaintiff as the legal representative 
of Janki Das. The plaintiff (defendant to that action), being a 
minor at the time, was sued as such under the guardianship of 
Chattar Pandey. Before, however, any defence was entered, 
Chattar entered into a compromise with the mortgagees by which, 
in consideration of the remission by them of 600 rupees, he cBnsent- 
ed on behalf of the minor toa mortgage decree against the six 


- annas share of the village of Majhowra that had been mortgaged 


to Tej Narain Roy. The decree of the Sabordinate Judge embo- 
dying the terms of the compromise bears date the 27th April, 
1899. 

Three years later, on the 16th June, 1902, Ram Narayan Ray 
brought a suit on the second mortgage for the realisation of this 
debt, which ended similarly in a decree based on a compromise 
entered into by Chattar Pandey. This decree bears date the 21st 
July, 1902. Subsequently Ram Narayan Roy obtained a decree 
absolute for sale, and in fact initiated proceedings to have the 
mortgaged property sold under process of the court. 


It is stated that although no proceedings had actually been 
taken to enforce the third mortgage, an action was threatened, 
and in consequence thereof an agreement was arrived at between 
the creditors and Chattar Pandey. 


In order to pay off these liabilities Chattar Pandey, on the 9th 
July, 1905, applied to the District Judge of Tirhoot for leave to 
sell an eight-anna share of the village of Majhowra to the two sets 
of purchasers whose sales are impugned in the present suits, one of 
whom was in fact the representative of the original mortgagee ; 
and on the 12th August, 1905, obtained the sanction prayed for. 
On the 19th of the same month Chattar executed in favour of the 
appellants Basudeo Roy and his brothers a deed of sale in respeot 
of six annas ; and in favour of the appellants in the second appeal 
a deed in respect of two annas of the village. 


a he plaintiff sues to have these sales set aside on the allegation 
that the property forming the subject-matter of the present actions 
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was E or endowed property, and that neither Janki Das nor 
Chattar Pandey had any right or power to encumber or alienate it. 
He farther charges that there was no valid necessity for the aliena- 
tion, nor were the debts of Janki Das binding on the property of 
the Asthal. The defendants controverted boih allegations, and the 
parties went to trial on two simple issues: firstly, whether the pro- 
perty was debottar, and consequently subject to rules governing 
religious or charitable endowments, and, secondly, whether there 
was any such justifying necessity as would render its alienation 
valid under the Hindu Law. 

Both the courts in India found that the property was acquir- 
ed with the funds of the institution, and was debotiar, but they 
have differed on the question of necessity. The trial Judge was 
of opinion that the defendants—the purchasers under the two 

e deeds of sale which the plaintiff -seeks to set aside—bad sufficiently 
established a legal necessity of a pressing kind “to justify the 
alienations made by him,” and he accordingly dismissed both suits. 
On appeal, the learned Judges of the High Court of Caloutia, 
on the issue of valid and justifying necessity, came to an opposite 
conclusion, and in that view decreed the plaintiff’s claim. 

Before this Board counsel for the defendants assailed the 
findings of the High Court on both points. He contended that 
under the grant to which reference will be made presently the 
Mahant for the time being is absolutely entitled to the income 
of the property attached to the Asthal, and that any property 
bought out of such income became the personal property of the 
Mahant. And he argued in the alternative that even if the 
property were to be regarded as part of the Asthal property, 
the facts proved in the case amply established pressing legal 
necessity as found by the trial Judge. 

Their Lordships have therefore to examine, in the first place, 
the character and scope of the original grant to the founder 
or Lowthwa Asthal. The nature of these institutions and 
the circumstances under which they come into existence are 
described in the judgment of this Board in Ram Parkash Das v. 
Anand Das (1) “ An Asthal, commonly known in Northern India 
as a Math,” says Losp Saaw, who delivered the judgment of 
the Board— 

“ig an inatitation of a monastic natare. Iu is established for the 
service of a particular cult, the instruotion in ita tenets, and the 
observance of its rites. . . . . The Mahant is the head of the 
institution. He sits upon the gaddi; he initiates candidates into the 
mysteries of the cult; he superiutends the worship of the idol and tho 
aocustomed spiritual rites ; he manages the property of the institution ; he 
administers its affairs; and the whole assets are vested in him as the 
owner thereof in trust forthe institution itself.” ° 

(1) [1916] 43 I. An 73; 8. 0. I. L. Ra, 43 Oal, 707. 
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CIVIL And Lorp SHaw went on to add :— , š 
1918 “ The nature of the ownership is, as has been said, an ownership for 
weer the Math, or institution, in itself, and it must not be forgotten that, 
BasupEo Kor os : doubted! din th 
aa although large administrative powers are undoubtedly vested in the 
JUGAL reigning Mahant, this trust does exist and must be respected.” 
KIRHWAR 


Dag. The grant in the present case is set out in extenso in the judg- 
eee ment of the High Court. It is an ordinary birt, or charitable 
Mr. Ameer and religious grant, by a pious Hindu Raja to a Hindu Gossain 
Ali, (Batran Das). The following words clearly show that, though 
the property was granted to an individual, it was burdened with 

an explicit and unambiguous trust :— 


“ Mouzah, with boundaries, you will, at ease of mind, make caltiva- 
tion and gettlement of, and, making distribution out of the proceeds, 
that may arise among sadhus and sants (holy and religious men), you 

- with your disciples and companions will enjoy (the remainder) without 
sny anxiety. Kuowing this to be a grant made for the love of the deity 
named above, no one will offer any opposition.” 


The subsequent confirmation of this grant in 1786 by one of 
the successors of the original grantor removes all doubt and 
ambiguity as to the meaning of the grant. By that time the 
present Asthal had sprung up, and the guru or preceptor had 
become the head of an institution witha seat of honour (the 
-gaddı). The Asthal was henceforth an institution devoted to the 
cult of the worshippers who congregated there. Their Lordships 
concur with the learned Judges of the High Court and the Trial 
Judge that the village of Lowthwa attached tothe Asthal, is 
endowed property subject to the trust set out in the grant, and 
that allacquisitions with the income thereof are subject to the 
same trust. This being their Lordships’ view regarding the 
character of the village in suit, the next question is:-—Have the 
defendants discharged the onus which rests on them to establish 
justifying necessity ? Chattar Pandey, whether acting as executor 
to the will of Janki Das or as guardian of the minor Mahant, 
cannot be said to have possessed larger powers than the actual 
Mahant, and the validity of his transactions in relation to the 
Asthal property must be judged by the same rules as apply to 
the acts of the de jure head of the institution. In the absence 
of a necessity which would make the debts contracted by him 
binding on the institution the Mahant has no power to alienate 
its properties for the purpose of discharging those debts, and if 
the Asthal was not liable for such debts, his successor would be 
clearly entitled to have the sales set aside. A fortiori, the same 
considerations apply to the dealings of Chattar Pandey. 


Although the defendants throughout appear to have con- 
tended that Majhowra was the personal: property of Janki Das, 
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-upon the facts proved there can be no doubt they must have 


known that it was part of the Asthal property. It is contended 
that the mortgages for the discharge of which the sales now im- 
pugned were effected, were executed by Janki Das for the 
satisfaction of some older debts. There is no evidence that the 
defendants made any enquiry as to the character of those debts, 
whether they were incurred for the benefit of the Asthal, or for 
the benefit of Janki Das, in his’ capacity as Mahant. It is in 
evidence that Janki Das was a man who did not live up to the 
standard of the community to which he belonged, and of which be 
was the head. There is nothing to show that any portion of the 
monies borrowed in the first instance went for purposes which 
would make them binding on the Asthal. On the whole their 
Lordships concur with the reasons given by the learned Judges 
of the High Courtin holding that the defendants in these suits 
have wholly failed to establish any justifying necessity for the 
sales by Chattar Pandey; and they are of opinion that these 
appefls should be dismissed with costs, They will humbly 
advise His Majesty accordingly. 


A. P, P. Appeal dismissed. 
T. L. Willson & Co., Solicitors for the appellants. 
- Watkins and Hunter., Solicitors for the respondents. 





HET RAM (Defendant) 
versus 


SHADI RAM axd orazBs (Plaintiffs ). 


Transfer of Property Act, (Aet IV of 1882), sections 67, 69, 85, 88 and 89.—— 
Mortgage—-Suit for sale by mortgagee— Effect of not making puisne mori- 
gagee a party—Order absolute for sale—Substitutes righi to a sale for right 
under the security. 

Under section 86 of the Transfer of Property Act, 1882, a first mort- 
gagee is bound to make a second mortgagee a party to his suit for sale, 
and if he does not do so, the second mortgagee is not bound by any order 
for sale obtained in such a snit. 


On the making of an order absolute for sale under section 89 the mort- 
gagee’s security as well as the mortgagor’s right to redeem are both ex- 
tinguished, and for the right of the mortgagee under his security there is 
substituted the right to a sale conferred by the decree. ; 


Appral from a decree of the Allahabad High Court, dated May, 
19, 1913, modifying a deoree of the Assistant Sessions Judge of 


. Moradabad, exercising the powers of a Subordinate Judge. 
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Certain property was mortgaged first to Lachman Das on 
February 25, 1880: second to Shadi Ram, on October 15, 1881. 
Lachman Das brought a suit for sale, but did not make Shadi Ram 
a party, although he had notice of Shadi Ram’s mortgage: he ob- 
tained a decree for sale in 1892, and an order absolute in 1895, but 
did not proceed further. Shadi Ram brought the present suit for 
sale in 1910. Het Ram, who had succeeded not only to the rights 
of the mortgagors, but to the rights (if any) of Lachman Das, 
claimed that the sale could only be subject to the latter’s mort- 
gage. This contention was allowed by the trial Judge, but on 
appeal the High Court (Rioaanps, C.J, and LYLE, J.) held that 
Lachman Das’s mortgege merged in the decree, and therefore ex- 
punged the trial Judge’s direction that the land should now be 
sold subject to such mortgage. Hence this appeal. 

A. W. Dunne K. C., (Ramsay with him) for the appellant.—Appel-*- 
lant has succeeded to the rights of both parties in the earlier mort- 
gage suit. The decree in that suit may be barred by limigation, 
but Het Ram’s right to use the mortgage as a shield remains. It 
was no one’s intention that the first mortgage should be extinguish- 
ed for the benefit of Shadi Ram, who was nota party to the suit 
at all, according to the rule of justice, equity and good conscience, 
it should be treated as remaining alive : 


Gokuldoss Gopaldoss v. Rambuc Sheochand, [1884] 11 I. A., 126; B. 
C. 1. L. R., 10 Cal., 1035 ; 
Dinobandhu Shaw Chaudhri v. Jogmaya Dasi, [1901] 129 I. A., 9; 
S. O., I. L. R., 29 Oal., 154. 
[Reference was made to 
Whitely v. Delany, [1914] A C., 132]. 
The mortgagee’s security and the mortgagor’s (or puisne mort- 
gagee's) right to redeem go together, Shadi Ram was not a party 


_to the suit, and retained his right. to redeem. The provisions of 


section 89 of the Transfer of Property Act apply only between the 
parties to a suit. 


Limitation does not apply, as appellant is not suing. Further, 
he could not execute the decree in any case, as he is now proprie- 
tor. l 


B. Dube, for the respondents.—Any rights under the deoree are 
barred by limitation. Not only was the decree itself barred after 
three years, but even if Lachman had never sued at all, he would be 
time ‘barred after 12 years. The fact that Het Ram, assuming 


him to be assignee of Lachman, subsequently became ‘proprietor 


makes no difference : once limitation has begun it runs on: 
Lala Soni Ram v, Karhaya Lal, [1918] I L. R, 36 All, 227, [P. 0. 


“This case depends on the procedure laid down in India in the 
Transfer of Property Act.. By section 89 of that Act the ‘security, 
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after the decree for sale was obtained, ceased to exist: there was 
substituted for it the decree itself, which is now time barred. 


Dunne in reply —Shadi Ram was not a party to the suit; section 
89 and the order absolute for sale can only operate in favour of the 
plaintiff in that suit against the defendant in that suit. The fact 
that I have not executed the decree is immaterial: the respondent’s 
only security is subject to mine. J am not bound by limitation, as 
I am not pursuing any remedy : I still have my right. 


[ Viscounr HALDANE.—-Section 89 says your right is converted 
into a right to sell a right you cannot now enforce. | 


[Sır W. Partimorr.—How can you be considered an encum- 
brancer? If you have any rights under the decree, go and execute 
it. | 
* [Viscount Hatpaye.—Why should the Statute turn a mort- 
gage for all purposes into a mortgage for some purposes only? I 
think there is no mortgage left. ] 


Their Lordships’ judgment was delivered by 


Viscount HaLtpane.—The material point in this appeal, which 
comes from the High Court of Judicature for the North-Western 
Provinces, Allahabad, lies in short compass. The question in the 
suit was whether property in mortgage to the respondent Shadi 
Ram, as to which he had sought to obtain a decree for sale under 
section 88 of the Transfer of Property Act, 1882, should, when 
sold, be treated as sold subject to an alléged prior right of the 
appellant under an earlier mortgage. This mortgage was dated 
the 25th February, 1880; Shadi Ram’s mortgage was dated the 
15th Ootobar, 1881. 


The appellant had become the snocessor in title to the mort- 
gagors, and it is assumed, for the purposes of this appeal, that he 
had also acquired such title as remained to the mortgagee under 
the earlier mortgage. In 1892 the prior mortgagee, whose name 
was Lachman Das, brought a suit on his mortgage and obtained a 
decree for a sale under the Act referred to. But the suit was 
brought only against the remaining mortgagor, and the second 
mortgagee was not made a party. This decree neither Lachman 
Das nor his successor in title took any steps to execute, and under 
article 179 of the second schedule to the Limitation Act, 1877, it 
ceased to be operative when three years had elapsed from the date 
of the decree becoming absolute. It had thus become wholly in- 
effective long before the present suit was commenced. The only 
other observation which it is necessary to make before considering 
the question of law that arises under the Transfer of Property Act, 
1882, is that on the admissions of the parties it is to be taken that 
the second mortgage was duly registered, and that the first moyt- 
gagee must be taken to have had notice of it when he brought his 
suit, and obtained a decree for sale in 1892. ` 
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The mortgage made to Lachman Das in 1880 wasa simple mort- 
gage within the meaning of section 58 of the Transfer of Property 
Act, and under section 67 the mortgagee had a right to obtain, as he 
actually did, an order for sale. The provisions of the Act, inasmuch 
as section 69 does not apply toa simple mortgage, precluded him 
from any right to sell without such an order. Under section 85 the 
first mortgagee was bound to make the second mortgagee a party 
to hissuit for sale and as he did not do so, the second mort- 
gagee was not bound by the order for sale, which could only 
have been operative subject to his title. Section 89 is impor- 
tant. Under this section, where an order for sale under section 
88 has been made, such as was made here in 1892, in favour of the 
first mortgagee, the mortgagor, or the second mortgagee, if he had 
been made a defendant, would have had the right to redeem if he 
had paid on the date fixed by the decree the amount due. If suoh 
payment is not made, as happened here, an application may be made 
for an order absolute, and for payment of the amount realised into 
court. The section then provides that “the defendant’s rizht to 
redeem and the security shall both be extinguished.” The con- 
struction which their Lordships put on the language so used is that 
on the making of the order absolute the security as well as the de- 
fendant’s right to redeem are both extinguished, and that for the 
right of the mortgagee under his security there is substituted the 
right to a sale conferred by the decree. f 


As their Lordships have already indicated, the second mort- 
gagee, not having been made a party, was not affected by the decree 
made in the suit of 1893, and in addition the decree itself became 
inoperative under the Limitation Act as the result of nothing 
having been done under it. It follows that the title of the second 
mortgagee, Shadi Ram, the first respondent, has remained in exist- 
ence as the only encumbrance prior to the title of the appellant 
as owner of the equity of redemption. 


They concur in the opinion of the learned Judges of the High 
Court that the decision of the Assistant Sessions Judge of 
Moradabad, who tried the case, was wrong. 


They will humbly advise His Majesty that the appeal should 
be dismissed with costs. 


A. P. P. Appeal dismissed, 
T. L. Wilson & Co.—Solicitors for the appellant. 
Peyke Franklin § Gould.—Solicitors for the respondent. 
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HIGH COURT. 


NARAIN DAS (Plaintif) 
VEFEUS 
HET SINGH anp orsers (Defendants)* 
Practice—Suit for possession and damages—Suit brought within aix months of 
dispossession—Suit based on title—Suit dismissed in toto as being one in 
which upon plaint as framed no relief could be given—Dismissal wrong. 

Plaintiff was a mortgagee with possession of certain zemindari for a 
period of five years. He entered into possession and had the land culti- 
vated. His sub-tenanta were dispossessed, as alleged by him, by the 
defendants. Within six months of the dispossession he brought the suit for 
recovery of possession by deolaration of his title and also asked for 
recovery of damages. He purported to bring the suit under section 9 of 
the Specific. Relief Act. The plaint was subsequently amended by striking 
out the claim for declaration of title. The Munasif granted him a decree 
for possession under section 9 as prayed, but dismissed the claim for 
damages as being improper in conjunction with a olaim for possession 
under the said section. Upon appeal the District Judge dismissed the 
suit in toto because in his opinion upon the plaint as framed no relief 
could possibly be granted to the plaintiff. Upon second appeal held that 
the suit being one for possession based upon title inasmuch as a claim for 
damages had been made in the plaint, it could not be dismissed in toto 

but ought to have been remanded for a decision on the merita, 


SECOND ÅPPEAL, from a decree of W. T. M. Waiaut Esq., 
District Judge of Budaun, reversing a decree of Babu Madan 
Mohan Seth, Munsif of Bisanli. 


M. L. Agarwala, for the appellant. 


Te; Bahadur Sapru, for the respondents. 
The judgment of the Court was delivered by 


TuDBALL, J.—This appeal arises out of a suit brought for posses- 
sion of property and damages. The plaintiff in paragraph 1 of his 
plaint stated that Musammat Gulabo, defendant No. 2 was the 
zamindar and owner of nine bighas and nineteen biswas of land in 
a certain village, that she and her husband, defendant No. 1, 
mortgaged the same with possession to the plaintiff for a periòd of 
five years under a registered mortgage-deed for Rs. 600 on certain 
conditions, one of which was that the principal mortgage-mohey 
should be deposited in the month of Jeth before the property could 

i ° B, A. No. 1022 of 1916, 


CLVIL 


TE 


1918 





May, 11. 


TUDBALL, J. 
A. Raoot, J. 


Ludbeil, J. 


C1V1L 


1918 
NABAIN Das 
v. 

HET NINGE. 


Tudball, J. 


612 HIGH COURT [A L. J. Be 


be redeemed. He went on to state that he, the plaintWf obtained 
possession of the property and had it cultivated through his sub- 
tenants. In paragraph 2 of the plaint he stated that on the 1st of 
September, 1915, the two principal defendants mentioned above, 
ejected his sub-tenants who were made proforma defendants to the 
suit and without paying the mortgage money, unlawfully took 
possession of the property and that they were still in such posses- 
sion ; that they had refused to deliver possession to the plaintiff or 


_to pay him his mortgage money or to pay him the damages which 


he had suffered. He dated his cause of action as the Ist of Sep- 
tember, 1915, the date of the trespass. In paragraph 3 of his 
plaint he merely stated that he had impleaded the sub-tenants as 
proforma defendants. In paragraph 4 of the plaint he stated that 
the suit for the purposes of jurisdiction and payment of court-fees - 
was valued at Rs. 600 the mortgage money, plus Rs. 114 the 
amount of damages, but with regard to the claim being under 


‘section 9 of the Specific Relief Act, the court-fee had been paid on 


half the mortgage money and the entire amount of damages, that 
the village was within ihe local limits of the jurisdiction of the 
court, hence the suit was cognizable by the court. The following 
reliefs were prayed for :— 


(1) That the plaintiff’s rights may be declared and (the principal 


. defendants dispossessed and) the plaintiff as mortgagee may be put 


into possession of the 9 bighas 19 biswas of land numbered as 
below, situate in mauza Bhursaya. 


(2) That Rs, 114 due on account of damages for 1323 Fasli 
may be awarded to the plaintiff as against the principal defendants. 


(3) The costs of the suit may be awarded. 


(4) That any other relief to which the plaintiff may be entitled 
may also be granted. 


It will be noticed that it is only in paragraph 4 of the plaint 
that the plaintiff mentions section 9 of the Specific Relief Act and 
he only mentions it to show why he paid court-fees on half the 
mortgage money. In their defence the defendants urged that the 
claim was one based on title and therefore could not be brought 
under section 9 of the Spesific Relief Act, They pointed out that 
the claim for damages along with that for possession could not be 
maintained under section 9 of the Specific Relief Act. They then 
went on to deny the allegations of fact and raised other points in de- 
fence. When the case came on for trial the learned vakil for the 
plaintiff amended the plaint by striking out in the first relief the 
words “The plaintiff's right may be declared,” and retaining the 
following words “the principal defendants may be dispossessed 
and the plaintiff, as a mortgagee, may be put in possession of the 
nine bighas and nineteen biswas pukita of land.” The claim for 
damages was allowed to remain. The learned Munsif thereupon 
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treated the suit as a suit under section 9 of the Specific Relief Act, CLvin 
held that the suit was not barred by limitation ; held that no claim 


for damages could be joined with the suit claiming possession fe 
under section 9 of the Specific Relief Act; dismissed the claim Nanan pas 
as to damages and gave the plaintiff a decree under section 9 for v 


possession of the property without going into the merits of the Her Sixcu. 
other defences at all. The defendants appealed to the District 
Judge. Objection was there taken that no appeal could lie in a suit 
brought under section 9 of the Specific Relief Act. The Judge 
treated the suit as a suit based on title. He held it to be of that 
nature but instead of remanding it to the court of first instance for 
decision on the merits, he hold that in view of the decision of this 
Court in Nazir Ahmad v. Abid Ali (1), he was bound to dismiss the 
suit in toto. He accordingly dismissed it. There are two pleas 
eraised before us in the alternative. The first is that the suit being 
a suit under section 9 of the Specific Relief Act, no appeal lay to 
the court below. The second is that if it was not such a suit, then 
the first court ought to have remanded it to the court of first in- 
stance for decision on the merits. The facts are as stated above. 
The first question before us is whether or not the suit as it stands is 
really a suit based on title, or is one under section 9 of the Specific 
Relief Act. As pointed out above the only mention of section 9 
of the Specific Relief Act is to be found in paragraph 4 of the 
plaint and it was mentioned more as an excuse or an explanation of 
the amount of court-fees paid on the plaint. Even after the 
amendment made, that is, after the striking out of the words “ the 
plaintiff's right may be declared,” it seems to us that the suit is 
clearly a suit based upon title and that in so holding the court be- 
low was correct. There remains the point as to whether the lower 
appellate court was justified by the ruling quoted above, in dis- 
missing the suit tn toto. Woe do not think that that ruling is any 
authority for the decision at which the lower appellate court has 
arrived. In that case really what this Court decided was that the 
suit as brought was a suit based on title in which an appeal did lie 
to the lower appellate court and that the lower appellate court had 
rightly dismissed the suit on the merits. In the present case the suit 
being really asuit based upon title, the Munsif wrongly dealt with 
it as a suit under section 9 of the Specific Relief Act. The case 
ought to have been sent back to that court to be dealt with as a 
suit based upon title, to have the proper issue framed and to be 
decided on the merits. We therefore allow this appeal. We set 
aside the decree of the court below, we direct that the record be 
sent back through the lower appellate court to the court of the 
learned Munsif, to be restored to its number upon the file and to 
be heard and decided according to law. The costs of this appeal 
will be costs in the cause and will abide the result. 


. Appeal allowed, cause remanded. g 
(1) [1911] 8A. L. J. R., 910. 
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Penal Code (Act XLV of 1860), section 188—Gist of offence—Giving false 
information to public servant— Construction. 


Section 182 (a) of the Indian Penal Code, applies to a oase in which 
it is intended that a public servant should do or omit to do something 
which he would be legally justified in doing or omitting to do if he kney 
the true facts. Asking a public servant todo an act which wogld be 
an illegal act, even if trae facts were stated to him would not come with- 
in the purview of the section. = 3 


CaimInau Rivision from an order of H. J. BELL, Heq., Sessions 
Judge of Jhansi. 


Satya Chandra Mukerji, for the applicant. 


R. Malcomson, (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


BANERI, J.—The applicant Manohar, has been convicted under 
section 182 of the Indian Penal Code, under the following cir- 
cumstances. He submitted a petition to the District Magistrate 
in which he stated that certain tenants occupying his houses had 
absconded leaving the houses locked up and he prayed that the 
houses might be unlocked and opened to enable him to execute 
repairs as otherwise the houses would fall down when the rains 
began. ‘The application was sent to the Police for compliance and 
report. The Sub-Inspector reported that the allegations in the 
petition were untrue. Thereupon the District Magistrate sanction- 
ed the prosecution of the accused under section 182, of the Indian 
Penal Code and he was tried and convicted. The question is whe- 
ther the conviction is legal. Under section 182, a person who 
gives to a public servant any information which he knows or 
believes to be false, intending thereby to cause, or knowing it to be 
likely that he will thereby cause such public servant to do any 
of the things mentioned in clause (a) or clause (b) of the section, 
would be liable to punishment. In this case it is not alleged that 
clause (b) is applicable. The question is whether clause (a) applies. 
Under that clause the false information must have been given with 

° Or. Rev. No. 222 of 1918. 
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the intention or the knowledge that the public servant would do or 
omit saying which he ought not to do or omit if the true facts 
were known to him. In the present case if the true state of facts 
were known to the District Magistrate he would not be legally 
competent to issue the order which he issued or which was asked 
for. Itis equally clear that he would not be competent to make 
the order if the information given to him was untrue. It seems to 
me that clause (a) of section 182, applies to a case in which it is 
intended that a public servant should do or omit to do some- 
thing « which he ought to do or omit to do if he knew the 
true facts, that is, which he would be legally justified in 
doing or omitting todoif he knew the true facts. Asking 
a Magistrate to do an act which would be an illegal act 
even if true facts were stated to him would not, it seems to ma, 
gome within the purview of the section. The information must be 
information regarding a fact which would induce the Magistrate to 
do something which he would be legally competent to do if he had 
been cOgnizant of the true facts. As I have already stated, if the 
true facts were before the Magistrate he could not have issued the 
order which he issued to the Police. By reason of the true faots 
not being stated he issued an order which he could in no case have 
issued, Therefore it seems to me that the present case is not a case 
to which the section applies, I allow the application, set aside the 
conviction and sentence, and direct that the fine imposed on the 
applicant, if paid, be refunded. 

Application allowed. 
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Penal Code (Act XLV of 1860), sections 149, 804A, 325—«Causing death 
by rash and negligent act-—Rioting—Grievous hurt. 

Section 304 A, of the Indian Penal Code must be read along with sec- 
tions 836, 337 and 388 ; and all these sections are confined in their opera- 
tion to acts done without any criminal intent, apart from the rashness or 
negligence which is their essential ingredient. 

The accused who were five in number attacked the complainants with 
lathis. Inthe course of the affray severe injuries were inflicted and 
suffered by both sides. On the side of the complainants there was-a girl 
of tender years who was sitting very close to her father and she received 
a severe blow on the head whioh subsequently resulted in her death. 
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The accused, in addition to being convicted of an offenog punishable 
under sections 147 and 323 of the Penal Code, were also convicted of an 
offence under section 304A, the sentences to run consecutively :— 


Held that the offence of which the accused were guilty was not that of 
causing death by a rash or negligent act bat of voluntarily causing 
grievous hurt, 


CRIMINAL APPEAL from an order of L. Jonnston Esq , Sessions 
Judge of Meerut. 


The facts are fully set forth in the judgment and may be briefly 
stated as follows, for the purpose of this report. The fiveappellants 
wero convicted under sections 147, 323 and also under section 304A 
of the Indian Penal Code for having assaulted the complainants with 
lathts and for having accidentally caused the death of a little girl. 
who was sitting among the complainants and who received twé 
lathi blows on her head. They were sentenced to one year’s 
rigorous imprisonment under each of the two charges, the segtences 
to run consecutively. ‘They appealed. 


Harendra Krishna Mukerji, for the appellants —It has been 
found that the injuries to the girl were purely accidental. The 
accused did not intend to hurt her ; it was no part of the common 
object of the acoused to cause any injury to her. Hence the con- 
viction of all the accused under section 304A cannot stand. Bec- 
tions 34 or 37, Indian Penal Code, cannot apply to a case like 
this. Iam supported by the casa of 

Kamal-ud-din y. Emperor, [1916] 14 A. L. J., (Reporter's Diary) 

p. 17, 


There is no finding as to which of the accused struck the girl 
and caused her death ; hence, none of them can be convicted under 
section 304A. Atall events, a consecutive sentence in respect of 
these accidental injuries was not called for. 


Lalit Mohan Banerji, (Government Pleader), for the Crown.— 


“The accused were members of an unlawful assembly, and under the 


provisions of section 149, Indian Penal Code, all of them were liable 
for any injury that resulted or was likely to result from the prosecu- 
tion of the commen object. Hence ihe accused were rightly con- 


victed, in respect of the injuries caused to the girl. 


The following Judgment was delivered by 


Priacort, J.— This isan appeal by five persons, Kure and his 
sons Daka, Khumma and Kalu, and a caste-fellow and neighbour of 
theirs named Bhikan, who have been convicted on separate charges 
of offences punishable under sections 147 and 323 of the Indian 
Penal Code and also of an offence punishable under section 304A, 
of the same Code. It is common ground that on the night of the 
28th of November Jast, being the night following the bathing 
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festival of the Kartiki Puranmashi, there was an affray in the 
village of Shaudan between two parties of Chamars in the course 
of which serious injuries were suffered and inflicted. The first 
report was made by the prosecution witness Bhaggan Chamar, who 
brought to the Police Station his neice Musammat Kesi, a girl about 
10 years of age. Kesi was at that time suffering from serious 
injuries on the head and she died shortly after having been sent to 
the dispensary. Bhaggan himself and his brother Muklkha, father 
of the girl Kesi, were subsequently found to be suffering from in- 
juries such as might have been received in the course of a lathi 
fight. On the other side the appellant Kure had received injuries 
on the head, on the left shoulder and on the left hand, and his right 
wrist was apparently broken : of his sons, Khumma had received a 
contused wound on the head and another injury of an unimportant 
ature, while Kalu and Dana were also slightly marked. The girl 
Kesi had received iwo distinct blows on the head by which the 
bones of the skull had been seriously fractured. The evidence as 
to what took place is contradictery and unsatisfactory in many 
respects, as is not unfrequently the case where there has been an 
affray between two factions made up of men belonging to the same 
gaste and residents of the same village. 


[His Lordship then discussed the evidence. | 


I see no reason to doubt that there was a fight in which five 
persons or more were concerned on each side, the common object 
on each side being to cause hurt to members of the opposite party. 
Putting aside as unreliable the evidence of Balle, I certainly do 


. not find that the remaining two witnesses called for the defence, 


f 


Musammat Manbhari and Chhuttan, suffice to show that the appel- 
lants now before me were acting in the lawful exercise of their 
right of private defence. It follows that they have been rightly 
convicted at least of rioting and causing hurt. The question of the 
hurt caused to the girl Kesi is more difficult. The prosecution 
witnesses do not suggest that the accused intended to kill this 
child. Their case is that she happened to be sitting with her 
father and uncle when an attack was made upon them by the accused, 
and that one or more of the accused must have hit her on the head 
in the courge of the affray. I must take it that the man who struck 
these blows had no intention of causing this girl’s death, or of caus- 
ing injury likely to result in her death, or any knowledge that he 
was likely to do so. The question is whether the provisions of section 
301, of the Indian Penal Code ean be applied to the established 


“facts so as to make the appellants, or any of them, guilty of the 


offence of culpable homicide by reason of the injuries suffered by. 
this child. I must take it that she was hit by blows intendéd for 
some other person, and the question is as to the intention or know- 
ledge with which those blows were struck. I think it may fairly 
be inferred that persons striking out violently with lathts in the 
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course of a fight of this sort may be presumed to intend t@ cause at 

least grievous hurt, if grievous hurt actually results from the blows 

inflicted by them. Referring back to the provisions of section 321, 

of the Indian Penal Code, and reading that section in connection 

with the one which immediately follows, it is obvious that the guilt 

of an accused person remains just the same whether in seeking to 

inflict simple hurt or grievous hurt, as the case may be, upon one 

person, he actually causes the intended hurt to that person or to 

some other. I think therefore that the appellants must be held 

guilty under the provisions of section 325, read with those of sec- 

tion 149, of the Indian Penal Code, of having caused grievous hurt 

to the girl Kesi. The provisions of section 304A, which have 

been invoked by the learned Sessions Judge, are quite inapplicable 

to the facts of this case. That section must be read along with 

sections 336, 337 and 338 of the Indian Penal Code. All these 
sections are confined in their operation to acts done without any 

criminal intent, apart from the rashness or negligence which is 

their essential ingredient. Where a man strikes'at another with a 

lathi he is committing a criminal offence, independently altogether 

of any element of rashness which may be involved in his con- 

duct by reason of the proximity of a child of tender years to the 

person at whom the blow is aimed. I set aside the conviction of 
all the appellants under section 304A of the Indian Penal Code, 

but in lieu thereof convict them under section 325, read with sec- 

tion 149, of the same Code. I have felt considerable difficulty 

about the question of sentences. The learned Sessions Judge has 

passed cumulative sentences, the effect of which is to give each 

of the appellantsa period of two years’ rigorous imprisonment. From 

one point of view this isnot excessive in a case in which death has 
been caused; but I am bound to say that, in the unsatisfactory state 

of the evidence, I fee] reluctant to affirm so severe a sentence upon 

all the appellants. On the evidence I must take it that the death 

of this girl Kesi was an accident, something altogether apart from 

the intention of any of the persons concerned in the affray. I note 

also that, in order to affirm the conviction under section 325, of 

the Indian Penal Code, I have found it necessary to invoke the 

provisions of section 149, of the same Oode; and I do not think it 

sound as a general rule to pass cumulative sentences under section 

147 and some othersection of thesame Code, where the latter of the 

two sections can only be applied by the aid of the provisions of sec- 

tion 149, The result is therefore that, while maintaining the 

sentence of one year’s rigorous imprisonment passed by the 

leaaned Sessions Judge in connection with the fatal injuries caused 

to the girl Kesi, I direct that the sentences passed under the two - 
charges (that is to say under sections 14% and sections 225 of the 
Indian Penal Code) do run concurrently. The appeals are allowed 
to this extent and otherwise dismissed. 


B. K. M. Order modified. 
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MATA BADAL SINGH awp anoret (Defendants) 
VETSUS 
GOURISH NARAIN SINGH AND ANOTHER (Plaintiffs) * 


Agra Tenancy Act (II of 1901), section 150—Muafi land—Resumption—Pro- 
prietor-—Perpetual lessee entitled to resume. 

In section 150 of the Agra Tenancy Act the Legislature has used the 
word “ proprietor ” and not “land-holder,”’ and it may thereby have intend- 
ed that the right to resume should lie only in the proprietor and nobody 

e else. Consequently, a holder of a perpetual lease of certain land under 
which the lessor reserved to himself, the right to receive an annual pay- 
m@nt together with the right to re-enter in oase of default isa proprietor 
of the mahal for the purposes of section 160 and entitled to resume. 


SECOND APPEAL from a decree of B. J. Datat Esg., District 
Judge of Benares, confirming a decree of Mr. M. Sinha, Assistant 
Collector, First Class. 


Gulzari Lal, for the appellants. | 
Gokul Prasad, for the respondents. 
The judgment of the Court was delivered by 


TUDBALL, J.—This second appeal arises out of a suit brought 
for the resumption of a Muaf Khidmatt. It has been decreed by 
both the courts below. In the court of first instance a plea was 
taken that the plaintiffs had no right to sue for resumption. That 
plea was decided in favour of the plaintiffs. The defendants ap- 
. pealed to the District Judge but in that appeal did not again raise 
this point. In this second appeal this point has again been raised 
before us. For the decision thereof it is necessary to state a few 
facts. The zemindar of this village is His Highness the Maharaja 
of Benares. The plaintiffs are persons to whom a monthly payment 
in cash used to be made by His Highness as a grant of some sort 
or other. They approached him and asked him to substitute for 
this grant in cash a grant of land which they might hold and 
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possess and if possible develop and improve. Accordingly the - 


Maharaja gave to the plaintiffs a perpetual /sitmrari lease of the 

village in question. He transferred to them all rights of all sorts 

reserving only to himself an annual sum payable as rent with the 

right to re-enter in case of default of payment by the plaintiffs.* In 

the body of the leasejthere is specific mentionlof the muaf khidmats 

and other classes of muafi. By the terms of the deed the plaintiffs 
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were given full powers over this land. The plea takén on behalf 
of the defendants is that under the terms of section 150, of the 
Tenancy Act, the only person who can sue for resumption is the pro- 
prietor of a mahal or a portion of a mahal, that the proprietor is 
the Maharaja and the plaintiffs are not proprietors and therefore 
have no right to sue under this section. The reply on behalf of 
the plaintiffs is that the Maharaja’s rights under section 150, as 
proprietor having been transferred to the plaintiffs, such a transfer 
is not illegal or contrary to law, and as that proprietary right now 
vests in the plaintiffs, they, in the circumstances of the present 
case, must be held to be proprietors of thejmuafi for the purposes 
of section 150. There can be no doubt that the Legislature in sec- 
tion 150, used the word “ proprietor” and not “ land-holder ” and 
it is highly probable that the Legislature intended that the right to 
resume should be only in the proprietor and nobody else. We nmay 
assume this Ifor the purposes of our decision. The question is 
whether in the circumstances of the present case this part 
of the proprietary right is vested in the plaintiffs or not by the 
terms of the lease. As wehave mentioned above the lease is a 
perpetual one and all that the Maharaja reserved to himself was 
the right to receive an annual payment from the plaintiffs together 
with the right to re-enter in case of default. He clearly transferred 
to them all the other rights which go to make up the bundle of 
rights which constitute proprietorship. We think therefore that 
in the: circumstances of this case the plaintiffs, for the purposes of 
section 150, must be deemed to be the proprietors of the mahal. 
It must not be taken for granted that we hold that this would be 
the case in every instance of a lease granted by a proprietor. The 
rights of a lessee are defined by the terms of the lease and in 
each case the court will have to look to the terms of the deed and 
seo what rights were vested in the lessee. The only other point 
which is raised in the case has no force and requires no discussion. 
The decree of the court below is, in our opinion, correct. We dis- 
miss this appeal with costs. 


Appeal dismissed. 
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MANSUKH RAM anD oruers (Defendants) 
versus 
BIRJRAJ SARAN SINGH (Plainiif)* 


Landlord and tenant—Cutting down by tenant of trees on agricultural land— 
Sut for damages—Cwil Court—Jurisdiction——Agra Tenancy Act (Il of 


1901), sections 57, 65, 167. 


The plaintiff was the landlord and the defendants were occupancy 
tenants of a certain agricultural holding. The latter cut down two trees 
within the boundaries of that holding, and a Munsiff exercising the powers 
of a Small Cause Court Judge granted the plaintiff a ‘decree for damages 
Sn a gait brought for that purpose:—Held that the suit was cognizable 
by a Civil Court. 


The cutting down of trees does not raise a presumption that the act is 
detrimental to the land within section 57 of the Tenancy Aet. 


Civi Revision from an order of BABU LAKSHMI NARAIN, 
Maonsif, exercising the powers of a Judge of the Court of Small 
Causes of Meerut. 


Haribans Sahai, for the applicants. 
M. L. Agarwala, for the opposite party. 
The following judgment was delivered by 


Pragott, J.—The applicants in this case are certain defendants 
against whom a decree for Rs. 15 as damages has been passed in 
favour of the plaintiff by the learned Munsif of Meerut in the 
exercise of his jurisdiction as Judge of a Court of Small Causes. 
The question raised by this application is whether the cognizance 
of the court below was or was not barred by the provisions of 
section 167 of the United Provinces Tenancy Act, Local Act No. 
I of 1901. Putting aside certain matters of detail no longer 
in coptroversy, the essential facts may be stated thus:—The defen- 
dants were tenants with a right of occupancy of two plots of 
agricultural land, the property of the plaintiff. Somewhere within 
the boundaries of this agricultural holding there stood two trees, 
which were not the property of the defendants but of the plaintiff. 
The defendants cut down those trees and appropriated the timber 
thereof to their own use. It scarcely requires to be pointed out 
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Civ. that, apart from any provision of the Local Tenancy Act mstricting 
———_—s the jurisdiction of the Civil Courts in such a matter, the plaintiff's 
ies claim for damages on account of this tortious Act was clearly 
Mansuxa cognizable by a Court of Small Causes and, on the facts found, . 
Ram the decree in favour of the plaintiff isa proper one. The only 
v. question therefore is whether the suit is barred by the provisions 
eee of section 167 aforesaid. This again depends upon the interpreta- 
aan tion to be put upon certain provisions of sections 57 and 65 of-the 
H same Act. The latter of these sections merely says that, if a 
Piggott, J. tenant is found liable to ejectment from his holding on any of the 
grounds specified in clause (b) or clause (c) of section 57, the 
Revenue Courts have jurisdiction to give the land-holder a decree 
for compensation in lieu of, or in addition to the ejectment of the 
tenant. The question therefore is whether, on the facts alleged 
in the plaint, the defendants were liable to ejectment under thee 
provisions.of section 57 aforesaid. Iam unable to hold that the 
cutting down of the two trees under the circumstances alleged was 
an act detrimental to the land. There is certainly no presunfption 
to that effect, on the contrary, in so far as the land is used for 
cultivating purposes, the removal of these two trees would presum- 
ably be calculated to increase its productiveness. The only ques- 
tion therefore is whether the act of the defendants in cutting down 
these trees could have.been proved by the plaintiff, in a proceeding 
in the Revenue Courts, to have been an act inconsistent with the 
purpose for which the land was let to the defendants. There is no 
allegation to this effect in the plaint ; and I am bound to say that 
in my opinion the plaintiff would have had considerable difficulty 
in satisfying a Revenue Coart that this land had originally been 
let to the defendants under such circumstances as would make 
the cutting down of these trees an act inconsistent with the purpose 
for which the lease was given. If any land-holder under similar 
circumstances feels himself able to establish such a plea by evidence 
I would by no means debar him from seeking the protection of the 
Revenue Courts, but in the present case I find no reason for hold- 
ing that the plaintiff was in any way debarred from claiming 
damages in a Civil Cotirt, on the simple allegation that the defen- 
dants had taken advantage of their position as tenants of the land 
in order to cut down and appropriate to themselves two trees 
which were the property of the plaintiff. Ibave been referred in 
argument to a number of rulings supposed to have some bearing 
upon the question in dispute; but Ido not think it necessary to 
discuss them here. Most of them seem to me to have no bearing 
upon the particular point to be decided in this case. The only 
one about which I should not be prepared to say this is the decision 
of a single Judge of this Oourt in Lachman Das v. Mohan Singh (2). 
That decision, so far as the question of jurisdiction is concerned, is 
entixely against the defendants. I take the liberty of saying, with 
° (© [1912] 9 A. L. J. R., 672. f 
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all respect*to the learned Judge of this Court who decided that 
case, that he has gone somewhat further in the way of affirming 
the jurisdiction of the Civil Court to deal with matters of this sort 
than I should myself be prepared to do, at any rate, without fur- 
ther argument; but as regards the case now before me I find no 
good reason for holding that the plaintiff could have obtained ap- 
propriate relief for the loss which he has suffered by way of any 
suit or application brought or made before a Revenue Court. The 
jurisdiction of the loarned Judge of the Court of Small Causes was 
therefore not barred and I dismiss this application with costs. 


Application dismissed. 


MUHAMMAD SAID 
versus 


f EMPEROR * 


Motor Vehicles Act (VIII of 1914), sections 11,16—Rules framed under 
ihe Act—Rule 12 cl. (1)—Conviction for violating rule—Lamp affixed on 
each side in front, meaning of. 

Rule (2 of the Rules framed by the Local Government under section 11 
of the Indian Motor Vehicles Act provides that “ no person shall drive a 
motor vehicle during the period commencing half an hour after sunset and 
ending half an hour before sunrise unless such vebiole fe provided with 
lights as follows :—(1) in the case of vehicles other than motor cycles 
(a) one lamp showing a white light in front affixed on each side of the 
front portion of the vehicle ; (6) one lamp showing a red light at the rear 
and showing a white light at the side affixed at the back of the vehicle in 
such manner as to illuminate with the white light and render easily dig- 
tinguishable the signa and numbers on the plates.” Avcordingly when 
a person drives in a motor with two lamps affixed on each side 
of the front portion of his oar showing a white light in front, held 
that the rule was fully complied with and the conviction of such a person 
for violation of the rule was bad in law. 

The words ‘front portion ” in clause (a) must be read as contradis- 
tinguished from the rear and the back of the vehicle mentioned in clause 
(b). It does not mean the extreme end of the bonnet or the extreme end 
of the front portion, but means the portion which is outside the seats and 
the steering wheel. 


CRIMINAL REVISION from an order of H. C. Ross Esg., Magis- 
trate, First Class of Cawnpore. 
G. W. Dillon, for the applicant. 
R. Malcomson, (Assistant Government Advocate) for the Crown. 
Or, Rey. No. 271 of 1918. 
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The following judgment was delivered by b 


BANERI, J.—The applicant Muhammad Said has been convict- 
ed under section 16 of Act No. VIOLI of 1914, the Indian Motor 
Vehicles Act of 1914. The charge against him was that he had 
violated Rule 12 of the Rules framed by the Local Government 
under section 11 of the Act. The case for the prosecution as stated 
by the learned Magistrate who tried the case was that there were 
no “head lights ” on the car. The Magistrate was of opinion that 
Rule 12 (clause 1) of the Rules framed by the Local Government 
refers to “ head lights ” only, and that as the “head lights” in the 
case of the car of the accused were not lighted he was guilly of a 
breach of Rule 12 (clause 1). Rule 12 provides that no person 
shall drive a motor vehicle during the period commencing half an 
hour after sunset and ending half an hour before sunrise unless 
such vehicle is provided with lights as follows :— 


(1) in the case of vehicles other than motor cycles ; 5 


(a) one lamp showing a white light in front affixed on each side 
of the front portion of the vehicle ; 


(b) one lamp showing a red light at the rear and showing a 
white light at the side affixed at the back of the vehicle in such 
manner as to illuminate with the white light and render easily 
distinguishable the signs and numbers on the plates. 


There is no mention of head lights in this Rule and all that the 
Rule requires is that there must be affixed on each side of the front 
portion of the vehicle a lamp showing a white light in front. The 
words “ front portion ” in clause (a) must be read as contradistin- 
guished from the rear and the back of the vehicle mentioned in 
clause (b). The “ front portion” does not in my opinion mean, as 
the learned Magistrate seems to think, the extreme end of the bon- 
net or the extreme end of the front portion. Thefront portion is 
the portion which is outside the seats aud the steering wheel. 
There must be one lamp showing a white light in front affixed on 
each side, of the front portion of the vehicle. If this is done the 
rule in my opinion is completely complied with. The rule does 
not require the fixing of more than three lamps to each car, namely 
two in front one on each side of the front portion and one at the 
rear. It would be stretching language to say that lamps fixed beyond 
the bonnet would be lamps affixed on each side of the front portion 
of the vehicle. The view taken by the learned Magistrate is in 
my opinion’ erroneous. The secused admittedly had two lamps 
affixed on each side of the front portion of his car showing a white 
light in front. Therefore he complied with the rule and did not 
commit a breach of it. I allow the application, set aside the con- 
viétion and sentence and direct that the fine, if paid, be refunded. 


Application alowed. 
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SAJJADI BEGAM (Plaintif) 
VEPSUS 


DILAWAR HUSAIN ax orners (Defendants) * 


Code of Civil Procedure, (Act V of 1908), section 115—Revision—Decres 
fixing a date for payment of money—Suil io be dismissed if money not paid 
on date ficed—Part of decree—Couri has no jurisdiction to exiend the time seo 


fixed. 


Where a decree embodies certain conditions and provides that a suit 
shall stand dismissed if those conditione are not complied with, e. g. 
where the date is fixed in the deoree for paying in money and in the 
event of non-compliance it is provided that the suit shall be dismissed, 
the court has no jurisdiction to interfere with the decree by altering any 
of the conditions, namely, by extending tho time. 


There is no distinction in this respect between a decree for pre-emption 
and any other decree. The only exception is that of a mortgage-decres 
in which time may be extended by virtue of the provisions of Order 34 
of the Code of Civil Procedure. 


Crvin. Reviston from an order of Basu Ran CHANDRA SAKR- 
BENA, Additional Subordinate Judge of Moradabad. 


The plaintiff brought a suit for dower and for cancellation of 
two deeds. One of the objections raised by the defendants was 
that the court-fee paid on the plaint was insufficient inasmuch as 
no court-fee had been paid in respect of the prayer for cancellation 
of the two deeds. The court framed an issue on this point and 
decided thereon that the plaintiff should pay an additional court- 
fee of Rs, 20. The suit was decreed in respect of the dower and 
the caneellation of one of the two deeds There was a condition 
embodied in the decree that the plaintiff was to pay up within 
a week the deficiency of Rs. 20 in the court-fees, and that in 
default thereof the suit would stand dismissed with costs. Rs. 10 
only was paid on behalf of the plaintiff within the time fixed. 
Shortly after the expiry of tho week the defendants applied for 
execution of the decree, claiming that by reason of the condition 
not having been fulfilled the suit stood dismissed with costs, and 
consequently they were entitled to execute the decree for costs. 
Notice of this application was issued to the plaintiff. Thereafter the 
plaintif made an application stating that she had not been inform- 
ed that the requisite amount was Rs. 20, and praying for an exten- 
sion of time under section 148, Civil Procedure Code, in order to 
enable her to pay in the remaining amount of the court-fee. The 
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court doubted whether it had any power under segtion 148 to 
extend the time, and further held that no sufficient grounds had 
been made out by the plaintiff for extending the time, even if it 
could be extended. The plaintiff’s. application was, accordingly, 
dismissed. Hence this application for revision. 


Iqbal Ahmad, (for Muhammad Yusuf). for the applicant, sub- 
mitted that the court below had jurisdiction to extend the time in 
this case. He relied-on the ruling in 


Naik Ram v. Bhagwan Chand, [1917] 15 A. L. J. R, 611. 


He further submitted that having regard to the circumstances of 
the case this was a matter in which the court should have properly 
exercised its discretion in favour of the applicant and granted her 
an extension of time. 


S. A. Haidar, for the opposite party, submitted that the case 
cited by the applicant went against a long series of cases decided 
by the pre-emption Bench and the principle underlying those 
decisions governed the facts of the present case as well. The court 
would have to modify its decree if it granted an extension of time. 


Iqbal Ahmad, replied. 


The judgment of the Court was delivered by 


Ricgarps, O. J.—The facts connected with this and the 
connected application are shortly as follow :—A suit was brought 
by the plaintiff for dower and also to set aside certain deeds exe-~ 
cuted by her deceased husband. A question as to the sufficiency 
of court-fees arose, and eventually the court made a decree in the 
plaintiff’s favour conditional upon her paying an extra court-fee 
of Rs. 20, within a week. If this extra court-fee was not paid the 
suit was to stand dismissed. What we have just now stated was 
all embodied in and was part of the decree itself. Unfortunately 
(it is said through the negligence of the plaintiff’s pleader) she ‘did 
not get proper information with the result that she deposited Rs. 10, 
only within the time allowed. The defendants then made an 
application for execution of the decree on the ground that the 
decree was now in their favour, the deposit of Rs. 20 not having 
been made as provided in the decree. The plaintiff sought in 
vain to be allowed to pay in the extra Rs. 10. The court 
doubted that it had jurisdiction to extend time and rejected the 
application for extension of time. The plaintiff comes here in 
revision and contends that the court had jurisdiction and it 
ought to have exercised it. This Court always feels great difi- 
oulty in interfering with the discretion of the courts below on 
matters of discretion. But there seems to be a more formidable 
objection to the present application namely that once the ‘term 


_ about depositing the Rs. 20 was embodied in the decree the court 
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itself, even if it desired, had no jurisdiction to alter its own decree 
save on an application for review of judgment under section 114, 
read with Order 47, rule 1. The case of Naik Ram v. Bhagwan 
Chand(*), is cited. This was a decision of a single Judge and the 
judgment consists of a single line. The circumstances were no 
doubt in principle the same as in the present case. The judgment 
of the court is “ The court had undoubtedly jurisdiction to extend 
the time.” It has been over and over held in pre-emption suits, 
where the decree itself provides that the pre-emptor is to have 
possession conditional upon his paying the pre-emption money into 
court within a specified time, and that upon his failure to do so the 
suit shall stand dismissed, that the court has no jurisdiction to 
extend the time. The ground for these decisions has always been 
that the court has no jurisdiction to interfere with its own decree 
save in the manner we bave mentioned above. There is no distinc- 
tion between a pre-emption decree and any other decree which 
embodies certain conditions and provides for the suit being dismiss- 
ed if those conditions are not complied with. The only exception 
is that of a mortgage decree—time can be extended in mortgage 
decrees by virtue of the provisions of Order 34. We reject the 
application but under the circumstances we make no order as to 
costs. 


We may here mention that we think that it would have been 
better had the court after determining that the extra fee was pay- 
able ordered the fee to be paid within a certain time, and delayed 
passing its decree until that time had expired. 


B. K. M. Application rejected. 
(1) [1917] 15 A. L. J. R., 511. 





CHABRAJ SINGH anp orsers (Plaintiffs) 
versus 


MAHESH NARAIN SINGH anp o1nxss (Defendants).* 


Pre-emption—Purchass made by vendes on different dates—Suit to pra-empt 
first sale—Vendse claiming to be co-shkarer in virtue of second purchase-—Suit 
not maintazna ble. > 

Held that a vendee becomes a co-sharer of the property: purohased by 
him from the date cf his purchase. Consequently where a vendee 
purchased shares in a village on two different dates, and a suit was brought 
to pre-empt the earlier sale and uo suit was brought in respect of the 
second sale, eld that the suit was not maintainable eveu though limitation 
for a sait for pre-emption in respect of the second gale had not expired, 

°8, A. No. 1629 of 10917. 
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Szoonp ÁPPEAL from a decree of Basu srxaar NATH 
BAaNgRJI, Subordinate Judge of Jaunpur, confirming a decree of 
the Munsif. 


One Kuber Singh sold to Mahesh Narain Singh his share in a 
certain village by three sale-deeds, dated Lith November, 1913, 
27th November, 1913, and ihe third in January, or the purposes 
of this report the third sale is not material. The sale of 27th 
November, 1913, related to the largest share. The plaintiffs claim- 
ed to pre-empt the share sold on 11th November, 1913, but not 
the share sold on 27th November, 1913. The suit relating to the 
first sale was filed on 12th December, 1913, in the court of the 
Munsif who dismissed iton 31st August, 1914, on the ground 
that the plaintiffs could not prove either a custom ora contract _ 
of pre-emption. The plaintifs appealed. The Additional Subor? 
dinate Judge, on 24th July, 1915, allowed the appeal and held that 
a contract of pre-emption had been proved and remanded te case 
for trial on the merits. The case came to the Munsif for trial who 
on 28th April, 1916, again decided against the plaintiffs on the 
ground that no suit having been filed about the second sale and the 
time for filing such suit having expired the defendant vendee be- 
came a co-sharer in the village and therefore the suit relating to 
the first sale must fail. This decree of the Munsif was confirmed 


in appeal. 


Plaintiffs appealed. 

Akhilnath Sanyal, for the appellants——-The vendor deliberately 
sold his share on different dates to put the plaintiffs out of the 
track and prevented enquiry by them: The appellants had no 
knowledge of the second sale. The defendant vendee should have 
stated in his defence that he had become a co-sharer by the pur- 
chase of 27th November, 1913. The plaintiffs could then have 
known about this sale and could have brought a suit for pre-emption. 

[EUDBALL, J.—Could that have bean any defence in the suit ?] 

According to the trend of rulings of this Court the defendant 
vendee could not be considered a co-sharer in the village. He had 
a defeasable right. Ono 3lst August, 1914, when the Munsif 
decided against the plaintiffs one year from the date of the second 
sale had not expired. A suit could have been brought to pre-empt 
that sale and therefore the title of the defendant vendee was not 
then complete. It follows therefore that on 31st August, 1914, 
when a decree ought to have been passed in plaintiffs’ favour their 
right to pre-empt could not have been defeated on the plea that the 
defendant vendee had become a co-sharer. 


Rohan Singh v. Bhau Gal, [1909] 6 A. L. J. R., 699. 


[Rionaeps, C. J.—The defendant vendee became a co-sharer as 
soon as the sale deed was executed. | 
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This Court has all along held that so long as the period to 
institute a suit for pre-emption had not expired a vendee cannot be 
considered a oo-sharer for the purpose of a pre-emption suit. In 
the present case on 31st August, 1914, the time to bring the pre- 
emption suit had not expired. 


> Kaleshar Ras v. Nabiban Bibi, [1906] I. L. R., 28 AN, 642. 


[Riosarps, O. J.—I think that case was wrongly decided. My 
colleague is of the same opinion | 


The defendant vendee should have said in his defence that he 
had become a co-sharer as soon as he purchased and not having 
done so he cannot take advantage of it. 


The judgment of the Court was delivered by 


Riowarps, O. J.—It appears from the finding of the court 
below that the vendee had become a co-sharer by purchase on the 
27th of November, 1913, that is to say, before the present suit was 
instituted. No suit for pre-emption was ever instituted in respeot 
of this second purchase. The result is that not only on the day 
upon which the curt of first instance might have made its decree 
in favour of the plaintiff but even before tha institution of the suit 
the defendant vendee had bscome a co-sharer. It may be unfortu- 
nate that this matter was not gone into by the court in the first 
instanes which might have had the effect of giving the plaintiff 
express notice of the sale of the 27th of November, 1913, (which 
the learned vakil says he was ignorant of). This may have been 
an unfortanate circumstance for the plaintiff and a lucky one for 
the defendant vendee but the fact remains that when the case was 
tried the vendee was able to prove that he wasa co-sharer with 
the vendor before the date of the institution of the suit. In this 
view the decree of the court below was correct. We dismiss the 
appeal. 


A. Ne B. Appeal dismissed. 
[See also, Abdul Ghafur v. Ghulam Husain, [1913] I. L. R., 85 All, 
296.—Ep.] 


“(Note.—The decision was affirmed in Letters Patent Appeal—See 
[1907] 4 A. L. J. R., 351—Ep ] 


CIVIL 
1918 
CHABRAJ 
SinGH 
y. 
MAHESH 
NARAIN 

SINGH, 


Richards, 
C. J. 


Banerji, J. 


630 HIGH COURT LA. L j. R. 


4 
NUR-UD-DIN KHAN (Judgment-dedior) 
VETSUE 
PRAN KISHAN CHAKARVARTY AND ANOTHER 
(Decree-holders)* 


Code of Civil Procedure (Act V of 1908), Order XDILI, rule 1—~Appeal —M ee 
morandum of appeal—Order returning memorandum of appeal to be pra- 
sented to proper court. 


No appeal lies against the order of an appellate oourt returning a memo- 
randum of appeal to be presented to the proper court. 


EXEOUTION Fisrr APPEAL from a decree of Austin Krfpauu 
Esg., District Judge of Cawnpore. 


S. M. Sulaiman, for the appellant. 
Peary Lal Banerji, for the respondents. 


The judgment of the Court was delivered by 


Banendi, J.—This appeal has been preferred under the follow- 
ing circumstance:—A suit was brought by the appellant for dissola- 
tion of partnership and for the taking of partnership accounts. The 
matter was referred to arbitration and an award was made which 
was accepted by the court and in accordance with which a decree 
was passed. Under the award the defendants were found entitled 


. to Rs. 6,000 and odd from the plaintiff and the award directed that 


they should realise the said amount by sale of the partnership assets. 
The defendants who are respondents here, made an application 
to the court for execution of the decree which we may mention has 
become final. The application was resisted on the ground that 
under the terms-of the decree the applicants for execution were not 
entitled to take out execution. This objection was overruled by 
the court of first instance and the appellant subsequently paid the 
amount of the decree and under the terms of the award he obtained 
A of the property namely partnership buildings and stook- 
in-trade &c. The plaintiff preferred an appeal to the District Judge. 
The District Judge held that the decree was capable of execution 
but he was of opinion that no appeal lay to him, and he directed 
the memorandum of appeal to be returned to the appellant for 
presentation to the proper court. In his opinion the value of the 
suit exceeded Rs. 5,000. From this order returning the memoran- 
dum*of appeal the present appeal was preferred. In the alterna- 


2H. F, A. No. 11 of 1918. 
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tive it was prayed that the application might be treated as one for 
revision if no appeal lay. In our opinion no appeal could be pre- 
ferred to this Court from the order directing the memorandum of 
appeal to be returned for presentation to the proper court. Under 
Order 43, rule 1 an appeal lies from an order returning a “ plaint,” 
but a “memorandum of appeal ” is not a “plaint,” and thereforo 
that order has no application to the present case. It may be an 
omission on the part of the Legislature but under the law as it 
stands we are unable to hold that the word “ plaint” includes 
“the memorandum of appeal,” This Court in the case of Nazar 
Hasan v. Kesrt Mal, (+) held that no appeal lay from an order 
returning a memorandum of appeal. We see no reason to differ 
from the view taken in that case. We. accordingly hold that this 
appeal as an appeal is not maintainable. Looking at the case as 
e80 application for revision we are of opinion that there are no 
merits in it inasmuch as the decree made by the court awards to 
the defendants the amount which they sought to recover by execu- 
tion ®nd which has been paid to them by the applicant. Whether 
that decree is a right decree or a wrong decree it is now too late 
to consider. A court executing a decres is bound to give effect 
to it as it stands and the decree in this case dees award the amount 
claimed to the defendants. Therefore the case is without merit 
and we see no reason to exercise -our discretionary powers under 
the revisional section. We accordingly dismiss the appeal, and 
decline to take action in revision. The respondents will get their 
costs, 


Appeal dismissed. 
(1) [1890] I. L R., 12 All. 681. 


[Bee also Raghunath v. Shamo Koeri, [1908] I. L. R., 31 Oal., -345— 
Ed.j 
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BABU RAM 
versus 


EMPEROR * 


U. P. Municipalities Act (II of 1916), section 156—Ociroi duty—Person 
introducing article chargeable with duty liable—~Agent. 


A person, acting as broker for another, took delivery of certain bags 
of sugar within the Municipal limita, but did not pay the octroi due 
thereon. He was convicted under section 155, of the Municipalities 
Act :—Held that the conviction was right inasmuch as he was the persch 
who had introdaced the goods into the municipal limits. 


o 
Crarmmnat Revision from an order of Sott Raguuvansa LAL, 
Sessions Judge of Farrukhabad. 


Satya Chandra Mukerji, for the applicant. 


R. Maleomson, (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


BANERJI, J.—The applicant Babu Ram has been convicted 
under section 155, of the Municipalities Act, No. II of 1916, on a 
charge of having introduced into the limits of the Municipality 
certain bags of sugar without payment of octroi duty. It has been 
fully proved by the evidence which the court below has believed, that 
the applicant, who is a broker, took delivery of sixty bags of sugar 
and did not pay the octroi duty payable for the goods: It is said 
that as he was merely a broker and the agent of the consignee, 
the consignee should have been punished. This contention is, 
in my opinion, not tenable. The person liable to punishment 
is the person who introduces the goods into the limits of the 
municipality without payment of octroi duty. It was the accused 
who did this and therefore he has been rightly convicted. Ido 
not consider the fine inflicted on him to be unduly excessive having 
regard to the circumstances of the case. The application is dis- 
missed. 

Application dismissed. 
* Or. Rev. No. 223 of 1918. 
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KALIKA BAKSH SINGH awn ortimes (Judgment-debtors) 
VET SUE 
RAM CHARAN anp ctuzrs (Decree-holders) * 


Limitation Act (LX of 1908), Schedule 1, articles 182 (6 )—Deores—Ewecution 
—~Date of issus of notice— Time runs from dats of order by court to issue 
` notics—- Minority— Subsequent disability. 


= .,A decree under Order 34, rule 6 of the Code of Civil Procedare was 
` passed on Maroh 4, 1911. Application for exeontion was puf In on 
March 3, 1914, and on the same date the court passed the order that 
notices Issue to thé judginent-debtors. The notices were actually drawn 


© up and signed on March 4, 1914, and that was the dato which the notices ` 


bore. The application for execution was struck off on Maroh 24, 1914. 
Phe next application was made on March 5, 1917, by one of the original 
deores-holders aud the legal representatives of two of the other decree- 
holders, the-legal representatives being minors. Merch, 4,1917, was 
a Sunday. The court below held that the application was within time: 
Held, reversing the court below, that the- application was time barred, 
the time running from the date on which the order of the court issuing 
notice was passed. 

Held also that the time having already senniinenoed toran from 1914 
the decree-holders were not entitled to the benefit of section 7 of the 
Limitation Act by reason of the minority of some of the decree-holders. 

Exsourion Fiesr APPEAL from a decree of Basu Kunwar 
Sen, Subordinate Judge of Allahabad. 

A decree under Order 34, rule 6, Civil Procedure Code having 
been passed on 4th March, 1911, the deoree-holders applied for 
execution of the decree on 3rd March, 1914, and on the same 
date the court ordered notices under Order 21, rule 22 to issue to 
the jadgment-debtors. The notices were actually drawn up and 
signed on 4th March, 1914, which was the date they’ bore. The 
application for execution was eventually struck off on 24th March, 
1914. The next application for execution was made on 5th 
March, 1917;-by one of the original decree-holders and the heirs, 
among whom- there were some minors, of the other two decree- 
holders who had died in the meantime. The 4th of March, 1917, 
was.a Sanday. Ths judgment-debtors objected that the applica- 
tion was beyond time. Thecourt held that it was within time. 
‘The: a. judgment-debtors appealed to the-High Court. 

‘s3°Panna Lal, (with him Balmakund), for the appellants.—Under 
Glause (6) of article 182 of the Limitation Act the decres-holder 
is entitled to -3 years from the date of issue of the notice referred 
E F. A. No, 286 of 1917. 
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to therein, that is, the notice under Order 21, rule 22, @ivil Proce- 
dure Code. The question is, what is the exact date signified by the 
phrase ‘‘ date of issue of notice?” That date is the date on which 
the court orders notice to issue, and not any subsequent date on 
which the office may choose to prepare and send out the notice. 
The Legislature must have intended to refer to a judicial act ag 
giving a starting point for the period of 3 years, and not to a merely 
ministerial act. According to this construction, the period of 3 
years furnished by clause (6) of article 182 started on 3rd March, 
1914, and expired on 3rd March, 1917, and the present application 
for execution is beyond time. 

Under the corresponding provision of Act IX of 1871, namely 
clause (5) of article 167, it was held by the Allahabad High Court 
that the :-“‘date of issuing notice” meant the date on which the 
court passed an order directing notice to issue. 

Udit Narain v. Rampariad, [1881] A. W. N., 120. 
That view has consistently been followed in this Court? under 
the corresponding article 179, clause (5) of Act XV of 1877. 
Baideo v. T. B. Harrison, [1890] A. W. N., 244; 
Jumai Kanjor v. Abdul Karim, [1908] I. L. R., 30 All., 586, 
The same view has been taken by the Bombay High Oourt, 
Damodar Shaligram v. Sonaji, [1903] I. L. R., 27 Bom., 622 ; 
Govind Valad Dhond vy. Dada Valad Udaji, [1904] I. L. R., 28 Bom., 
416. 

In Calcutta, thore seem to have been inconsistent decisions. 

The cases of 

Kadareseur Sen v. Mohim Chandra, [1902] 6 C. W. N., 656; 

Ratan Chand v. Deb Nath, [1906] 10 C. W. N., 308, 
have adopted the interpretation that the date of actual issue of the 
notice is the date from which the period of 3 years is to be 
reckoned. Bat in the case of 

Jugol Kishore v. Chintamoni, [1914] 24 I. O., 80, (Cal); 8. C., 

200. L. J., 15, 

the Calcutta Oourt took the same view as this Court. The Madras 
High Court has taken the opposite view. 

Cheruvath Thalangal v. Nerath, [1906] I. L. R., 30 Mad., 30. 

In the present Act, art. 182, cl. (6), ibero has been’ si slight 
alteration in the language ; ; in the older Acts the words were 
“date of issuing notice,” and in the present Act they are, “ date 
of issue of notice.” There is really no significance in this altera- 
tion, but if it indicates anything, it goes to strengthen the view of 
the “Allahabad High Court. Of the two words, “issuing” and 
‘‘issue, the former ia, if at all, the more suggestive of the actual 
operation of issuing the notice than the latter; and go ue change 
favours the Allahabad view, 
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Since the passing of the present Act there has been a decision 
of the Patna High Court, in the case of 
Ram Kumar v, Kesho Prasad Singh, [1916] 86 I. C., 999, eens 8: 0. 
[1917] Pat. 52, 
in which on a review of the various former decisions the view held 
by the Allahabad Court was approved. The case reported in 24 I. 
C., 80, already cited, was also a decision under the present Act. 


In the case of 
Maharaja of Jaipur v. Lalji Sahai, [1914] (2 A. L. J. B., 1006 


a single Judge of this Court was inclined to the view that the 
change in the language indicated that the date which the 
notice bore on it ought to be the date from which time was to be 
reckoned. This view, however, was merely an obiter dictum, as it 
wis unnecessary for the decision of the case, which was actually 
decided on another ground. 


HaWing regard to the long and well-established course of de- 
cisions of this Court, the view adopted by it should be maintained 
unless and: until there i ig an express enactment, or at least a clear 
indication of intention, of the Legislature to the contrary. The 
alteration in the language falls far short of either. 


Peary Lal Banerji, (with him Saila Nath Mukerji), for the 
respondents.—It is submitted that the view taken by this Court on 
the wording of the older Acts was erroneous, and the Legislature 
has now indicated by the use of the words ‘date of issue of notice ” 
that the interpretation put by this Court on the corresponding 
words of the older Acts was wrong. 


There are several reasons for holding that the Legislature could 
not have contemplated giving a fresh starting point from the date 
of the order directing notice to issue. The date of application for 
execution gives a fresh starting point under cl. (5), and by ol. (6) 
the intention was to give another starting point which would make 
a substantial difference. Ordinarily, the order directing notice to 
issue is passed on the very day the application for execution is 
filed ; in some cases it is made the day following :—lIt would not 
be reasonable to suppose that the Legislature would enact a 
separate clause, giving a fresh starting point if the difference bet- 
ween the “two starting points was only a day or so. Again, 

after the order is made, the decree-holder can pay in the process 
` fee and ask that the notice be-sent. This act of his would be an 
application to take a step in aid of execution, as has been indicated 
in the caseg of 
-Thakur Ram v. Katwaru Ram, [1900] I. L. R., 22 AIL, 358 ; a 
Sheo Prasad v. Indar Bahadur, [1908] L. Li R., 80 AIL, 179, 


and would give him a fresh starting point daden ol. (5). The 
Legislature having already given the decree-holder a fresh starting 
point from the later date of the payment of procesa fee could not 
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~ ? 
reasonably have intended to give him another starting poiat from 
the earlier date of the order directing notice to issue, as it would 
be of no use to him and would never be required to be availed of. 
It is, therefore, submitted that the view adopted by the Cal- 
cutta and Madras High Courts is the correct view. I rely on 
Cheruvath Thalangal v. Nerath, [1906] I. L. R, 30 Mad., 30; 
Kadaressur Sen v. Mohim Chandra, [1902] 6 O. W. N., 656 ; 
Ratan Chand v. Deb Nath, [1906):10 O. W. N., 308. 
This view was accepted by Pieaort,. J., in P 
Maharaja of Jaipur v. Lalji Sahai, [1914] 12 A. L. J. R, 1006. 
It was also accepted by the Patna High Court in the latest 
case— 
Khoda.Bukheh v. Bahadur Ala, [1918] Pat., 1808. c., 45 I. C., 208, 
in which the earlier Patna case, cited by the appellents was con® 
sidered. 


The earlier Allahabad casos give no adequate reasons for the 
view taken; and the Bombay High Court view is untenable. 
The latter court has held that ol. (6) can only apply when notice 
has.actually been sent, and not where only an order for the issue 
thereof has been made : 

Hari Ganesh v. Yamunabai, [1897] I. L. R., 23 Bom., 35. 


It, therefore, expressly holds that the mere ordering of notice 
to issue is not issuing the notice ; yet it goes on to hold, following 
the Allahabad cases, that the date of ordering is the “ date of 
issuing ” the notice. It gives two different meanings to the same 
word “issue ” occurring in two places in the same sentence. 


The words ‘ date of issue ” of notice mean the date which the 
notice bears, just as date of issue of a currency note means the 
date which the note bears. 

There is another reason why the application for execution is 
within time. Some of the decree-holders applicants are minors, 
and consequently the bar of limitation does not arise. I rely on 
the cases of 

Zamir Hasan v, Sundar, [1899j I. L. R., 22 All, 199, F. B, 
Sri Ram v. Het Ram, [1907] 1. L. R., 29 All., 279. 


Panna Lal, in reply.—The fact that some among the present 
applicants, whose right to apply for execution accrued after the 
date of the first application for execution, are minors. would not 
suspend limitation, as time had already commenced to run from 
3rd March, 1914, and no subsequent disability could stop it—sub- 
sequent disability is to be distinguished from a case of initial dis- 
ability. I rely on the following cases : 

Bhagat Bihari v. Ram Nath, [1906] I. L. R., 27° All, 704; 
Jivraj Gulabchand v. Babaji, [1904] I. L. R., 29 Bom., 68; 
Bhagwant Ramchandra v. Kaji Mahamad, [1912] I. L. R., 86 Bom., 498: 


come Ti 
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The judgment of the Court was delivered by 


RıonarDs, C. J.-—This appeal arises out of an application for 
execution of a decree. Originally there was a decree in a mortgage 
suit.. The mortgaged property having all been sold and found in- 
sufficient to satisfy the debt a decree under Order 34, rule 6 was 
granted on the 4th of March, 1911. An application was made for 
execution of ihis decree and on the 3rd of March, 1910, the court 
ordered that notice should go to the judgment-debtors. The 
application in execution was subsequently struck off. It appears 
that notice did go from the court but nevertheless the application 
was struck off. On the 5th of March, 1917, the present application 
for execution was made. It was met with the objection on behalf 
of the judgment-debtors that it was barred by time. The notice 
evhich went from the court in consequence of the court's order, 
dated the 3rd of March, 1914, was dated the 4th of March. The 
Ath Gay 1917, was a Sunday. Accordingly if the period of 
limitation is to be reckoned from the 4th of March, 1914, it is just 
within time ; if on the other hand itis to be reckoned from the 
3rd of March, 1914, it is just too late. The article which is 
applicable is article 182 (clause 6). That clause is as follows :— 


“(Where the notice next hereinafter mentioned has been issued) the 
date of issue of notice to the person against whom execution is applied for 
to show cause why the deores should not be executed against him, when, 
the issue of such a notice {fs required by the Code of Qivil Procedure of 
1908.” 


Notice was required by the Code of Civil Procedure in the 
present case, because the decree was more than a year old. The 
question in the case is as to the meaning of the expression “ date of 
issue of notice.” Under the previous Limitation Act the words 
were identical, except that instead of the expression “ date of issue 
of notice ” the expression is “date of issuing a notice.” Under the 
previous Act the practice had been uniform‘in this Court since the 
year 1881, that the © date of issuing a notice’ meant the date of 
the order of the court directing that notice should go. The 
Bombay High Court seems to have followed a similar practice, 
whilst the High Courts of Madras and Caloutia have taken a 
different view. The expression “ issuing of a notice ” or “ issue 
of notico” is somewhat ambiguous. What happens in the court 
is that-an application is made for execution. The court orders that 
notice should go to the party against whom execution is sought. 
That notice is prepared in the office and is signed either by the 
Judge or some person whom he deputes to sign for him. In 
the present case the notice is signed by the Munsarim. After the 
notice is prepared and signed and sealed itis given to the Nazir 
who in turn selects a peon, who is to serve it on the party to 
whom itis directed. It is extremely difficult to say when a notice 
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of this kind can be said to have been “issued.” The “issue” is 
certainly not complete when the court makes its order directing that 
notice is to go. It is still incomplete when it is prepared and signed 
by the Munsarim. In fact the “issuing ” is not fully complete until 
it has actually left the hands of the Nazir and has been given into 
the hands of the peon (or process server). If this question which 
we have had discussed before us in the present case was res integra, 
we would find it extremely difficult to say what was the date of the 
‘Sissue” of the notice within the meaning of the article. The 
‘ issue ” of a notice seems to be a proceeding which begins with 
the order of the court and ends with delivery of a notice toa 
process server for service. Possibly a convenient date might be 
the one which has been suggested in the course of the argument, 
namely the date which the notice itself bears. We however think 
that we ought to adhere to the practice which bas been in force 
fora very great number of years in these provinces unless we 
come to the conclusion that there was a deliberate alteration imthe 


' present Limitation Act. What is required in the interest of justice 


is a settled rule and a date that is certain. The date of handing 
over to the peon for service would be a very inconvenient date. 
We find it impossible to see that there is any difference between 
the expression “ date of issuing of a notice” and the expression 
“ date of issue of notice.” That being so, we think the established 
practice should prevail and that the order below was wrong. 


A second point was mentioned in the course of the argument, 
namely that some of the decree-holders are minors and that they 
are entitled to the benefit of section 7 of the Limitation Act. It 
appears in the present case that at the time the decree was made 
the decree-holders were all of full age that also at the time of the 
application of 1914 the decree-holders were of full age, and that 
it was after the date on which the application was struck off that 
the minority ensued. Under these circumstances the decree-hol- 
ders are not entitled to the benefit of section 7. See Bhagat Behari 
Lal v. Ram Nath (1). We were referred to the Ful) Bench decision 
in LL. R., 22 All. 199. In that case there had been an applica- 
tion on behalf of minor decree-holders which gave a fresh start- 
ing point and accordingly the decree-holders were within the ex- 
press provisions of section 7. 


We allow the appeal, set aside the order of the court below and 
dismiss the application for execution with costs in both courts. 
B. K. M. Appeal decreed, 
(1) [1905] 1 L. R., 27 AIL, 199. 
[See, however, Nilkanth Laxman Joshi v. Ragho Mahadu Pavals, 
[1918] 20 Bom. L. R., 851.——Ed.] 
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GOBARDHAN (Defendant) 
versus 


MANNA LAL (Plaintif)" 


Code of Civil Procedure (Act V of 1908), section 11, Ewpl. —Morigage—Suit 
on mortgage-bond—-Pergon claiming paramount tite—Not a necessary party 
— Jasuo as io paramount title cannot be litigated-——Res judicata. 


In a suit brought by a mortgagee to enforce hie mortgage, a person 
claiming a title paramount to the mortgagor and the mortgagee is not a 
necessary party, and the question of the paramount title cannot be litigat- 
ed in such a suit. 

® Joti Prasad v. Asis Khan, I. L. R., 31 All, 11 and Jaggeswar Duti v. 
Bhuban, I. L. R., 83 Oal., 425 referred to. 

A person was impleaded as a subsequent mortgagee in a suit upon a 
mortgage. The aubsequent mortgagee claimed a title to a portion of the 
mortgaged property as owner. He, however, did not enter appearance in 
that suit. The mortgagors asserted that he was entitled as owner to a 
portion of the property. The court held that the mortgagors were estopped 
from raising that plea and ordered the whole property to be sold. Ina 
subsequent suit by the subsequent mortgagee for a deolaration of his 
right in respect of the portion in controversy in the former suit, held 
that he was not precluded from raising the question inasmuch as in the 
former suit he filled two oapacities, vis., (1) as a subsequent mortgages 
in which capacity he was entitled to raise such defence as was open to 
the mortgagors, and (2) as claiming a paramount titlein which case he 
could not raise the question in that suit. 


Szconp APPEAL froma decree of D. R. Lyre, Esq., District 
Judge of Agra, confirming a decree of Babu Pirthvi Nath, Subordi- 
nate Judge of Muttra. 


Misri Lal and Murli held two mortgages dated 20th October 
1906 and 8th Apri] 1908, respectively, in both of which the same 
43/ biswas of a certain village were mortgaged. Subsequently the 
mortgagors mortgaged 1 biswa out of the 434 biswas to Munna Lal. 
Misri Lal and Murli brought two suits on their two mortgages, and 
in each suit they impleaded Munna Lal as a subsequent mortgagee. 
In the first suit, based on the earlier mortgage, Munna Lal did not 
appear, bat the mortgagors raised a plea that they werethe owners 
of only 1 biswa out of the 434 biswas which they had mortgaged 
and that Munna Lal was the owner of the remaining 33% biswas. 
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An issue was framed on the point, but the court decided that the 
mortgagors were estopped from impugning the validity of their 
mortgage, and decreed on 25th January, 1913, the sale of the whole 
property. In the second suit Munna Lal appeared and set up his 
title to the 334 biswas. The court held that the question of Munna 
Lal's paramount title could not be decided in that suit and decreed 
the suit in respect of the whole property on 26th March, 1914, and 
said that Munna Lal might bring a separate suit to try the question 
of his title. Munna Lal then brought a suit for that purpose and 
claimed a declaration that the 33% biswas belonged to him and were 
not liable to be sold in execution of the decrees obtained by Misri 
Lal and Marli. The defendants raised inter alia the plea that the 
two decrees aforosaid operated as res judicata and that Munna Lal 
could not now raise the guostion of his title. Both the lower. courts 
overruled this objection, and finding on the merits in favour 6 
Munna Lal, decread his suit. Hence this appeal. 


A. H. C. Hamilton, (with him Sheo Dihal Sinha), for thé” ne 
lants:—The question as do whether the mortgagors owned the 
whole of the 434 biswas or whether Munna Lal owned 334 biswas 
out of it is res judicata between the parties. Munna Lal WAS & 
party to the suits brought on the two mortgages. 


[ BANERJI, J.—In the second of those two suits the court did 
not decide the question of Munna Lal’s ownership and expressly 
left the matter open for a future suit. | : 


That is so; but in the first suit an issue was framed as to the 
extent of the mortgagor’s share in the property mortgaged, and that 
issue was decided against Munna Lal. It was immaterial that he 
was absent and did not defend the suit. The decree in the first 
suit operates as res judicata. Iam supported by the ruling in 


Shyama Charan v. Mrinmayi Debi, [1902] I. L. R, 31 Oal., 79. 


Although in the second suit the question was not gone into and 
determined, yet it having been determined between the same parties 


‘in the first suit, the decree in the first suit constitutes res judicata. 


Narayan Prasad Asthana, for the respondent :—In the previous 
suits Munna Lal had been impleaded only asa subsequont mort- 
gagee, and in that capacity he could raise only those pleas which 


the mortgagors themselves could raise. He, therefore, could not 


raise any plea which would detract from the validity of the mort- 
gages. No doubt he also filled another character by virtue of his 
paramount title in respect of 33% biswas. But this title he could 
not put in issue in that suit, nor could the court adjudicate upon it. 
In the first suit the court held that the mortgagors were estopped 
from disputing the extent of the share, and any pronouncement on 
the question of Munna Lal’s ownership was in the nature of obiter 
dictum, and not conclusive. The question of his title was not a 


VOL. Xvi] HIGH COURT 641 


matter directly and substantially in issue in the mortgage suit, and 
the decree does not operate as res judicata. Irely on the following 
CABOS : 


Jyoti Prasad v. Asis Khan [1908] I L. R., 31 Al, 11, 
Jaggeswar Duti v, Bhuban Mohan, [1906] I. L. R., 38 Oal., 426, 
Girija Kanta v. Mohim Chandra, [1915] 85 I. C., 294 Oal. 


A. H C. Hamilton, in reply :—There is a passage at p. 439 of 
the oase in I. L R,33 Cal., cited by the respondent, which shows 
that where in a mortgage suit a question of paramount title is gone 
into and determined, it is an effective decision on the point. There 
is no reason why such a decision should not have the force of 
res judicata. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought under 
the following circumstances. Sohan Lal and Shiam Lal, defendants 
executed two mortgages in favour of Misri Lal and- Murli on the 
20th of October, 1906, and the 8th of April, 1908, respectively. 
In both mortgages the same property, namely 43 biswas of mauza 
Behta, maha) Munna Lal was mortgaged. Subsequently to these 
mortgages, the mortgagors mortgaged a ane biswa share out of 
the aforesaid 434 biswas in favour of Munna Lal. The mortgagees 
brought two separate suits qn the basis of the two mortgages but 
impleaded as defendants to each suit not only the mortgagors but 
Munna Lal also. Munna Lal was made a party to each of these 
suits as subsequent mortgagee of a one biswa share. The first snit 
was decreed on the 25th of January, 1913, and the second on the 
26th of March, 1914 In the first suit Munna Lal did not appear 
but the mortgagors raised the plea that they were the owners of 
a one biswa share only and were not competent to mortgage the 
remaining 334 biswas which they alleged belonged to Munna Lal. 
The court framed an issue as to the extent of the mortgagor's 
rights and the validity of the mortgage as regard 334 biswas and 
desided that the mortgagors were estopped from asserting that. 
the whole of the property which they professed to mortgage, did 
not belong to them. Inthe course of the judgment the court 
made some remarks as to Munna Lal’s rights and in the end made 
a decree for the sale of the whole of the mortgaged property, 
namely the 43 biswa share in mauza Behta. In the second suit 
brought upon the second mortgage Munna Lal did appear and 
he pnt forward the contention that the 3$ biswas belonged to him 
and that the mortgagors had no right to mortgage that share. The 
court held that as Munna Lal set up a paramount title as regards 
the 33 biswa share, the question of his title could not be tried in 
the suit, and refused to try it, but it made a decree for the sale 
of the 43 biswas In that suit the coprt.distingtly said that Munna 
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Lals remedy was to bring a suit of his own to try the question 
of his title. The present suit was thereupon instituted by Munna 
Lal and he asked for a declaration ihat the mortgagors were the 
owners of only a one biswa share and that the mortgagees had no 
right to put to auction sale in execution of the two decrees obtain- 
ed by thrm, any portion of the remaining 33 biswa share which he 
alleged belonged exclusively to him and not to the mortgagors: 
Both the court of first instance and the lower appellate court found 
that the 3% biswas claimed by the plaintiff belonged to the plain- 
tiff and that the mortgagors Sohan Lal and Shiam Lal were owners 
of one biswa only. It was contended in the courts below that the 
previous decrees obtained by the mortgagees operated as res judi- 
cata and the question of the plaintiff’s alleged title could not be 
re-opened and litigated in a separate suit brought by the plaintiff. 
This plea was overruled by the courts below. It hasbeen repeated 
in the appeal before us. Mr. Hamilton who appears for the appels 
lants has conceded that as in the second suit brought on the basis 
of the second mortgage decided by the Subordinate Judge gn the 
26th of Mareh, 1914, the court distinctly refused to try the issue 
as to the title of Munna Lal in respect of 83 biswas, the decision 
in that case cannot be held to be res judicata ; but he contends that 
the decision in the earlier suit bas the effect of res judicata. As 
we have said above, both the courts below have found that the 
property claimed by the plaintiff Munna Lal belongs tohim. We 
have therefore to consider whether Munna Lal is precluded by any 
provisions of law from putting forward the title which has been 
found to exist in him and in respect of which we are bound to 
accept the finding of the court below. In order to determine 
whether the question of Munna Lal’s title is res judicata, we have 
to see whether in the previous suit this question was directly and 
substantially in issue. We must take it as settled law that in a 
suit brought by a mortgagee to enforce his mortgage a person 
claiming a title paramount to the mortgagor and the mortgagee 
is not a necessary party, and the question of the paramount title 
cannot be litigated in sucha suit. We may refer to the decision 
of this Court in Joti Prasad v. Aziz Khan (1). That case followed 
a ruling of the Calcutta High Court in Jaggeswar Dutt v. Bhuban 
Mohan Mitra (3). It is true that in the present instance Munna 
Lal was made a party to the suit brought by the mortgagees on 
the basis of the first mortgage, but he was made a party not as a 
person claiming a paramount title but as subsequent mortgagee of 
a one biswa share and this representing the mortgagors as regards 
that share. As such representative he could not raise the question 
of his paramount title. That apparently was the reason why he did 
not appear in the suit. He filled two capacities in that litigation ; 


(1) [1908] I. L. R., 81 All, 11. 
è (2) [1906] L L R., 38 Cal, 426. 
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viz., first, that of a subsequent mortgagee and as such representing 
the mortgagor as regards a part of the mortgaged property ; and 
secondly, as a person setting up a paramount title in respect of 32 
biswas. The question of his paramount title could not be litigated 
in that suit. Therefore no issue could be framed in regard to that 
question and no such issue could be determined as an issue which 
arose directly and substantially, as between him and the mortgages. 
The mortgagors, it is true, asserted that Munna Lal owned a 33 
biswa share and that they, the mortgagors, were not competent 
to mortgage that share and to the extent of that share the mort- 
gage was invalid. It is in reference to this plea that an issue was 
framed as to the right of the mortgagors to mortgage the whole of 
the 43 biswas. The court decided that the mortgagors who had 
made the mortgage were estopped from questioning the validity 
of the mortgage and asserting that they were not the owners of 
the groperty which they mortgaged on the representation that 
they were the owners thereof. Inthe course of the judgment the 
learned Subordinate Judge made some observation in respect to 
Munna Lal but these observations were nothing more than obiter 
dicta and could not as between the mortgagees and Munna Lal be 
treated as a decision on the question-of the paramount title of 
Munna Lal. In this view it cannot be said that the question of 
Munna Lal’s title has become ves judicata by reason of the 
‘decision in the previous suit. It may be, as observed in Jagges- 
war Dutt v. Bhuban Mohan Mittra, (1), that if Munna Lal had 
allowed the question of his paramount title to be determined 
in the suit, he might not be permitted in appeal to contend that 
the decree of the court below was vitiated by- reason of the deter- 
mination of that question, but that was not the case here. In the 
present suit Munna Lal did not appear and he did not put into 
issue the question of his title in respect of the 33 biswa share. 
That question therefore remained an open question as between him 
and the mortgagee and he is entitled in a subsequent suit to raise 
the same question. It is true that the decree in the previous suit 
was a decree for the sale of the whole of the 4% biswas, but that 
is the only decree which could be made in the previous suit, and 
so far as the 3% biswa share is concerned, Munna Lal must be 
treated as if he was not a party to the previous suit. The 
principle of the decision of the Calcutta High Court in Girija 
Kanta Chakrabatty v. Mohim Chandra Acharya (#), is applica- 
ble to the present case. There in a suit by a mortgagee the legal 
representative of one of the mortgagors who had died, was made 
a party as representing the mortgagor, A decree was obtained 
against him and the property was sold. The auction purchaser 
having been resisted in obtaining possession of a portion of the 
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property sold brought a suit for possession. In that suit the repre- 
sentative of the mortgagor, who had been a party to the previous 
suit, set up an independent title to the property claimed. It was 
held that he has not precluded from raising the question’ of his 
title by reason of the previous decree passed against him.” In this 
case Munna Lal was a party to the suit as representing the mort- 
gagor in respect of a one biswa share. He could not be made a 
pariy as claiming paramount title to the remaining 34 biswas. The 
act of a decree having been passed against him as represen- 
tative of the mortgagors, could not upon the principle of thè ruling 
to which we have referred and on general principles, preclude 
him from bringing a suit of his own to try the question of his title, 
and the court from granting a decree to him in respect of the 
title which it has found to exist. In this view we are of opiniog 
that the appeal must fail. We accordingly dismiss.it with costs. 


B. K. M. Appeal dismgsed. 


BALDEVA (Defendant) 
VETSUS 
PANNA LAL (Plaintif)*" 
Provincial Small Cause Couris Act (1X of 1887), Schédule II Article 18— 
Suit for realisation of dues—~Wajib-ul-arz —Landlord and tenant—Haqqs— 
Small Cause Court, jurisdiction of. 


A suit inatituted by a zemindar in the Court of Small Causes to realise 
from his tenant, an oilman, the price of the quantity of oil which the 
latter was bound to render to him under the provisions of the wajib-ul-ars 
is not cognizable by such court ander article 13 of the Provincial Small 
Cause Courte Act. 


Civiu REVISION from an order of Basu Ras Besant Lat, 
Judge of the Court of Small Causes of Mainpuri. 

Baleshwari Prasad, for the applicant. 

Girdhavilal Agarwala, for the opposite party. 


The following judgment was delivered by 


ABDUL Racor, J.—Bohra Panna Lal the plaintiff in this case 
brought this suit against Baldeva Teli upon the following allega- 
tions :—In paragraph 1 of the plaint he stated that the plaintiff 
was a semindar co-sharer and also a lambardar in mauza Maholi 

°Civ. Riv. No. 28 of 1918. 
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Shamsherganj tahsil Bhogaon district Mainpuri. In paragraph 2 
of the plaint he stated that in accordance with the condition and 
custom entered in the wajib-ul-arz, the defendant was liable to give 
and deliver to the plaintiff two chataks of oil daily, that is to say 
3% seers every month. In paragraph 3 he stated that the defen- 
dant had not complied with the condition in the wajib-ul-arz for the 
period therein stated and he therefore claimed Rs. 49-8-0 as the 
price of the oil which had not been delivered to him by the defen- 
dant. The suit was filed on the 6th of August, 1917. In support 
of his olaim the plaintiff filed a copy of an extract from the wajib- 
ul-arz in which the custom relied upon was entered. The tajid-ul- 
arz is dated the 10th of September, 1872, and its Chapter IV, 
clause 6 is described in these words :—‘ Fasil chaharam dafa sha- 
ean vaqum jo malkan ko sakinaa ghair mazaran se lent jayiz hai ”. 

slow this the entry is made in these words :—" Teli yan se tel 
muajig jalane rozmarra chaupal aur dewali men ba wazan ek ser”, 
The Mit was brought on the basis of this entry in the wayib-ul-arz 
and it was decreed ex-parte. The present application for revision 
has been filed against the decree and judgment of the court below. 
The ground taken before me is that the suit was not cognizable by 
a Court of Small Causes and reliance is placed upon article 13 of 
Schedule IT attached to the Provincial Small Cause Court Act. The 
article runs thus:—*‘‘ A suit to enforce payment of the allowance or 
fees respectively called malikana and hakk or of cesses or other dues 
when thé cesses or dues are payable to a person by reason of his 
interest inimmovesble property or in-an heriditary office or ina 
shrine or other religious institution.” The present suit is certainly 


for dues which are claimed by the plaintiff as payable to him by 


reason of his interest in immoveable proparty. The plea taken in 
revision is a valid plea and I think it was clearly contemplated to 
_ exclude such a suit from the cognizance of a Court of Small Causes. 
I hold that the court below had no jarisdiction to entertain this 
suit, Tallow the application, set aside the judgment and decree 
passed by the court below and under Order 7, rule 10 of the Code 
of Civil Procedure I direct that the plaint be returned to the 
plaintiff to be presented to the court in which the suit should have 
‘been instituted. The applicant will be entitled to his costs and I 
order accordingly. 


Applteation allowed. 
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Civit, 
| LACHHMI KUNWAR (Defendaht 
1918. VETSUS 

jeg. T E DURGA KUNWAR (Plaintif y 
os Family arrangement~agreement executed undar a wrong view of facts and law. 
be Ltd Not binding— Hindu law—dAdoption by widow after estate aoe vested in an 

obs heir—Divesting of estate. 

I 


N and P were brothers. WN died leaving a widow, ZL, Subsequently P 
= died leaving a widow D. Upon.P’s death the two! widows apportioned 
the whole property in equal shares between themselves. In the doon- 
ment which was; executed for the purpose it was stated that the two 
brothers were “joint in food, business and everything," baf it was 
followed by the recital that the two widows were entitled to the property 
in equal shares. Disputes having broken out between the two widows, 
two cross suits were filed, one on behalf of Z and the other on behalf of 
D. L alleged that she had been anthorised by her ‘husband to adopt a 
son, and that she intended to adopt one whereupon a dispute aroge 
between her and D which waa referred to arbitration and that resulted 
in the former partition. She prayed for separate possession of her share 
allotted in the partition. Din her suit asserted that on N’s death her 
husband P succeeded to the whole estate by right of survivorship and on 
his death she acquired a Hinda widow's estate in the property and that 
the deed of partition was not binding on her, her signature thereto having 
been obtained by fraud and in ignorance of the nptare of the deed and 
her legal rights. It was found by the court below that Nand P were 
members of a joint, Hindu family and on the former! dying without issue 
° -P became owner of the whole by right of survivorship, and that the deed 
of partition was not binding on D. Held that the deed ‘of partition, , 
evidently had been excouted by D under the mistaken belief that! she 
and L were equal owners of the property. left by her husband and that she 
would be divested of her rights by an adoption made by L, and conse- 
quently it was not binding on D. + | 
Held also that a widow’s power to adopt a son ial at, an bnd when the 
- estate has vested in ihe widow of a co-parceuer who had got the estate 
by survivorship after the death of the adopting widow" s husband. 


Finst APPŘAL from a decree of MAULVI SaaMs-UD-DIN Kuan, 
First Additional Subordinate Judge of Aligarh. — 3 


"The facts‘of the m are -fully set-forth in the judgment. 


: _ Briefly stated, ‘they’ were as follows :—Nathmal kaa and Pem Raj 
F. A. No. 79 of 1916. E a í 
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were two brothers. Nathmal Das died, leaving a widow Musam- 
mat Lachhmi Kunwar, and her name was entered in the village 
papers in respect of the property which had stood in her husband’s 
name. Within a year, Pem Raj died leaving a widow Musammat 
Darga Kunwar, besides daughters. Musammat Durga Kunwar’s 
name was entered in respect of the property which had stood in 
Pem Raj’s name. A few months later the two widows executed and 
got registered a partition deed in which it was set out that the two 
brothers had been joint till death, that after their death the two 
execatants became the owners in equal shares of the property left 
by the two brothers, and that the property had now been appor- 
tioned between themselves in two equal lots which were specified. 
About a year later disputes arose between them, and they filed 
two cross suits against each other, Musammat Lachhmi Kunwar 
set ont in her plaint that she had been authorised by her husband 
tg adopt a son, that she wished to do so, that thereupon disputes 
arose with Musammat Darga Kunwar regarding the property, that 
the matter was referred to arbitrators who made an award, and 
that the partition deed was executed in accordance with that 
award. She prayed for a declaration of her right to separate 
possession of the property allotted to her by the partition deed. 
Musammat Darga Kunwar in her plaint stated that on the death of 
Nathmal Das, Pem Raj became by survivorship the owner of the 
whole property, that upon the death of the latter she became en- 
titled to the whole property, and that the partition deed was not 
binding on her in as mueh as her signature had been obtained by 
fraud and in ignorance of the nature of the deed and of her legal 
rights. The court found in favour of the allegations of Musam- 
mat Durga Kunwar, and decreed her suit and dismissed the other. 
Musammat Lachhmi Kunwar appealed. 


B E. O’ Conor, (with him S. Abdullah), for the appellant, after 
discussing the evidence submitted that the lower court had con- 
sidered the case from a wrong point of view. The deed of parti- 
tion was executed by both the widows, and it was binding on the 
parties as a family settlement. The question to be considered was 
not what the actual rights of the parties were at the time when 
that deed was executed, but whether there was a dispute between, 
or doubt in the minds of, those parties as to their respective rights, 
which dispute or doubt was settled by means of the partition deed. 
Therefore, the question was not whether the two brothers were, 
as a matter of fact, joint or separate, but whether there was 
not a dispute on that point. As regards the threat of adop- 
tion the question, similarly, was not whether if made it 
would divest the estate of Musammat Durga Kunwar, but 
whether she could have been influenced, by the. ided of 
a possible adoption divesting her whole estate, into giving up 
half the property in order to avoid a dispute. It was wełl- 
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established that a family settlement had to be examined got in the 
light of what a court of law would decide on the matters in question, 
but what the memhers settling the matters might have reasonably 
thought their rights to ba. 


Peary Lal Banerji, for the respondent.—It has been found, and 
in fact it was set out in the partition deed itself, that the two 
brothers were joint. Assuming that Musammat Darga Kunwar 
did execute the deed as a free and intelligent agent, she purported 
to do so on the assumption that the two widows were entitled to 
equal shares. Consequently if she was made to believe that 
where two brothers were joint their widows succeeded to equal 
shares, that would altogether vitiate the settlement. 


Further, as a matter of law, if Musammat Lachhmi Kunwar had 
made an adoption to Nathmal Das after the estate had vested in 
Musammat Durga Kunwar the adoption would have been invakd 
and would not have divested Musammat Durga Kunwar. 


Chandra bin Bhau v. Gojarabai, [1890] I. L. R | 14 Bom, 488, 


Ram Krishna Ram Chandra v. Sham Rao, [1902] L. L. B., 26 Bom., 
526. F. B., 


Adivi Suryaprakasa v. Nidamarty, [1908] I. L. R., 33 Mad., 228. , 


If, therefore, Musammat Darga Kunwir was made to belieye 
that such an adoption would divest her estate, and she entered 
into the settlement under such belief, it would not be binding on 
her. 


In deciding whether the deed of partition is binding upon 
Musammat Durga Kunwar, the court has to consider not only whe- 
ther she knew what she was executing, but also the circumstances 


whioh induced her to enter into the transaction. 


B. E. O'Conor, was heard in reply. 
The judgment of the Court was delivered by 


Praaort, J.—The litigation leading to these two first appeals 
arises out of the following state of facts. One Kundan Lal had 
two sons, Nathmal Das and: Pem Raj. Nathmal Das died -in the 
month of June, 1913, leaving no children surviving him but a 
widow, Musammat Lachhmi Kunwar, who is the appellant in both 
the-appeals now before us. Pem Raj‘died in the month of February 
1914. He left no son but he left daughters and a widow, Musam- 
mat Darga Kunwar, who is the respondent in both these appeals. 
It is a.matter of some significance tbat there are now living sons 
of the aforesaid daughters of Pem Raj by the respondent Durga 
Kunwar. On the 29th of July, 1914, the two widows presented 
themselves ontside the office of the Sub-Registrar at Khurja. Mu- 
stmmat Lachhmi Kanwar there tendered for registration a certain 


» 
hanad 
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document which is printed at A 20 and the following pages of our 
record of first appésl No. 80 of 1916. The Sub-Registrar read 
over this document to the two ladies, who were sitting concealed 
from the public gaze behind the curtains of a bullock cart. Each 


lady was identified by an own brother there present for that pur- 


pose. The Sub-Registrar read over the document and both ladies 
admitted execution. The document was then registered. It com- 
mences with a recital to the effect that the two brothers, Nathmal 
Das and Pem Raj, lived jointly, which is followed up by the em- 
_ phatic amplification that “ they were joint in food, business and 
everything ” It is then admitted that Natbma] Das died first and 
Pem Raj after him ; but upon this admission follows the curious 
recital that the two executants of the document, the widows of the 
aforesaid brothers, “ became the owners of the property left by 
Sur husbands in equal shares.” On this basis the two executants 
proceed toa detailed division and apportionment of the estate 
whid® originally belonged to Nathmal Das and Pem Raj between 
themselves. Itis not denied that the apportionment is a fair one 
on the basis on which it proceeded, namely on the assumption that 
the two executants were the owners of the property in equal shares. 
About a year later a dispute broke out upon applications made by 
both ladies for a succession certificate in respect’ of the collection of 
certain debts due to their husbands. The necessary certificate was 
eventually granted to Musammat Durga Kunwar, for reasons 


with. which we are not concerned ; but the dispute over this matter. 


led to the institution of two distinct suits. In each case one of 
the widows came into court as plaintiff and impleaded the other as 
defendant. Musammat Lachhmi Kunwar asked for r declaration 
affirming her right to separate possession and enjoyment of the 
property allotted to her by the deed of the 29th of July, 1914, 
already referred to. In her plaint she states that on the death of 
each of the brothers their respective widows had entered into 
possession and enjoyment each of the undivided share in the family 
property belonging to her own bugband. She then suggests that a 
dispute had arisen because she, Musammat Lachhmi Kunwar, had 
been authorised by her late husband to adopt a son to him and was 
proposing to exercise that right. Hence there was a reference to 
arbitration and « division of the property between the two ladies 
was effected by two arbitrators named in the plaint. The deed of 
the 29th of July, 1914, was drawn up on the basis of the division 
made by these arbitrators. It was duly executed by bpth the 
parties and Musammat Lachhmi Kunwar claims that‘it is binding 
upon the widow of Pem Raj. Musammat Durga Kunwar sues for a 
declaration that she is in no way bound by „this document, that she 
is in law the owner of the entire property which had formerly be- 
longed to the two brothers, Nathmal Das and Pem Raj, and is entitJed 
to be put and maintained in possession of the same in spite of any- 
thing contained in the partition deed already mentioned. Her case 
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against that document is set-forth in paragraphs 9 and 10 of her 
plaint, the essential portions of which it seems worth-while to re- 
produce in detail. 


“The plaintiff has not executed any deed of partition, nor did the 
plaintiff understand her legal rights, nor was there any opportunity to 
understand them. If the defendant took unlawful advantage of the 
plaintiff's position improperly on the strength of her brothers and obtain- 
ed any docamentcfrom the plaintiff on false allegations, such proceedings 
cannot be binding upon the plaintiff, nor can the defendant benefit from 
such proceedings and documents. The plaintiff isa pardahnashin lady 
and is illeterate and hard of hearing. She has no knowledge of zamin- 
dari affairs and legal rights. Moreover she did not get an opportunity to 
make enquiries owing to grief ”. e 


In the evidence which she gave in court Musammat Durga 
Kunwar went the whole length of setting up a case of fraud pure 
and simple. She said that the brothers of Musammat Lachhmi 
Kunwar, having secured the assistance of her own brother, took 
her to the tahsil at Khurja, telling her that certain arrangements’ 
were being made about the lambardarship of the landed property. 
She was too hard of hearing to be able to understand any docu- 
ment from its merely being read over to her, but she had been told 
that she must say ‘‘yes” in reply to any question that might be 
asked her and must put her thumb impression to any paper which 
might be placed before her for that purpose. In this way she 
accounts for the execution of the deed in question. There has been 
a good deal of conflicting evidence in the court below, but the 
learned Subordinate Judge has made up his mind to go the whole 
way with Musammat Durga Kunwar and has substantially found in 
favour of her allegations of fraud asimade in her evidence. In 
appeal we have been asked to consider rather what would be the 
position of Musammat Durga Kunwar in respect of this document, 
even assuming that she executed it after understanding its contents 
and its general effect as dividing the family property equally 
between herself and Lachhmi Kunwar. The first question which 
comes up for consideration in this connection is that of the joint- 
ness or separation of Nathmal Das and Pem Raj. There was a 
distinct issue upon this point in the court below and a good deal of 
conflicting evidence was produced ; but the learned Subordinate 
Judge has come to a clear finding that the brothers were members 
of a joint undivided Hindu family at the moment of the death of 
Nathmal Das. This finding is not challenged in the memorandum 
of appeal which Musammat Lachhmi Kunwar has filed in identical 
terms in each of the two cases. It is unnecessary therefore for us 
to go into the evidence upon which it rests, beyond remarking that 
there certainly was evidence to support it, including Musammat 
Lachhmi Kunwar’s own admission in the disputed document of July 
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the 29th, 1914. We must take it therefore that when Nathmal 
Das died the whole of what had been the joint family property of 
himself and his brother passed by survivorship to Pem Raj. 
Musammat Lachhmi Kunwar retained nothing in law except a 
right to maintenance. When Pem Raj died the estate vested by 
inheritance in his widow Musammat Durga Knnwar. The question 
then is whether this lady is bound by a gratuitous alienation of 
one-half of this property, effected on the basis of a document which 
starts with the recital that she and Musammat Lachhmi Kunwar 
are the owners of the property in question in equal shares. This 
recital is wrong upon the facts. If Musammat Durga Kunwar 
was induced to believe it to be true by any body better acquainted 
with the facts, she is entitled to relief against this document on the 
ground that she was deceived into exeouting itand that she executed 
it without such knowledge of the facts and of her true position as 
would be necessary in order to bind a pardahnashin lady in a tran- 
saction of this sort. If on the other hand both the parties to the 
document were under a mistaken impression as to their ownership, 
the contract in question is liable to be set aside on the ground of 
common mistake, if upon no other. From this point of view the 
position seems clear enough. The best that could be said on behalf 
of Musammat Lachhmi Kunwar has been to contend that the 
document in question represents in some way a reasonable settle- 
ment of a dona fide dispute. That dispute can scarcely have been 
on the question whether Nathmal Das and Pem Raj were joint or 
separate, when the document itself recites that they were joint. In 
Musammeat Lachhmi Kunwar’s plaint, and also in some of the evi- 
dence led by her, an attempt was made to suggest that there was 
a bona fide dispute between the parties of quite a different kind. 
The suggestion is that Musammat Lachhmi Kunwar was proposing 
to adopt a son to her deceased husband, that the effect of this 
adoption would be to deprive Musammat Durga Kunwar of the 
estate held by her as widow of Pem Raj, or at least of one-half 
of the estate, and that, in order to avoid a dispute upon this point 
and to make sure that any adoption which Lachhmi Kunwar might 
effect would not give the adoptive son more than one-half of the 
estate, she was induced to enter into the transaction in question. 
Whether the evidence on the record would bear out this plea, as a 
matter of fact, assuming that it proceeded upon correct propositions 
of law, is an arguable question. The plea may be disposed of upon 
the ground that it does not proceed upon g correct proposition of law. 
It is sufficient to refer to two cases, Chandra v. Gojara Bat (1) 
and Adivi Suryaprakasa Rao v. Nidamariy Gangaraju (2), as 
authority for the proposition that any adoption which Musammat 
Lachhmi Kunwar might make, or might purport to make, to her 
deceased husband, after that husband and his surviving brother 


(1) [1890] I. L. B., 14 Bom., 463. (2) [1908] I. L. R., 33 Mad., 228. 
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* 
THE BHARATPUR STATE (Plaintif) Oivin 
versus 1918 
THE SEORETARY or STATE ror INDIA ww | Aa 
COUNCIL (Defendant)* April, 29. 
Exscheat to the Crown—Righi of Zemindar— Residents in houses on the abadi in Pigaorr, J. 
village Sakitra—Righis of such residents— Death without legal heirs. WALSH, d. 


Two persons, D and H, Sahukars by profession were owners and occu- 
piers of a hogge situated within the limite of a village known as manza 
Seakitra, and also within the limits of the town of Gobardhan. D and M 
died In that house without leaving any heirs. The Collector of Muttra 
qpresenting the Secretary of State for India took possession of the house 
and its site as the ultimate heir to the property of a deceased person. 
The plaintiff, the Bharatpur State, claimed the site as zemindar and 
asserted that D and M were owners of only the materials of the house 
with a right of residence therein, but had no right to transfer the site or 
the right of residence. The defendant on the other hand contended that 
the house being situated in a town the owners of it were also owners of 
the site and consequently the house escheated to him. The plaintiff's 
case rested on two sets of documents, namely, the Settlement Papers 
prepared in 1850 A. D., and the wajib-ul-ars of 1877 A. D. The wayid-ul- 
ars provided that residents in houses of mauza Sakitra, though their houses 
might form part ofthe town of Gobardhan, had no proprietary rights 
in anything except the materials thereof, and they could not sell the site 
or the right of residence on the site; and that in the event of the death 
of the occupier of such a house without legal heirs, the proprietor of 
inauza Sakitra, would be entitled to possession of the house along with 
the site. Under the doouments of 1850 A. D., the Government conferred 
on the Bharatpur State Revenue-free proprietary rights over the soil of 
the 5 biswa mahal of mauza Sakitra:—Held upon the facts and the 
evidence in the case that D and M were limited owners of the house and 
that the effect of the settlement of 1850 A. D., was to grant to the Bharat- 
par State proprietary rights in the abadi of mauza Sakitra, and that 
therefore the Bharatpnr State was entitled to the house and the site of 
the house. 


Twlahi Ram v. Gur Dayal, I. L R., 31 All, 111, appiled. 
First APPEAL froma decree of B. O. Forexs, Esq., Subordi- 
nate Judge of Muttra. 


oF, A, No. 376 of 1915 
xvi $3 œ 
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Motilal Nehru and Baldeo Ram Dave, for the appellant. 
A. E. Ryves, for the respondent. 
The following judgments were delivered. 


Piaaort, J.—This isan appeal by an unsuccessful plaintiff, the 
Bharatpur State, against the Secretary of State for India in Oouncil, 
in which the plaintiffs claim was for possession of a certain house. 
The house in question was admittedly situated within the limits of 
a village known as mauza Sakitra. Without going further into 
the arguments which have been addressed to us on the point, I am 
content to say that I accept the argument of the defendant res- 
pondent to the effect that it is also situated within the limits of 
the town of Gobardhan. The last owners and occupiers of this 
house mentioned either in the plaint or in the written statement 
were two persons of the name of Dip Chand and Mansa Ram, who 
‘were Sahukars by profession and resided and carried on business 

‘inthe said-house. Itis common ground that both these pgrsons 
-are now dead and have left no heirs entitled to inhetit their pro- 
‘perty. The defendant, acting through the Collector of Muttra, has 
taken possession of this house and its site in assertion of his claims 
as ultimate heir to the property of a deceased person. The plain- 
tiffs claim is that he is the owner of the site on which the house 
stood, that Dip Chand and Mansa Ram were no doubt the owners 
‘of the materials of the house and had aright of residence therein, 
which could have descended to their heirs if any. Nevertheless, 
according to the plaintiff's case, Dip Chand and Mansa Ram had 
no transferable interest in respect of the site or the right of resid- 
ence thereon, and were therefore in respect of this house merely 
‘the owners of a limited interest. With regard to the question of 
law on which this claim is based there has been no argument before 
us. Both parties are agreed that the law on the subject is correct- 


`- ly laid down in the case of Tulshi Ram Sahu v. Gur Dayal Singh 


(1). It is conceded on behalf of the defendant respondent that if 
Dip Chand and Mansa Ram possessed in respect. of the property 
in suit merely a limited interest, then this interest of theirs could 
not be the subject of escheat to the Crown and the claim of the 
plaintiff as owner of the soil cannot be resisted. The case for the 
defendant, however, is that the house in suit, being situated within 
the limits of a town, is not subject to the ordinary law governing 
‘the relations between occupiers of houses and the ground landlord 
in the inhabited sites of agricultural villages in these provinces, 
and that as a matter of fact Dip Chand and Mansa Ram could have 
sold the house in suit at any time, with the right of occupation 
and residence, and that the purchaser would thereby have obtained 
a goed title which could not have been contested by the Bharatpur 
State. The plaintiff has rested his case mainly upon two sets of 
documents, the Settlement Papers prepared in the year 1850, which 
(1) [1910] I. L. R, 33 AN, 111, (3) 
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are printed at pages A 14-A 23 of our record, and secondly a certi- 
fied copy of the wajib-ul-arz or record of rights of mauza Sakitra 
prepared at the settlement of 1877 A. D., The learned Judge of 
the court below has found that, on a true interpretation of the 
terms of that wajid-ul-arz, the custom intended to be laid down is 
that all residents in houses situated within the limits of mauza 
Sakitra, even though their houses may form partof the town of 
Gobardhan, have no proprietary right in anything except the mate- 
rials of the houses, they cannot sell the site, or sell the house along 
with a right of residence on the said site; and in the event 
of the occupier of sucha house abandoning the same, or dying 
without legal heirs, the proprietor of mauza Sakitra, that is to 
say the Bharatpur State, will be entitled to possession of the 
house along with its site.-. Nevertheless the learned Subordinate 
Judge has come to the ‘conclusion that the custom thus stated 
in the wajib-ul-arz of 1877 is not correctly stated and is 
not ® custom binding as between the parties to this litigation. 
He says that the document in question as it stands is not 
a record of custom at all but merely a claim preferred on behalf 
of the proprietor of the Bharatpur State by his Agent. It does not 
purport to have been signed by any person representing the in- 
terests of Dip Chand and Mansa Ram, would not have been bind- 
ing upon them and would not even have formed a particularly 
strong piece of evidence against them, in the event of litigation 
between the Bharatpur State and any transferee of theirs. From 
this the court below has gone on to hold that the conditions 
laid down in this document are not binding on the defendant and 
that, in view of other evidence on the record, it must be taken to 
be proved that Dip Chand and Mansa Ram, along with all other 
residents in the town of Gobardhan, possessed an absolute right 
of transfer in respect of the houses occupied by them. On this 
ground the court below has affirmed the right of escheat claimed 
by the Secretary of State as defendant and has dismissed the 
plaintiff's suit. In the memorandum of appeal before us a point 
is taken as to the alleged wrongful exclusion of certain document- 
ary evidence by the trial court, but it has been admitted in argu- 
ment that this plea cannot be pressed. For the rest, the appellant’s 
case is that he is entitled to succeed under the terms of the village 
record of rights and that, failing this, he would in any event be 
entitled to succeed on the ground that he is the proprietor of the 
site and must be presumed to possess in respect of any house 
standing upon his land the ordinary rights of proprietors of agri- 
cultural lands in respect of the inhabited sites appertaining to the 
mauzas of which they are the owners. A great deal of the argu- 
ment before us at the bearing of this appeal was devoted to” the 
question whether this mauza Sakitra, or more especially the parti- 
cular mahal of mauza Sakitra in which the disputed housdis 
situated, was or was not to be regarded as a purely agricultural 
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‘ e 
village .The most important documentary evidence on this point 


is to be found in the Settlement Papers of the year 1850, to which 
reference has already been made. It appears that in that yoar 
the land of mauza Sakitra was settled by Government with the 
Bharatpur State in a somewhat peculiar manner. The village 
was divided into two mahals of 15 biswas and of 5 biswas, of 
which the former alone was assessed to revenue. With regard 
to the smaller mahal of 5 biswas a revenue-free grant was made 
in favour of the Bharatpur State, subject only to certain small 
payments on account of road cesses and chaukidari dues, or local 
police charges, The papers before us contain a complete desorip- 
tion of the land appertaining to this revenue-free mahal of 5 bis- 
was. I note more particularly that the cultivated area of this 
mehal amounted to a little less than 41 per cent. of the whole: 
that even if the land described as “old fallow ” be added to the 
cultivated area, the total of the two comes to barely over 53 per 
cent, of the whole. Almost 22 per cent of the entire area cgusists 
of groves and the rest is made up of thoroughfares, inhabited 
sites,- tanks and unculturable land. Taking this description of 
the land along with the oral evidence, by which itis fully estab- 
lished that the inhabited site of village Sakitra forms, and has 
long formed, an integral part of the town of Gobardhan, I 
should be quite prepared, if the case turned upon it, to hold that 
the house in suit was not situated upon land forming part of the 
inhabited site of an ordinary agricultural village, so as to make 
the principles laid down by this Court in respect of the proprietor- 
ship of land in such village sites applicable in themselves to the 
land now in suit. What impresses me however on the other side 
is that this is a litigation between the owner of mauza Sakitra and 
the Government, that is to say, the very authority which granted to 
him revenue-free proprietary rights over the soil of this 5 biswas 
mahal of mauza Sakitra. I take it from the defendant’: own case 
that in the year 1850, when this grant was made, the only inhabit- 
ed site appertaining to mauza Sakitra consisted of houses, shops 
and the like which formed part of the town of Gobardhan. Never- 
theless Government took a portion of this town and, treating it as 
the inhabited site or abadi of mauza Sakitra, granted it to the 
Bharatpur State as forming part of the revenue-free mahal of 5 
biswas in the said mauza. Presumably Government meant some- 
thing by making this grant and by including in the area so granted 
that portion of the town of Gobardhan in which the house now in 
dispute is situated. Inan agreement which was taken from the 
Bharatpur State at the settlement of 1850 a number of details are 
given regarding the inhabited area included in the 5 biswa mahal. 
It is stated that there isa Katra, or large enclosure, in which 
there are a number of houses or shops, which have been constructed 
bf the proprietor of the land, that is to say by the Bharatpur 
State, that all the other houses at that moment standing have 
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also been constructed by the same and that the Bharatpur 
State is not merely the owner of the soil but the owner of all 
the houses and of the aforementioned Katra standing in the 
abadi belonging to the 5 biswas mahal. It is asserted that the 
proprietor has every right in respect of the same and that, as re- 
gerds the waste land then in existence, no one will be entitled to 
build upon it without his permission. The agreement in question 
appears to have been propounded by a duly authorised agent on 
behalf of Maharaja Balwant Singh, Raja of Bharatpur, and it is 
endorsed as having been accepted and ordered to be placed upon 
the record. At the subsequent settlement of 1877 A. D., an 
elaborate paragraph was drawn up and inserted in the record of 
rights of mauza Sakitra regarding the inhabited land appertaining 
to the village. This shows that there was no other inhabited site 
appertaining to the said village except that portion of the town of 
Gobardhan in which the house now in suit is situated. Neverthe- 
less @ was provided that if the cultivators, whether possessing 
occupancy rights or tenants at will, and also the Riaya, or tenants 
generally, have built any houses, crttle-sheds or other enclosures 
on this abadi site, their rights in the same are limited to the 
materials. They can sell the materials if they like, but not the 
site ; and the meaning of these provisions I take to be that they 
have no transferable right of residence. There are other provi- 
sions in which more general words are used, such as “bashindgan” 
(residents) and in which the word asami is used for tenant in place 
of Riaya. In this connection it is expressly provided that, if any 
“ asami ” dies without an heir, the house occupied by him will pass 
to the Bharatpur State as proprietor of the site. The question of 
the interpretation of these provisions has been before the courts on 
other occasions. A good deal of reliance is placed on behalf of 
the defendant respondent on the result of a litigation which took 
place in the year 1906. The judgment is printed at page 6 of 
the book before us and in this judgment reference is made to the 
result of a previous litigation of the years 1874-75. Broadly 
speaking, it is sufficient to say that in this former litigation in- 
dividual residents in the town of Gobardhan, and in that part of 
the town which forms the abadi of the 5 biswas mahal of mauza 
Sakitra, succeeded in asserting against the Bharatpur State, the 
present plaintiff, a right to sell their houses together witha right 
of residence in the same. The decision in the suit of 1906 pro- 
ceeds upon a certain interpretation of the provisions of the wajib- 
ul-arz of 1877, according to which those provisions are limited in 
their application to agricultural tenants. In the present case the 
learned Subordinate Judge has refused to accept that interpretation. 
He holds that the words in the wajib-ul-arz, as they stand, are wide 
enough to include all residents (bashindgan) in houses situated on 
the abadi in question. The point has been argued again before hs, 
but I feel no-hesitation in agreeing with the interpretation put upon 
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this document by the court below. I think the sont “ riaya ” 
in itself is very general and is intended to extend the provisions in 
question to persons other than the occupancy sand '`non-oceupancy 
cultivating tenants spoken of immediately before. I think also 
that the word asa: is wide enough, especially in this particular 
context, to include all residents of the abadi, even though not culti- 
vating tenants or even agriculturists. What has determined the 
decision of this case in the court. below has been the evidence of a 
number of instances in which residents of houses situated within 
the area in suit, that is to say, within the abadi of the 5 biswa 
mahal of mauza Sakitra, have exercised a right of transfer in 
respect of their houses, along with the right of, residence in the 
same. In two of the instances already referred to the rights of the 
tevants in question were affirmed against the Bharatpur State after 
litigation. Evidence has also been given of at least four instances 
in which, on the death of the owner or occupier of a house within 
the area in question without leaving any heir, the right of eseheat 
was successfully asserted on behalf of the Crown, :apparently with- 
out any opposition by the Bharatpur State. Moreover, as the 
learned Subordinate Judge correctly points out, the evidential 
value of such a document as this Wajib-ul-arz of 1877 as against 
the occupiers of houses within the area in question, at the time when 
this document was drawn up is not great. There is nothing in ihe 
document itself to show that any enquiry was 'made.from these 
persons as to whether the rights recorded in favour of the pro- 
prietor of the soil, and to the prejudice of themselves, in this 
document were admitted by them to exist. The case however 
seems to be altogether otherwise in a litigation in which the 
contesting party is: the Secretary of State for India in Council, 
that is to say the Government itself. The Government made the 
original grant of this 5 biswas revenue-free mahal in the year 1850; 
and if it did not intend to convey to the grantee, namely, the 
Bharatpur State, in respect of that portion of the site of the town 
of Gobardhan which ' was included in the mahel of 5 biswas of 
mauza Sekitra; the ordinary rights of a proprietor of an agricultural 
village in the inhabited site of such a village, it is difficult to see 
what rights it intended to confer by the grant of the particular 
area forming this inhabited site. It accepted at the time from the 
representative of the Bharatpur State a document which expressly 
admitted full ownership on the part of the said proprietor in res- 
pect of all existing houses on the abadi in question and recognised 
the justice of his claim that no one should in future build any house 
upon the unoccupied land appertaining to the said abad: without 
permission. Then at'the settlement of 1877 a record of rights Was 
drawn up under the direction of Government and included in the 
Settlement Papers, in which as I hold the right now claimed by the 
plaintiff in respect of the land in question is once more recognised. 
I do not wish to complicate what seems to me a tolerably straight 
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forward case by suggesting that these Settlement Papera of 1850 
and 1877 can be used so as to estop the Government, that is to 
say the defendant in this suit, from asserting that the papers in 
question were incorrectly prepared and that the rights acknowledg- 
ed in these papers in favour of the plaintiff never in fact existed. 
I think however that it is very difficult for the defendant to get 
round these documents, otherwise than by proving some definite 
case of adverse possession on the part of the deceased owners 
through whom the defendant claims. It is not suggested that any 
case of this sort can be set up. On the evidence as it stands, as 
between the parties to this present suit, I think it must be held 
that the plaintiff has successfully discharged the burden of proof 
which lay upon him, and that Dip Chand and Mansa Ram did not 
possess an absolute interest, alienable at their will and pleasure, in 
spect of the property now in suit, but merely a limited interest 
which cannot be the subject of escheat to the Crown. The Full 
Benag case of this Court, Tulshi Ram Sahu v. Gur Dayal Singh ($), 
to which reference has already been made, was a case of the devo- 
Jation of a fixed-rate tenancy ; but the arguments there used seem 
to me to apply with a great deal of cogency to the facts of the 
present case. I would almost go co far as to say that, unless the 
defendant can show that the effect of the settlement of 1850 in 
favour of the Bharatpur State was not to grant to the proprietor of 
the 5 biswas mabal in village Sakitra any substantial rights of 
ownership in respect of what was described in the papers of that 
settlement as the abadt appertaining to this mahal, the defendant in 
the present suit cannot successfully maintain that Dip Chand and 
Mansa Ram possessed anything more than a limited interest in the 
house in question and in its site. Practically it seems to me that 
in taking possession of this house the defendant is derogating from 
the grant made in 1850 in favour of the Bharatpur State. The 
fact that there have been 3 or 4 other instances of similar encroach- 
ments on the part of the defendant, which have not been con- 
tested by the plaintiff, cannot take away from the plaintiff's rights 
in respect of the land now in suit, if those rights are sufficiently 
established as I hold them to be by the plaintifs documents of 
title, namely the settlement records of 1850 and of 1877. In my 
opinion therefore we must accept this appeal, set aside the decree 
of the court below and decree the plaintiff’s claim,as brought with 
costs throughout including in this Court fees on the higher scale. 


Wavsa, J.—I think this isa clear case. Mr. Motilal Nehru’s 
argument on the document of September 1850 is well founded. That 
document seems to me consistent only with the existence at some- 
{ime or another of an old agricultural village, and it is clearly 
proved that this house was in that village. The indications of an 
agricaltural village, unless I am much mistaken, are over-whelming. 


(1) [1910] I. L. R., 33 All, 111, (F. B.) 
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Village customs, uncultivated land,a former settlement, and field 
map are referred to from time to time. Fairs are said to take 
place. There are no village expenses but the Raja’s Karinda 
manages the village. The income from sewai items is taken 
by the weighmen on bebalf of the Raja. No taxes are fixed but 
blankets are taken from the shepherds every year and various 
contributions in kind are raised from a carpenter, a blacksmith and 
a barber. The duties of the chamars are elaborately defined ; and 
the whole thing seems to me to contain over-whelming internal 
evidence of the character of the collection of houses, and of the 
cultivated and uncultivated lands, with which it deals. The 
corresponding khasra speaks of the tenants residing in the village, 
including the carpenter already referred to, and by a singular 
coincidence a person of the same name, carrying on business as a 
bania, who bears a suspicious resemblance to the person through 
whom itis suggested that the Government are now entitled to 
escheat. This person’s honse-is in a Katra (which I understand to 
be, whether in village or in town, a non-descript collection of every 
kind of house) in this village and I am satisfied that the house in 
question which it is admitted on the part of the Government is 
100 years old was situated in that Katra at that date. The map is 
even more significant. It shows the position of the tank which has 
been much spoken of, and of the serial No. 1, and it also shows 
what, I am satisfied, at that date was the south-east boundary of 
this abadi where it abutted upon town of Gobardhan. I think the 
judgment of the court below, reading between the lines, proceeded 
upon the assumption that this was really common ground as the 
case was contested in the court below. Itis perfectly clear that 
the point now relied upon on behalf of Government was not speci- 
fically raised by the defence and that paragraph 3 of the defence, 
which contains the real contention of the Government, dealt with 
the class of the property or class of occupier, and not with the 
geographical situation of the building. The wajib-ul-arz has been 
dealt with by my brotber. I accept his construction of the words 
which I do not myself profess to understand, but if this is correctly 
translated it would clearly bear the meaning which has been 
put upon it by the learned Judge in the court below. The 
view I take about these documents is this; not that they are 
necessarily binding on the Government, not that the Government 
could not prove by affirmative evidence that the real state of 
facts was something quite different, or that there is any 
estoppel, but that as against the Government they contain 
entries which the Government must be taken to have accepted as 
an accurate record of the then existing state of facts. They raise a 
very strong presumption of fact and they get rid of the difficulty 
which so constantly attends the discussion of the meaning of wajib- 
ui-arzes in this country when no body is left alive to testify to the 
true facts, and each contending party relies on something or another 
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tending either to strengthen or to qualify the effect of the wajib-ul- 
arz. The plaintiff therefore starts with what I may calla trump 
card. The Government Advocate attempted to get rid of the effect 
of this piece of evidence in two ways, firstly by the description and 
history of the condition of the town of Gobardhan contained in the 
Gazetteer ; secondly by the evidence of sales and dealings largely 
coming from the side of the plaintiff and admittedly quite inconsist- 
ent with the plaintiff's case. Assuming for the moment that every 
statement in the Gazetteer is correct and that we are entiiled to take 
judicial notice of its contents as facts established without otber 
proof it seems to me that every. one of them is quite consistent with 
the plaintiff's case. They do not spesk in the present tense of the 
existing conditions from an earlier date than 1884 but I will assume, 
as appears to be the fact, that there was always in or about this 
tank which has great historical associations and great attractions 
for itinerant pilgrims, a town which through the growth of pil- 
grim®ye, commerce, fairs and so forth and through local develop- 
ment, generally called progrese, has overrun and in substance, so 
far as identity is concerned, submerged its humbler neighbours. 
Towns in England, I do not know if it applies to India, frequently 
owe their development to people who wish to Jive near them and 
not in them. Everything points tothe remains of this village 
having been submerged in the superior growth and development of 
the old town which apparently was originally only a neighbour. 
However that may be, I agree with the contention made on behalf 
of the appellant that once it is established that rights of this kind to 
property have existed they cannot be affected by a change in the 
character of the neighbourhood only. I think the sales to some 
extent admitted on the plaintiff's side, and for the rest proved by 
the defendant's witnesses, are quite intelligible upon the same 
footing. In fact in.a conglomerate neighbourhood of this kind it 
is not unnatural to find instances entirely inconsistent with one 
another within a very short distance. The Government Advocate 
said that there was really no evidence on behalf of the plaintiff of 
any similar transaction to that which he is setting up in this case. 
I think in that respect he was wrong. There is no documentary 
evidence and it is certainly surprising that the plaintiff has failed 
to produce any. But there is positive and direct evidence of a 
considerable amount given by the plaintiff's vakil or agent, or 
pleader whoever he may be, of possession by the plaintiff Raja 
which it is alleged has been recovered under similar circumstances 
to those relied on by the plaintiff in this case. Nothing would have 
been easier for the Government than to give direct evidence contra- 
dicting these allegations. Inthe absence of some evidence I think 
` it must be taken to be proved that the Raja as zemindar has in 
previous cases in this abadi resumed possession of houses which 
apparently were not occupied by persons who could be correctly 
described as agricultural tenants.. ' 
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Civin I always speak with hesitation about questions of custom be- 
i918 cause there are few questions about which. misconception go easily 
arises. Itseems to me that this case at any rate is a question of 


Buararpun contract between the original zemindar and the former occupiers 


STATE of this property, and the question of what that contract was is one 
v. which we are called upon to presume in the ‘absence of direct 
THE f : i ; 
grorerapy C¥idence about it. Bat if it does turn upon a question of custom 
or the learned Judge of the court below has found in favour of the 
STATE, plaintiff in spite of everything that has been said in support of the 


ER contrary by the Government Advocate. The learned judge of the 
Waleh, J. gourt below rightly said that the plaintiff was bound to prove the 
existence of the custom if he relied upon it, and went on to hold 

that it did exist. and then by an unfortunate misdirection for which 

I can find no explanation in the judgment instead of giving effect 

to that finding went on to say that “ the general customary law ef 

escheat to the zemindar no longer holds good in Gobardban.” IE 

that means anything it means what Mr. Motilal:argued is n@t the 

law, namely that owing to the changed condition of the neighbour- 

hood the former rights of the zemindar bave been lost. That 

ground is clearly fallacious and I see no other ground upon which 

the decision for the defendant can be supported. IL agree therefore 

. with my brother that tbis appeal must be allowed, 


By tHe Court. We allow this appeal, set aside the decree and 
order of the court below and decree the plaintiff’s suit with costs 
in both courts. 





Appeal allowed. 
OnIwixaL SHEOSAMPAT PANDE 
SEST versus 
1918 | EMPEROR*® 
May, 22. Criminal Procedure Code (Act V of 1898), section 4—Indian Penal Code 
cm (Act XLV of 1860), sections 193, 210—Perjury—CGomplaint—Sanction, 
BANERI, J want of— Trial sliegal. 


S obtained a decree for Rs. 8-3 against B from the Revenue Coart 

on May 2nd, 1917. He applied for execution of the decree on May 19, 

1917, and in the application he stated the date of the decree as June 20, 

A917 and the amount due as Re 16-11-0. Attachment was leived for 

Rs. 17-5-6 which was paid by B and S granted a receipt in full to 

"B. Sabsequently § filed an application in the court which had executed 

the decree stating that he had made a mistake and that the amount due 

k ” to him was Rs. 8-3-0 and no more. Three days prior to that B had 

° Cr, Rev. No. 110 of 1918. 
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applied for sanction to prosecute S. No proceedings ander section 476 CRIMINAL 
of the Criminal Procedare Code were taken nor was any sanction ae 
granted bat the Assistant Collector, 2nd class, wrote a letter to the Dietriot asad 
‘Magistrate iu which he stated all the facta and conoluded by saying. Snrosampat 
“I beg to solicit orders.” The Sub-Divisioval Officer throngh whom PANDE 
the letter was intended to be submitted to the District Magistrate instead en 
of doing so, himself ordered the proscention of Sand isgsued process. 
The case was tried by him and S was convicted of offeuces under sections’ 
193 and 210 respectively of the Indian Peual Code. The conviction and 
sentence were affirmed by the Sessions Jadge:—Held that the letter 
written by the Assistant Collector to the District Magistrate in which the 
former did not ask that any action should be taken by the Magistrate 
nor intended that the Magistrate should proceed according to law against 

è- 8, did not come witbia the meauing of a * complaint’? under section 4 
of the Criminal Procedure Code, aud there being no complaint, the trial 
Wa illegal. 


Oniminat Reviston from an order of W. R. G, Morr, Esg, 
` Sessions Judge of Gorakhpur. 


The facts of the case are fully set forth in the judgment. For 
the purposes of this report they may be briefly stated as follows :— 
Sheo Sampat filed a suit in the court of a Tahsildar to recover 
arrears of rent and obtained a decree for a smaller sum than that 
claimed. In his application for execution of the decree the sum 
which had been claimed by him was put down as the decretal 
amount, and the date of the decree was also given wrongly. The 
full amount was realised from the judgment-debtor and paid to the 
decree-holder, Sheo Sampat. Then the judgment-debtor applied 
to the court for sanction to prosecute Sheo Sampat for false verifi- 
cation of the application for execution. Sheo Sampat filed an 
application stating that he had made a bona fide mistake. The 
Tahsildar did not grant sanction, nor did he take action under 
section 476 Criminal Procedure Code but he addressed a letter to 
the District Magistrate, through the Sub-Divisional Officer, 
setting forth the facts and concluding as follows :—“ The above 
facts are borne out by the record herewith submitted. I beg to 
solicit orders in the case.” The Sab-Divisional Officer. without 
forwarding the letter to the District Magistrate, himself took acrion 
and issued process to Sheo Sampat to answer charges under sections 
193 and 210 Indian Penal Code. He tried the case himself and 
convicted and sentenced Sheo Sampat to two year’s rigorous impri- 
sonment and a fine. On appeal, the Sessions Judge upheld the 
conviction and sentence. SheoSampat applied in revision to, the 
High Oourt. 


Peary Lal Banerji, (with him N. P. Upadhyaya), for the appii- 
oant :—The offences with which the accused was charged are j 
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among those mentioned in section 195 Criminal Procedure Code 
consequently, no court could take cognizance of them except with 
the sanction, or on the complaint, of the court concerned. The 
Talisildar did not grant sanction ; his letter cannot, by any stretch 
of the imagination, be deemed as granting sanction. The letter 1s 
not an order under section 476 Criminal Procedure Code; nor is ita 
complaint, as defined by section 4 Criminal Procedure Code as it is 
not an allegation made to a Magistrate with a view to his taking 
‘action under the Code. The Tahsildar merely wrote to his official 
superior and consulted him in the matter. He asked for directions 
as to how he was to proceed. He did not ask the District Magistrate 
to take steps under the Code against Bheo Sampat. I am supported 
by the case of 
Ahmad Husain v. Emperor, [1913] 17 0. W. N., 980. 
The case of s 


Emperor v. Sundar Sarup, [1904] I. L. R, 26 All., 514, 


is distinguishable; there the Assistant Collector submmitted fhe ro- 
cord to the Collector and Magistrate of the district expressly “ for 
starting a case under section 193 Indian Penal Code.” 


On the merits of the present case it is clear that there was only 
a negligent mistake, and that no offence under section 193 Indian 
Penal Code was committed, The case of 


Mohammad Ishag v. King-Emperor [1914] 12 A. L. J. R., 550, 
is in my favour. 


R. Malcomson, (Assistant Government Advocate) for the 
Crown :—The letter of the Tahsildar was intended to be a com- 
plaint, aud was treated by the Sab-Divisional Officer as such. There 
is no prescribed form for a “complaint,” nor is an express prayer 
to take action essential. The irregularity, if any, would be cured 
by section 537 Criminal Procedure Oode. It has not been shown 
that a failure of justice has been occasioned by such irregularity, 


On the merits, both the courts below have found as a fact that 
there was no bona fide mistake, but a deliberate intention to try and 
realise more from the judgment-debtor than was legally due. 


The following judgment was delivered by 


BANEBII, J.—The applicant Sheo Sampat, who is an old man of 
seventy, has been convicted under section 193 and section 210 of 
the Indian Penal Code under the following circumstances. Sheo 
Sampat brought a suit in the Revenue Court against one Barbu for 
arrears of rent. He claimed Rs. 16-11-0 as principal and interest, 
an exparte decree was passed in his favour on the 29th of Septem- 
ber, 1916, for Rs. 9-4-0 and Rs. 2-5-0 costs total Rs. 11-9-0. The 
judgment-debtor, Barbu, made on application to have the emparte 
decree set aside. This application was granted. The case was 
reheard and on the 24th of May, 1917, a decree was made for 
Rs. 8-3-0 which included costs. On the 19th of May, 1917, ‘Sheo 


~ 


VOL. XVI.) HIGH COURT 665 


Sampat filed an application for execution of the decree. In that Cmimixar 
application the date of ihe decree was erroneously mentioned as the TR 
20th of June, 1917, and the amount claimed was put down as pene 
Rg. 16-11-0. He took out attachment of some property of the gurosanpay 
judgment-debtor. Meanwhile the judgment-debtor deposited the PANDE 
full amount of the decree. In pursuance of the order of attachment 0 5 
of the property of ihe judgment-debtor some bullocks were attached ExPERoR. 
by the Amin. The jadgment-debtor paid the Amin Rs, 17-5-6 
which was the amount mentioned ivo the warrant of attachment 
and this amount was received by Sheo Sampat who granted to the 
judgment-debtor a receipt in full for the aforesaid sum of Rs. 
17-5-6. Subsequently he filed an application in the court which 
“was executing the decree stating that he had made a mistake and 
that the amount due to him was only Rs. 8-3-0 and no more. 
here days before the date of that application the judgment-debtor 
ad applied to the court to sanction the prosecution of Sheo Sampat. 
No ganction was granted. The Assistant Collector of the second 
class, who was the Tahsildar in whose court the execution proceed- 
ings were held, did not take action under section 476 of the Code 
of Criminal Procedure but on the 6th of October, 1917, he addres- 
sed to the Magistrate of the district a letter in which he stated all 
the facts and concluded by soliciting orders in the case. This 
letter was intended to be submitted to the District Magistrate 
through the Sub-Divisional Officer, Mr. Gurney. Mr. Gurney instead 
of sending the application to the District Magistrate himself or- 
‘dered the prosecution of Sheo Sampat and issued process against 
him. He himself tried the case and convicted Sheo Sampat and 
sentenced him to two years rigorous imprisonment and a fine. 
This conviction was uphéld by the lower appellate court. 


The first contention in revision is that the trial was without 
sanction and was therefore illegal. The offences of which the 
applicant Sheo Sampat has been convicted are offences referred to 
in section 195 of the Code of Criminal Procedure. Therefore it 
was absolutely necessary either that sanction for the prosecution 
was granted or that a complaint was made by the officer before 
whom the offence was committed, or some officer to whom he was 
Subordinate. As I have already stated no sanction was granted 
and as no proceedings were taken under section 476 it cannot be 
said that a complaint was made under that section. There remains 
therefore the question whether the letter of the 6th of October, 
1917, addressed to the Magistrate of the district amounted toa 
complaint within the meaning of that expression as defined in the 
Code of Criminal Procedure. I find it very difficult to hold that 
it was a complaint. All that the Tahsildar did was to state the 
facts of the case. He did not ask that any action should be’taken 
by the Magistrate, nor did he intend that the Magistrate should 
proceed jaccording to law against Sheo Sampat. The only thing 
stated in the letter after stating the facts was “I beg to solicit i 
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orders.” From this it may be inferred that be asked the Magis- 
trate of the district who also happened to be the Collector to whom 
the Tahsildar was Subordinate, to instroct him as to what action 
he should take inthe matter. It would be stretching the meaning 
of the expression “ complaint” to hold that the Tahsildar by writing 
this letter made a complaint and intended the letter to be treated 
as a complaint against Sheo Sampat with a view to the Magistrate 
taking action. If that had been the intention he would not have 
solicited orders which apparently meaut orders to, him to take some 
action in the matter. Under these circumstances Tam unable to 


agree with the learned Sessions Judge that there was a complaint 


by the Tabsildar in this case, and that consequently the Magistrate 
who tried the case should take cognizance of it. In my opinion, 
as there was no complaint, the trial was illegal and the conviction 
must be set aside. ° 


I have also considered the merits of the cage. I am unable to 
hold that the accused Sheo Sampat intentionally made a false ate- 
ment in his application for execution. The statement contained in 
that application was no doubt false but I am not satisfied that he 
knew that the statement was false, or believed that it was untrue, 
and that he made the untrue statement intentionally. In this view 
the conviction of Sheo Sampat cannot be maintained. 


I allow the apolication, set aside the conviction and sentence 
and direct that the fine, if paid. be refunded. The applicant need 
not surrender to his bail. The bail bond is discharged. 


B. K. M. Order set aside. 


RATAN MOTI (Plaintif) 
versus 
TILAK CHAND arp orners (Defendants)* 


Specific Relief Act (2 of 1877), section 42—Further relief—Person in posses- 


sion as tenant not denying plaintifs right—Persons claiming title to pro- 
perty not in possession, 


One C owned a shop. After his death his daughter-in-law B came into 
possession of it. Her son-in-law F managed her affairs. B made a gift 
of the shop to R who was one of F”s sons. F hada son M by another 
wife. M L occupied the shop as a tenant having execnied a rent-agree- 
ment in favour of F and paying rent to B while she was alive. After B's 
death he paid rent to no one, J? died leaving a widow P who made a gift 
of the shop tothe plaintiff. The plaintiff sued for a deolaratiou that she 

» Was the owner of the honse and that a gale deed in respect of it exacated 
°§. A. No. 1066 of 1916. : 
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by J was null and void against her. M alao claimed the ownership of the 
house. The sait was dismissed on the ground that the plaintiff being out 
of possession she ought to have asked for further relief in addition toa 
mere declaration :— Held that the only relief that the plaintiff could have 
claimed was a declaratory decree, inasmuch as the persons against whom 
she claimed the relief were not in posseasion and the person in possession 
had not denied her right. 


SrconD APPEAL from a decree of Basu Banke Benagi Lat, 
Additional Judge of Meerut, reversing a decree of Babu Kalka 
Singh Additional Subordinate Judge. 


Tej Bahadur Sapru and Nihal Chand, for the appellant. 
S. A. Haidar, and S. M. Sulaiman, for the respondents. 
* The judgment of the Court was delivered by 


Banersi, J—This and the connected appeal No. 1065 of 1916 
arise out of a suit brought by Musammat Ratan Moti for a decla- 
ration that a sale deed executed by Jagan Lal, defendant No. 3, in 
favour of Tilak Chand and Hoshiar Singh defendants Nos, 1 and 2 
onthe 14th of February, 1911, is null and void as against her 
interest. The sale deed relates to a shop which admittedly belonged 
originally to one Chunni Lal. Chunni Lal had a son Kunwar Sen 
whose widow was Musammat Badamo. It ig alleged by one party 
and denied by the other that Kunwar Sen eee his father, 
but the fact is admitted that after Kanwar Sen's death Musammat 
Badamo was in possession. It is alleged on behalf of the plaintiff 
that the affairs of Musammat Badamo were managed by her son-in- 
law Fakir Ohand. In 1881 Musammat Badamo made a gift in 
favour of Roshan Lal, the son of Fakir Chand by Badamo’s daugh- 
ter. Fakir Chand bad another wife by whom he bad another son, 
Mahabir defendant No. 5. Roshan Lal died in 1900 leaving his 
widow Musammat Parsandi defendaut No. 4. On the 22nd of 
Jane, 1911, Parsandi made a gift in favour of the plaintiff. By 
virtue of thie gift the plaintiff claims to be the owner of the pro- 
perty and she alleges that Jagan Lal had no right to sell it to Tilak 
Chand and Hoshiar iogh. The defendant Mahabir claims the 
ownership of the property by reason of his being the son of Fakir 
Chand who, he says, became entitled to it under the gift made in 
favour of Roshan Lal. Mahabir has therefore been arrayed asa 
defendant. The court of first instance made a decree in the plain- 
tiff’s favour but the lower appellate court has reversed it without 
trying the sait on the merits but only on the ground that the 
plaintiff was entitled to further relief, that she ought to have qlaim- 
ed possession of the property and that as she had not done so section 
42 of the Specific Relief Act barred the claim. The lower appel- 
late court holds that the shop being in the possession of one Moti 
Lal who executed arent agreement in 1906 in favour of Fakir 
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Chand, the plaintiff must be deemed to be out of possession, and it 
must be held that Fakir Chand was in possession and after his 
death Mababir Prasad (his son) is in possession. The plaintiff has 
preferred this appeal and it is contended on her behalf that having 
regard to the cirenmstances of the case the only relief that she could 
have claimed wasa declaratory decree. In our opinion this conten- ` 
tion is well-founded, It has been found by the. lower appellate 
court that a rent-agreement was executed in favour of Fakir Chand ; 
but it has also found that Moti Lal paid rent to Musammat Badamo 
so long as she lived and that after Badamo’s death Moti Lal refused 
to pay rent to either party until one party or the other established 
his or her title to the property. This being the state of things 
Moti Lal’s possession cannot be said to be the possession of the 
defendant Mahabir. It is true that as between a landlord and his 
tenant the latter is estopped from denying the title of the formes. 
But there is no question in the present case as between landlord and 
tenant. Therefore the numerous rulings which have been cit€@d on 
behalf of the respondents do not seem to us to have any bearing on 
this case. Moti Lal having refused to pay rent to any one his 
possession can only be deemed to be possession on behalf of the 
rightful owner and therefore the court in this case instead of dis- 
missing the suit ona preliminary ground should have tried the 


` question of title and determined whether title was in the plaintiff, 


or in Mahabir, or in the defendants Nos. 1—3, As no question of 
title has been tried it cannot be said that the possession of Moti 
Lal is the possession of Mahabir. The plaintiff could not frame 
the present suit asa suit for possession inasmuch as the person in 
possession, namely Moti Lal, has not denied her right dnd she has 
consequently no cause of action against him, Under these circum- 
stances we are of opinion that the decree of the. court below is in- 
correct and must be set aside. We accordingly allow the appeal, 
discharge the decree of the lower appellate court and remand the 
case to thay court with directions to re-admit it under its original 
number in the register and to try it on the merits bearing in mind 
the observations made above. Costs here and hitherto will be costs 
in the cause, 


Appeal decreed— Cause remanded 


~ 
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THE SEORETARY OF STATE FOR INDIA AND ANOTHER 


( Defendants ) 
VErSUS 


QAMAR ALI (Plaintif) * 


notico—Validity of proceedings. 

The plaintiff purchased certain plots of land from Imdad Husain and Altaf 
Husain. He did not apply for mutatiou of names and the result was that 
Imdad Nugain sold his share to his wife Ahmadi Begam who applied for 
mutation of names, After this the plaintiff applied for mutation of names, 
Dt the Revenue Court for certain reasons allowed his name to bo recorded 
in respect of a half share only. Tho result was that thero wero two 
Khatas in the public records, vis., No. 22 inthe name of Ahmadi 
Begam and No. 23 io that of the plaintiff. The plaintiff, however, 
scems to have remained in possession and to have planted some 
trees, the boundary marks also between the plots were obliterated, 
With the object of acquiring some land for public purposes the Local 
Government issued a notification in which these lands were also included, 
In regard to Khata No. 22 no notico was issued to the plaiutiff and no 
public notice was issued as required by section 9 (1) of the Land Acquisi- 
tion Act. An award was made in respect of Khata No. 22, the porsons 
who wore recorded thercin not objecting on the date fixed in the special 
notices. The plaintiff, however, did appoar and made an objection to the 
special officer and laid claim to the compensation on the ground that he 
was the owner. He took no steps under section 18 of the Act for a rofer- 
once to the court. The compensation was placed to his credit inthe 
Treasury. In regard to Khata No. 23, publio notice and special notico 
were issued but the full period of 15 days was not allowed. The plaintiff 
objected and applied for a reference under section 18 in respect of it, 
Award was made in respect to Khata No. 23 At the dato of the suit tho 
roference was pending bofore the District Judge. Formal possession on 
behalf of Governmont was takon of both the KAatas. The present suit wag 
filed for a declaration that all the proceedings were null and void becanse 
of the irregularities of proceduro. There was, however, nothing fraudulent 
or corrupt in the procoodings and it was algo found that the plaintiff had 
knowledge of the proceedings resulting in the award :—Held that the land 
acquisition proceedings were not vitiated by the mere fact that no special 
notite had been issued to tho plaintiff in regard to Khata No. 22 inasmucks 
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ag ho had actnal knowledge of all the procecdings. In regard to Khata 
No. 23 tho plaintiff had leas right to complain, for notice was issued to 
him. though only ten days before the date fixed, and he weuld bo able to 
get full compensation for it when the reference which was pending before 


the District Jadge would be disposed of after his objections had been 
heard. 


Held also that the proceedings would not be invalidated by reason of 
the fact that the two Khatas were tronted separately, though there were 
no division marks upon the land itself. 

First Appran from a decree of Banu Bais Nata Das, Sabor- 
dinate Judge of Bareilly, 


A. E. Ryves, for the appellants, 
' S. AL Sulaiman, for the respondent. 
The judgment of the Court was delivered by 


TuDBALL, J.—She facts of the present case are hardly in dB- 
pute and are as follows :—Iu Mauza Udaipur khas, pargana, and 
tahsil of Bareilly there were three plots of land recorded as Nos, 
42/1, 42/2 and 43 ( para 1 of the plaint). These belonged to two 
persons, [mdad Husain and Altaf Husain, 


In 1907 these persons sold those plots to the plaintiff Qamar 
Ali, a practising lawyer living at Bareilly. It may be as well to 
point out here that Udaipur khas ison the outskirts of Bareilly City, 


Qamar Ali, though a lawyer and presumably well aware of the 
existence of revenue records and the duty imposed on a transferee 
of having his name duly recorded as the owner, did not apply for 


‘mutation of names at once. 


Subsequently Imdad Husain sold his share togethor with other 
property, to his wife Ahmadi Begam. 


She applied for and obtained mutation of names as against a 
half share. 


After this Qamar Ali applied for mutation of names in respect to 
the whole, as against his transferors. As their namos then stood re- 
corded against part only of the property the Revenue Court directed 
his name to be recorded in the record of rights as against that half 
only. 

The result was that in the public reeords two Ahatas were re- 
corded. : 


No. 22 against the name of Ahmadi Begam. 
No. 23 against the name of Qamar Ali. 


Qamar Aliseems to have remained in possession and to have 
planted some trees. It may also be accepted that the boundary 
marks between the plots were obliterated. 


It also appears that some scheme was proposed for the extension 
and improvement of Bareilly City, for which purpose it was neces- 
sary to take up and acquire a large sarea of land. The Looal 
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Government for this purpose notified a large area, under the Land - 


Acquisition Act for compulsory acquisition. This was done in 
1910 and in this area was included the land mentioned above 
which is the subject matter of the present suit. 


The area was large and the owners numerous and the actual 
acquisition and making of awards under the Act, was spread over a 
considerable time and the turn of the plots mentioned above did 
not come until 1912. l 


Their acquisition was carried out in two parts. Action was first 
_ taken in respect to Khata No, 22. 


Here it is necessary to state another fact. Many owners of 
lands were prepared to build houses upon them so as to further 
the object of the Municipal Board and carry out the scheme, The 
Land Acquisition Officer who was acting on behalf of Government 
in thg acquisition proceedings consulted the Board and took action 
in respect to those plots (within the area notified) which the Board 
sattled to be neceseary for their scheme and which had therefore to 
be acquired. In respect to the lands of those owners who agreed 
to build and help in the scheme, the Board asked the officer not to 
acquire them and in regard to them apparently no action was 
taken. 


In regard to Khata No. 22 action was taken under section 9 by 
issue of notice to those persons whose names were in the Khewat. 
Special notices were issued to them by order, dated 22nd February, 
1912. 


Whether the public notice in respect thereto as required by 
section 9 (1) of the Act, was ever issued it is impossible to say. 


Apparently no trace of it can be found, 


It is admitted that no notice was issued to Qamar Ali as his 
name was not in the Khewat, 

The 9th March, 1912, was the date fixed in the special notices 
and on-that date an award was made by the Special Officer. Here 
we note that it was very positively alleged on behalf of the plaintiff 
that no award had been made but it was found after some trouble 
upon the acquisition record. The notices issued did not give fif- 
teen days clear time to the persons concerned but no objection was 
raised by any of them and the award was made. It was perhaps 
incomplete in that it did not apportion the toial sum awarded 
amongst those to whom it was deemed payable, 


Another point may be noted here. A copy of the village Kigsra 
has been filed showing that certain persons were entered therein 
as tenants, but no notice was issued to them. In the column of 
remarks there is a note to the effect that Qamar Ali is in possession. 
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The only person who made any objection was Qamar Ali him- 

self. On ihe 9th March, 1912, he filed a petition before the 

Special Officer, in which he said that he had heard that compensa- 

tion was about to be paid to other persons, that this should not be 

done as he was the.owner and therefore the money should not be 
paid to others but to him. 


He took no further steps in spite of the knowledge that he had 
of the proceedings. He made no application under section 18 for 
a reference to the court, though as a person interested he had 
every right to claim one. 

No notice under section 12, clause (2), was given to him. He 
had appeared in person on the date of the awardand had filed his 
petition of objection. The compensation awarded was put in 
deposit in the Treasury to the credit of Qamar Ali and is still there. 


One further point must be noted. The amount awarded did nôt 
include anything on account of the value of trees and there appear 
to be no boundary marks actually in existence marking off the Jand 
appertaining to Khata No. 22 from that appertaining to Khata 
No. 23. 

In respect to this latter Khata (23) steps were taken in July, 
1912. The public notice and special notice were issued, the latter 
to Qamar Ali and his recorded tenants for August 2nd, 1912. The 
notice did not allow the full fifteen days mentioned in section 9 
(2), the time being short by five days, 


Qamar Ali appeared and filed his objections. An award was 
made, He did not accept it but applied for a reference under 
section 18 to the court and the reference was duly made and is 
pending. His objections were filed on August, 2nd, 1912, and he 
therein made reference to his petition of the 9th March, 1912. 
He was informed of the amount of compensation that stood to his 
credit in the Treasury in respect to Khata No. 22 on 26th October, 
and he filed a petition saying that for the first time he had come 
to know “that day” that compensation had been awarded for a 
portion of his property (which was clearly untrue). 

We note here that in July, 1912, Qamar Ali became a member 
of the Municipal Board, having been nominated as a member by 
Government. 

The second award (in re Khata No, 23) was made on November, 
14th. 

Formal possession of Khata 22 was taken by Government on 
16th April, 1912, and of Khata 23 on 20th June, 1914. 


Five days after the last award Qamar Ali sent a letter to the 
Chairman of the Municipal Board praying for certain reasons that 
the Board would not take up his land on condition of his building 
two bungalows on it. 
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On January` 10th, 1913, the Board by a resolution resolved 
that it would not take up his land. On 24th February, 1913, ihe 
Chairman informed the Special Officer of this resolution. The 
latter through the Collector informed the Commissioner who ad- 
dressed the Board pointing out that the Jand had already been ac- 
quired and the Board could not divest itself of property by a mere 
resolution. The Municipal Board subsequently met and cancelled 
its resolution of 10th January, 1913. Another fact may be noted. 
While these proceedings were taking place Qamar Ali sank a well 
on the land and he did it in the teeth of a protest by the Board 
(vide the evidence of the Chairman). 


Qamar Ali brought the suit out of which this appeal has arisen 
on Ist August, 1914, for a declaration that all the proceedings 
taken for the acquisition of these plots of land are null and void 
avainst him. He withdrew his claim for an injunction. He sued 
the Secretary of State and the Board. 


The case in his plaint was— 

(1) that there was no necessity to acquire his land. 

(2) that as the land was notified in 1910, it was the duty of the 
Oollector to at once take it up under the Act. 


(3) that the Collector, the acquisition officer and the Municipal 
Board gave the plaintiff to understand that his land would be 
exempt from acquisition as he wasa proprietor who could build 
houses upon it. 


(4) that no steps were taken to acquire the land until July, 


- 1912, and this delay and also the holding out of the hope that the 


land would not be taken, estopped the Secretary of State from 
aequiring it under the original notification. 


(5) that the Board was only taking up the land to be able to 
sell it at a profit to the Rohilkhand and Kumaon Railway. 


(6) that various irregularities set out in para 8 of the plaint 
had taken place in the acquisition proceedings which rendered them 
null and void and of no force against him. 


(7) that the compensation officer had induced him by holding 
out hopes of the non-acquisition of the land, to build a well and 
collect materials for the building of a house and had then through 
enmity reported that it should be taken up and therefore the Secre- 
tary of State was estopped. It will be observed that in his plaint 
= ne ignored the proceedings taken in respect to Khata 

0. 22. 


The defendants contested the suit. The court below has held :— 


(1) that representations generally were made by both the 
defendants to owners of sites that their lands would not be acquired 
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4 
in cases where the owners could build upon them and that these 
representations combined with the Board’s resolution of 10th Jan- 
uary, 1913, operated as an estoppel and barred the defendants 
from acquiring the land in suit on the notification issued in 1910. 


(2) that the delay in the acquisition proceedings did not debar 
the defendants from acquiring the land. 


(3) that in respect to Khata No. 22 the irregularities in procedure 
of the acquisition officer and the fact that the plaintiff was no party 
to them, resulted in their being void and ineffectual as against him 
and the plaintiff was still the owner of the land thereof. 

(4) that the fact that a reference before the District Judge was 
pending was no bar to'the present suit. 

It has therefore granted the declaration that the acquisition 
proceedings are nul! and void. ; 


Ths defendants have appealed. 


It is urged before us that though there may have Been 
some errors in procedure in the course of the acquisition proceed- 
ings, there has been nothing fraudulent or corrupt, that the 
plaintiff had full knowledge of them, that in the case of Khata 
No, 22, he could and ought to have applied for a reference to the 
District Court where all his objections could have been made and 
he could have had a judicial decision, that all the proceedings up 
to the making of the awards are purely administrative and not 
judicial and that errors therein which do not prejudice the plaintiff 
or prevent him obtaining a judicial determination are not sufficient 
to enable the court to declare them null and void,— 
that in respect to Khata No, 22 a judicial proceeding is now pend- 
ing where all the plaintiff’s pleas will be heard and decided ; that 
compensation for all the trees has actually been awarded to him in 
the acquisition of this Khata and the plaintiff has therefore no valid 
grievance that there has been no withdrawal by Government from 
the acquisition and that Government alone can so withdraw, that 
the plaintiff has failed to prove that Government or the Board 
held out any hopes to him prior to the acquisition that the land 
would not be acquired. 


That it was not until after the awards had been made that the 
plaintiff approached the Board and- the latter passed its resolution 
of 10th January, 1913, that that resolution was subsequently 
cancelled and that the Board had no power to withdraw from the 
acquisition and its resolution had no legal effect. 

Reliance is placed upon the decisions in Ezra v. Secretary of 
State for India(1) and Ganga Ram v. Secretary of State for India (2) 
and the decision of this Court in F. A. No. 67 of 1915, decided 
on JOth May, 1916. | 

(1) [1905] I. L. B., 32 Oal., 605. (2) [1903] L. L. Ra, 80 Oal, 676, 
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~ In regard to the question of estoppel wo cannot agree with the 
court below. We may assume that the acquisition officer did abstain 
from taking proceedings at the request of the Board, in the cases 
of some owners who were willing and able to further the extension 
scheme by building on their lands. It is nowhere shown that in 
the case of the plaintiff any sush hope of non-acquisition was held 
out as a consequence of which he abstained from protecting his 
rights in the acquisition proceedings or in consequence of which he 
spent further sums in sinking his well or improving tho property. 


We have the evidence of the Chairman of the Board to show 
that the plaintiff was warned not to build his well and- that he 
persisted in it in spite of warnings. Moreover it was not until the 
second award had been made that tho plaintiff approached the 
Board on the 19th November, 1912. He was then and bad been a 
member of the Board himself since July, 1912. He may have had 
hopes in his own mind but he has ulterly failed to prove that any 
such hopes were held out to him individually. 


Under the terms of the Act itself, it is Government which was 
acquiring the land and Government alone under the Act could with- 
draw from the acquisition. Asa lawyer the plaintiff must have been 
well aware of this. 


When the Board’s resolution of 10th January, 1913, was passed 
the acquisition proceedings were ended and there remained only the 
judicial proceeding before the District Court on the reference made 
at the plaintifi’s own request. The Board had no power to with- 
draw and the Oommissioner of the division at once called the 
Board’s attention to this and the Board @scinded its resolution. 
It has not been shown that the plaintiff subsequently to 10th 
January, 1913, so changed his position as to make it inequitable to 
allow the acquisition of the Jand without the issue of any fresh 
notification by Government under the Act. He was not prevented 
from putting forward his case in full in the District Court. He has 
not withdrawn from the reference made at his own request to the 
District Judge in the oase of Khata No. 23 and it is not shown by 
any evidence atall that he abstained in the case of Khata No. 22 
from applying for a reference by reason of any action on the part 
of the Board or the Necretary of State. The acquisition of that 
Khata took place early in 1912. We fail to see that the appellants 
have been estopped from acquiring the land in pursuance of the 
original notification of 1910. 


Mere delay in the proceedings based on that notification is no 
. ground for holding that there is an estoppel. The proceed- 
ings, no doubt, were spread over a long period of time, but 
there were many owners of different plots to be dealt with. The 
plaintiff was in possession and enjoyment of the land. He had 


planted trees upon itand had leased it to tenants who presumably 
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paid him rent for it. He may have incurred the cost of upkeep as 
he would have had to do in any case. If with knowledge of the 
notification he invested more capital in it (which is not shown by 
any evidence) he did so at his own peril. He was warned not to 
do so and he actually did not approach the Board until after both 
awards bad been made and formal possession taken in the case of 
the first one. The lower court seems to think that it will be hard 
on the plaintiff as he had invested money in planting his trees 
before the notification and that they have so far given him no return 
but this is a point which the District Judge, no doubt, will consider 
when he in the judicial proceeding comes to assess the compensation 
and work out the market value. The question of the compensation 
for all the trees is now before that court, the award of the acquisi- 
tion officer having included the value of them all in the case of Khata 
No. 23. We cannot agree with the court below that there was% 
substantial withdrawal from the acquisition by both or either of the 
defendants nor does the fact that the Board at one time considered 
the advisability of making over this land tothe Railway Company 
for the purposes of a siation, act as an estoppel It may well have 
been a part of the extension scheme to have a station at this spot 
for the convenience ofithe public. It is not for the plaintiff to say 
to what use the Board should or should not put the land in carry- 
ing out their scheme. 


The Board was not competent to withdraw from the acquisition 
and it is not shown that between the 10th January, 1913, and the 
rescinding of the resolution of that date, the plaintiff materially 
altered his position. In fact he was warned not to doso. On 
the question of estoppel we therefore cannot agree with the court 
below. i 


The next question is as to tho effect of the errors of procedure 
which took place in the course of the acquisition. 


t 


We have detailed those errors above and they need not be 
repeated. 


With the necessity for the acquisition the plaintiff has no 
concern. 


The delay in tho’ acquisition does not invalidate the pro- 
ceedings. 


The survey was made at the very beginning of the pro- 
ceedings. 


The chief complaint and in fact the only one of any substance 
is that the two Khatas are divisions only on paper and that the 
acquisition was earried out in two parts and that in respect to Khata 
Na 22 no notice was issued to the plaintiff under section 9, and 
no public notice apparently at all, and that in case of neither of 
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the two Khatas was the full fifteen days’ notice given to any body. 


In the case of Khata No. 23, the plaintiff received ten days 
notice. 


The question is whether these errors so vitiate the proceedings 
that the court ought to declare them null and void. 


The plaintiff himself is not free from blame—when he purchased 
the property he did not apply at once for mutation of names. 
This gave the opportunity to Imdad Husain to execute the second 
sale with the result that when the acquisition proceedings com- 
menced one-half of the property only stood in the plaintiff's name 
and the other half in the names of other persons. The acquisition 
officer dealt first with the latter half and acted on the khewat entry. 
He issued notice to the recorded owners whose names were in the 
khewat and they had no objection. But the plaintiff was well 
aware of the acquisition proceedings. Other lands of his were 
acquired under the notification in 1911, and he contested that 
matter also. It was referred to the District Court and he came up 
on appeal to this Court. Moreover he had actual knowledge 
himself of the proceedings regarding Khata No. 22 for on 9th 
March, 1912, the date fixed for the making of the award he 
entered the court and filed his petition to the officer asking that 
the compensation should be paid to him and not to any body else 
and the sum awarded was actually credited to him in the Treasury. 
As a person interested he under section 18 of the Act, could a 
‘applied for a reference to the District Court. Though he is 

lawyer and had had a similar case of his own in 1911, he took no 
steps under section 18. In the case of Khata No. 23, he received 
notice though only ten days before the date fixed. He appeared 
and objected and applied under section 18 and a reference was 
made to the District Court. As their Lordships of the Privy 
Council have said in Ezra v. Seoretary of State for India. + When 
the sections relating to this matter are read together, it will be 
found that the proceedings resulting in this award are administra- 
tive and not judicial, that the award in which the enquiry results 
is merely a decision (binding only on the Collector) as to what 
sum shall be tendered to the owner of the lands and thatifa 
judicial ascertainment of value is desired by the owner he can 


obtain it by requiring the matter to be referred by the Collector 
to the court.” 


The ultimate duty of the officer is not to conclude the? owner 
by his so called award but to fix the sum which in his best judg- 
ment is the value that should be offered. : 


If the proceedings are taken in such a manner that the true 
owner is barred from obtaining a judicial pronouncement on the 
matter, then there may perchance be good ground for com- 
plaint. But as pointed out in Ganga Ram v. Seoretary of State for 
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India the very provisions of section 9 show that persons interested, 
who are not known ‘or believed to be interested may not have 
notice and yet the proceedings may go on validly. 


If the Collector wilfully and perversely abstains from giving 
notice, then his proceedings cannot be considered bora fide and 
should be held inoperative in vesting the Jand in Government, but 
where through mere inadvertence or mistake a person interested 
has not had notice served upon him, the reason of the non-service 
is rather allied to ignorance of the fact of his being interested than 
to wilful perversity. In the present case there is nothing to show 
that the proceedings were fraudulent or corrupt. 


Now in the case of Khata No 22 the plaintiff was not recorded 

as an owner, Inthe Khasrano doubt there was a note by the . 
Patwari of his possession but the acquisition officer worked onethe 
Khewat. There no doubt was a mistake, The plaintiff has alleged 
malice and enmity but his allegation is not supported By any 
evidence and in the end he did receive actual information though 
not legal notice and he did enter the officer’s court-room and 
actually filed his petition on the date fixed for the award. He had 
every right to apply fora reference and could have done so. He 
preferred to abstain from seeking the judicial pronouncement to 
which he was entitled and to bring the present suit and to take his 
stand on the fact that no notice had issued to him. He was not 
prevented from obtaining the remedy vhich the law gave him. 
There is therefore no sufficient reason for holding that the vesting ° 
of the land in Government did not take place. There can be no 
sympathy with a litigious person who has acted as the plaintiff has 
done. The ruling in Ganga Rams case has received the approval - 
of this Court in F. A. No. 67 of 1915, which we have mentioned ` 
and we fully approve of it also. If the plaintiff had been debarr- 
ed from seeking and obtaining a reference to the District Court we 
might perhaps have held otherwise, for every person interested 
has the right given to him by section 18 which in certain ciroum- 
atances allows a period of six months from the date of the award. 
In the present case the proceedings in regard to Khata No. 23, 
were taken within six months of the award of 9th March, 1912, of 
which the plaintiff had actual knowledge though legal notice had 
not been served upon him. He was well aware of the award and 
deliberately abstained from exercising his right under section 18 
of the Act, 


In the case of Khata No. 23 he has still less right to complain, 
for notice was issued to him though only ten days before the date 
fixed and the reference to the District Court is actually pending 
and all his grievances can be aired there and full compensation 


eawarded. Nor do we think that the fact that the two Kiatas were 


treated separately, (though there are no division marks upon the 


~ 
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land itself) is sufficient cause for invalidating the proceedings. 
That is a matter of really very little concern when full compensa- 
tion can be granted under a reference to the District Court. 


We, therefore, hold on the above findings that the plaintiff is 
not entitled in the circumstances of this case to the declaration 
granted by the court below. 


We, therefore, allow the appeal, set aside the decree of the 
lower court and dismiss the plaintiff’s suit with costs of both 
courts. 


Appeal allowed. 


SUKH LAL (Defendant) 
VETSUS 


NANNOON PRASAD (Plaintif)* 


Provincial Small Cayse Couris Act (IX of 1887), article 31—Rent of house 
paid to one person—Suit by ansther to recover hia share—HMoney had and 
received—Jurisdiction of Small Cause Couri—Question of jurisdiction not 
raised in court below Revision—High Court not to inter fers. 


A nephew sued his uncle in the Court of Small Causes for his half 
share of the rent of a house which the latter had realised from the tenant 
of the house. It appeared that the entire rent used to be paid to the 
uncle. No question of jurisdiction was raised. Thecourt tried the suit 
and gave the plaintiff a decree for the amount claimed :—Held that the 
suit was one for money had and received andthe Oourt of Small Causes 
had jorisdiction to try it. Held also that the question as to the court's 
jurisdiction not having been raised by either party and the court having 
tried the case and it being doubtful whether the suit was not one for 
money had and received, the High Qourt refused to interfere in the exer- 
cise of its discretion as justice had been done. 


Cryin. Revision from an order of Basu Gorat Das MUKERM, 
Judge of the Court of Small Causes at Agra. 


Narain Prasad Asthana, for the applicant. 


Shiam Krishna Dar, for the opposite party. - 
*Civ. Rev. No. 77 of 1918. 
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The following judgment was delivered by 


Ryves, J.—This application arises out of a suit brought by a 
nephew against his uncle and a tenant, It appears that a house 
which jointly belonged to the nephew and uncle had, for many 
years, been rented by defendant No. 2 and the whole rent used to 
be collected by the uncle. No doubt the nephew was entitled to 
a half share. This suit was brought to recover Rs. 130, being 
half of Rs. 360 which the unole had been paid by the tenant. The 
suit was filed in a Oourt of Small Causes. Not only was no ob- 
jection taken to the jurisdiction of that court, but in paragraph 8 of 
the written statement the uncle specifically stated that he raised 
no objection to the court trying the suit. Of course it is not open 
to parties to waive a question of jurisdiction, but for reasons to be 
stated later, I think this matter is of some importance. The court, 
from the judgment which it has recorded, tried the case apparently 
very fully, and came to what seems to mea very just decision. 
Having lost the suit in that court, the uncle applies to this Couft for 
revision and for the first time raises the objection that the court 
below had no jurisdiction to try the suit, and he relies on article 
31 of the schedule to the Act (Act No. IX of 1887). Itis only 
the second part of that article which could apply, that is to say, “a 
suit for the profits of immoveable property belonging to the plain- 
tiff which has been, wrongfully received by the defendant” is 
barred from the cognizance of a Court of Smal] Causes. Reliance 
has been placed on Lameswar Singh v. Durga Das (1), Sheikh Uzir 
v. Hari Charan Pal (*), and Srimati Nand Rani v. Swashwaneswar 
Mukerji (3). It seems to me that it is by no means clear that this 
case comes within the scope of those rulings. It appears in this 
particular case that the rent had been paid for many years by the 
tenant to the uncle. I therefore do not see how it can be said that 
the uncle had wrongfully received the rent, the subject-matter of 
this suit. It seems to me to be an ordinary suit for money had 
and received. In any case, I feel that substantial justice has been 
done and the only result of this application would be further 
litigation, and that between an uncle anda nephew, and should 
hesitate to re-open the matter unless I am forced to. There is the 
authority of this Court in Ram Lal v. Kabul Singh (4) (and I would 
refer also to the cases referred in 37 Indian Cases, page 991 and 
29 Indian Oases, 566) which gives me a discretion. As I have 
already stated I doubt as to whether article 31 strictly applies, and 
having also, I think, a discretion in the matter, I decline to inter- 
fere. The result is that the application is rejected with costs. 


Application dismissed. 
(1) [1901] I. L. R., 28 All. 487, (2) 371, 0., 671. 
(3) 81.0,,270 (4) [1908] L L, R., 26 Al, 135, 
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KEDAR NATH- 
versus 


EMPEROR.” 


Act No. VI of 1912, Local, sections 4, @—~Commission Agent exposing aritele of 
Jood for sale—-Adulieration of article-~Whether agent punishable. 


K, a commission agent, exposed for sale canisters containing ghee as 
good and genuine, On analysis the ghee was found to be adulterated :—~ 
Held that he was liable to punishment, ander Act VI of 1912 and that he, 

* being a commission agent who exposed the same for gale, could not come 
e Within section 6 of the Aot. 


OsiminaL Revis10n from an order of D. R, LYLE, Esq., Sessions 
Judge of Agra. 


Shiam Krishna Dar, for the applicant. 


R. Maleommon, (Assistant Government Advocate), for. the 
Crown. 


The following judgment was delivered by 


ToDBALL, J.—The appellant has been convicted under section 4 
of Act VI of 1912, which is a Local Act of the United Provinces 
Legislative Council. He has been sentenced to a fine of Rs, 80. 
The facts of the case are not in dispute. The applicant is a Com- 
mission Agent and as such he exposed for sale what purported to be 
ghee. The ghee no doubt belonged to those persons who had sent 
it to him for sale. But it was he who exposed it for sale, and he 
exposed it as being good and genuine ghee. The Chief Sanitary 
Inspector of the Agra Municipal Board went to his warehouse where 
he saw certain canisters of ghee open and exposed for sale. There 
were a large number of other canisters unopened. With the 
consent of Kedar Nath he took several samples of ghee, gave one to 
Kedar Nath, kept one himself and sent one to the public analyst. 
The certificates of the latter person show clearly that the ghee had 
been adulterated. The complaint in the present prosecution was 
signed by the Executive Officer of the Municipal Board on the 8th 
of October, 1917. This officer on the 20th of September, 1917, 
was authorised by the Municipal Board to institute prosecutions 
under the Act. The samples obtained from the applicané were 
obtained on the 12th of September. Three points have been taken 
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before me, one is that the prosecution is illegal in the present 
instance as it has not been made with the order or consent in 
writing ef the proper person and also that on the 12th of Septem- 
ber the Executive Officer had no power to institute the prosecution. 
The second point is that section 6 applies to the case and exonerates 
the applicant. The third point is that the applicant has acted in 
good faith, He sold what he had received from others and a 
smaller fine would be sufficient to meet the ends of justice. As 
regards the first point there is no force in it. On the date on 
which the complaint was made the Executive Officer had full 
power and the court was therefore fully justified in acting upon 
the complaint. As regards section 6 it clearly does not apply to 
the present applicant. Admittedly clause (a) of that section could 
not possibly apply to him as he is only a Commission Agent and 
had never purchased the ghee in question. Moreover in the present. 
case he has made no sale at all but had only exposed for sale. The 
act may be defective but that is not the fault of any body else but 
the legislative body. Section 6 clearly does not apply to the 
present case. So far as the sentence is concerned there can be 
very little doubt that the applicant as well as every body else 
concerned knew that the ghee was adulterated. The Act was passed 
for the public welfare and it is only by a thorough working of, it 
that the public will benefit from it. These persons who sell ghee 
are generally well aware of the facts that it is adulterated. I 
therefore see no reason to interfere with the sentence. The appli- 
cation is accordingly dismissed. 


Application dismissed. 
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SHAMSHER SINGH anv vrners (Defendants) 
versus 


PEARE DATT (Plainiiff) SUBEDAR anp orners (Defendants)* 


Pre-emption— Refusal io purchase, what is—Custom—-W ajib-ul-ars——-Prope rly 
to be sold to co-sharer firsi—Sale to stranger. 


Where the custom of pre-emption as evidenced by the wayib-ul-ars is 
to the effect that a oo-sharer wishing to sell his property must first offer 
it to a co-sharer,‘and iË the co-sharer rafases then he may sell toa 

> stranger, in such a oase the fact that the oo-sharer-vendor ‘offered the 
~ property to another co-sharer andthe latter declined to purchase on the 
ground that he had no money or for any other reason was nowilling to 
purchase would entitle the owner to go to a stranger and to sell it to him 
and that the owner would not be obliged after he has made a definite 
agreement with the stranger to return and offer the property a second 
-time to the co-sharer on the other hand the going to a stranger and 
waking a bargain with him before offering the property to a co-sharer 
would be acting contrary to the custom. os 


Fiusr APPEAL from a decree of Pawo Prine Lar KATABA, 
Subordinate Judge of Mainpuri. 


A. H C. Hamilton (Tej Bahadur Sapru and Peary Lal Banerji 
with him), for the appellants. 


` T. N. Chadha (with him Girdhari Lal Agarwala), for the res- 
pondents, ) 


The judgment of the Oourt was delivered by 


Rioaagps, O, J.—This appeal arises out of a suit for pre-emp- 
tion and was before us on a previous occasion. We held that the 
plaintiff, under the ciroumstances of the case, was entitled to get 
the property by pre-emption provided that he had not refused to 
purchase it. The court below has decided that the plaintiff did 
not refuse to purchase. The court disbelieves the evidence 
adduced by the vendees upon this point and it is to be remembered 
that although the plea was raised when the case came on originally 
for trial it was not until after the order for remand that evidence 
_ of refusal to purchase was given. We see no reason to differ from 
the court below upon the issue of the refusal to purchase? The 
learned Subordinate Judge in the course of his judgment held 
that even if the plaintiff had refused to purchase that would mot 
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be sufficient to debar him from his right of pre-emption and has’ 
cited two cases namely Munawar Husain v. Khadim Ali (1) and 


“Kanhai Lal v. Kalka Prasad (2). In the last, mentioned case 


there is the following passage in the judgment. “As we point- 
ed out in our judgment in Sohan Lal v. Shahab-ud-din Khan (8) 
in order to debar a party entitled to pre-empt a sale from exer- 
cising his right an opportunity to purchase must be given when 
a definite agreement to purchase at a fixed price has been enter- 
ed into with.a stranger. It is not enough to offer property 
to a person entitled to pre-empt before an agreement to pur- 
chase bas been entered into with a third party as was the case 
here.” This Bench has had occasion to deal with this dictum 
in several cases (see Vaunthal Singh v, Ram Ratan (4) and Nathi 
Lal y Dhani Ram (5). Asa general rulethe custom, as evid- 
enced by the record in the wapb-ul-arz, is that where a co-sharer 
wishes to sell, he must first offer it to his co-sharer and if the 
co-sharer refuses to purchase, he is entitled to go to a stfan- 
ger. Where the custom proved is of this nature we have no 
hesitation in saying that if the oo-sharer offers the property to 
the another co-sharer and he refuses to purchase upon the ground 
that he has no money or is unwilling for any other reason to pur- 


“chase, the owner of the property is quite entitled to go and-éll it to 


a stranger and that he is not obliged after he has made @ definite 
agreement with the stranger to return and offer the property to 
the co-sharer a second time. It seems to us that (where the custom 
is as stated) the going to a stranger and making a bargain with him 
before offering it to the co-sharer would be acting contrary to the 
custom. We dismiss the appeal with costs 


Appeal dismissed. 
(1) [1908] 5 A. L. J. R., 331. ~ (2) [1906] I. L. R., 27 AIl., 670, 


(3) 8. A. No. 909 of 1901 unreported. (4) [1916] 14 A. L. J. R., 1138. 
(5) [1917] 16 A. L. J. R., 315 
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. MOTI RAM (Plaintif) 
VETS = 
BANKE LAL (Defendant)* 


Morigage, suit on—Person in possession holding up as shield payments made 
towards prior morigages—Suit decresd subject to his lisn—Final decree 
made without mention of the lien—Properly sold and purchased by mort- 
gages—Dispossession of the person in possession—Suit by such person to 
recover monsy paid for prior morljages—Suit not maintainable—Code of 
Civil Procedure (Act V of 1908), sections 11, 47. 


One B held two mortgages, dated aon February 20, 1895 and 
Jane 27, 1895, over certain property belonging to K. ‘There was a prior 
usufroctuary mortgage over the same property for a sum of Rs 290. In 

è execution of a decree one Af bought the equity of redemption. B brought 
a suit on his first mortgage for sale of the property and he impleaded 4. 
B mentioned the prior usufructuary mortgage and offered to pay the amount 
due thereou. He obtained a decree and ‘paid in the amount of the prior 
mortgage which money was withdrawn by that mortgagee. The property, 
however, was not sold. M having come to termas with B. Between 1901 
and 1904 M paid in sums of money till the whole amount which was 
‘Be. 737 odd was paid off. B then sued on foot of his second mortgage 
and asked for eale of the property. M who was a defendant held up as 
a shield hia rights by virtae of the payment of the two prior mortgages. 
The court held that he could hold this up as a shield and made a deéreo 
for sale subject to his lien. Atthe time of drawing up the final decres, 
however, no mention was made of the lien in favour of M, The property 
was sold and bought by B. B did not deposit any sum for payment to 

- Mand B obtained possession of the property. M objected that he could 

not be dispossessed till he was paid of buat the court refused to go into 
this question in exeontion proceedings and directed M to bring a separate 
sait. M thereupon brought the present suit claiming Rs. 737 with interest 
from B by sale of the property :—Held that the suit was not maintainable, 
being barred by the principle of res judicata and the provisions of section 
47 of the Code of Civil Procedure. 

SECOND APPEAw from a decree- of D. R, Lyre, Esg., District 
Judge of Agra, reversing a decree of B. C. Forbes, Esq, Subordi- 
nate Judge of Muttra.” > 

Shiam Krishna Dar, for the appellant. 

M. L. Agarwala, for the respondent, 

The judgment of the Court was delivered by 


TupBALL, J.—The facts of this case are as follows :— The 


property in dispute was owned by one Kallan. There was an 
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Civiu usufructuary mortgage upon it for the sum of Rs. 290. It was 
ae subsequently mortgaged to Banke Ial, the defendant under two 
x deeds, dated the 20th of February, 1895, for Rs, 150 and 27th of 
Mor: Ram June, 1895, for Rs. 150. The property te., the equity of redemp- 
v. tion was subsequently sold in execution of a decree on the 28th of 
Bangs Lat. March, 1900, and was purchased by the plaintiff, Moti Ram. In 
Tudball, J, tbat year 1900, Banke Lal brought a suit on his first deed of the 
’ 20th of February, 1895, for sale of the property and he joined Moti 
Ram as a defendant. In this suit Banke Lal mentioned the prior 
usufructuary mortgage and the fact that Rs. 290 thereon was due 
to Mathura Prasad, the mortgagee. He offered to pay this sum. 
He prayed for a decree for sale. He paid off the Rs. 290. His 
decree was dated the 16th of July, 1900, and he got a final decree 
for sale on the 23rd of February, 1901. In neither of these deorees 
was there any specific mention of the sum of Rs. 290 but it was 
actually paid into court by Banke Lal and was withdrawn by*the 
prior mortgagee in July, 1901. The property was not sold ag Moti 
Ram came to terms with Banke Lal. A certain sum of money was 
' paid down in 1901 and other sums were paid on subsequent dates 
up to the year 1904, when the full claim of Rs. 737 odd was paid 
off by Moti Ram, This incladed the sum of Rs 290 mentioned 
above. In 1909 Banke Lal brought a suit on the basis of his second 
mortgage, dated the 27th of June, 1895, and he asked for sale of this 
property. Moti Ram was impleaded as a defendant. He proceeded 
to hold up as a shield his rights which had accrued to him by pay- 
ment of the sum due on the two prior mortgages mentioned above, 
ie., the sum of Rs. 737 odd. In his defence he made a mistake in 
figures, but it was finally admitted that the sum which he had paid 
was Rs. 737 odd. His case was that the plaintiff Banke Lal had | 
no right to sell this property without first paying off to him the 
' above mentioned sum. The court in its judgment held that he was 
legally entitled to hold up this shield; and it held further that the 
property could only be sold “subject to his lien,’ (whatever the 
Judge may have meant thereby). A preliminary decree for sale 
was drawn up and mention of the lien was entered therein. The 
decree-holder Banke Lal applied for his final decree in accordance 
with the preliminary decree. Notice was issued to Moti Ram. 
He did not appear. A final decree was drawn up which was 
simply an order for the sale of the property without mentioning 
Moti Ram’s lien in any way. The property was then put to sale | 
in execution of the decree and was purchased by Banke Lal himself. 
Banke Lal did not deposit any sum for payment to Moti Ram. He 
applied for possession as auction-purchaser and in May, 1912, was 
put into possession by the court. Thereupon Moti Ram made an 
application to the court pointing out that the money had not been 
paid to him and asking that he might be re-placed in possession of 
the property until the money had been paid. The court held that 
it could not gointo this matter in the course of the execution of the 


a 
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decree and that if Moti Ram had any remedy he must seek it by a 
separate suit, hence the suit out of which this appeal has arisen. 
Moti Ram has claimed to recover the sum of Rs. 737 plus interest 
from Banke Lal by sale of the property in question. The court of 
first instance decreed the claim. The lower appellate court dismissed 
it as being barred by limitation. It held that Moti Ram was 
driven to sue upon the two original mortgages and as they dated back 
to 1895 in the one case and prior to that in the other, the suit was 
barred by limitation The pleas taken before us are, first of all 
that the present suit is a suit to enforce a liability created by the 
judgment which was passed between the parties in Banke Lal's 
second suit; that article 122 applies, and that the suit ie within 
time. In the alternative it is urged that it is a suit to enforce a 
charge under article 132; that no charge arose in favour of the 
pldtntiff until the decision of the suit or at least until the years 1901 
to 19Q4 when he paid the money; since which time there have 
been certain acknowledgments of liabilities made by Banke Lal 
which under section 19 of the Limitation Act would operate to 
extend limitation. There has been a great deal of discussion over 
the meaning of sections 74 and 101 of the Transfer of Property 
Act but we do not think that they are at all relevant to the point 
that we have to decide, Section 101 of the Transfer of Property 
Act does not apply to the case in question. Moti Ram was not 
the owner of a charge or encumbrance who had become absolutely 
entitled to the property. He was a person who had become en- 
titled to the property by auction purchase ; who subsequently paid 
off two prior mortgages and when he was sued by Banke Lal, he, 
by the application of equitable principles was entitled to hold up 
the payments that he had made as a shield and to demand that 
Banke Lal should re-pay to him that sum before he could oust him 
from the property. The judgmentin the suit between him and 
Banke Lal did not create a liability. It merely declared the right 
of Moti Ram and did not createit, Wedonot think that article 
122 has any application to the facts of the present suit. In both 
the courts below the defendant raised the plea that this suit was 
barred by the provisions of section 47 of the Code of Civil Proce- 
dure. The first court dismissed this plea in two lines. The lower 
appellate court did not touch it. It has been raised and discussed 
before us. We have summoned the Collector’s record of the sale 
proceedings in order to satisfy ourselves as to what took place 
therein between the parties ; but it has been of no assistance as the 
proclamation of gale is not to be found in it. If this suit were 
treated as one upon the original mortgages, it would be barred by 
limitation. It clearly cannot be treated ag a suit based upon the 
previous judgment and to enforce a liability created thereby and 


article 122 of the Limitation Act does not apply. Nor does article , 


132 apply. Even if it did the bar of limitation would still be there 
as we have not been able to find the alleged acknowledgments. 
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The plaintiff’s present position is due to his own negligence. 
He was duly impleaded in Banke Lals last suit and he rightly 
raised the plea that the property could not be sold until the sum 
of Rs. 737 had been paid to him. The court passed a wrong decree 
directing the property to be sold subject to his lien. It ought to 


‘have directed Banke Lal to pay the money before he put the pro- 


perty to sale. The plaintiff remained satisfied with that decree. 


If we assume that the court meant by the words “ subject to 
the lien of Mott Ram” that the money was to be paid before the 
property was sold, then Moti Ram has been most negligent. Even 
when the final decree was prepared he did not appear to see that 
the decree was properly drawn up and asa matter of actual fact 
it omitted all mention of his rights. 


When the decree was put into execution and notice issued, to 
him, he did not appear and the property was sold and possession 
awarded. He then came into court and asked to be re-placdtl into 
possession. The court refused his plea and he did not appeal. 


It is clear that no separate suit will now lie. The matter was 
one that ought to have been raised and actually was raised between 
the parties in the previous litigation and Moti Ram asked for the 
relief to which he was entitled viz., that the property should not be 
sold until he had been paid off. The court’s decree did not in 
terms grant him that relief. If ites decree be taken asa refusal to 
grant the relief he cannot now sue for it again. 


If it be taken as having granted him that relief, he ought to 
bave enforced it in the execution department and no separate suit 
will lie. If the present suit be treated as an application in the 
execution proceedings he is met with the fact that the final decree 
is silent on the point and no attempt has been made to make it 
agree with the preliminary decree. If that error be now amend- 
ed, he will then be met with the fact that when notice was issued 
to him he took no objection and when after the property had been 
sold, he came into court and the court refused to give him hig re- 
lief in those proceedings, he remained satisfied with that order. 
The principle of the rule of res judicata must be applied. He 
ought to have appealed and obtained his relief then and there. He 
cannot re-open the point again by a fresh application in the execu- 
tion proceedings. We can see no way of giving him relief now, 


and he has merely himself and his own negligence to thank for his 
present difficulty. 


The appeal must fail and we dismiss it, In the circumstances 


of the case however we order the parties to bear their own costs 
of ‘this appeal, 


Appeal dismissed. 
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NANDLAL SINGH (Plaintif) 
versus 
BENI MADHO SINGH axd orages (Defendants)* 


Costs—Joint decree for costs against defendants claiming under separate titles— 
Defendants wrong-doers—Suit for contribution—Suit not maintainable. 

N got a half share in certain property under a deed of gift executed by 

J. R gota half share in the same property under a separate deed of gift 

also executed by J. Band Z alleging themselves to be owners brought a 

e uit against Ñ and R to recover thelr shares in the property. R did not 

defend the suit, and N contended that the suit had been brought in collu- 

sion with R. The suit was decreed (it being found that N and R each 

had separately in his possession a share to which Band Z were entitled) 

and costs were jointly awarded agatnst them. The whole of the costs 

was realised from N alone, In a suit for contribution by N against R, 

held that the suit would not lie, W and R being independent wrong-doers 
whose interests were in conflict. 


SECOND APPEAL from a decree of Basu Murari Lat, Judge of 
the Court of Small Causes, exercising the powers of a Subordinate 
Judge of Cawnpore, reversing a decree of -Maulvi Muhammad 
Junaid, Munsif of Fatehpur. l - 


Tej Bahadur Sapru (with him Shamnath Mushran and Kailas 
Nath Katju), for the appellant. 


Baldev Ram Dave (with him Braj Nath Vyas and Nawal 
Kishore), for the respondents. 


The judgment of the Court was delivered by Í 

TUDBALL, J.—The plaintiff-appellant in this suit was a person 
who under a deed of gift executed by one Jagat Singh obtained a 
half share in certain property. The respondent Ram Lal Singh is 
a person who received a half share in the same property by an en- 
tirely separate deed of gift from the same Jagat Singh. Beni Madho 
Singh and Zalim are certain persons claiming to be the lawful owners 
of a certain share in-that property. They brought a suit to recover 
their shares and they impleaded both Ram Lal Singh and Nand 
Lal Singh in the suit. Ram Lal Singh did not defend the suit 
but Nand Lal Singh did and in the course of his pleadings he stated 
that Ram Lal Singh was at the bottom of the suit and that he had 
instigated the plaintiffs to sue. Part of the claim was decreed and 
part of the claim was dismissed. The plaintiffs appealed in respeqt tq 
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so much of their claim as was disallowed. Nand Lal Singh appeal- 
ed in respect to so much of the claim as had been decreed against 
him. The plaintiff's appeal was allowed, and Nand Lal Siogh’s 
appeal was dismissed. Ram Lal Singh was a respondent to both 
the appeals He contested neither. In the execution department, 
Ram Lal Singh pleaded that no portion of the share decreed to the 
plaintiffs should be taken from him but that it should all be taken 
from Nand Lal Singh. Nand Lal Singh opposed him. The court 
held that each of them had in his hands half of the share decreed. 
The appellate decree which is the decree of this Court in the plain- 
tiff’s appeal, shows clearly that this Court held that each defendant 
was separately liable in respect of the property which was in his 
hands. The order for costs wasa joint one. The plaintiffs in the 
former suit have recovered the whole of their costs from Nand Lal 
Singh. He has now brought the present suit for contributions 
claiming half from the defendant Ram Lal Singh. This is clearly 
not a case of joint tort feasors. Ram Lal Singh derived his title to 
the property which was in his hands by an entirely separate deed 
from Jagat Singh, and Nand Lal Singh derived his title, such as it 
was by a separate deed of gift. Thetwo defendants were not at 
one in defending the suit. They were as a matter of fact opposed 
to each other. Paragraph 15 of the written statement of Nand Lal 
Singh shows this clearly. Ram Lal Singh in no way contested the 
suit whereas Nand Lal Singh did and it is quite clear that the extra 
costs that were incurred in that suit were due to the action of the 
present plaintiff Nand Lal Singh alone. The case is very much 
like that of Fakire v. Tasaddug Husain (1). In this case there was 
no contract between the present parties. Hach was in separate 
possession of property and there was nothing joint. Hach was 
separately liable for the trespass that he had committed. Hach 
trespass was committed separately, and each defendant’s liability 
for mesne profits was entirely separate. The only thing common 
between them was that they were arrayed as defendants to the suit. 
We cannot find any equity in the present case that will enable us | 
to hold that the respondent Ram Lal, Singh is in any way liable to 
the plaintiff for a share of the costs that was recovered from him. 
The appeal is dismissed with costs to Ram Lal Singh. 


It is to be noted that the action of the plaintiff is directed solely 
against Ram Lal Singh and not against the other respondents. 
This is clearly admitted before us in open court. 

Appeal dismissed, 


(1) [1897] I. L. R., 19 AIL, 462. 
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LALA RAM (Plaintif) 
VET SUS 


THAKUR PRASAD (Defendant)* 


Civil Procedure Code (Act V of 1908), section 60 (c), Order 21, rule 92— 
Execution of decree—Sale in executzon— House of an agriculturisi—Lzemp- 
tion from liability to sale—Zssue raised ina separate suil by the judgment- 
debtor that house not suleable—LEstoppel. 


In execution ofa money decree passed against the defendant a house 
was sold and it was purchased by the plaintiff. The defendant raised 
uo objection to the sale which was duly confirmed. The plaintiff having 
obtained formal possession brought a suit against the defendant for 
recovery of actual possession. The sult was resisted on the ground that 
the defendant was an agricalturist and consequently the house was 
exempted from liability to sale ander section 60 (c) of the Code of Civil 
Procedure :—Held that defendant having allowed the auction sale to take 
place without objection and that sale having been confirmed it became 
conclasive as between the parties, and the purchaser acquired a vested 
interest in the property sold and the defendant was precluded from 
questioning the validity of the sale and the title of the purchaser. 


SECOND APPEAL from a decree of Panpir Prage Lan KATARA, 
Subordinate Judge of Mainpuri, confirming a decree of Babu Prem 
Behari, Munsif. 


Baleshwari Prasad, for the appellant. 
Girdhari Lal Agarwala, for the respondent. 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought by the 
plaintiff-appellant for possession of a house which originally be- 
longed to the defendant-respondent. In execution of a decree 
obtained against the said defendant the house was sold by auction 
so far back as the 23rd of November, 1910, and it was purchased 
by the plaintiff. He obtained formal delivery of posgession, but as 
he did not get actual possession he brought the present suit. The 
claim was contested on the ground that the house claimed was the 
house of an agriculturist and was therefore not liable to sale in 
execution of a decree in view of the provisions of section 60 (o) of 
the Code of Civil Procedure. This objection prevailed in the 
courts below and the suit was dismissed. The plaintiff has 
preferred this appeal and he raises two questions. The first is that 
the lower appellate court ought to have determined whether the 
house was the house of an agriculturist or was appurtenant to the 
house of an agriculturist within the meaning of clause (c) of sec- 
tion 60; and, secondly, even if the house was of the description 
mentioned in that clause whether after that sale and confirmation 
of sale it was open to the defendant at this stage to question the 
validity of the sale and the title which the plaintiff had acquired 
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under it. As regards the first point the lower appellate court says 
that it was a fact not disputed that the defendant was a tenant and 
that the house in dispute was an appurtenance to his tenancy. We 
must accept this statement of fact as correct and assume that the 
house in dispute is an appurienance to the tenancy of an agri- 
culturist as such. IË an objection had been taken before the 
auction sale it ought not to have been sold but the question which 
arises is whether after the sale and the confirmation of the sale its 
validity can now be questioned by the defendant as against whom 
the sale has bacome conclusive by reason of its confirmation Under 
Order 21, rule 92, after a sale has taken placa and has been con- 
firmed the auction-purchaser acquires a title to the property. In 
the present instance no objection to the sale was raised before it 
took place or at any time. It is not suggested in the pleadings 
that the defendant judgment-debtor was not aware of the execution 
proceedings; so that as between him and the auction-purchaser 
the sale has become conclusive and the auction-purchaser haseac- 
quired a vested interest in the property sold. IE objection had 
been raised on behalf of the defendant before the auction sale the 
court would have had jurisdiction to consider and decide whether 
the proparty was of the description mentioned in section 60(e), and 
if it had decided that the property was liable to sale and no appeal 
had been preferred against such decision, the sale of the property 
could never be questioned. In the present case no objection hav- 
ing been taken and the sale having become conclusive as between 
the parties, it is not open in our opinion to the defendant after the 
lapse of so many years from the date of the sale to contend that 
the sale ought never to have taken place and conveyed no title to 
the purchaser. This view is supported by the decision of this 
Oourt in Umed v. Jasram (1), and also by the decision referred to 
in the judgment in that case. The rulings of the Bombay High 
Court in Pandurang Balaji Bagave v, Krishnaji Govind Parab (3) 
and of the Calcutta High Court in Dwarka Nath Pal v. Tarini 
Sankar Ray (8), are to the same effect. The only case in whicha 
contrary view appears to have been held is the unreported judg- 
ment of a single Judge of this Court in second appeal No. 327 of 
1910, decided on the 16th of January, 1911. In that case the 
learned Judge held that an objection as to attachment and gale 
could not be made before the auction sale. We are unable to 
agree with this view and wedo not feel ourselves justified in 
following that ruling in the face of the other rulings to which we 
have already referred. The result is that we allow the appeal, set 
aside the decrees of the courts below and decree the plaintiff's suit 
with costs in all courts. 


- Appeal allowed. 


(1) [1907] I. L. R., 29 Al, 612. (2) [1903] I. L. R., 28 Bom., 126. 
d (3) [1907] I. L. R., 84 Cal., 199. 


VOL. XVL] PRIVY COUNCIL ` 693 


PRIVY COUNCIL. 





KALYAN DAS AND OTHERS ( Plaintiffs ) 
VETEUS 


SHEIKH MAQBUL AHMAD anp oruers (Defendants. ) 


Civit 


1918 


aemm 


Privy Council practiċe—Point not taken before High Couri—Point taken in Feb. 28 and 


grounds of appeal to High Court but not pressed—Cannot be raised before 
Privy Council. i 


Itis a well settled rule of practice of the Judicial Committee that an 
appellant will not be allowed to question the decree of a High Court on the 
®@ground that it has wrongly accepted a decision of the Subordinate Court, 
if he himself has never brought that decision before the High Court for 
its consideration. 


And the same rule applies when the appellant though he haa mentioned 
a pointin his memorandum of appeal to the High Court, electa not to ad- 
vance it for the High Court’s determination. 


CONSOLIDATED APPEALS from- two decrees of the Allahabad High 
Court, dated November 6th, 1912, modifying a decree of the 
. Subordinate Judge of Aligarh. 


The facts of the case are sufficiently stated in their Lordships’ 
judgment. One Debi Das, to whom certain immoveable property 
was mortgaged, subsequently purchased the equity of redemption 
and became full owner. As such he mortgaged the property to 
Sagar Mal, who brought asuit on the mortgage, and obtained a 
decree for sale in execution of which the property was put up for 
sale and purchased by respondents who obtained possession. By 
mistake or accident the sale proclamation and certificate of sale 
specified that what was sold was the “ mortgagee rights” of Debi 
Das in the property. Many years after the present suit was 
brought by the appellants as heirs of Debi Das, (a) for a declaration 
that the court sale was a nullity ; (6) alternatively for redemption of 
the mortgagee rights sold. The Subordinate Jadge dismissed the 
plaintiff’s first claim, but granted the second,’and directed accounts 
to be taken and finally made a decree. Plaintiffs appealed on 
questions of account only. The High Court after remitting the 
case to have the accounts re-taken passed a deoree for redemption of 
the mortgagee rights on a certain footing. 


Plaintiffs then preferred the present appeal, in which they not 
only raised various questions of account, but revived their conten- 
tion that the court-sale was a mere nullity. A 
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Sir W. Garth, for the appellants.—W hat was sold at the auction 
must be determined by the terms of the sale proclamation and sale 
certificate, 


Thaker Barmha v. Jiban Ram Marwari, [1918] 40 I A., 38. 


These show that what was sold were the mortgagee rights of- 
Debi Das. But these rights ceased to exist when Debi Daa ac- 
quired the equity of redemption. No doubt in certain cases a 
mortgagee purchasing the equity of redemption can keep alive his 
rights as mortgegee: but in the present case the intention to do so - 
has been expressly negatived, and this being so the charge was ex- 
tinguished under section 101 of the Transfer of Property Act. 
The purchase was before that Act, but seotion 101 is merely declar- 
atory of. the existing law. The result is that respondents got 
nothing hy the sale. 


[De Gruyther, K. C.—This point i is not open: it was not appeal- 
ed to the High Court. | 


The Subordinate Judge’s first decree was interlocutory only. 
The trial, was before the Civil Procedure Code of 1908: under the 
old Code'we need not appeal, even if we could appeal till the final 
decree: ' 


Forbes v. Ameéeroonissa Begum, [1865] 10 M. I. A., 840 at p. 359; 


Shah Mukhun Lal v. Babu Sree Kishen Singh, [1858] 12 M. I. A., 167 
at p. t184; l 
Khadim Hossain v. Imdad Hoeosasin, [1901] I. L. R., 29 Oalc., "758 
(F. B.) 
No doubt the present law is different : 
Ahmad Musaji Saleji v. Hashim Ebrahim Saleji, [1915] 42 1. A., 91. 


Secondly —The respondents were not entitled to enhanced re- 
venue prior to 1897. For the 16 years 1881-1897 the mortgage 
was admittedly dead. 


Thirdly. —The appellants should have been allowed interest on 
the sum of Rs. 6,988 which Debi Das took out of court in 1878. 


Le are entitled to Malikana in terms of the mort- 
gage. 

De Graven K, C., for the respondents.—The first point, viz., 
that nothing passed under the auction, is not open; the Subordinate 
Judge decided it against appellants, and no appeal on the point, 
was ever ‘preferred to the High Court. 


The second point is similarly not open. It is true it was taken 


ia thé appeal to the High Oourt, but that court has recorded that 


plaintiff's vakil stated that he “did not desire to press it.” It 
ntust ps taken to have been abandoned. 


f 
i 
$ 
| 
l 
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. [Their Lordships intimated that this point was not open to 
appellants. | 


The High Court were right in refusing to allow appellant’s 
interest on the Rs. 6,988: there was no good reason for allowing it. 


We are willing to allow Rs. 1,000 for Malikana provided that 
this is not made a ground for depriving us of costs. 


Sir W. Garth, replied. 
Their Lordships’ judgment was delivered by 


Lorn Sumyer.—In 1863 Debi Das lent 7,700 rupees to Ram 
Bux on a usufructuary mortgage of his half share in a mouzah, 
called Lodha Mai, in the district of Etah. Debi Das died a good 
many years ago, and the present appellants, the plaintiffs in the suit, 
are his representatives in interest. A suit was begun in 1877 for 
redemption of this mortgage, and a decree was made on payment 
of 6,988 rupees, which sum was brought into court. Debi Das 
appealed on the ground that this sum was not enough, and it was 
increased by a further sum of 8,956 rupees. While the appeal was 
pending he had managed to take the money out of court, and the 
mortgagors had then got possession. They paid, however, no more, 
and accordingly in 1879 their redemption suit stood dismissed. 
Debi Das then applied to be, and was replaced in possession and, 
having sued for mesne profits during the time he was out of posses- 
sion, he got a decree in 1881, in execution of which the court sold 
the mortgagors’ equity of redemption at auction. Debi Das, being 
the buyer, was put into possession as full owner in 1883. 


It might have been supposed that this was the end of the 
mortgage of 1863, but, strange as it may seem, this appeal is now 
brought to determine upon what terms the appellants, the represen- 
tatives of Debi Das, are to be allowed to redeem it, as mortgagors, 
some thirty years after he ‘bought in the mortgagor’s equity of 
redemption, as mortgagee. This paradoxical result has come about 
as follows. 


' Debi Das continued in possession of the propeity as owner till 
1897, and as owner he mortgaged it in 1886 toSagar Mal. There 
is no copy of this mortgage forthcoming. Debi Das got behind 
with his payments, and in 1897, on the application of Sagar Mal, the 
property was put up for sale. The respondents, the defendants in 
the suit, or their predecessors in interest, bought it and duly obtain- 
ed possession. l 


The proclamation of sale was dated the 27th February, 1895. 
Though Debi Das kad bought the equity of redemption of the 1863 
mortgage in 1881 and had had possession of the property since 
1883, his name, from indifference or neglect, coniinued to be 
recorded in the revenue papers as mortgagee. ‘This may accou 
for the wording of the proclamation of sale. The entry in the 
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column for the description of the property was “ zamindari property 
in mouzah Lodha Mai, out of which the shares entered as holding 
Nos. 1, 2, and 3 are mortgaged with possession to Debi Das, under 
a mortgage-deed dated the 5th Febraary, 1863.” The column 

eaded “extent of interest of judgment-debtors in the property as 
far as it'has been ascertained by the court” was filled up thus: 
“ (b) mortgagee right in a 7 biswa share, entered as holding No. 1 
in the 10 biswa mahal patti, Debi Das ; (c) mortgagee right in a 1 
biswa, 9 biswansi, 15 kachwansi share entered as holding No. 2; 
(d) ditto, ditto, entered as holding No.3” These fractions, with 
another not included in the present proceedings, make up the half 
share originally mortgaged by Ram Bux. The application for 
execution of the decree for sale had contained a “specification of the 
property sought to be sold by auction ” in similar terms and the 
list of bids and the sale certificate, dated the 2nd August, 1897, 
followed the same formula. It certified that the respondents’ 
predecessor was declared to be the purchaser of property, speeified 
as ‘‘ mortgagee rights in holdings 1, 2, and 3 in the 10 biswa mahal 
patti, Debi Das.” The documents were all in regular form. There 
is nothing to show that there was anything in the mortgage to Sagar 
Mal to account for this mode of describing the subject-matter of 
the sale and in the proceedings below Sagar Mal’s mortgage is 
stated to have been secured on the 10 biswa share, of which Debi 
Das had become proprietor in 1881. Most probably it was the 
result of slavishly following the entry in the revenue papers, which 
had ceased for many years past to represent the true position of 
Debi Das towards the property. 


The present suit was begun in 1906 and the plaintiffs prayed, 
first, a declaration that the court’s sale in 1897 was a nullity, as 
it was inoperative to pass the proprietary rights of Debi Das and 
he had no mortgagee’s rights to be passed, and, secendly, in’ the 
alternative, for redemption of the mortgagee rights sold, videlicet, 
the rights of Debi Das as mortgagee under the mortgage of 1863, 
being the only mortgage he ever held. This was the beginning 
of perplexity. 

The assumption was that Sagar Mal, in enforcing a simple mort- 
gage of his own, had prevailed on the court to sell his mortgagor’s 
rights, as mortgagee under a usufructuary mortgage. to which he 
was a stranger. The plaintiffs asked the court to allow them to 
redeem a mortgage, which had ceased to exist nearly a quarter of 
a century before, and to redeem it as against persons who had 
never been parties to it, and in the process of redemption their 
interest would be to contest what their predecessor, Debi Das 
himself had done, and, as his representatives, to require the defen- 
dants to account, as if they were the parties who really represented 
him. In a word, Debi Das prayed to be allowed to redeem Debi 
Pas and to have him decreed to account as mortgagee for the benefit 
of himself as mortgagor. 
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This suit has been thrice before the Subordinate Judge, and has 
twice been appealed to the High Court. On the first occasion the 
Subordinate Judge dismissed the plaintiffs’ first claim for a declar- 
ation of the nullity of the sale and granted the second, the claim 
for redemption. He subsequently heard evidence, took the accounts, 
and made a decree fora final sum. From this the plaintiffs appeal- 
ed, but on questions of account only. The dismissal of their claim 
to have the sale of 1897 declared a nullity they did not contest. 
The High Court, on the first occasion, remitted the case to have the 
accounts re-taken, subject to certain directions, which they gave. 
Again the account was taken, and again it was appealed. The 
present appeal to their Lordships’ Board is against both judgments 
of the High Court, both the first and the second. 


Their Lordships sre not surprised to find in the Judgments of 
the High Court plain evidence of the embarrassment, which the 
learned Judges felt, in affirming a decree for redemption of an 
extfict mortgage by the mortgagee’s representatives against persons, 
who had only this much to do with it that they had managed to 
procure the court to sell something for their benefit, which was 
nothing but a memory of the past. The choice which the parties 
laid before the High Court was a limited one. The present respon- 
dents asked that the transaction of 1897 should be construed as a 
sale of the whole proprietary interest of Debi Das. The present 
appellants did not.ask to have it declared a nullity, as being a sale 
of non-existent interests. They accepted the judgment of the 
Subordinate Judge that they should be allowed to redeem these 
interests, whatever that might mean, The High Court not un- 
naturally thought that they could not hold the sale to have really 
been a sale of the entire proprietary interest in the half share, when 
every document connected with it described the subject-matter as 
being the specific rights of a mortgagee in that balf share, but they 
were careful to go nofurther. Had they been free to deal with the 
argument of the present appellants, had they heard it contended 
that in effect nothing was sold at all, their decision might have been 
otherwise. 

Before their Lordships the appellants’ points have been five. 
First, on the whole matter, they say that the respondents’ predeces- 
sor took nothing by his purchase in 1897. The rest of the argument 
is on the accounts, The second point is that certain patwari’s 
accounts were improperly accepted and relied on ; the third that an 
insufficient sum was allowed to the appellants for Malikana under a 
condition in the mortgage that the mortgagee should make a certain 
Malikana allowance ; the fourth that credit should be given to the 
appellants in respect of payments of enhanced revenue cesses upon 
the property, and the fifth that interest ought to be allowed them 
on the 6,988 rupees, which Debi Das took outof courtin 1878. 

It is a well-settled rule of practice of their Lordships’ Boang 
that an appellant, when bringing up the actual decree of the High 
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Court for review, shall not be allowed to ask to bave it set aside on 
the ground that it has wrongly accepted a decision of the Subordi- 
nate Court, if he himself has never brought that decision before the 
High Court for its consideration. Such a request would be fair 
neither to the court appealed from nor to the Board appealed to. 
The High Court ought not to be liable to have its determinations 
over-ruled upon matters never submitted to it. Their Lordships 
ought not to be called on to adjudicate finally upon matters where 
they have not the advantage of knowing and weighing the view 
taken by the learned Judges of the High Court. This has nothing 
to do with waiting to question an interlocutory decision until an 
appeal is taken from a subsequent final decree. The appellants’ 
first point therefore cannot now be raised. 


The second point fails in limine, because by the terms of the 
mortgage of 1863 the appellants were bound to accept the patwari*s 
accounts, whether they were merely made upon materials furnighed 
to him, as was the case, or were the fruits of his own independent 
inquiry, which probably never happens. The third was disposed of 
by an agreement between counsel that an additional sum of 1,000 
rupees should be credited to the appellants in the account over and 
above what had been allowed by the decree under appeal, the 
question of costs not to be affected by this concession. From the 
fourth point the appellants are barred on much the same grounds as 
apply to the first. It appears that on the second appeal to the High 
Court this point was mentioned in the notice of appeal, and the judg- 
ments say of it that the appellants’ advocate “stated that he did not | 
desire to press it,” and so no more is said about it. Their Lordships 
think that they must accept this statement. It is true that the 
same learned gentleman included this point again in the present 
appellants’ petition for leave to appeal to His Majesty in Council, 
which is dated on the very day on which the Judgment of the 
High Court was given, but in the absence of any evidence that the 
judgment was erroneous on this point the appellants must accept 
it, and cannot raise here, by way of exception to the High Court’s 


decree, a point which they elected not to advance for the High 


Court’s determination. 


The fifth point remains. If any regard is had to the true facts 
this argument is not easy to state. In effect it is this. Debi Das 
now claims to receive from the respondent’s interest on a sum of 
money, which he himself had and enjoyed ever since 1878 and 
which they never had, or owed, or had anything to do with at all. 
Only by forgetting the facts and fixing the mind on the notional 
mortgage, which by a fiction is being redeemed in the present pro- 
ceedings, is the "point intelligible at all. It seems to amount to 
what follows. In 1878 the mortgagees under the mortgage of 
1863 got 6,988 rupees on account of a redemption, which is only 
now taking place ; therefore they received it over thirty years too 
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soon; therefore they should not only allow it in account, which 
they have done, but should allow over thirty years’ interest on it 
too. Alternatively, since 1878 the principal mortgage moneys 
under the mortgage of 1863 must be deemed to have been paid off 
in the proportion of 6,988 to 15,944, and as the enjoyment of the 
usufruct by the mortgagees was conceded only in consideration of 
the continuance of the mortgage loan, the enjoyment should be 
reduced pro tanto from thet date; in strictness, on redemption a 
part of the rents and profits collected should be returned or credit- 
ed in account to the mortgagors in the above proportion, but for 
simplicity’s sake interest at a sufficient rate will doas well. One 
cannot, however, help remembering here that the persons, who are 
asked to re-pay these profits are the respondents, whose predecessors 
- never collected them or had anything to do with them, and that 
the persons to whom they are to be re-paid are the successors of 
Debi Das, who collected and enjoyed them and probably bequeathed 
them to the appellants, but this inconvenient reminiscence is for 
present purposes outside the hypothesis. 


To the first way of putting the matter their Lordships reply, 
as the High Oourt replied, that interest depends on contract, ex- 
press or implied, or on some rule of Jaw allowing it. Here there 
is no express contract for interest and none can be implied, and no 
circumstances less capable of justifying the allowance of interest 
as matter of law can be imagined. The mortgage of 1863 is the 
answer to the second view. It treats the usufruct as a whole asa 
remuneration for the loan or any part of it, so long as it remains 
outstanding. The words are— l 


“ Interest on the mortgage money has been agreed to be considered 
equal to the amount of profits, i. e., the mortgagee shall not claim interest 
on the mortgage money, nor shall I the mortgagor olaim profits of the 
village. .... The mortgagee shall be the owner of profits and liable 
for loss after payment of the Government revenue, patwari rate, chaukidar 
cess, and village expenses and, with the exception of the ‘ Alalikana’ 
allowance mentioned above, I shall not at all claim anything else. When 
I pay the whole of the mortgage money ina lamp sum .:. . the pro- 
perty shall be redeemed. Daring thie period (of the mortgage) I shall in 
no way raise any dispute or offer any obatruction to the mortgagee in 
making collections from the tenants of the village.” 


Their Lordships will humbly advise His Magesty that, by 
consent of the parties, the decree of the High Court, dated the 6th 
November, 1912, should be varied by allowing credit to the 
appellants for an additional sum of 1,000 rupees, but that other- 
wise the decrees under appeal should be affirmed, and that these 
appeals should be dismissed with costs. 


APP OO Appeal dismissed, 
Douglas Grant.—Solicitor for the appellants. 
Barrow Rogers and Nevill.—Soligitora for. the respondents. 
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Hay, 30. Code of Cwil Procedure (Act V of 1908), Order XXI, rule 32—Injunction, 


Banuein J decree 'for—-Emecution of decrese—Decree passed in regard to a hereditary 
Rrves. J ofice— Right claimed as legal representalive—Decree passed against defend- 
+ 


ants as legal representatives. 

A: ‘decree for a perpetual injuuction was passed in favour of the plaintif 
and aai other persons called defendants of the third party against 
' persóns who were called defendants of the second party. The right 
claimed in the sgait was the right to perform “Arti” in a certain 
temple, the parties asserting their right thereto as descendants of the 
original founders.” The defendants of the seoond paity were restrained 
from interfering with the performance of the "Arti ” by the plaintiff 
and ldefendants of the third party. The defendants of the second party 
having obstructed the performance of the ‘ Arti,” one of the defendants 
of the third party applied that the decree might be enforced through the 
Superintendent of Police, The application was granted:—Held that 
Order XXI, rale 32 of the Code of Oivil Procedare prescribed the mode 
of executing a deoree for an injanction and the court was not justified 
in ordering the police to interferein the matter nor was it justified in 
appointing a Commissioner to see that the deoree holder performed with- 
out obstruction the duties appertaining to his office. Clause (5) of rule 82 
of Order XXI does not authorize the passing of such orders and provides 

for a different state of things. 

Held also that the deoree related to a hereditary office which the plain- ` 
tiff claimed and which the defendants resisted and was not passed against 
the defendants as individuals but as descendants of the original founder. 

Hixecurion First APPEAL from a decree of H. J. OOLLISTER 
Esq., Subordinate Judge of Muttra. 


Shiam Krishna Dar, for the appellants. 
Narain Prasad Asthana, for the respondent. 
The judgment of the Court was delivered by i 
Banerji, J. Bawens1, J J.—This appeal arises out of an application for the 
j execution of a decree passed on the 17th of December, 1906, in a 
prt brought by one Goswami Manohar Lal against a number 
: ~ ©, B.A. No. 112 of 1918. 
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of defendants of whom the appellant Pearey Lal is one. Certain 
persons who were alleged to have the same rights as the plaintiffs 
were made defendants of the third party, one of these defendants 
being the present applicant for execution Goswami Maksudan Bal- 
lab. A decree was made by the court against all the defendants 
of the first and second party with the exception of one Kishori 
Lal declaring that the plaintiff and the defendants of the third 
party were entitled to perform the “Singar Arti” ceremony in 
a certain temple both on ordinary and festive occasions. The 
decree also ordered a perpetual injunction to issue restraining, 
the defendants of the first and second parties from obstructing 
the plaintiff and the defendants third party from performing the 
duties of the office claimed by them. The present application was 
made by Goswami Maksudan Ballabh who is one of the defendants 
of the third party against Goswami Gobardhan Lalji, the grandson 
of Prem Lal, who was defendant No. 1 and Goshain Girdhar Lalji 
and Goshain Gourdhan Lalji, the sons of Goshain Munna Lal, who 
was one of the defendants of the second party. and Piare Lalji 
who as we have said above was also a defendant of the second 
party. It is stated on behalf of the decree-holder that these defen- 
dants are now interfering with the performance of the duties apper- 
taining to the office which was claimed in the suit and which was 
decreed to the plaintiff and the defendants of the third party. 
Their prayer as contained in the application is that the decree 
may be enforced through the Superintendent of Police of Mutira 
in this way that on the dates mentioned in the application he (the 
Superintendent of Police) may have the “Arti” performed by 
the decree-holders, applicants, and that the defendants may be 
directed not to interfere with the performance of those duties. 
The application is opposed on several grounds but the objections 
were disallowed and the application as made was granted by the 
court below. In this appeal which has been preferred by the judg- 
ment-debtors the first contention raised is that Goswami Maksudan 
Ballabh is not entitled to apply for execution as he was not one of 
the plaintiffs to the suit. This objection was raised in the court 
below and was, we think, rightly disallowed. The decree was 
made in favour not only of Manohar Lal but also of tho defendants 
of the third party declaring their right to perform the duties of 
the office claimed by them at certain hours every day and also on 
festive occasions. The decree thus declared the right of amongst 
others the present applicant Maksudan Ballabh and the injanction 
decreed was also an injunction in his favour. He is, therefore, 
entitled to maintain the present application, 


The naxt contention put forward on behalf of the appellants is 
that the decree was personal to the persons in whose favour it was 


w 


made and could only be enforced against the individuals who werey 


defendants to the suit and not against persons who are their legal 
xvi 89 R 
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representatives. This contention also isin. our opinion without 
force. It appears that the suit was brought on the basis of a right 
which the plaintiffs claimed as descendants of one of the founders 
of the temple and that the defendants were also made parties as 
such descendants. The plaintiffs claimed to have the right to 
perform certain offices which the defendants contended they them- 
selves had a right to perform. So that the decree related toa 
hereditary office which the plaintiffs claimed and in regard to 
which their claim was resisted by the defendants. The injunction 
was also granted against them not as individuals but as persons 
who claimed a riglit as descendants of the original founder of the 
temple. The appellants, who after the death of some of the defen- 
dants in the former suit, have taken their place—or claim to have 
taken their place—are thus persons against whom the decree may 
properly be executed so far as the injunction goes. We may 
mention that this plea was not put forward in the court below and 
it therefore did not become necessary for that court to consid%r it. 


The, third contention is that the application is time-barred. As 
the decree was one for a perpetual injunction limitation would 
run from the date of breach of the injunction, that is from the date 
on which the defendants disobeyed the injunction—that date was 
within three years of the present application. Consequently no 
question of limitation arises in the present case, as held by the 
court below. i 


Tt is lastly urged that the court below was wrong in ordering 
the Superintendent of Police of Muttra to see that the “ Arti” 
was performed by Goswami Maksudan Ballabh and that the defen- 
dants offered no obstruction. So far as this part of the prayer in 
the application for execution is concerned we donot think that 
the court below ought to have granted it. It had no power under 
the Code of Civil Procedure to order the police to interfere in the 
matter. There being a decree for a perpetual injunction against 
the defendants or those whom they represented, it was the duty of 
the defendants to carry out the injunction, that is to say to refrain 
from offering any obstruction to the performance of the office 
which was decreed to the decree-holder. If they disobeyed tho 
order of the court they were liable to the penalties mentioned in 
Order 21, rule 32 of the Oode, but the court could not order the 
police to see that the decree-holders performed the duties of their 
office without interference on the part of the defendants. Ifa 
breach of the peace was apprehended, that was a matter for the 
Magistrate and the police and not for the Civil Court, We accord- 
ingly set aside that portion ofthe lower court’s order which directs 
the Superintendent of Police to order the Sub-Inspector of Bindra- 
ban to have the applicant Maksudan Ballabh perform “Singar 


4 Arti” in the temple, 


t 
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We are also of opinion that the court had no power to appoint 
a Commissioner to see that the decree-holder performed without 
obstruction the duties appertsining to his office. This portion of 
the lower court’s order which was passed on a subsequent date 
should also be set aside. In our opinion olause (5) of rule 32 does 
not authorize the court to make these orders and provides fora 
different state of things. 


We accordingly vary the order of the court below by directing 
that an order do issue to the defendants appellants forbidding them 
to interfere with the performance of the duties of the decree-holder, 
namely “ Singar Arti” every day and on festive days in the temple 
of Radha Ballabhji. If the defendants appellants fail to obey the 
injunction it will be time for the decree-holder to makes proper 
application in the terms of Order 21, rule 32 We direct the 
patties to bear their own costs of this appeal. 


Deeree varied, 


LAOHMI NARAIN DUBE (Applicant) 
versus 
KISHUN LAL anp anorusr (Opposite parties)" 

Provincial Insolvency Act (III of2 1907), sections 6, 15, 16—Petition for 
insolvency —Petitioner examined and evidence taken—-Case adjournea— 
Petitioner absent on adjourned date— Petition dismissed for want of prose- 

- cution—Order illegal. | f 

On a debtor’s petition of insolvency presented under section 6 (3) of the 
Provincial Insolyenoy Act, the duty laid upon the court after completing 
the necessary enquiries, is to come to a decision on the various matters 
spoken of in section 15 and either to dismias {he petition or to make an 
order of adjudication. There is no warrant in the Act for dismissing such 
a petition for want of prosecution if the debtor does not appear on a subse- 
quent date when the court on a previous date had examined the petitioner 
and taken some evidence, 


First Aprkit from an order of I. B, Munpiz Esq., Subordi- 
nete Judge of Mirzapur. 


Harnandan Prasad, for the appellant. j 


The respondents were not represented. 
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The judginent of the Court was delivered by ~ 


Pisqutt, J.—This is an appeal by one Lachmi Narain Dube, ° 
who had applied to the court of the Subordinate Judge exercising 
jurisdiction in the district of Mirzapur to be adjudicated an insol- 
vent. The application was opposed by a creditor; the court had 
examined the applicant and had taken certain evidence offered by 
the objecting creditor. The hearing was then adjourned for reasons 


- which need not be discussed, and it continued to be adjourned over 


a number of successive dates fixed for the hearing. Finally on the 
31st October, 1917, the case being called on, it was found that the 
applicant did not appear. The court, thereupon, passed the follow- 
ing order:— 

“ Applicant is absent. The application is dismissed for want 
of prosecution.” 


It seems to us that this order is not justified either by the 
circumstances of the case or by the provisions of the Provigcial 
Insolvency Act, No. III of 1907. The debtor's petition had alleged 
facts sufficient, if established, to entitle him to present his petition 
under section 6 (clause 3) of the said Act. After completing the 
necessary enquiries the duty laid upon the court was to some toa 
decision in respect of the various matters spoken of in section 15 of 
the said Act and then either to dismiss the petition under the pro- 
visions of that section, or else to make an order of adjudication. 
On this point the words of section 16 (i) of the Act are clear and 
mandatory. We, therefore, allow this appeal and set aside the order 
of the court below. We return the record to that court with 
orders to re-admit it on to its ‘file of pending applications and to 
dispose of it according to Jaw. The appeal is not opposed and there 
is no necessity for us to make any ordér as to costs. 

| Appeal allowed. 


Cea 


TAMIZ-UN-NISSA BIBI AND AnoruER (.Judgment-debtors) 
versus 
NAJJU AND ANOTHER (Deoree-holders)* 


Limitation Act (IX of 1808), Schedule I, article 182 (5)—Ewecution of 
decree—Slep-in-ard of execution, 


An application to the court executing a decree asking that certain ob- 
jections to the execution of the decree be dismissed is a step-in-aid of 
execution and saves the bar of limitation. 

EXECUTION SECOND APPEAL from a decree of W. T. M. Waraar, 
Esq., District Judge of Budaun, confirming a decree of Babu Kshi- 
rod Gopal Banerji, Subordinate Judge. 

Application for execution of a decree. 

E, 8. A. No. 459 of 1917. 
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A decree absolute was passed in favour of Najju Khan and 
others on February 17, 1910. The first application for execution 
of the decree was made on November 29, 1911, and thereupon the 
court transferred the sale to the Collector on March 23, 1912, 
inasmuch as the property sought to be sold was ancestral. One 
Sadiq Ali brought a suit against the decree-holders claiming 6 bis- 
wansis out of 16 biswansis of the property sought to be sold, and 
on July 9, 1913, Sadiq Ali’s suit was decreed. Thereupon Ñadiq 
Ali prayed that his 6 biswansis be exempted from sale. On July 
18, 1913, the decree-holders applied that the sale of the entire 16 
biswansis be allowed to proceed as sn appeal against the decree 
obtained by Sadiq Ali was pending. But Sadiq Als prayer was 
sustained and his 6 biswansis were exempted. The present applica- 
tion for execution of the decree was made on June 27, 1916. 


e Both the courts below held that the application was within time 
inagmuch as the previous application of July 18, 1913, was a step- 
in-ald of execution. The lower appellate court relied upon the 
ruling of 

Shagun Chand v. Ramjas, 5 J, 0., 292. 
The judgment-debtors appealed. 
Ighal Ahmad, for’ the app-uante. 

Ibn Ahmad, for the respor ‘sts. 


The judgment of the Cour! was delivered by 


TUDBALL, J.—This is a judgment-debtors’ appeal and the sole 
question is whether the decre--holders’ application of the 18th of 
July, 1913, is an application made to a proper court to take a step- 
in-aid of execution. That application was an spplication to the 
court to reject certain objections which had been filed against the 
execution of the decree soas to enable the execution to proceed. 
It was in our opinion an application made to the proper court, and 
it was an application asking that court to take a step which was 
very necessary for the execution of the decree. The appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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RAM DULARI (Defendant) 
VETUS 


HARDWARI LAL anp orazrers (Plaintiffs) * 


Limitation Act (No. IX of 1908), Sch J, art. 116—Sale of property— 
Covenant to make good loss in case of vendee being compelled to pay off 
money in ewosss of saleconsideration—Breach of covenani—Covenant of 
title — Limitation. 


A sale-deed was executed in favour of the plaintiffs on July 4tb, 
1901, purporting to convey the property free from encumbrances and 
containing the covenant that should any excess sum be charged -aggjost 
them the other properties of the vendor would be liable for the same 
together with damages and costs. At the date of the sale there was a 
prior simple mortgage existing on the property. That mortgagee 
brought a suit for sale on August Ist, 1902, and it was decreed. May 
20th, 1915, was fixed for sale of the property and on May 19th, 1915, 
the plaintiffs paid off the decree. On July 10th, 1915, the plaintiffs 
brought the present suit for recovery of the amount which they paid 
on account of the prior mortgage, together with interest, from the estate 
of the’ vendor:—Held that{the suit was not barred by limitation inasmuch 
as the plaintiffs were not suing upon a mere covenant of title, but upon 
a covenant of indemnity as set forth in the sale-deed, and the cause of 
action arose on the date on which they suffered actual loss by reason of 
their being compelled to pay off the prior mortgage charge. 


First APPEAL from a decree of Basu HARIHAR Lat Baag- 
aava, Subordinate Judge of Shahjahanpur. 


The predecessor in interest of the appellant executed on 23rd 
April, 1889, a simple mortgage of certain property in favour 
of one Chatri Lal. Subsequently, on 4th July, 1901, he sold the 
same property to the plaintiffs. In the sale-deed there was no 
mention of the mortgage ; on the other hand there was a covenant 
to the effect that the property had been sold to the vendees free 
from all liabilities and debts, and that if any portion of the pro- 
perty passed out of the possession of the vendees or if any excess 
amount were charged against them, then the other properties of the 
vendor would be liable for the same, together with damages and 
costs. e On an alternative reading of the words in vernacular the 
italicised words would be replaced by “if they were made liable 
for any prior encumbrance ” On Ist August, 1902, Chatri Lal 
rd 


°F. A. No. 67 of 1918, 
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sued on his mortgage and obtained a decree for sale of the pro- 
perty. Eventually the 20th of May, 1915, was fixed for the sale, 


and on 19th May, 1915, the plaintiffs paid the amount of Chatri ‘ 


Lal’s decree into court and saved the property from sale. On 
10th July, 1915, the plaintiffs brought a suit against the appellant 
for recovery of the amount together with interest from the estate 
of the vendor. Paragraph 4 of the plaint set out the covenant 
mentioned above ; and the cause of action was said to have arisen 
on 19th May, 1915. One of the pleas in defence was that of 
limitation. The court of first instance held that the cause of 
action for the suit did not accrue till the plaintiffs had to pay 
the money on 19th May, 1915, and that the suit was therefore 
within time. The court decreed the suit. Hence this appeal. 


Tej Bahadur Sapru, (with him Sarat Chandra Chaudhri), for 
the appellant.—The suit is essentially one for damages for breach 
of ¿he covenant of title contained in the sale-deed. That coven- 
ant was in the following terms, “the property has been sold to 
the vendees free from all liabilities and debts.” The title was 
guaranteed to befree; but it was not free, owing to the existence 
of the morigage of 1889. The stipulation amounted to this, that 
the vendor was undertaking that there were no encumbrances or 
that if there were any, they had been cleared by him or would be 
cleared by him before the transaction of sale was;completed. At 
the time when the sale was completed there existed contrary to 
the stipulation conveying an absolutely free title, an outstanding 
encumbrance on the property gold. Consequently, the breach 
of the stipulation occurred as soon as the sale was effected ; and 
the cause of action for a suit for damages for breach of the 
covenant arose on the date of the sale. I rely on 


Halsbury: Laws of England, Vol. 26, pp. 462, 464, 466, 


where it is pointed out that such a covenant is not a continuing 

covenant but is broken once and for all at the time of the convey- 
ance if there is then a defect in title; and, consequently, time 
begins to run forthwith. 


This principle has been followed in India; e.g., in the case 
of 
Tulsiram v. Murlidhar, [1902] 1. L. R. 26 Bom., 750; at p. 754; 
and was discussed with approval in the case of 
Ardesir v. Vajesing, [1901] I. L. R. 25 Bom., 693; at p. 603. 


The same rule is laid down in 
Dart: Vendors and Purchasers, 7th Edition, pp. 788, et seq ; 
% 
and a distinction is drawn there, as well as in the passage from 


Halsbury’s Laws of England cited above, between a covenant 
of title and a covenant for quiet enjoyment, as to the point% 
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time from which limitation for an action for breach begins to run 
in either case. 


In the case of 
Pe Tiwari v. Raghunath Tiwary, [1888] I. L. R. 11 AML, 27 at p. 
, F. B, 

Eper, C. J., remarked that if the suit had been for the breach 
of a covenant of title, no doubt the period of limitation would be- 
gin to run from the time when the deed was executed. As, how- 
ever, there was no covenant of title in that case but only a coven- 
ant for quiet enjoyment, it was held that the cause of action did 
not arise until the happening of an event disturbing that enjoy- - 
ment. 

I am further supported by the cases of 

Turner’ v. Moon, [1901] 2 Oh., 825 ; ” 
The Secretary of Siate v. Pemmurajs, [1916] 30 M. L. J., 575 ; 8. 
C., 35 I. O., 254. . 


The cause of action having avisen on the date of the sale, 
the suit should have been brought within six years of that date, 
under Art. 116 of the Limitation Act. As has been laid down 
in many of the authorities already cited time begins to run, in 
such cases, from the date of the con,syance, although the vendee 
may not have knowledge of the dz.-ct in the title. It is, there- 
fore, immaterial when the plaintiffs came to know of the existence 
of the mortgage. At any rate, t. had knowledge of it when 
they were made parties to QOhatri Lal’s suitin 1902. Even if 
it be regarded that the cause of action arose on the date of the 


- decree in that suit, the present suit is still barred by time. 


Baldev Ram Dave, for the respondents, was not called 
upon. 


The judgment of the Court was delivered by 


Picaort, J.—This is an appeal by the defendant in a suit. 
which, as brought, was a suit for damages on account of the breach 
ofa covenant of indemnity contained in a sale-deed of the 4th 
of July, 1901. That deed in itself arose out of and formed the 
completion of a transaction embodied in a previous deed of 9th 
of January, 1899. The plaintiffs in this case represent the trans- 
ferees of the vendees under these two deeds and the defendant 
the vendor in each of these deeds. The vendor purports to convey 
certain property free of all encumbrances, and in each of them 
there is a covenant setting forth what is to happen in the event 
of its being found that the property is in fact encumbered, and 
in the event of the vendees being disturbed in possession or 
having to make auy payment on account of some previously existing 
encumbrance. The matter is clearer in the earlier of the two 
Meeds, but no doubt the point has to be decided with reference 
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to the agreement as embodiedat the end of the deed of July the 4th, Civis 
1901, on page 8 R. of the book before us. We have only referred ig 
to the previous document in order to explain the nature of the en 
transaction as throwing light on the intention of the parties and Ray Dyrari 
the footing on which they were dealing with one another. Unfor- > r. 
tunately in the deed of July the 4th, 1901, there has been a clerical HaARpwart 
error on the part of the scribe in that very portion of the document ae 
which is most material for our purpose. Weare not sure that Piggott, J. 
this error is really vital to the decision of the question argued 
before as, but the error is there and it is as well that atténtion 
should be called to it. A certain word in the deed may have been 
intended to be written as “Maqabal” or as “Fazil”. As the document 
- stands it is actually written “Faqabal,?” which is nonsense, but 
it must be intended to be read as one or other of these two words. 
Now. on the one reading the expression is correctly translated in 
our paper book by the words “or if any excess amount is charged 
against them,” on the other reading, we may translate ‘or if they 
are -held chargeable with any prior encumbrance.” The latter of 
these two readings would be less favourable to the appellant’s 
case and for the purposes of argument we may adopt the former. 
The covenant then is that, in the event of the vendees having to 
pay some excess amount, that is to say, some further charge over 
and above the sale consideration set forth in the deed, the estate 
of the vendor will be liable to make it good, together with damages 
and costs. Immediately before the words above set forth there is 
a recital that the property is conveyed to the vendees free from 
all debts and liabilities or claims. Then follows the agreement 
that if any portion of the property passes out of the possession of 
the vendees, or they fail to obtain possession or finally, in the 
alternative, if any excess amount is charged aganist them, the other 
property of the vendor will be liable for damages. It subsequently 
transpired that there was a prior encumbrance on the property con- 
veyed in the shape of a mortgage in favour of one Chatri Lal. A 
suit was brought on this mortgage in which the present plaintiffs, 
the vendees, were impleaded along with the original mortgagor. 
The claim was contested, but resulted finally in a decree in favour of 
Chatri Lal, and in order to save the property from sale under that 
decree the present plaintiffs, the vendees under the deed of July the 
4th, 1901, had to pay up the sum now claimed by them, consisting 
of the mortgage money due to Chatri Lal aleng with interest and 
costs. In the court below tbis claim was resisted upon a variety of 
pleas, some of which are repeated in the memorandum of appes’ 
now before us, but the appeal bas been argued upon one grouna 
only, namely on the plea of limitation. ~ 
There was an issue on this point in the court below (issue No. 5), 
and the learned Subordinate Judge disposed of it very briefly, by 
pointing out that in his opinion the cause of action accrued to the ® a 
plaintiffs in the month of May, 1915, when they had to pay the 
ZVI 90 R 
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| 
' Ovu money ' to Chatri Lal, and that this plaint bad been filed with 
1918 grêt promptitude i in the month of July; 1915. He held therefore 
aoe that it:was clearly within’ time.’ Curiously enough,'in the memo- 
Ran Dorarı randan of'appeal beforé’ us this finding on the quéstion ‘of limita- 
. og tion is not in expréss terms challenged. We have been told “how- 
ee ever'that there has been some error or oversight about the draft- 
se ing’ of the memorandum of appeal and that the plea taken in the 
Piggott, J. fist paragraph was intended ‘to réad, “ that the plaintiffs had no 
subsisting cause of action,” and so’ raised the’ question of limitation. 
At any rate`we have heard the appellant on this point and it was 
within ‘our ‘discretion to do so. The plea is baséd upon the 
coritention that the agreement embodied in the last paragraph of 
the ‘deed’ of July the 4th, 1901, was simply a covenant of 
title, that ‘there was a breach “bE this covenant the moment 
the deed itself ‘was executed, that a cause of action accrued to the 
plaintiffs ‘on that very date and that consequently tha present 
suit is barred under the six years rule of limitation. Ag, sub- 
sidiary arguments on this'point' our attention has been drawn to 
the fact'that the mortgage ‘in favour of Chatri Lal was'a register- 
ed document, ` of which it might be said that the flaintiffs had 
constructive notice, and that in any event they had actual notice 
of it when Chatri’ Lal instituted his suit, which was as long ago 
as the year 1902. The argument before us has proceeded ‘apon 
lines which’ evidently were not followed in the court below. 
Our attention bas been drawn toa number of rulings, of which 
the decison ‘most in ‘point is’ that in Hari Tewari v. Raghunath 
Tewari (1), What that’ case seems to us'to lay’ down is that, if 
the plaintiffs in a sdit like the present were bound to rely solely 
upona covenant of title, whether express or implied, it might 
be held that limitation ran against them from ‘the date of the 
execution ‘of the deed; but in that suit itself a distinction was - 
drawn,’ and the plaintiffs were ‘held’ to be’ within time, because 
they were not suing upon a mere covénant of title, “and it’ was 
teld that fheir cause of ‘action arose ‘long subsequently when 
they wére dispossessed of a ‘portion of land then’ i in “question. 





Similarly i in the present case, it seems to us that the plaintiffs 
E are entitled to rely upon the words already set forth as & covenant 
of indemnity and to bring a suit upon them from the date on 
which ‘they suffered actual loss by reason of their being compelled & 
to pay off the prior mortgage charge. The decision of the court 
ee on the issue of limitation therefore appears to be substanti- 
ally correct on the ground on which it proceeds, although ‘the 
point y ‘was not fully argued. The appeal, therefore, fails and we 
dismiss it with costs, 


_ “D Ke Me | Appeal dismissed 
(1) [1888] 1. L. R. 11 All., 27, F. B. 
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ANANDGIR (Defendant) Cavin 
ITSUS 1918 
: : ri 7 
SRI NIWAS (Plaintif) | oe 
dgra Tenancy Act (11 of 18901), section 198—Order of remand—d ppeal-— — 
Prelimanary and final decree. rae j 


Plaintiff brought, a Buit to be declared the proprietor of aomuaf. Tho Banas, J 
court of first instance dismissed the suit. The lower appellate court 
sot aside that decree and allowed the appeal to the extent that it held the 
® plaintiff entitled to be declared a rent-free grantes of so much of the 
find as was ontercd in his name. It then added that ‘ the suit be ro- 
manded to the lower court for determination of the revenue payable by 
the plaintiff- -appellant ’ — Held that the order being one of remand no 
second appeal lay to the High Court; and as there was, no provision in 
the Tenancy Act about preliminary or final decrees, the order could not 
be appealed against as a preliminary decree. 


SECOND APPEAL from a decision ‘of B. C. Forges, Esq , District 
Jadge of Cawnpore, modifying’ a decree. of Pandit Gursewak 
Upadhya, Assistant Collector, First Class of Fatehpur. 


The plaintiff brought a suit in the court of an Assistant Collec- 
tor first class to be declared proprietor of certain muaf land under 
section 158 of the Tenancy Act. The main plea in defence was 
that the muafi had been resumed long ago, and that the plaintiff 
was only an occupancy. tenant of the land. The Assistant Collector 
found against the plaintiff and dismissed his snif. On appeal the 
District Judge found that the plaintiff had become proprietor; the 
decree of the Assistant Collector was, accordingly, set aside, the 
plaintiff was deolared proprietor, and the suit was remanded to the 
first court for determination of the revenue payable by the plaintiff. 

, Against this decision the defendant filed a second appeal to ihe 

High Court. The appeal was heard by a single Judge,’ and then 

© put up’ before a Bench of two Judges. 

N. C. Vaish, for the respondent, took a preliminary ‘objection 
that the appeal did not lie. 

The District Judge has remanded the suit, and, under the 
Tenancy Act no appeal is given from an order of remand. Section 
182° which’ is the section which provides for a second appeal to the 
High | Court does so only’ from decrees, section 193 excludes the 
application to suits under the Tenancy Act of the Provneny oy 

- 98 A. No, 1544 of 1016. 
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chapter XLIII of the Code of Civil Procedure of 1882, correspond- 
ing to Order 43 of the present Code. Order 43, rule 1 (u) of the 
Code, which provides an appeal from an order bof remand, has there- 
fore no application to Rent Court suits. Hence, no appeal lies 
from the order of remand. I rely on the following cases. 


Vilayat Husen v. Maharaja Mahendia Chandra Nandy, [1905] 
I. L. R., 28 AIL, 88; 


Zahur Ali v. Sher Ali, [1905] I. L. R., 28 All, 283; 
Gulzari Lal v. Latif Husain, [1916] 14 A. L. J. R., 84. 


Unless an appeal is expressly provided for by the Tao Act 
it will not lie; nor will it be sustained upon any analogy furnished 
by the provisions of the Oore of Civil Procedure. I am farther 
supported by the cases of 


Karanpal Singh v. Bhimma Mal, [1910] 7 A.L J. R., 246; á 
Kirpa Devi v. Ram Chandar, [1918] 16 A. L. J. R., 231, j 


Haribans Sahai, (for Nawal Kishore), for the appellant (in reply 
to the preliminary objection’.—The appeal is in form and substance 
an appeal from a decree and not an appeal from a mere order of 
remand, It ig submitted that the decision of the District Judge 
amounts toa decree. It is to be remembered that the definitions 

of “decree” and “order” given in the Code of Civil Procedure 


have not been adopted by the Tenancy Act and do not apply to all 
cases under that Act. 


Zohra v. Mangu Lal, [1906] I. L. R., 28 All, 753. F. B. 


So, the notion derived from the Code of Civil Procedure that 
where an appellate court reverses the decision of the first court 
and remands the case the decision of the appellate court amounts 
merely to an “order” and not a “decree” has to be discarded in 
considering cases arising under the Tenancy Act. The Act itself 
furnishes no definition of what is and what is not a “decree ” within 
the meaning of the Tenancy Act. 


The District Judge had decided all the material issues in the 
case ; and the remand order related only to the assessment of re- 
venue, as regards which there was no issue in the court of the 
first instance; nor was it a substantial issue between the parties. 


[Kxox, A. C. J., referred to section 158 of the Tenancy Act. ] 


The order of remand related only to a matter which did not 
affect the real merits of the claim but was purely a matter of 
arithmetical calculation. The decision was-a “decree” in sub- 
stancé. It amounted to a preliminary decree if not a final decree; 
and the remand order was for the purpose of determining the 
proportionate revenue and preparing the final decree. The Board 
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of Revenue of the United Provinces has taken this view in the case 
of 
Tikaram Singh v. Kunwar Sen, [1916] Unreported Decision of the 
Board of Revenue in Petition No. 23 of 1916-16, decided on 2nd August, 
1916. 


The matters decided in this preliminary decree could not be 
questioned in appeal from the final decree; and if the present 
appeal be held incompetent then the appellant will have absolutely 
no remedy. Such a decision will lead to great hardship and failure 
of justice. 


N. C. Vaish, in reply.—The appellant contends that in a case 
Jike the present the order of remand amounts to a decree so as to 
be appealable under section 182. Ifit had been the intention of 
the Legislature to give certain orders passed under the Aot the 
fogce of decrees so as to be appealable as such, it could have given 
a definition of ‘ order ” or of ‘‘ decree” in the interpretation clause 
of the Act in furtherance of that intention. The Legislature has 
not done that ; there is nothing to indicate that it ever intended to 
make any distinction between one class of orders and another, in 
this respect. 


There is no such thing as a preliminary decree under the 
Tenancy Act. The Act recognizes only one decree, namely, a 
final decree. 


A comparison of the language of section 177 of the Tenancy 
Act and sections 96, 97 and 100 of the Code of Civil Procedure 
clearly shows the distinction between the meanings attached to the 
term ‘‘decree” in the two Acts. The words used are ‘ the decree” 
in section 177 of the Tenancy Act, which connote only one class of 
decree ; while the words in sections 96, 97 and 100 of the Code 
are “every decree,’ which connote several classes of decrees. 
And further, there is a specific mention of the term “ preliminary 
decree ” in section 97, Civil Procedure Code. 


It is from the decrees passed in the suits included in the 
fourth schedule of the Tenancy Act that appeals are provided for 
and the only decree, mentioned in the fourth schedule, under sec 
tion 158 is a decree “for the assessment to revenue of a rent- 
free grant.” That is the only decree, therefore, from which an 
appeal can lie in a suit under section 158. Any order passed 
prior to such a decree cannot possibly amount to that decree and be 
appealable as such decree. 


To regard the decision of the District Judge as a preliminary 
decree and to hold it to be appealable would be inconsistent with 
the provisions of the Tenancy Act. As was held in the case Yin I. 
L. R., 28 All., 753, a provision of the Code of Civil Procedure 


which would be inconsistent with the provisions of the Tenancy At 


cannot be applied. 
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court of first instance dismissed his claim altogether. He then 


714 HIGH coUet fab a. dn. 
The judgment of ihe Court was delivered by 


© Kwox, AvC.d'—Tho plaintiff in thé’ court’ of' first"itistance is 
the respondent here. He brought a suit’ in the’ Revenue Court 
in which he prayed that he might be declared proprietor of a 
disputed, muaf and that costs ete., might be granted to him. The 
went in appeal to the District Judge of Cawnpore who ordered 
that the decree of the lower court, that is to say, the court of first. 
instance dated the 13th of March, 1916, be set aside and the appeal 
be allowed to the extent that the plaintiff wag entitled to be de- 
clared ‘rent- free grantee’ of 80 much of the land in suit as he was 
then entered in the revenue papers as occupancy tenant of the 
same. The order however did not top here. It went on as 
follows :—* That the suit be remanded to the lower court foy 
determination. of the revenue payable by the plaintiff-appellant. 
Thé defendant has now come to this Court and asks that the, 
decree of the lower appellate court be set aside and the decree of 
the Assistant Collector be restored of any other order that may be, 
deeméd fit, may bë passed. Various pleas were then set out 
attacking the judgment of the District Judge. Upon the appeal 
being chlled‘on in this Court’ for héaring’a preliminary’ Pn 
was at‘once raiséd'on behalf of- thé’ plaintiff’ respondent, nam 
that no second appeal lies from the order of the District’ Judge 
In support of the contention stand was taken upon section 193 of 'the 
Agra Tenancy Act of 1901'and it was contended on the ground set 
out in clause (a) of section 193 that the provisions of the Code of 
Civil Procedure did not apply to the procedure ‘in suits and other 
proceedings under the Rent Act. Our attention was called to the 
caso of Vilayat Husain v. Maharaja Mahendra Chandra’ Nandy (), 
and Gulzari Lal.v. Latif Husain (2). The learned’ Vakil for the 
appellant meets this objection by maintaining that he is not appeal- 
ing from any order but from a decree’ and so seeks . to bring the 
case away from clause (a) of section 193. He dwelt a great deal 
upon the hardship that, if'it was held other Wise, he would have 
no'retiédy. Be that as'it may, we are'heré not to make law but 
to’ expound it ad/it stands and it appéars to us that ‘the only mean- 
ing’we can put upon clause (a) of section 193 of the Rent’ Act ‘is ’ 
that no appeal lies from an order of this kind. He contended that ` 
the'decision of the’ District Judge of Cawnpore was in reality'a 
preliminary 'deòrés. We'haveé considered this but'wé are unable 
to agree with it. The Tenancy Act says nothing froin first to ‘last’ 
about preliminary- or final ‘decrees. The result is that'the objection 
prevails and the appeal is dismissed with costs. There is a cross- 
objection but we have heard nothing about it from the beginning” 
of the casé'up-to this moment. It stands dismissed. 
se EE Appeal dismissed. 
(1) [1905] 1. L. R. 28 Al, 88. (2) [1916] 14 A. L. J. B., 84. 
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AZIZ-UR-RAHMAN 
versus 
HANSA* 


Statute, interpretation of-—Act XII of 1859 (Workmen's Breach of Contract 
Act)—Breaoh of contract—Refusal to work—Provisions of Act to be strictly 
enforced. 


`The provisions of Act No XIII of 1859 are not confined only to 
fraadulent breaches of contract as atated in the preamble. 


Hence, where a workman madea contract under the Act and subse- 

a quently refused to complete the contract agreeing to refund the money 

advanced to him and the Magistrate refused to enforce the provisious of 

the Aot at the instanoe of the employer A8 being inapplicable, held that 

the Magistrate was bound Lo aot ‘aooording to the Aot. Bakhtawar v. 
Emperor, [1918] 16 À. L. J. R., 164, followed. 


CriminaAL Revision from an order of W. H. Wass, Esq, 
District Magistrate of Agra. 


Narain Prasad Asthana, for the applicant. 
The opposite party was not represented. 
The following judgment was delivered by 


Kwox, A. O. J.—This is an application for revision of an order 
passed by the Magistrate of Agra whereby an order of a first class 
Magistrate of Agra was confirmed. ‘he first class Magistrate of 
Agra had before’ him an application asking him to enforce the pro- 
visions ‘of sections 1 and 2 of Act No. XIII of 1859. All that 
appears before me on the record is an order i in which the learned 
Magistrate arrives at the conclusion that the suit does -not lie under 
Act No XIII of 1859. No evidence appears to have been taken, 
and all that’ is on the record is the contract. Act No, XIII of 
1859 is an Act which has been extended to the station of Agra. The 
contract is upon a stamp paperand it recites that it is a contract 
under Act No XIIT of 1859. The first class Magistrate sets out what 
he believes to be the obvious object of Act No, XIII of 1859. He 
says that “it was designed to prevent coolies or labour contractors 
fraudulently bolting with the advances necessary for obtaining work 
from them and it was not designed to secure the employers enforce- 
ment of elaborate contracts with skilled artizans.” I do not know 
from what source the learned Joint Magistrate obtains this. There 
is nothing in the Act to this effect. The learned Joint Magistrate 
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will do well to consider the ruling by which he is bound, namely 
Queen-Empress v. Indarjit (1). Having placed this interpretation 
upon the object of the Act the learned Joint Magistrate went on to 
pass an order for which there is no warrant that I know of. That 
order runs as follows :—* The accused till to-morrow should produce 
balance of money due to the complainant. If he does so and the 
complainant takes it, accused will be acquitied. If he does so and 
complainant refuses the money, the case will be dismissed. If he 
does not produce it, it will be a clear case of bad faith and I shall 
proceed against him under Act No. XIII of 1859.” The morrow 
came and the accused produced the money required of him. The 
complainant refused to take it saying that he wished to have 
the work done by the scoused. The learned Joint Magistrate 
professed to act upon a ruling of the Bombay High Court (2), 
to which he is not subordinate and which he should not follgw 
when he has before him rulings of this Court. I cannot more- 
over sanction the unwarrantable language used by the Joint Magis- 
traie regarding an Act in the statute book. He says “it is altogether 
preposterous that this Act designed to protect people who make cash 
advances in order to import or secure manual labour from people 
not worth powder and shot in the Civil Court should be prostituted 
in this way by employers of skilled artizans.” The learned Joint 
Magistrate had no right to use language of this kind regarding a 
statute which is in force and which he is bound to respect. The 
Act is in full force in the station of Cawnpore for instance and for 
ought I know may be in full force in the station of Agra. I call 
the attention of the court below to the case of C. J. Lucas v Ramai 
Singh and Bakhtawar v. Emperor (8), both to be found in 16 A. L 
J. R, 164. The learned Joint Magistrate says that he cannot 
compel Hansa to continue the work which he contracted to perform 
because it requires him to sit very near the fire. He is said to have 
been working in the same situation in another factory. This may 
or may not be true. But the matter should have been enquired 
into and evidence fully taken. This was not a case for summary 
disposal. I set aside the orders of both the courts below and I 
return the case in order that it may be dealt with strictly in accord- 
ance with the provisions of Act No, XIII of 1859. 

(1) [1889] 1. L. R., 11 Al., 262. 

(2) See Queen-Empress v. Rajab, [1892] I. L. R., 16 Bom., 368. 

(3) [1918] 16 A. D. J. R., 164. 
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BEHARI LAL (Judgment-debtor) 
versus 


BALDEO NARAIN AND orHEets (Deeree-holders)* 


Code of Civil Procedure (Act V of 1908), section 115— Revision—Jurisdiction 
of High Court——Question of law or fact bedring on jurisdiction of court— 
High Court may interfere when such question wrongly decided. 


In execution of a decree a house belonging to a minor was advertised 
for sale. An application wag putin for the adjournment of the sale. 
® The vakalainama under which the application waa filed had been executed 
eby one Gaya Prasad; it did not appear on the face of the vakalainama that 
he was executing it as guardian of the minor. An affidavit was also filed 
in support of the application, and the two together made it clear that he 
was acting as the guardian of the minor. The adjournment was granted 
for bix days, and after the expiry of the period the sale was held and the 
property was sold for very much less than its proper value. An applica- 
tion was made ander Order 21, rule 89, of the Code of Civil Procedure by 
the Vakil who had applied for the adjournment. It purported to be tender- 
ed on behalf of the minor. The conrt of first instance rejected the appli- 
cation on the grouad that the minor had not been represented by a next 
friend Thie order was affirmed by the lower appellate court :—Held, in 
revision, that when a question of jurisdiction was involved the High Coart 
was’ competent to revise a finding of law or fact bearing on a question 
of jurisdictions Balakrishna v. Vasudeva Ayyar, I. L, R., 40 Mad., 793, 
explained. 


Orvin Revision from an order of F. D. Simpson, Esq., Dis- 
trict Judge of Allahabad. ; 


Motilal Nehru and Radha Kani Malaviya, for the applicant. 


W. Wallach, S. M. Sulaiman, Ibn Ahmad, Tej Bahadur Sapru 
and Sital Prasad Ghosh, for the opposite party, 


The following jadgment was delivered by 


Ryves, J.—The facts out of which this application arises 
are admitted. A suit was filed against a minor, Behari Lal, under 
the guardianship of his brother; Gaya Prasad, and a simple money- 
decree was passed against him for a sum of Rs. 238-15-0. In 
execution of that decree, house property belonging to the minor 


was attached and advertised for sale. The sale was fixed for the < 
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14th April, 1917. On the 13th of April, 1917, an application 
was made by Gaya Prasad, as guardian of the minor, asking for the 
adjournment of the sale. The application was put in by a Vakil of 
the court under a vakalainama executed by Gaya Prasad. In the 
body of the vakalatnama which is a printed document, and which is 
usually filled in by the Vakil himself or his clerk, the name of 
Gaya Prasad was not entered. The document readg “I..sseseessas 
appoint, ’—so and so. It was executed by Gaya Prasad. Of this 
there is no question, but he did not add that he was executing it 
as the guardian of the minor. Along with thia application there 
was filed an affidavit by Gaya Prasad. Taking the two together it 
was quite obvious that the application for adjournment was being 
made by him as guardian of the minor.through the vakil whom he 
had appointed to act for him. The court accepted the application 
to this extent that it granted an adjournment of the sale for six days 
and the 20th of April, 1917, was fixed. On that date the sale fas 
held and the property was knocked down to an outsider: ¢.,°to a 
person who was no party to the suit, fora sum of Rs. 180, the 
opposite party here. It is admitted that the property was worth 
a very great deal more than what it was knocked down for. On 
the 4th May, 1917, an application was made under Order 21, 
rule 89 by the same Vakil. It purported to be tendered on behalf 
of the minor. The proper amount had been paid into court within 
the time allowed and the application must have been accepted by 
the court and the sale set aside unless the application was not in 
order. The court of first instance rejected the application in these 
terms :—“ This application under Rule 89, Order 21 of the Code 
of Civil Procedure has been presented by the applicant who is a 
minor and it is not presented by a next friend. Ihe minor’s appli- 
cation was filed through a pleader who does not appear to have 
been retained by him, wide, the vakalatnama. The application is 
against the provisions of Rule 5 (1), Order 32 of the Code of Civil 
Procedure and is also vague. No order can legally be passed on 
it without the minor being represented by a next friend. I there- 
fore reject this application with costs.” That is the order really 
in question here. The lower court found, and rightly found, that 
the application in itself was not vague and that it entirely complied 
with Order 21, rule 89, but it held substantially for the same 
reason as the first court that the application had not been properly 
presented on behalf of the minor, and rejected the application. 
From this order no appeal lies to this Court; hence an application 
In revision. : 


Two arguments are raised against my interfering. First of all 
it is eaid, on the authority of Balakrishna Udayar v. Vasudeva Ayyar 
(1), and three recent rulings of this Court, reported in 16 A. L. J. R., 
pages 433, 495 and 535, that this Court has no power to interfere. 


(1) [1917] I. L. R., 40 Mad., 793. 
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It is said that the lower court had jurisdiction to go wrong and, 
assuming it did go wrong, that decision is final. Secondly it is 
argued on the merits that the decision on the point of law is correct. 
It seems to me that, put in plain language, the court declined to 
hear the applicant. It declined to hear the minor himself because 
of his minority, and declined to hear the pleader because of a 
supposed defect in his vakalatnama. It seems to me that if the 
court was wrong in its reasons for not hearing the pleader and 
therefore not accepting the application, it declined to exercise a 
jurisdiction vested in it, or at least acted with material irregularity 
in the exercise of its jurisdiction. There is one passage in the 
judgment of the Privy Council report (I. L, Rọ 40 Mad.) which, 
read by itself, and separated from the context and read without 
consideration of the facts of that case, does support the objection 
ofthe opposite party. It is the sentence which is reported at 
page 799, and runs as follows :—“ It will be observed that the 
section (115) applies to jurisdiction alone, the irregular exercise 
or non-exercise of it or the illegal assumption of it.” But the 
judgment does not end there, it goes on to say:—‘' The section is 
not directed against conclusions of law or fact in which the question 
of jurisdiction is not involved, and if the appellants’ contention be 
correct, then, if the Civil Court should absolutely and whimsically 
decline to exercise its jurisdiction and refuse to make any orders 
as to the filling up of vacancies, no matter how many existed, there 
would not, in a case such as the present, be any remedy available 
under this section and no appeal would lie.” In that case the 
District Judge purporting to act under a particular section of a 
particular Act construing the section as he did, held that he had 
jurisdiction to pass a particular order, and passed it. Objection 
was taken to this order before the successor of the District Judge 
on the ground that the former District Judge had no jurisdiction 
to pass it. The court held that he had. An application was then 
made to the High Court of Madras in revision, and it was argued 
that the High Court had no power to interfere, one argument 
being that the decision of the court below was at the most a wrong 
decision on a point of law. The High Court repelled this objection 
and did interfere in revision, and the Privy Council upheld its 
decision. It seems to me what the Privy Council case decided 
was that the section (115 of the Code of Civil Procedure) is not 
directed against conclusions of law or fact in which the question of 
jurisdiction is not involved. (I think the words which I have italicis- 
ed are most important). It seems to me to follow from this that 
where a question of jurisdiction is involved this Court is competent 
to revise a conclusion of law or fact which bears on a question of 
jurisdiction. In the case before me it seems to me that dn the 
point of law decided, a question of jurisdiction is involved, there- 
fore I think I have jurisdiction to consider that point on the 
merits, 
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Three recent cases of this Court, however, are quoted in support 
of the objection. The first case is that of Fazal Rab v. Manzur 
Ahmad (1). On the face of it, that case looks very like the present 
case, but there the only point decided was that payment of money 
into the Treasury was not a payment into court within the meaning 
of Rule 89, Order 21 and this Court held that, if that decision was 
a wrong one it could not be set aside in revision. There no 
question of jurisdiction was involved. In the next case at page 499 
of the same Volume, also no question of jurisdiction was involved. 
In the last case, to which I was a party, a question of jurisdiction 
was involved. The case was decided only a very short time ago 
and I remember perfectly well that we did go into the merits and 
were satisfied that the order of the courts below in returning the 
plaint, was a proper order and one which the courts had jurisdic- 
tion to pass and should have passed. That case, therefore, in my 
opinion is not a helping guide. In that case no authorities were 
cited. I must confess that I had not then studied the Pivy 
Council case in 40 Madras as carefully as I have since done, and 
Iam inclined to think that perhaps the judgment was expressed 
unnecessarily broadly. It seems to me on full consideration that 
the Privy Council case gives me jurisdiction to go into the merits 
of the decision in this case on the point of law involved. 


There is one other aspect of the case which I think should 
not be lost sight of. The defects, if any, in the application or the 
power of attorney, were purely° technical, and seeing that the pro- 
perty of a minor was at steke, I think, that ifthe court had doubts, 
it would have been well advised to have called evidence and as- 


. certained whether the guardian had in fact authorized the Vakil. 


to make the application. I do not however base my judgment 
on this consideration though in my opinion it has weight. 


On the merits;—the application of the 4th of May, 1917, purport- 
ed, as I have said to be made by the Vakil on behalf of the minor. 
There was no fresh vakalainama, it is admitted, executed by the 
guardian of the minor authorizing the Vakil specifically to file this 
application. It seems to me that no new vakalatnama was re- 
quired for this particular application. The Vakil had been appoint- 
ed by Gaya Prasad toappear for the minor ina former stage of 
the litigation and also to put in the application of the 13th of 
April, asking for an adjournment of the sale in these very exe- 
cution proceedings. If that appointment was a good appointment, 
then it seems to me that it was still in force under Order 3, rule 
4 of the Oode of Civil Procedure. But it is argued that the 
vakalajnama executed by Gaya Prasad was not valid for two 
reasons. One that the clerk of the Vakil or some body should 
have recorded in the body of the application, for a second time, the 
r (1) [1918] 16 A. L. J. R. 433. 
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siatement that it was Gaya Prasad who was making the appoint- 
ment, afd as guardian of the minor. As the vakalatnama rans 
Gaya Prasad and no one else was making the appointment. It says 
so. “E... ... appoint” and although that vakalatnama was 
executed by Gaya Prasad, it is said to be invalid, as there was no 
statement in it to the effect that Gaya Prasad executed it as “ guar- 
‘dian of the minor” or some-such words. This seems to mea very 
technical objection. Except as guardian of the minor he had 
nothing whatever to do with the suit or the proceedings in execu- 
tion. I have already said he himself came into court and made 
the application for the stay of the sale on the 13th April, and put 
in an affidavit. The application showed that he had appointed the 
Vakil to act for the minor of whom, he, Gaya Prasad was the guar- 
dian. Jt seems to me therefore that the application of the 4th of 
May was in order, and that the court has failed to exercise its 
jutisdiction in not accepting it because it came to a wrong decision 
on & point of law. Undoubtedly if it had decided as I think it 
should have decided, it should have accepted the application. I 
therefore, setting aside the order of the court below, pass the order 
which I think it should have passed, i.e, I direct that the money 
paid into court be made over to the purchaser and the sale be set 
aside. The applicant will have his costs throughout. 


BABU RAM 


Versus 
EMPEROR." 


Indian Arms Aci (XI of 1878), sections 19 (f), $30-—Possession of unlicensed 
arms——-Search made by Sub- nspector without warrant from Magistrate— 
Oficer in charge of reporting station—Legality of search. 


Under section 80 of the Indian Arms Act, the power of search in 
respect of an offence punishable under clause (f) of section 19 of the Act 
is to be made in the presence of some officer specially appointed by name 
or in virtue of his pffice by the Local Government in this behalf, and the 
provisions of Chapter VII of the Act did not render illegal a search made 
by an officer-in-charge of a reporting station without a warrant from a 
Magistrate. l 

A 8ub-Inspector of police who was in-charge of a reporting station 
searched the house of the acoused reported as being in possession of arma 
without a license. The eaid officer had not a license from a Magistrate, 
bat he was specially empowered by the Local Government in virtue of hig 
office to make euch a search :—Held that the search was not illegal. 
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CRIMINAL ÅPPEAL from an order of A. G. P. Purra N; Esq., 
Sessions Judge of Mainpuri. 
C. R. Alston and A. P. Dube, for the.appellant. 
Lalit Mohan Banerji, (Government Pleader) for the wae 
The following judgment was delivered by | 


=a 


Piggott, J.—Babu Ram appeals against his conviction ona 


charge under section 19 (/) of the Indian Arms Act (No. XI of 


1878.) The case against him is that he had in his possession and 
under his control two swords, one gun, one pistol and certain ammu- 
nition in contravention of the provisions of the Arms Act, that is 
to say without having any license for the same. The evidence- bas 
been fully set forth and discussed in the admirably lučid: dnd 
convincing judgment of the Sessions Court and I do not ‘proppse 
to go into it at length. The essential facts are that a certain house 
was searched upon information given by one Khiali Ram, who has 
been produced as a witness for the prosecution, and that the arms 
which are the subject-matter of the charge were found in a recept- 
acle formed by hollowing outa log of wood, the receptacle itself 
being buried under-ground in a small room in a corner of the build- 
ing. The case for the defence is that the discovery of the arms in 
that place does not prove that they were in the possession or under 
the control of Babu Ram. The suggestion further is that itis a 
matter of fair inference from the evidence that they had been 
concealed in that place by enemies of Babu Ram in order to get 
him, or his father Hulas Rai, into trouble. The decision of the 
questions thus raised must depend upon the proper appreciation of 
certain evidence given by Sub-Inspector Mafnz Ali Khan and the 
witnesses Angan Lal and Sikhar Chand, on the one side, and the 
witnesses Maharaj] Singh, Chunni Lal ‘and Gokal on the other. 
Maharaj Singh and Chunni Lal were official witnesses to the search, 
that is to say the witnesses from the neighbourhood of the appellant's 
house whose attendance had been procured by the Sub-Inspector in 


‘accordance with section 103 of the Code of Criminal Procedure. 


The Sub-Inspector had complied with the law by calling in these 
two persons; but the fact that he had done so does not bind the 
court to accept as true their evidence if it can-be shown to be false. 
In the present case the Sub-Inspector for reasons sufficiently 
apparent had taken the trouble to secure the attendance of two 
other witnesses ; the evidence given by himself and by these men, 
Angan Lal and Sikhar Chand, receives strong corroboration from the 
unimpeachable testimony of Rai Bahadur Man Singh, Superintendent 
of police, and Mr. Sheorakhan Singh, Deputy Magistrate. I have 
not the slightest doubt, after an examination of the record, that 
the learned Sessions Judge, who had the concurrence of the 
assessors, was perfectly right in rejecting the evidence of Maha- 
raj Singh, Chunni Lal and Gokal. Anything lesa convincing 
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on ther face of it I have rarely read. Their assertion that 
the house in question had been lying vacant for years is con- 
clusively disproved by the observations made on a subsequent 
date by: the Superiatendent of police and the Deputy Magistrate. 
The .most crucial point in their evidence, namely the assertion 


-that ‘the Sub-Inspector on entering the house went srtaight to 


the remote and somewhat isolated chamber in which the discovery 
was made, is introduced ina singularly unconvincing manner in 
the evidence of Maharaj Singh, and is in my opinion quite sufficient- 
ly contradicted by the ordinary probabilities of the case. The 
conduct ascribed to the Sub-Inspeotor by the defence evidence is 
that of a man at once unscrupulous and singularly guileless and open 
in betraying himeelf by his actions. Iam satisfied that the inner 
rogn i “in_which these arms were found was under the control and in 
the-execlusive possession of the appellant Babu Ram. He had the 


' kd} of the outer door of the house in his own possession. He was 
” the®nly inhabitant of the house ‘(along with his family) at the 


time of the search ; and he produced’ from his own possession the 
key of the inner room, from which alone the small closet in which 
the unlicensed arms were found could be approached. I have not 
been asked by the prosecution to re-consider the question whether 
the learned Sessions Judge was right in refusing to record the 
conviction in this case under the first clause of section 20 of Act 
No. XI of 1878. Personally I find it difficult to understand with 
what purpose the offences mentioned in clause (f) of section 19 of 
the said Act are included in the list of offences specified in the 
first portion of section 20, if that section was not intended to 
apply to such a case as the present. The question must not 
be confused by reference to thé wholly distinct question of the 
scope of the second clause of section 20 of Act No. XI of 1878, 


‘in respect of which I in no way dissent from the opinion pronounc- 


ed by a learned Judge of this Court in the case of Ram Sarup v. 
‘Emperor (1). The sentence passed however was within the power 
‘of the court below under section 19 of Act No. XI of 1878, and I see 
no adequate reason for making a formal alteration in the conviction. 


A strong point has been made on behalf of the appellant of the 
alleged illegality of the search of this house by the Sub-In- 
spector Mafuz Ali Khan without a warrantlfroma Magistrate. I 


find nothing in the provisions of Chapter VII of the Indian Arms 


Act to make such a search illegal. Section 25 deals-with the 
special case of a Magistrate who receives information that a person 
who has arms, ammunition or military stores in his possession, is 
keeping them for some unlawful purpose, or that for any other 
reason such person cannot be allowed to remain in possession of 
the same without danger to the public peace. In cases falling 
under section 25 it is wholly irrelevant whether the arms, ammuni- 


tion or military stores in question are or are not covered by license.y 
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Unlicensed possession of arms punishable under section 19. dlause 


(f) of Act No. XI of 1878 is a cognisable offence, and is therefore- 


an offence which under the Code of Criminal Procedura a great 
many Police Officers are entitled to investigate. In the cpnduot - 
of such an investigation a search for the purpose of discovering: 


‘the arms in respect of which it is believed that an.offence has beén: 


committed would be legal under section 165 of the Code of Ori- 
minal Procedure. The Legislature however has seen fit to restrict 
the powers of Police Officers in the matter of offences punishable 
under section 19, clause (f) of the Indian Arms Act by the special 
provisions of section 30 of the said Act. The power of search in 
respect of an offence punishable under that particular clause of the 
Act is required to be made in the presence of some officer specially 
appointed by name or in virtue if his office by the Local Goren: 
ment in this behalf The Local Government. has seen fit to em- 
power, amongst other persons, Police Officer in-charge of reporéing - 
stations, by virtue of their office, to conduct such searches. Bab- 
Inspector Mafaz Ali Khan was on the date in question an. officer in- 
charge of a reporting station and there is nothing illegal in the 
action taken by him. Iam quite satisfied that the appellant has 
been rightly convicted and Iam not prepared to interfere with 
the severity of the sentence passed by the court below. I think 
the learned Sessions Judge has given adequate reasons for the 
same. I dismiss the appeal. The appellant -must surrender to 
his bail to undergo the unexpired portion of his sentence. 


) . Appeal dismissed. 
(1) [1905] I. L. R., 28 All., 302;9. C., 8 A. L. J. R., 883. 
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Hindu Law — Adoption— Divesting of estate by adoption-—Limitations of widows March, 12, 
power to adopt—Impartible raj—Whether the rule that adoption must ba to 13 and 14. 
last*mate-hollder applies to it. 


a 


VISCOUNT 
Hindu Law recognises the validity of an authority given to a widow HALDANE, 
Py her deceased husband to make a second, or even a third or fourth See 
adoption, on failure of the previous adoption to attain the object for whioh LORD 
the power is given, vis ,thə perpetuation of the deceased’s line to dis- SUMNER, 
charge the obligations that rest on a pious Hinda. Sach a power comes Ton 
to an end as goon ag any such adopted son attains full legal capacity to wp, Ayer 
continue the line: nor does it subsequently revive on his death, whether ALI. 
or not he leaves a gon of his owu or a widow capable of adopting to him. 
The rule that adoption mustbe made tothe last full owner applies 
just as much to an impartible raj (which is joint family property subject 
to an exception) as it does to separate property. 
Ramkrishna v. Shamrao, [1902] L L. R., 26 Bom., 526 (F.B.), approv- 
= ode i 
= APPEAL from a decree of the Madras High Court, dated April 
22nd, 1914, affirming a decree of the District Judge of Ganjam. 


Raja Adikonda Deo,- owner of the impartible zamindari of 
Chinnakimidy in the Ganjam district, died sonless in 1868, having 
given his widow a written authority to adopt. His brother Raghu- 
nada succeeded to the zamindari. In 1870 the widow adopted 
Braja Kishore Deo and the latter instituted a suit to recover the 
gamindari, which the Board decided in his favour in 1876 (wide 
3 I. A., 154). He held possession till his death in 1906: he left a 
widow, Ratnamala, but no son: and Raghumada’s son Varshuava 
Deo took possession, but dying afew days later was succeeded by 
his son Purushottama, the present respondent. 


In 1907 Adikonda’s widow purported to adopt the present 
appellant as son to Adikonda and he then brought the present snit 
to recover the samindari. The District Judge of Ganjam held 
that the widow had no power under the authority left by Adikonda 
to make a second adoption, but that even if she had such adoption 
would be invalid first, because of the existence of the widow Ratna- 
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‘mala, and second, because the adoption was not to the last male 


holder, and therefore could not divest the respondent, whether the 
zamindarl was regarded as separate estate or a8 co-parcenary 
property. Plaintiff appealed to the High Oourt, The~Judges, 
(Siz Agno.p Ware, O. J., and Sesaacist Aryar, J.) agreed- - 
that the second adoption was within the authority conferréd’” 
by Adikonda, but concurred in dismissing the appeal on “the 
ground that Ratnamala was alive when the adoption was made. 
On the question whether an adoption not made to the last male- 
holder could divest the estate vested in respondent they differ- 
ed, the Chief Justice remained of the opinion, expressed by him in 


Sivaguanam v. Ramasamy, [1912] 22 M. L. J., 85, 


. that it!could not, while BesmacIBI Aryar J., came to the conclusion 


that “ the Estate taken by survivorship by a member of the joint 
Hindu family is a conditional Estate subject to defeasance on the 
coming into existence by adoption or otherwise of a new member 
into the co-parcenary, that the rule of law thatin order thé} an 
estate once vested may be divested the adoption should be made te 
the last male-holder is not applicable to co-parcenary property, and 
that an impartible zamindari is Joint family property subject to an 
exception.” The proceedings before the High Court are reported 
at 38 Mad., 1105. 


Plaintiff appealed to the Privy Council. 
De Gruyther, K. C., (Dube with him) for the appellant.—There 


are two questions at issue: (a) the construction of the power— 
whether under it the widow had the power toadopt. On this I 
submit the High Court were rightin holding that she had ; (b) if sò, 
whether the power was exhausted and incapable of being exercised 
in consequence of Braja Kishore’s death leaving a widow. It is 
not alleged this. widow has adopted or has any power to adopt: 
but it is contended and had been held by the District Judge and 
the Chief Justice that anyhow the adoption is invalid as not being 
made to the last male owner. Ifthe zemindari had been separate 
estate I concede the adoption would have been bad: but it is not 
so: it is joint family property. Both Vaishnava and Purushottama 
took not by inheritance, but by survivorship : this is alleged in the 
plaint and not denied: for the purposes of this case, and as between 
the parties to the litigation, this must be treated as a joint family: 
even apart from the failure to deny this in the pleadings, respondent 
is estopped by the decision in the earlier case (3 1.A.,154). The 
rule that adoption must be made to the last male holder does not 
apply to joint families living in co-parcenary. 
_ Bachov Hurkisondas v. Mankorebar, [1907] 34 I. A., 107; 
Mt. Bhoobun Moye Dibia v. Ram Kishore, [1865] 10 M. I. A., 279. 


When a Hindu has given his widow a power to adopt and had 
placed no specific limitation to such power, the authority to adopt 
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is not exhausted by a first adoption, and can be again exercised if 
the son first adopted dies. 


+ Kannepalli Seryener ayana v. Pucha Venkata Ramana, [1906] 83 I. 
A. "145. 


sahe power to make iai second adoption is not extinguished by 

" thetexistence of Ratnamala. 
«= Bachoo Hurkisondas v. Mankorebai, (8. 0). 

In this last case the case in 3 I. A, 154, is treated by tne Board 
as concluding the point. 

B. Dube, followed :—Impartible property passes not by inherit- 
ance, but by survivorship : 

7- Kachi Kaliyanna v. Kachi Yuva, [1906] 82 I. A., 261. 

Such property is not subject to co-parcenary. 

ia ha Tara Kumari v. Chaturbhuj Narain Singh, [1915] 42 I. A., 

Rajat Rup Singh v. Rani Baisni, [1884] 111. A., 149 (154). 

S It is joint property in this sense only, that if the holder dies, 
the ext person to take will be decided by the right of survivorship 
under the Mitakshara. But the rule that adoption must be made to 
the last male-holder has never yet been applied to an impartible raj, 
and SrsHaairi Iver, J , has correctly held that it is inapplicable. 

Sir Erle Richards K. C., and J. M. Parikh, for the respondent, 
were not called on. 


Their Lordships’ Judgment was delivered by 


Viscount Ha:ipang.—This is an appeal from a decree of the 
High Court of Judicature at Madras which affirmed a decree of the 
District Judge of Ganjam. The main question to be decided relates 
to the validity of the appellant’s adoption. 

The suit is concerned with an impartible zemindari in the dis- 
trict of Ganjam called Chinnakimidi or Pratapgiri. In 1868 the 
holder of the zemindari was Raja Adikonda Deo, who wasa 
member of a joint Hindu family subject to the Mitakshara law. The 
following pedigree shows the relationship of the parties to E 


suit to each other :— 
CHANDRAMANI DEO. 


| 
mantis Deo Raghuoadha Deo Lokhana or 


(died 23rd November, 1868,) (dead), Lakshamana Deo 
(married Kundana Devi (alive) ). | (dead), 
i 


Brojo ie Deo, TEN. Appellant, TE eee Deo Brajaraja Deo 

first adopted son whose adoption is (died 18th Septem- (whose legitimacy 
(died 8rd September, in question. ber, 1906). is questioned). 

1906), married 
Ratnamala (alive). . 
Purushothama, Kunja Bihari, 
Defendant Defendant-Respondent 
(No. 1 Respondent) 
(since deceased). 
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„Before his death in 1868 Adikonda Deo, the then Raja, gave to - 
his widow, who was at that time enciente, a written authority to 
adopt-in the following terms :— 


‘As I know that my end, consequent upon the expiration of the terms l 
fixed by fateis approaching, I do hereby declare that in case you, who ars” 
at present pregnant, be delivered of a male issue, the said child alone 
shall inherit my talook as well as all my property, both movable and 
immoveable. Becoming the owner of movable and immovable properties, 
till he arrives at the proper age you will look after him; orif a danghter 
be the reanlt of your present pregnancy, you, adopting a son, who.imay 
be in your opinion worthy of the throne. and making him owner of the 
talook, &o , shall, pending the attainment of the said boy’s majority, 
take care of him. This agreement is executed with my free will.” 


On the death of Adikonda, his brother, Raghunadha Deo, tgok 
possession of the zemindari. The widow gave birth to a daugkter, 
and, acting on the authority, adopted to her husband a boy, Brojo 
Kishore Deo, in 1870. The adopted son instituted a suit to recover 
the zemindari from Raghunadha Deo, and this suit was decided in his 
favour by this Board in 1876, Having recovered possession of the 
zemindari, Brojo Kishore Deo held it until his death in 1906. He 
left a widow Ratnamala, but no son. Possession of the zemindari 
was then taken by Vaishnava Deo, who died later in the same year, 
aud was succeeded in the possession by the deceased respondent, 
Purushothama Deo. 


In 1907 the widow of Adikonda Deo purported to make a second 
adoption to her husband, under the terms of the authority already 
set out, by adopting the present appellant. The,latter, as plaintiff, 
subsequently instituted the present suit to recover the zemindari. 


Several issues were framed, but that on which the result of the 
appeal must in any view turn is whether the adoption was legal. 
For if this question be answered in the negative other issues which 
were raised before the courts below do not arise, and the root is 
cut from the appellant’s case, 


It is not in dispute that the|zemindari was impatible and des- 
cended by the rule of primogeniture to a single heir. When Brojo 
Kishore was adopted, he succeeded as though he had been the actual 
son of Adikonda, and, as this Board decided in 1876 with reference 
to this very succession in a case reported in 3 Indian Appedls, 154, 
he became entitled to oust Raghunadha, whose right to enter was 
only temporary, operating merely to prevent the ownership from 
being in abeyance pending any such succession to his elder brother 
as the adoption brought about. But when Brojo Kishore succeeded 
he became himself the full owner, from whom heirship must be 
traced instead of as earlier from Adikonda. The widow of the latter 
wag therefore in a different position whep she endeavoured to effect 
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the second adoption from that which she occupied on the former Orvin 
occasion. She could on that occasion, by exercising the power 1918 
conferred on her, establish a direct succession to the estate of her ee 

' Küsband Adikonda, which related back to his death, On the second Mapana 
occasion the ownership which had become vested in Brojo Kishore Monawa Dro 
had intervened, and it was only to his estate that she could possibly Krsan 
establish a succession. The learned Judges in the courts below aaa 
have all agreed in holding that any authority she could originally TAMA 

be taken to have received to make a second adoption had become — ANANGA 
inoperative by reason of the changed circumstances, and their BESEMA Deo. 
Lordships are of opinion that the conclusion so come to was right. 





Viscount 


The Hindu Law no doubt recognises the validity of an authority Haldane, 


given to a Hindu widow by her deceased husband to make a second, 
or even a third or fourth adoption on failure of the previous adop- 
tio&® to attain the object for which the power is given, viz, the 
perpetuation of the deceased’s line to discharge the obligations that 
rest on a pious Hindu. When the authority to make successive 
adoptions is alleged, two questions arise: (1) whether it was in fact 
given ; and (2), if so given, did it still exist in the widow when the 
subsequent adoption is made, 


In the present case their Lordships do not consider it necessary 
to decide whether the document before them can be construed as 
by its terms enabling a second adoption to be made. For the vital 
question here is whether after the adoption of ,Brojo Kishore Deo 
the power still survived in the widow of Adikonda Deo. 


When and under what circumstances the authority ceases to be 
exercisable has been considered in a number of cases both by this 
Board and the courts in India. The High Court at Bombay took 
the view that the power must be looked on as extinguished under 
analogous circumstances in the case of Ramkrishna vy. Shamrao (1), 
where OdANDAVAKKAR, J., delivering the judgment of the Full 
Bench, examines the authorities closely. He interprets earlier 
decisions of the Judicial Committee as having established con- 
clusively that, quite apart from any question of construction, there 
is a limit imposed by law to the period within which a widow can 
exercise a power of adoption conferred on her, and that when that 
limit is reached the power is at end. That limit may arise from 
circumstances such as those already referred to. The authorities 
on which he founds are the judgment of this Board as delivered 
by Lorn Kinaspown in Musammat Bhoobhun Moye Dibia v. Ram 
Kishore (2), and the subsequent judgments in Pudma Koomari v. 
The Court of Wards (8), and Thayammal v. Venkata Rama (A). 


(1) [1902] I. L. R., 26 Bom., 526 (2) [1865] 10 Mooro, J, A., 279. 
(3) [1863] 81. A., 229, (4) [1869] 14 I. A., 67. ` i 
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Their Lordships are in agreement with the principle laid down 
in the judgment of the Full Court of Bombay as delivered by the 
learned Judge, and they are of opinion that on the facts of the 


_ present case, the principle must be taken as applying so as to have 


brought the authority to adopt conferred on Adikonda’s widow to 
an end when Brojo Kishore, the son she originally adopted, died 
after attaining full legal capacity to continue the line either by the 
birth of a natural-born son or by the adoption to him of a son by 


_ his own widow, That widow was not a party to the suit, and, 


whether or not she had power to adopt to Brojo Kishore, it has not 
been established against her that she had no such power. Their 
Lordships think it right to draw attention to this circumstance, 
but they do not desire to be understood as saying that even in its 
absence the succession of Brojo Kishore and his dying after attain- 
ing full legal capacity to continue the line would not in themselyes 
have been sufficient to bring the limiting principle into operatjon, 
and so to have so determined the authority of Adikonda’s widow, 
who was not the widow of the last owner, and could not adopt a 
son to him. This conclusion is in their opinion in no way in con- 
flict with the previous decision of this Board as to the succession 
to this zemindari. There the title of Adikonda’s widow to displace 
Raghanadha’s succession was recognised. But Raghunadha’s suc- 
cession was of a character only provisional, and subject; to defeas- 
ance by the emergence of a male heir to Adikonda. 


Their Lordships will humbly advise His: Majesty that this 
appeal should be dismissed with costs. 


A. P. P. Appeal dismissed. 
Douglas Grant.—Solicitor for the appellant 
Chapman, Walker und Shepherd.—Solicitors for the respondent. 
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HIGH COURT. 


ee 


EMPEROR 
versus 


GULAB AND OTHERS * 


Penal Code (Acet XLV of 1860), sections 87, 800 (4), 804—Murder— 
Culpable homicide not amounting to murder— Fatal assault committed by 
ihres persons acting in concert. 
> Three men attacked two others with Jathis. A free fight took place 

® with the result that considerable injuries were inflicted on |both sides. 
One of the persons attacked recelved several severe injuries which culmi- 
nated in his death—the evidence for the prosecution was that some of the 
injuries were inflicted after the deceased had been felled to the ground. 
It did not appear, however, which of the injuries had been caused by 
which of the assailants, but the weapons used were lathis (lethal weapon) 
—and the three persons were acting in concert :—Hesld that the accused 
were guilty of culpable homicide not amounting to murder under section 
304 of the Indian Penal Code, inasmuch as the matter was sudden and 
the injuries had been inflicted in the heat of passion. 


Chandan Singh v. Emperor, 16 A. L. J. R, 11, dissented from ; 


Emperor v. Hanuman, I. L. R., 35 AIL, 560, and Emperor v. Ram 
Newas, I. L. R., 35 AIL, 506, referred to. 


Orman Revision from an order of Basu Jagat NARAIN, 
First Additional Sessions Judge of Aligarh. 


R. Malcomson, (Assistant Government Advocate) for the 
Crown. 


The opposite parties were not represented. 
The judgment of the Court was delivered by 


TuDBALL, J.—Notice was issued by a learned Judge of this 
Court to the three persons Gulab, Majid and Ghafur to show cause 
why they should not be convicted of an offence punishable 
under section 304 of the Indian Penal Code why the sentences 
passed on them should ‘not be enhanced, or why they should not 
be ordered to be re-tried on a charge under section 302 of the 
Indian Penal Code.- The facts -of the case as found by the court 
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below and which appear to us to have been correctly found, are as 
follows :—There was a sugarcane crop standing in three fields. 
It had been sown by the deceased Hardial and his pa: tners Jahangir, 
Bhagwan Sahai and others. These fields had been given to Hardial 
by the accused to enable him to recoup himself for certain monies 
which he had advanced to them and which were due to him from 
them. The mortgage of an occupancy holding is of course .con- 
trary to law. No bond was executed in this case but the fields 
were actually made over to Hardial and he cultivated them. One 
of his duties was to pay the rent. The evidence shows that he had 
failed to pay two instalments. On the date in question he and his 
friends and his nephew Ganga Prasad were cutting the sugarcane 
crop when the three accused appeared upon the scene and Gulab 
objected to his cutting the crop as he had not paid the rent. Har- 
dial replied that ho had intentionally not paid the rent because the 
accused owed him other money and that he had set it off agaist 
the debt. Abuse followed between the parties and thereufon, 
according to the evidence for the prosecution, the three men attacked 
Hardial with their lathis. Ganga Prasad was also armed with a 
lathi and a regular fight took place between two men on one side 
and three on the other. The result was considerable injuries on both 
sides. Hardial received three blows onthe head, one on the cheek, 
one across the ear and some on his body. The injuries on the head 
were all on the right side. According to the evidence for the pro- 
secution, some of the injuries were inflicted after he had been 
knocked down and the fact that the injuries on the face, ear and 
head are all on the right side, is some indication of the fact that 
this really occurred Ganga Prasad also received considerable in- 
juries. Upon other persons arriving at the scene, the accused 
fied. The court below has convicted the accused under section 
325 of the Indian Penal Code of having voluntarily caused grievous 
hurt, relying upon the ruling in the case of Chandan Singh v. 
Emperor (1). Itis obvious that the offence of culpable homicide 
either amounting to murder or not amounting to murder, was 
committed. A man’s life has been taken. It is obviously impossible 
in cases of this description to be able to prove that the fracture of 
the skull which resulted in death was caused by a. blow from the 
lathi of any special one of the assailants. In the present instance 
Hardial had three fractures of the skull and had received three lathi 
blows upon the head. The three accused were all armed with the 
same class of weapon. They all attacked Hardial. A lathi is a 
lethal weapon as has been repeatedly held in this Court for very 
many years. The person who uses a latht must know on an occa- 
sion like this, that he ts very likely to cause death. The three accus- 
ed were moved by a common intention. That intention may not 
have been to cause death, but in carrying out their intention they 


(1) [1918] 16 A. L. J. R , 11. : 
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all used deadly weapons and they must be deemed to have known 
that they were likely to cause death. We cannot agree that the 
accused can only be convicted of voluntarily causing grievous 
hurt, It is impossible to say whose lathi fractured the skull. The 
other blows inflicted on the body of Hardial caused only simple 
hurt. It appears to us that the present case falls within excep- 
tion 4 of section 300 of the Indian Penal Code wherein it is stated 
“ that culpable homicide is not murder if itis committed without 
premeditation in a sudden fight in the heat of passion upon a 
sudden quarrel and without the offender’s having taken undue 
advantage or acted in a cruel or unusual manner.” If five or more 
persons had banded together in this matter on behalf of the ac- 
cused, no one would have hesitated to have held all five guilty of 
the offence of culpable homicide not amounting to murder (section 
149 of the Indian Penal Code). Why, because the number is 
re@uced to three, these three should not be equally guilty under 
sectton .304 of the Indian Penal Code, we fail to understand. If 
one man alone had committed the offence, he also would have been 
convicted under section 304 of the Code. It is illogical to say 
because two others joined with him with similar weapons that 
therefore the offence commitied by the three is reduced to the 
lesser offence of voluntarily causing grievous hurt. With all due 
respect to the learned Judge who decided it we find it impossible 
to agree with the opinion expressed in the case of Chandan Singh 
v. King-Emperor (1). LE the facts were as they are reported, then the 
offence in our opinion was not even one under section 304 of the 
Indian Penal Code. It was a cruel and a brutal assault, preme- 
ditated and committed for the purpose of revenge upon an unfor- 
tunate man. The offence committed appears to us nothing more 
or less than murder and all three accused were equally guilty as 
they were clearly moved by the same intent and had the same 
object and all three used lethal weapons. Wedo not agree with 
the view of the law taken in that case and in that respect we 
would point out that it was quite inconsistent with the remarks 
to be found in the case of Emperor v. Hanuman (#). The remarks 
at page 563 are worthy of note. They run as follows :—“ It is 
impossible to prove by direct evidence the intention of a particu- 
lar individual. The intention can only be inferred from the reason- 
able and probable result of his act or conduct. The learned Judge 
seems to confuse the meaning of the term intention with desire. 
It is quite possible that these persons had no wish either collec- 
tively or individually to kill Sheoratan (as is indicated by the fact 
that no wound was discovered on his head), but nevertheless, if 
they beat him in the way it is proved that they did they must be 
taken to have had knowledge that their act must in all probability 
cause death or such bodily injury as was likely to cause death, 
and if so, they are guiliy of murder. Under circumstances such 
(1) [1918] 16 A. L. J. R., 11. (2) [1918]. L. R., 85 All, 560, 
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as these, it is quite immaterial to ascertain whose blow was the 
immediately fatal one.” The learned Judges who decided that 
case distinctly dissented from the rule of law laid down in the case 
of Dhian Singh v. King-Emperor, which was a judgment ofa 
single Judge of this Court. They distinctly say “ we cannot 
agree with the rule of law laid down in Dhian Singh v. King E'mper- 
or.” We would also call attention to the decision of this Oourt 
in the case of King-E’mperor v. Newaz (1). This was similarly a 
case of three men who with the same intent and object attacked 
one other. They were armed with lathis. They inflicted serious 
injuries which resulted in death. All three of them were found 
guilty of the offence of murder. ‘These cases no doubtare distin- 
guishable from the case before us for here the matter was a sudden 
one, it sprang up suddenly and the injuries were inflicted in the 
heat of passion. We think that the case falls within exception 4 
of section 300 of the Indian Penal Code. We, therefore, alter the 
conviction in the present case from one under section 325 of the 
Indian Penal Code to one under section 304 of the Indian Penal 
Code and in view of the circumstances of the case, we do not think 
it necessary to enhance the sentences that have been passed. 


(1) [1913] J. L. R., 85 All, 606. 


CHAITAN LAL 
versus 


EMPEROR * 


Code of Criminal Procedure (Act V of 1898), section 436—High Court, 
revisiunal powers of—Quashing of proceedings not resulting in any 


advantage. 
The High Court in the exercise of powers vested in it under section 
436 of the Code of Crimiual Procedure, quashed the proceedings initiated 
iu this case under section 182 of the Indian Penal Code inagmach ag no 
advantage would be gained by continuing them. 


OrknuxNaL Revision from an order of W. Raw, Eso., District 
Magistrate of Muzaffarnagar. 


Chaitan Lal made a report at the Police Station charging 
his brother with theft ; he also filed a complaint in court to the same 
effect. The court issued notice to the accused. After that, a joint 
petition was filed by the parties to the effect that the matter had 


"Cr Rev. No. 249 of 1918. 
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been settled between them, and praying that the complaint might 
be dismissed. The court being of opinion that the matter in dispute 
between the brothers was really of a civil nature, granted the 
, petition and discharged the accused. After this order the Superin- 
tendent of police sanctioned the prosecution of Chaitan Lal under 
section 182, Indian Penal Code, for bringing a false charge, and the 
Magistrate taking cognizance of the cage issued summons to Chaitan 
Lal. Chaitan Lal applied in revision against the order teking 
cognizance of the case. 


Peary Lal Banerji, for the applicant, contended that if the 
charge made by Chaitan Lal to the police was false, it was a ‘false 
- charge’ within the meaning of section 211, Indian Penal Code; the 
offence, therefore, was not one under section 182, Indian Penal 
Code, particularly as the report to the police was followed up by a 
complaint in court. Without the sanction of the court before which 
thegomplaint was filed no court could take cognizance of the offence 
under section 211. It could hardly have been intended that the 
police could start proceedings under section 182 after the matter 
had gone into court. He cited the following cases:— 

Empress v. Pitam Hai, [1882] I. L. R, 5 All, 215; 
_ Empress v. Parahu, [1883] I. L. R., 5 AIL, 598 ; 
Emperor v. Hardwar Pal, [1912] I. L. R , 84 All., 522. 


Although the making ofa false report to the police may con- 
atitute an offence under section 182, yet when a man follows up the 
report with a complaint in court he -commits an offence under 
section 211; and the report having been made in relation to pro- 
seedings in court, sanction of the court is necessary under section 
195, Criminal Procedure Code. 


Even if the report to the police be deemed as having constitut- 
ed a distinct offence under section 182, still the sanction under 
section 182 was very injudicious;and this Court even if it could 
not get aside the sanction could quash the proceedings started on 
such sanction. He referred to the following cases :— 

T. N. Chadha v. Emperor, [1916] 14 A. L. J. R., 861; 
Jai Narain v. Emperor, [1918] 16 A. L. J. R., 458. 


R. Malcomson, (Assistant Government Advocate), for the Crown, 
contended that the false report to the police was a distinct offence, 
and the mere fact thata graver offence under section 211 was 
committed afterwards would not cause a merger of the one in the 
other. 


Even if, in one view, the report to the police were regarded as 
constituting an offence under section 211, it nevertheless was 
clearly an offence under section 182 also, and the police had, there- 
fore, power to grant sanction and this Court could not interfere 
with the order. l 
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In any case, the proceedings that have been started should 
continue and this Court could not at this stage stop those proceed- 


- ings. Ifa complaint is filed by a private individual he is entitled 


to have it tried and disposed of finally by the Magistrate. There 
was no reason why a responsible police officer should have any less 
rights and be not entitled to a complete hearing of his complaint. 


He commented on the cases cited by the applicant. 
The following judgment was delivered by 


` BANERJL J.—Two brothers, Kishen Murari and Chaitan Lal, 
lived in the same house but occupied different quarters. During 


_ the absence of Chaitan Lal, Kishen Murari is said to have broken 


open the door of the room occupied by Chaitan Lal. Chaitan Lal 
made a report to the police charging his brother with theft. He 
also filed a complaint before a Magistrate. The matter was subge- 
quently compromised and the case brought in the Criminal Ceurt 
was dismissed. After all this on the application of the police the 
Superintendent of police, sanctioned the prosecution of Chaitan 
Lal for bringing a fasle charge under section 182 of the Indian 
Penal Code and he is being prosecuted under that section. Ar- 
guments have been addressed to me on the question whether the 
case comes within the purview of section 182 or section 211. 
I do not deem it necessary to decide the question of law just raised 
because in my opinion this is not a case in which any action ought 
to have been taken and any proceedings instituted. The dispute 
was one between two brothers. The offence with which Kishen 
Murari was charged might or might not be theft but no advantage 
would be gained by continuing the proceedings which have been 
instituted under section 182. I accordingly quash those proceed- 
ings and direct that they be discontinued. I make this order in 
exercise of the powers vested in this Court under section 435 of 
the Code, of Criminal Procedure as held in Jai Narain Lal v. 
Emperor (1). 


B.K X. 
(1) [1915] 16 A. L. J. R , 458. 
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NASIR-UD-DIN HUSAIN (Plaintif) stan 
versus 1918 
ASHFAQ HUSAIN (Defendant)* 
June, 26. 


Code of Civil Procedure (Act V of 1908), Order 32, rules 1, 2, 12—Suit filed 
by minor without newt friend—Minor attaining majority during pendency of Bawngnit J. 
suii—Application by minor to be allowed to proceed with suit as major— Pragom J 
Plaint ordered to be struck off—Order illegal—Revision. 





A minor filed a snit without a next friend. It was reported that the 
minor would come of age two days after the date when the guit was filed. 
On the date fixed for deciding this question an application signed by the 

` plaintiff and his pleader was filed in which it was denied that the plaintiff 
® 
was a minor and it was also stated that if he was so on the date of the 
suit he had in the interval come of age and he prayed for permission to 
go on with the suit. The plaint was registered and notice was issued to 
the defendant. Upon the defendant objecting the court ordered the plaint 
to be taken off the file :— 

Held, in revision, that the order was bad inasmuch as the conrt had 

refased to exercise jurisdiction which was vested in it by law and the 
High Court could interfere in revigion. 


Orvi. Revision from an order of Basu MANMOHAN SANYAL, 
Subordinate Judge of Meerut. 


Suit for rendition of account. 


The facts of the case are shortly as follows:—The parties 
are brothers. According to the will of their father the defend- 
ant wasappointed guardian of the property of the plaintiff who 
was a minor. The defendant managed the property and realiz- 
ed profits and other dues from the debtors and submitted accounts 
to the plaintifi’s mother. The plaintiff alleges that the defend- 
ant submitted a bogus account. Hence the present suit for 
rendition of account against their defendant. He brought the suit 
in his own name without a next friend. A few days after the filing 
of the suit the plaintiff attained the age of majority and asked the 
court to be allowed to proceed with the case in his own name as a 
major. The court then registered the suit and sent notice to the 
defendant to file objections. On his objections the Subordinate 
Judge held that the suit having been filed by the plaintiff when he 
was a minor the only course open to the court was to strike off the 
plaint, and he ordered accordingly. : 


The plaintiff filed the present application for revision against 
that order. 
+ Oiv. Rov. No. 211 of 1917, » ° 


Orvin 
1918 
NasIR-UD- 
DIN HUSAIN 
ASHFAQ 
HUSAIN. 


738 HIGH COURT [A b J. R 


Baldev Ram Dave, (with him Nihal Chand and Iqbal Ahmad), 
for the applicant. 


Having regard to the fact that the plaintiff attained majority 
three days after the institution of the suit and he having asked the 
court to be allowed to go on with the oase, the plaint ought not to 
have been struck off but the plaintiff should have been ordered to 
amend it. The procedure that is followed in the case of a minor suing 
through a next friend, and attaining majority during the pendency 
of the suit should have been followed. | 


The procedure is isid down in Order 32, rule 12 of the Code ‘of 
Civil Procedare. 


There is no reported case exactly in point but the cases reported 
in 
Abdul Karim v. Muhammad Ahmad, [1908] 11 0. C, 159; 
Beni Ram Bhuit v. Ram Lal Dhukri, [1886] I. L. R., 18 Cal., 1897 


Flight v. Bolland, [1828] 4 Russ., 298; 8. O., 28, R. R., page 101, 


explain the principle which should be applicable in the present case. 


No question of limitation arises in the case and the~plaint may 
be considered to be filed on the date on which the plaintiff made 
the application to proceed with the case in his own name. 

S. M. Sulaiman, (with him Surendra Nath Sen), for the opposite 
party. 

The provisions of Order 32, rule 1 are imperative. It lays 
down that every suit by a minor shall be instituted through a next 
friend, 


Rule 2 lays down that the defendant may ask the court to take 
the plaint off the file. It is absolutely in the discretion of the court 
to do or not to do so and in the exercise of its discretion it ordered 
that the plaint be struck off. In matters of discretion the High 
Court does not generally interfere in revision. Moreover unless 
the other side shows that the lower court had no jurisdiction 
to pass that order or that it shirked jurisdiction they cannot com- 
plain of the order in revision. -The court had jurisdiction to 
decide the matter and, rightly or wrongly, it decided it. The High 
Court cannot interfere in revision now. 

Jwala Prasad v. E. I. Railway Co., [1918] 16 A. L. J. R, 535. 


The frame of the application mentioned in Rule 12, of Order 
32, Civil Procedure Code shows that itis only in those cases in 
which the suit is instituted by a minor through a next friend that 
the minor can make an application to proceed with the case. 


Moreover, the suit is not barred and the plaintiff can file a fresh 
suit properly framed. It has been held in numerous cases that 
where any other remedy is open to the applicant the High Court 


e will not interfere in revision. 
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The judgment of the Court was delivered by 


BANERI, J.—The facts of the case out of which this applica- 
tion arises are these :—On the 3rd of March, 1917, a plaint was 
filed in the court of the Subordinate Judge of Meerut. The office 
reported that the plaintiff would attain majority on the 5th of 
March, 1917, and that the suit had been instituted by a minor 
without a next friend. The court ordered the plaint to be brought 
forward in the presence of the pleader for the plaintiff and fixed 
a date for that purpose. On the 15th of March, 1917, an applica- 
tion was filed signed both by the pleader for the plaintiff and the 
plaintiff himself in which the plaintiff stated that he was not a 
minor on the date of the filing of the plaint, that in any case he 
had completed his age of twenty years and that he wished to pro- 
ceed with the plaint. Thereupon the court ordered the plaint to 
be, registered snd issued notice of the suit to the other side. An 
appdication was made on behalf of the defendants to have the plaint 
taken off the file on the ground that the suit had been instituted 
by a minor without a next friend. This application was granted 
and the court ordered the plaint to be taken off the file. Against 
this order the present application for revision has been brought. 
In our opinion there was an irregular presentation of the plaint 
on the 3rd of March, 1917, and that the plaint was lying in the 
court without its being registered from that date to the 15th of 
Mareh. On the 15th of March, the plaintiff elected to proceed 
with the plaint and we must take it that there was a proper pre- 
sentation of the plaint on that date. It was upon that application 
that the court ordered it to be registered, This being so we must 
hold that the plaint was properly presented on the 15th of March, 
when the plaintiff was of full age, and therefore there was no 
justification for the order directing the plaint to be taken off the 
file. The court in making that order refused to exercise the juris- 
diction which was vested in it. We allow the application, set 
aside the order of the court below and direct it to take back the 
plaint as instituted on the 15th of March, 1917, and proceed to 
hear-the suit according to law. Under the circumstances we direct 
that the parties do abide their own costs of this application. 


B, M. V. Application allowed—Cause remanded. 
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WAZIR ALI AND anoineR (Defendants) 


VETSUS 
ALI ISLAM (Plaintiff) * 

Usufructuary mortguge—Redemption—Purchaser of equity of redemption in 
purt of mortgaged property, suit by—-Limitation Act IX of 1908, Sch. J, 
Art. 148. 

A purchaser of the equity of redemption ina part of {he mortgaged 
property is entitled to redeem his own portion of the property within 
sixty years of the date of the mortgage from another person who having 
purchased another portion of the mortgaged property has redeeme@ the 
entire mortgage and is in possession of the entire property. The Ifmita- 
tion applicable to a gait of this description is that provided by Article 148 
of Schedule I to the Limitation Act. All persons who have stepped into 
the shoes of a mortgagor are ‘'oo-mortgagors ° for all purposes and the 
rule of limitation provided by article 148 is applicable toa suit by a 
purchaser of the equity of redemption in a part of the mortgaged property. 


SECOND Appgat from a decree of J. B. Monbus, Esq, District 
Judge of Azamgarh, confirming a decree of Pandit Suraj] Narain 
Majju, Subordinate Judge. 


M.'L. Agarwala, S. M. Sulaiman, Tej Bahadur Sapru and 


„Surendro Nath Sen, for the appellants. 


Gokul Prasad, for the respondent. 
The judgment of the Court was delivered by 


Banessi, J.—This appeal arises ont of a suit For redemption 
brought under the circumstances mentioned in detail in the judg- 
ment of the court below. Itis unnecessary to repeat all the facts 
and it is sufficient to say that on the 21st of December, 1864, one 
Iradat Ullah made a usufructuary mortgage of certain shares in 
four villages one of which was the village Gangapur. The pre- 
sent suit is for the redemption of that village. The equity of 
redemption in one of the mortgaged villages, namely, Pul Ratni, 
was sold by auction and purchased by one Mazhar Aliin 1874. 
He sold it in 1882 and the share which he purchased ultimately 
came to one Sarju Singh. In 1887, Barja Singh broughta suit 
for redemption and gota decree for redemption of all the four 
mortgaged villages and obtained possession in 1891. The present 
appellant Wazir Ali is the purchaser of the rights of Sarja in 
Gangapur and he is in possession by virtue of his purchase. 

°S. A. No. 1895 of 1916. 
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In 1873 the share in Gangapur was purchased at auction by Kali 
Charan, defendant No. 15 who sold it to the plaintiff on the 11th 
of October, 1913. By virtue of this purchase the plaintiff brought 
the present suit on the`l8th of. May, 1915, for redemption of 
Gangapur-as against Wazir Ali, whois in possession of that village. 
He has made other persons parties to the snit and one of these is 
Musammat Saidan Bibi, the second appellant, the widow of 
Tradat-ul-lah, the mortgagor. The court of first instance decreed 
the claim and the deoree of that court was confirmed by the lower 
appellate court. 


The first contention raised before us on behalf of the appellants 
is that the claim is time-barred this point is concluded by the 
wathority of the Fall Bench decision in Ashfaq Ahmad vy. Wazir 
Ali (1), This case has- been followed in subsequent cases by this 
Ceart und we asa Divisional Bench are bound by it. Following 
th® ruling we must hold that the limitation applicable to a suit 
of this description is that provided by article 148, namely, sixty 
years. from the date on which the mortgage became capable 
of redemption. It is contended that the word “ co-mortgagor” 
should not bs extended to purchasers of the equity of redemption. 
Weare unable to agree with this contention, all persons who 
have stepped into the shoes of the original mortgagor are “ co- 
mortgagors”’ for all purposes and therefore the rule laid down in 
the Full Bench case is applicable to the present case which is that 
of a purchaser of the equity of redemption in a part of the mort- 
gaged property. 

= The learned counsel, for the appellant, referred to the case of 
Jui Kishen Joshi v. Budhanand Joshi (è). That caso so far from 
helping him seems to us to be against his contention. That case 
was decided mainly on the ground that the representative of the 
mortgagor who had redeemed the mortgage had asserted a pro- 
prietary title and claimed adversely to the true owner. It was 
held thaj in a case of that description article 144 would apply 
- but one of the learned Judges who decided the case, observed as 
follow at page 47 of the report. 


“Tf Jaidat had not dealt further with the property but had 
merely taken possession and -held it, the plaintiff would (under the 
raling of this Court ia Ashfag Ali y. Wazir Ali(), have had a period 
of sixty years from the date of the mortgage of 1860 within which 
to recover his share from daidat on payment of his share of the 
‘debt. ” 


We are acoordingly of opinion that the court below was right 
in holding that the limitation applicable to the case was that pro- 
vided by article 148 and that the suit was not barred by limitation. 


(1) isso}. L B, 14 AN, 1,(F,B.) (2) [181] MAL Ru 4h o 
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It was next contended that the suit should be deemed to be one 
for a declaratory decree as regards the title of the plaintiff or his 
vendor, Kali Charan, This contention is, in our opinion, untenable 
ag the suit isnot fora declaratory decree but for consequential 
relief, namely, redemption of the mortgage and possession of the 
property. For the purpose of maintaining the suit it was necessary 
for the plaintiffs to ask the court to declare his title. 
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The last contention put forward was that as Kali Charan did 
not bring a suit to assert his title within twelve years of the date 
of his purchase that title must be deemed to have become extinct. 
This contention has no force inasmuch as Kali Charan had no 
occasion to bring a suit to establish his title. The mortgagee was 
in possession and the possession of the mortgagee must be deemed 
to be that of the person entitled to the equity of redemption. 


For these reasons the appeal must, in our opinion, fail. e We 
dismiss it with costs. 
Appeal dismissed. 


MOHUNT DARSHAN DAS (Opposite-party) 
versus 
THE COLLECTOR or MEERUT AND anoruzs (Petiitoners)* 
Code of Ciril Procedure (Aci V of 1908), section 92—Public endowment— 
Breach of condition by Mohunt—District Judge ordering suspension of 
Mohunt on mere repori—No suit filed—Juriadiction—JInierference by High 
Court in revision. 

The Code of Civil Procedure gives uo powers to the District Judge to 
take any action-in order to protect property forming the subject-matter 
of a public endowment unless and until a regalar suit is filed in his court 
under section 92, and when the District Jadge exercises any of the powers 
vested in him under thet scotion he acts without jarisdiction. The High 
Court therefore interfered in this case in its revisional jurisdiction and 
set aside the order of the District Judge suspending a Mohunt when there 
wag no suit before him under section 92. 


Givin Revision from an order of E. R. Neave, Esg., District 
Judge of Meerut. 


Under a decree passed by the District Judge of Meerut on the 
7th of May, 1909, the respondent, Puran Atal, was removed from 
the Mohuntship of a Sanghaé (a public endowment) in Meerut 

© Civ. Bev. No. 122 of 1918. 
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known as the Bugshar gaddi and the appellant, Darshan Das, was 
appointed as the Mohunt thereof subject, inter alta, to the following 
conditions, namely (1) he should spend the funds and the income 
of the Sanghat solely on the objects of religion and charity ; (2) 
provide sufficiently for the maintenance of all fagirs connected 
with the Sanghat; (3) be charitable to the poor and hospitable to 
the strangers; (4) celebrate all religious rites and services in a pro- 
per manner, and (5) should file in the court of the District Judge 
of Meerut on the 3rd of January, in each year commencing on the 
3rd of January, 1910, an account of the receipts and expenditure 
of the income and profits of the properties appertaining to the 
said Sanghat. In the said decree it was expressly mentioned that 
upon the breach of any of those conditions Darshan Das would be 
liable to removal from Mohuntship. It appears that Mohunt 
Darshan Das did not care to file any statement of account up to 
the 23rd of May, 1916. On the 23rd of May, 1916, Puran Atal 
applied to the District Judge that Darshan Das had broken the 
conditions imposed upon him by the decree of the District Judge, 
dated the 7th of May, 1909, that he had misapplied the income 
of the properties of the Sanghat in objects quite foreign to those 
of the trust and had run into large debt and that he might be 
asked to render an account of the income and expenditure of the 
said properties. 


The District Judge thereupon issued a notice on Mohunt Dar- 
shan Das ordering him therein to render the aforesaid account and 
to appear personally to explain the same. Some rcraps of account 
were filed by Mohunt Darshan Das but he did not care to’ appear 
in court personally. Repeated efforts were made to secure his 
personal appearance but without effect. The Collector of Meerut 
did then apply to the District Judge that some satisfactory ar- 
rangement be made for the management of the trust. The. Dis- 
trict Judgejthereupon asked the Collector to nominate three persons 
to take charge of the financial affairs of the Sanghat and requested 
the Tehsildar of the Hapur Tahsil where the main portion of the 
properties of the Sanghat is situate to make enquiries and to report 
about the state of affairs. 


The report of the said Tehsildar was to the effect that Mohunt 
Darshan Das had broken most of the conditions under which he 
held his appointment, that he was grossly incapable of holding it, 
that although the annual income of the properties was about 
Rs 18,000, yet the Mohunt while neglecting all the objects of the 
trust had contracted enormous debts, that he did not come near 
the temple to perform any of the duties of the Adohunt and that 
he had crippled the resources of the trust for many years to gome. 

The District Judge thereupon by his order, dated the 9th of 
February, 1918, suspended the said Mohunt from his office as 
Mohunt and by an injunction prohibited him from having any 
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further dealings with the properties of the Sanghat in question till- 
such time as a proper suit be filed under section 92 of the Code of 
Civil Procedure with the sanction of the Legal Remembrancer and 
further ordered tbat in the interval a committee of three persons 
nominated by the Collector would tske over the financial affajrs of 
the Sanghat. Hence this appeal. The app-llant elso applied for 
the suspension of ihe injunction pending this appeal. 


W. Wallach (Offg. Government Advocate), for the Collector of 
Meerut (with Harendra Krishna Mukherjee), for the respondent, 
Puran Atal.—We take a preliminary objection to the hearing of 
this appeal. , 


The order appealed against is not appealable either under 
Section 104 or under Order XLIII, rule 1 of the Code of Civil 
Procedure. 


An appeal is a creature of the statute. f 


A. H. C. Hamilton, for thé appellant.--No section is mentioned 
in the application under which the present proceedings were 
started nor does the learned Judge mention the provisions of law 
under which the order has been passed. 


| TupBALL, J.—That would not by itself give you any right of 
appeal. | 

One of the grounds is that the order was ultra vires. Section 92 
of the Code of Civil Procedure, 1908, does not confer upon the 
District Judge any jurisdiction to pass the order in question. 


This appeal might be treated as a revision. 


[ToppaLtt, J.—The exercise of the revisional jurisdiction is 
quite discretionary. Looking to the merits, even if half of the 
facts found be true we ought not to interfere in a case like this | 


Those findings are arrived at in an ec-parte proceediag. 


[TUDBALL, J.—That the proceedings were ex-parte was due 
to the appellant. | 


The other side has not as yet Jaunched any suit under section 
92 of the Code of Civil Procedure nor has even applied for any 
sanction from the Legal Remembrancer although nearly 5 montha 
have elapsed since the passing of the order in question. 


W. Wallach, in reply. 


The appointment of the appellant was subject to conditions and 
hence the District Jadge was withia his rights in suspending him. 


[AspuL Raoor, J.—That would be a very dangerous prece- 
dent to lay down. In that view when once a trustee or m 
Mohunt had been appointed by a court no suit under section 92- 
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of the Code of Civil Procedure will be necessary in the future as 
invariably such appointments are subject to conditions. | 


[TupBALL, J—We might not have been inclined to interfere 
in view of the facts found if the respondent had shown any prompt- 
ness in seeking sanction from the Legal Remembrancer for a suit 
under section 92 of the Code of Civil Procedure. | 


The Collector was not the party to seek such a sanction. 


MOHUNT 
DARSHAN 
Das 
v. 

THE 
COLLECTOR 


Harendra Krishna Mukherjee, in explaining as to why such a oF Mrsror. 


sanction had not been sought for :— 


_ The order has been appealed against and hence naturally the 
respondent waited for the result of the appeal. The management 
was left in proper hands hence there was no urgency for the 
sanction. 


uran Atal who had been a Mohunt before and who had been 
rem&ved from Mohuntship in 1909 had very little hopes to get 
any sanction for a suit under section 92 of the Oode of Civil Pro- 
cedure. Paran Atal is not responsible for the laches of the 
persons who were to apply for the same. On the merits a etrong 
case has been made out for the suspension of the appellant. 


Their Lordships then proceeded to dealt with the appeal as an 
application in revision. 


The following judgment was delivered by 


TuDBALL, J.—The facts of this case may be briefly stated. One 
Paran Atal was the Manager of a certain gaddi. It is an admitted 
fact that the gaddi in question is a trust for religious purposes. 
Paran Atal was removed from his position as trustee by the order 
of the District Judge of Meerut on the 7th of May, 1909. The 
present appellant Darshan Das was appointed in his place and 
certain directions were given to him among which was one that he 
shonld file accounts annually in the month of January. In 1913 
two snits were brought against Darshan Das under section 92 of 
the Code of Civil Procedure both of which failed. In 1916 Puran 
Atal filed an application before the District Judge calling attention 
to the fact that Darshan Das had never filed any accounts and 
making certain allegations against him. The District Judge started 
an enquiry in the course of which the Collector of Meerut applied 
through the Government Pleader asking the court to make some 
arrangements for the better management of the gaddi. Notice was 
issued to Darshan Das and efforts were made to bring him into 
court. For reasons with which we are not now concerned, he did 
not appear and the District}Judge made an ea-parte enquiry and 
finally passed the order of the 9th of February from which the 
present appeal bas been preferred. The order was as follows :— 
‘‘ Mahaot Darshan Das is prohibited from having any further deal- 


ings with the property of the gaddi. Proclamation will be made in , 


Tudball, J. 
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the villages belonging to the gaddi that Darshan Das is prohibited 
from receiving rents or revenue, acting in any way on behalf of the 
gaddi for the future.” Certain gentlemen appeared and they were 
also appointed asa sort of committee to look after the estate and 
the Judge suspended Darshan Das from bis post pending the filing 
of a regular suit under section 92 of the Code of Civil Procedure. 
We also note that more than five months have passed and no attempt 
whatsoever has been made to file any such suit or ‘to obtain the 
sanction which is necessary under section 92 for the filing thereof. 
A preliminary objection is taken that no appeal is allowed by the 
Code from the order which was passed. As far as we are able to 
judge the order has been passed without any jurisdiction whatso- 
ever. The preliminary objection therefore has force, namely that 
no appeal lies. At the same time we are asked to treat this as an 
application in revision and we think that in the circumstances of 
the case we ought to do so. If Puran Atal had shown any actipity 
or energy in obtaining sanction or in bringing a suit under sedlion 
92 we might have been prepared to reject this appeal on the ground 
that no appeal lies and to have refused to treat this as an application 
in revision because in all probability the matter would come before 
the court at a very early date ina regular suit, but itis to the 
interests of Paran Atal to delay in bringing such a suit and already 
a delay of some five months has occurred. We therefore think it 
best that we should take up this matter in revision. As we have 
pointed out the order is clearly without jurisdiction. There is no 
suit under section 92 pending before the District Judge. The Code 
gives him no powers to interfere in this matter unless and until a 
regular suit is filed in his court when it will be open to him to 
exercise all the powers as to the appointment of a receiver ete., the 
Code gives him in order to protect the property. We fail to see 
that he has any powers to interfere, as he has done in this case and 
to suspend a trustee from his post on the application of a private 
person who has called attention to ithe fact that a breach of trust 
appears to have been committed. The Code lays down a regular 

rocedure for suits on such facts as have been brought to the notice 
of the court and until the court is moved in that way, the Judge 
certainly has no power of supervision to interfere and to pass such 
an order. We therefore set aside in revision the order passed by 
the court below suspending Mahant Darshan Das and prohibiting 
him from having anything to do with the estate. The court below 


- has also passed an order directing that the fees of the Government 


Pleader and the Collector’s costs should be met from the gaddi 
funds. We can see no justification for such an order. That order 
will also be setlaside. The Collector will have to bear his own 
costs.* We think also that in the circumstances of this case, 
the other two parties to this matter should also bear their own costs 
throughout the litigation, 


H. K. M. 
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RAMZAN (Plaintif) 
versus 
BHUKHAL RAI anD oruers (Defendants)* 


Agra Tenancy Act (Il of 1901). section 20—Mortgage of occupancy holding— 
Mortgage void-——Suit for redemption—Suit maintainable. 
A usufroctuary mortgage was made of an occupancy holding in 1905. 
The mortgage was void ander section 20 of the Tenancy Act. The 
mortgagor sued to redeem the mortgage and offered to pay the money 
due thereunder :—Held that the plaintiff was entitled to get back 
possession on his paying the mortgage money ag he had offered to do. 


Szoonp APPEAL against the decree of E. Benner, Esq , District 
Judge of Gorakhpur, reversing the decree of the Munsif of Deoria. 


Suit for redemption. 


Ramzan brought a suit for redemption of a certain occupancy 
holding mortgaged under a deed of usufructuary mortgage of 1906. 
The court of first instance decreed the suit. The lower appellate 
court allowed the appeal and dismissed the suit on the ground 
that the mortgage of an occupancy holding after the passing of the 
Agra Tenancy Act is prohibited under section 20 of the Act. 


The plaintiff appealed. 


J. N. Misra, (for Bhagwati Shanker).—LHven if the mortgage was 
illegal the court below ought to have given a decree for possession 
as the defendant was in possession under an illegal mortgage which 
conferred no rights on the mortgagee. 


Moreover the defendants are estopped from denying the title of 
the appellant. The plaintiff in all fairness is ready to pay up the 
mortgage money. 


The case of 
Banmali Pande v. Bisheshar Singh, [1906]3 A. L. J. R., 731, 


is relied on by the court below is not applicable to the present case. 
That ruling Jays down that a usufructuary mortgage of an occu- 
pancy holding after Act II of 1901 is invalid and unlawful and 
the mortgagee has no right to redeem a prior valid mortgage. It 
does not follow from this that the mortgagor of an illegal usufruc- 
tuary mortgage cannot get back possession on payment of mort- 
gage money. 
~B A. No. 1401 of 1916. 
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The decision of this Court in 
Bahoran Upadhya v. Uttamgir, [1911] 8 A. L. J. R., 981, 


lays down that a mortgagor seeking restitution of possession of the 
mortgaged property under a void mortgage must restore the mort- 
gage money to the mortgagee, and in the present case the mortgagor 
voluntarily offers to pay the mortgage money. It is submitted that 
mortgagor is entitled to get back possession. 


Surendra Nath Sea, for the raspondent —Redemption can be 
allowed only of a legal and subsisting mortgage. If a mortgage 
is void uoder law it follows there is as a matter of fact no 
mortgage of which redemption could legally be allowed. The 
plaintiff has not brought a suis for possession on the allegation 


_ that the possession of the defendant-under the mortgage was 


illegal. It isa suit for redemption. The effect of a decreg for 
redemption in suoh a case would mean that the court has tated 
a mortgage which is void in law as a subsisting mortgage, 


J, N. Misra, was not heard in reply. 
The judgment of the Court was delivered by 


Rionasps, C. J.—In this case it appears that the plaintiff 
purported to make a usufructuary mortgage of an occupancy ten- 
ancy which was illegal, having regard to the provisions of section 
20 of the Agra Tenancy Act. The present sait was instituted by 
the plaintiff in effect to redeem the property. The court of first 
instance decreed the claim. The lower appellate court reversed 
the decree of the court of first instance and dismissed the plaintiff's 
suit upon the ground that the mortgage was null and void. It 
seems to us that this decision is wholly wrong and inequitable. 
It might be that if the plaintiff came into court and asked to get 
back his property without payment of the mortgage monoy at all 
on the ground of the illegality of the transaction that the court 
would put him upon terms of paying tha mortgage money. Even 
this view is not universally taken for one learned Judge at least 
has held that in such a case the owner of the occupancy tenancy 
could get back the property withoat paying the mortgage money. 
However ia the present case the plaintiff very honestly comes in 
offering to pay the mortgage money. In our opinion he is clearly 


` entitled .to get possession on so doing. We allow the appeal, set 


aside ‘the decree of the lower appellate court and restore the decree 
of the court of first instance with this modification that we decree 
the plaintiff's costs in al] courts and that we decree that the time 
for payment ba extended for six months from this date. 


Appeal allowed— Decree modified. 


~ - 
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PULE BISHUNATH RAO (Defendant) oh 
VErSUS | 1918 
Ld a . 7—__ 
| BRAMHANAND SWAMI (Plaintif) Ioa 
Civil Procedure Code (Act V of 1908), section 115—Suit on morigage—Sub- aS 
morigags— Amount due on sub-morigage ordered to be paid out of sale-pro- RIOBARDS 
“eseds—Decres directing property to be sold for mortgage money as well as C. J. 


for amount of sub-mortgage—Wrong decree—Application for amendment— TUDBALL, J. 
Order that amendment uncalled for—Refusal to exercise jurisdiction~ 
Revision. 
A suit was brought for sale on a mortgage. The mortgagee had creat- 
Ya a sub-mortgage, and iu the judgment that was passed the court ordered 
that the property be sold, but that bofore the mortgagee was paid any 
money the sub-mortgagee should receive the money due under tho sab- 
mortgage out of the sale-proceeds. In the decree as drawn up the pro- 
perty was ordered to be sold for the mortgage money as well as for the 
money dae under the sub-mortgage. Upon an application by the mort- 
gagor for amendment of the decroo but it was refased with tho order that 
the amondment was ‘uncalled for.” Held that this order was tant- 
amount to a refusal to exercise jarisdiction and the High Court's inter- 
ference in revision was justified 


Civit Revision from an order of Mautvi Suan Munir Aan, 
Additional Subordinate Jadge of Benares. 


Gokul Prasad (for whom Bhagwati Shankar), for the applicant. 
Radha Kant Malaviya, for the opposite party. i 
The judgment of the Court was delivered by 


Ricuarps, O. J.—This application in revision arises under the Rickards, 
following circumstances. A suit was brought to realise the amount Cw. 
of a mortgage. It appears that the plaintiff had made a sub- 
mortgage. ‘The court decreed the plaintiff's claim. Reading the 
judgment it is absolutely clear that the court intended that the 
property should be sold for the amount of the plaintiff's mortgage, 
interest and costs but finding that the plaintiff had made a sub- 
mortgage it directed that the sub-mortgagee should get the amount 
of her mortgage out of the proceeds of the sale before the plaintiff 
was paid. There seems to be very little doubt that the decree as 
drawn up directed the property to be sold not only for the amount 
of the plaintiff's mortgage but also for the amount of the sub- 
© Civ. Rev. No. 51 of 1918. ° 
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‘mortgage, that is to say, that the defcndant and the defendant's 


property was being made liable not only for the mortgage whioh 
the defendant had made but also the sab-mortgage whioh the 
plaintiff had made. Nothing could possibly be more unjust and un- 
equitable and it is impossible to read the jadgment as having any such 
meaning. An application was made by the defendant to bring the 
decree into accordance with the jadgment pointing out this and 
another alleged error as to interest. We may point out that there 
had been an actual report made by the offise of the court that the 
amount of the sub-mortgage had been added to the amount of the 
plaintiff's mortgage in the decree by mistake. The only order 
which the court below has made is to state that an amendment is 
“ uncalled” for. We think that under the special circumsiances of ` 
this case this amounted to a refusal to exercise a jurisdiction vested 
in the court. We allow the application and direct the lower court 
to take up the.application of the defendant for amendment of 
decree and to procaed to deal with it according to law, paying due 
regard to what we have stated above. We have mentioned that 
there was another allegation about interest, that the decree was 
not in accordance with the Judgment in respect of interest also. 
We have not gone into this matter but the lower court will do so 
when the case goes back. The lower court must take up the 
judgment and the decree and see whether the latter is in accord- 
ance with the former. The applicant will have his costs ane 
in this Court fees on the higher scale. 


Application dioa ; 


MUHAMMAD ABDUL RASHID ALI 
KHAN (Judament- debtor) 
DIPSUS 
BUDH SEN AXD anotana (Decree-holders)* 


Decree —LExeoution of desree—Property sold and purchased by. one decrec- 
holder—<A pplication by judgmemt-deblor with consent of decree-holider to 
set aside sale——Court refuses to sct aside sale—Court’s power to set if aside. 


In execution of a deoree certain property belonging to the jadgment- 
debtor was sold and porchased by one of the decree-holders. In the 
court below judgmeut debtor and the deoree-holdera (one of whom was 
also the purchaser) applied to get the sale set aside on the ground cf in- 
adequacy of price. The court refaged to set aside the sale on the grouud 
that it had no power in Jaw to get it aside when the judgmont-debtor and 
tho decrec-holders consented :—Held that the court had power to set 
aside the sale as there was uo opposition ou the part of the decree-holders 
or the purchaser. 


° F. A. F. O. No. 65 of 1918. 


* 
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First APPEAL from an order of BABU SUDARSHAN DAYAL, 
First Additional Subordinate Judge of Aligarh. 


Benoy Kumar Mukerji, for the appellant. 
The respondents were not represented. 
The judgment of the Court was delivered by 


Rionarps, ©. J.—The facts connected with this appeal are 
as follows.—There had been a mortgage decree. The property was 
advertised and put up to esale in the usual way and actually sold. 
After the sale one of the decree-holders purchased it (in all pro- 
bability on behalf of himself and the cther decree-holder). It 
appears that there had been some attempt at a compromise before 
the sale actually took place which fell through. It is alleged that 
the property was sold considerably below its value, because pos- 
sit¥e bidders were kept away thinking that the matter had been 
compromised between the parties. That something of this kind 
occurred is strongly corroborated by the fact that when an appli- 
cation to set aside the sale was made the pleader for both decree- 
holders signed the petition in token of the agreement of the 
decree-holders that the sale should be set aside. The learned 
Judge has not disputed the matters that we have mentioned in bis 
jadgment. On the contrary his judgment simply says that there 
is no law by which a sale can be set aside when the judgment- 
debtor and decree-holder consent. Inthe present case both the 
decree-holders through their pleader consented to the gale being set 
aside; and one or both of the decree-holders was the purchaser or 
purchasers of the property. Therefore every one concerned con- 
sented and there does not appear to have been any oppcsition on 
the part of either the purchaser cr the deeree-holders. Under 
these circumstances we think the court below ought to have set 
aside the sale and had power to do so, Even in this Court appar- 
ently the decree-holders, who, as we have already said, are also the 
purchasers are absent and apparently jraise no objection to the 
appeal being allowed. We allow the appeal, set aside the order of 
the court below and set aside the sale, and direct that the properly 
be re-sold according to law. We make no order as to costs. 


Let our order be sent down as soon as possible. 


Appeal allowed 
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DATA DIN (Plaintif) 
VETSUS 


NANKU axd omnes (Defendants)* 


Civil Procedure Code (Act V of 1908), section 47-—-Hindu Law—Mitakshara— 
Suit on mortgage against father and son—Son exempted in the decree— 
Simple money decree against father—Execution against son disallowed— 
Subsequent suit againel son barred. 


A suit was instituted against a Hindu father and his son (who weie 
menibers of a joint Hinda family governed by the Milakshara Law) on 
the basis of a mortgage. The son contested his liability on the ground 
that there wag no logal necessity. The result was that a simple mney 
decice was granted against the fathe: alone and in the decree it was stated 
ibat the son was “ exempted” and costs were given to him against the 
plaintif, On the decree being executed the sale of the father’s share 
proved ingufficient to pay off the decree. Thereupon it was sought to 
attach and sell the son’s share, but upon objection being made by the son, 
he succeeded. A suit was accordingly brought agaiust the son for a 
declaration that the sou’s share was liable to be sold in execution on the 
ground of his pious liability :—He/d that the suit was barred by the 
provisions of section 47 of the Civil Procedure Code. Held also that the 
expression in a decree exempting a particular person was inacourale apd 
the operation of the decree was to dismiss the suit against that particular 
defendant. 


BECOND APPEAL from a decree of Basu Larra Prasan Join, 
Judge of the Oourt of Small Causes, exercising the powers of a Sub- 
ordinate Judge of Allahabad, confirming a decree of Babu Tirloki 
Nath, Additional Munsif. 


Haribans Sahat (Gajadhar Prasad with him), for the appellant, 
Kanhaya Lal, for the respondents. 


The judgment of the Court was delivered by 


Richards, 


Hiowarps, O. J.—This appeal arises under the following oir- 


C.J. cumstances, A suit was instituted against a father and son on the 
basis of a mortgage. A plea was put forward on behalf of the 
son that there was no family necessity, The result of the suit was 
that the court gave a simple money decree to the father and held 
that the son was not liable and in the decree stated that the son 
was “exempted” and that he should get his costs from the plaintiffs. 


*S. A, No, 1656 of 1916, 
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We may pause here to say that we consider that this was exactly 
the same as if the court had by the decree expressly dismissed the 
suit with costs as against the son, The plaintiff decree-holder 
executed the decree against the father’s estate. That having 
proved insufficient he sought to attach and sell the son’s estate. 
The son objected in execution and his objection was allowed. 
Thereupon the plaintiff brought the present suit seeking a declar- 
ation that the son’s property could be sold in execution of the 
decreas on the principle of the pious obligation of a son to pay 
his father’s debts. The learned Judge of this Court on being 
“informed that a difficult question of Hinda Law, particularly 
having regard to certain remarks of their Lordships of the Privy 
Council in the recent case of Ram Chandar v. Bhup Singh (1), 
arose referred the appeal for the decision of two Judges. : 


On behalf of the respondent it has been pointed out that this 
qudgtion of law really does not arise because the allowing of the 
son's objection in execution was final and the present suit cannot 
be brought. Under section 47 all matters relating to the exeou- 
tion and discharge of the decree arising between parties to the 
suit must be disposed of in execution and not by a separate suit. 
There had been some conflict of authority previous to the passing 
of the Code of Civil Procedure of 1908. This Court had held that 
tho parties must not only be parties to the suit but they must be 
parties to the decree. Any conflict of authority has been set at 
rest by the explanation which has been addad to section 47, 
namely “for the purposes of this section, a plaintiff whose suit 
has been dismissed and a defendant against whom a suit has been 
dismissed ; are parties to the suit.” It was contended on behalf of 
the appellant that this explanation does not apply where a defend- 
ant has been merely “exempted.” We think there is no force 
whatever in this contention. The expression in the decree ex- 
empting a particular defendant was probably an inaccurate ex- 
pression but the operation of the decree was to dismiss the suit 
as against that particular defendant. We dismiss the appeal with 
costs. 


Appeal dismissed, 
(1) [1917] I. L. R., 39 All, 437; S. O., 15 A. D. J. R 437, (P. C.) 
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SHABBAN BIBI (Plaintif) 
versus 
KHALIQ SHAH anp anotHen (Defendants)* 


Mohammedan Law—darriagse—Treaimeni, evidence of. 


A Mobammedan lady broughto suit for dower as the widow of a” 
deceased Mohammedan nobleman against his heirs. The lady was the 
daughter of a woman of questionable antecedents and she herself led a 
disreputable life before she was admitted by the said nobleman into his 
harem. The nobleman himself had illicit connexion with her. The 
lady alleged that she had been married to the Raja. The evifence 
in support of the mairiage consisted of the depositions of two witnesses 
. who were disbelioved and of long-continued and exclusive co-habitation:— 
Heid that the connexion between the parties being in its inception an 
illegitimate one, it is diffioult to infer a subsequent matriage from evidence 
of long-continued and exclusive oo-habitation. 


Fist ÀPPEAL from a decree of Panpit Buras Narain MAJJU, 
Subordinate Judge of Azamgarh. 

The plaintiff, Musammat Shabban Bibi, brought a suit for 
recovery of Rs. 40.000 as dower debt due to her from the estate of 
the late Raja Muhammad Salamat Khan. She alleged that she was 
married to the Rajaat Patna in 1861-62, and that her dower 
was fixed at Rs. 40,000. The defendants, who were the heirs of 
the Raja in possession of his estate, denied that the plaintiff was 
ever married to him. They further alleged that she was the 
daughter of a dancing girl and was herself leading the life of one 
when she attracted the notice of the Raja who,-after some years of 
illicit connexion with her, took her to live with him. The plaintiff 
denied these allegations of the defendants, and she produced direct 
evidence of the marriage alleged by her and also relied “ on a mass 
of circumstantial evidence as proving co-habitation between herself 
and the late Raja, ostensibly on the footing of lawful marriage; 
she also undertook in this connexion to prove acknowledgments on 
the part of the said Raja, both express and by implication, of her 
status as his wife.’ The court of first instance held that the 
plaintiff had not been able to prove that she was the married wife 
of the deceased Raja, and dismissed the suit. The plaintiff appealed. 

B. E. O'Conor, (with him Jqbal Ahmad), for the appellant, dis- 
cussed the evidence and relied mainly on the circumstantial evidence 
in the case as establishing a marriage between the plaintiff and the 

€F. A Na, 62 of 1916, 
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jato Raja. He dwelt on the fact of the continuous and exclusive 
co-habitation between them as husband and wife, and submitted that 
the great confidence and esteem in which the Rajaheld her the 
Raja’s open aud public allusions to her as his wife, and his behaviour 
and treatment of the lady and her relations were explainable only 
on the basis of a lawful marriage having taken place between them. 
The direct evidence of marriage produced by the plaintiff was also 
discussed, and it was submitted that the circumstantial evidence by 
itself was such as to raise a very strong presumption, in fact and in 
law, of a marriage having taken place. Marriage being established, 
the amount claimed as dower should be deereed, inasmuch as it was 
not the case of the defendants that the dower consisted of a smaller 
amount than that claimed. 


Te; Bahadur Sapru, (with him S. M. Y. Hasan and Peary Lal 
Bangrji), for the respondents, discussed the evidence and submitted 
thatthe evidence established the fact that the plaintiff was the 
daughter of a public prostitute. He further contended that the 
circumstances of the case were such that the only legitimate infer- 
ence was that the connection between the Raja and the plaintiff did 
not commence as that of husband and wife, but was an illicit one. 
It was true there was evidence of long and un-interrupted co-habita-~ 
tion; but although under the Mohammedan Law long oo-habitation 
gave rise to a presumption of marriage, yet that rule was subject to 
an important exception. Where it was proved that the woman was 
a prostitute at the commencement of her relations with the man, so 
that the connexion between them was illicit in its inception, the 
presumption in favour of marriage did not arise, The following 
cases were relied upon : — 


Gazanfar Ali Khan v. Kanis Fatima, [1910] I. L. R, 82 AIL, 346, 
POs 


Musammat Jariut-ool-Butool v. Musammat Hoseinse Begum, [1867] 11 
M. I. A., 194. 


He commented on the direct evidence of marriage and dower. 
B. E. O'Conor, replied. 
The following judgments were delivered 


Piagort, J.—In this case the two defendants are the brother 
and nephew of the late Raja Mubammrd Salamat Khan of Azam- 
garh, who died on April 3rd, 1912. He had made an arrangement 
in his life-time intended to secure the succession of his nephew, 
the younger defendant, to his title anı! the bulk of his estates; 
this srrangement seems to havo been given effect to, with the sanc- 
tion of Government as regards the title. The plaintiff, Musammat 
Shabban Bibi claims to be the sole surviving widow of the late 
Raja; she brings this suit to recover her dower debt, stated at 
Rs. 40,000 and claims at the same timo subsidiary relief by way of 
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declaration as to the property from which this dower debt is reco- 
verable. She reserves her claim to possession of one-fourth of the. 
estate, as an heir of the deceased under the Mohammedan Law, for 
a separate litigation. The defendants replied that the plaintiff was 
never married to Raja Mahammad Salamat Khan, and consequently 
no dower was ever fixed for her, or could be due to her; she was 
merely a dancing girl who had secured the favour of the late Raja 
and had been “ kept in a separate house” by him. They pleaded 
further that, as long ago as February 22nd, 1886, Raja Muhammad 
Salamat Khan had made full provision for the plaintiff by execut- 
iag in her favour a deed of gift conveying to her his proprietary 
rights in village Salamatgarh, of which the plaintiff was still in 
possession and enjoyment. At the same time the Raja had taken 
the precaution of obtaining from the plaintiff a deed under which 
the latter formally relinquished all claims against the estate of Raja 
Muhammad Sslamat Khan. With respect to this deed of relingujgh- 
ment the plaintiff's rejoinder was that she had never executed” it, 
or at any rate had never set her name to it with any knowledge or 
understanding of its contents. Jt has also been contended, with 
reference to the terms of this document, that it has in any case no 
bearing on the olaim for dower debt, whatever might be its effect 
on a claim to a share in the inheritance. The learned Sabordinate 
Judge framed a number of issues, the majority of which he did not 
find it necessary to decide. On the main question in dispute he 
has held that ‘it has not been proved that the plaintiff is the mar- 
ried wife of the deceased Raja Muhammad Salamat Khan.” With 
regard to the deed of relinquishment of February 22nd, 1886, he has 
held that it would not, on its terms, operate to bar a suit for dower 
supposing of course, that the plaintiff were a lawfully married wife 
and that a dower had been fixed for her and remained unpaid. He 
finds however that the plaintiff did execute this docament “ after 
hearing and understanding it,” but declines to determine a tech- 
nical objection as to the validity of its registration. He holds that 
the plaintiff would not, in any event, be entitled to obtain in this 
suit a declaration as to the property from which her dower debt, if 
proved, could be realized. In her memorandum of appeal to this 
court the plaintiff challenges all the findings of tho court below 
which are against her; but of course the main questions before us 
are whether the plaintiff was or was not married to Raja Muham- 
mad Salamat Khan and if so, what was the amount of her dower 
debt. The plaintiff attempted to prove her case on both these 
points by direct evidence. She was herself examined on commis- 
sion, and she caused to be examined also on commission two witnes- 
ses, Nawab Shujayat Ali Khan and Sayyid Izhar-ud-din Ahmad, re- 
sidents*of Patna; these depose toa marriage at Patna in or about 
the year 1862 A. D., between the plaintiff and Raja Muhammad 
Salamat Khan at which a sum of Rs. 40,000 was fixed as the dower 


„ debt of the former. The plaintiff also relies onamass of circum- 


VOL. XVi.]° HIGH COURT 757 


stantial evidence: as. proving co-habitation between herself and the 
late Raja, ostensibly on the footing of lawful marriage; she also 
undertakes in this connection to prove acknowledgments on the part 
of the said Raja, both express and by implication, of her status as 
bis wife. The defendants on their side could scarcely be expect- 
ed to produce muchin the way of direct evidence in proof of 
their negation of the marrisge, they impugned the veracity of 
the plaintifs witnesses and suggested explanations of the circum- 
stantial evidence relied on by the latter. They also put for- 
ward certain circumstances as supporting their contention that 
the position of the plaintiff in the late Raja’s house-hold was 
rather that of a favoured mistress or concubine than of a wed- 
ded wife. On one point however, and one of considerable 
importance, they joined issue with the plaintiff in the most 


direct fashion and produced a body of evidence directly contradict- . 


ing dat of the plaintiff and of her witnesses. The plaintiff’s account 
of herself is that she is the daughter of one Sadiq Husain Khan, 
originally a resident of Delhi, who removed (at some period not 
very clearly specified) to the city of Patna. She was married at 
about the age of eighteen to one Abad Husain, a Saiyid by race, 
and lived with him for a little more than two years, when he died, 


leaving her with an infant son, who received the name of Nanhe 


Khan. Some three or four years after the death of her first husband 
her parents arranged for her a second marriage with Raja Muham- 
mad Salamat Khan. This took place at Patna, but the Raja took 
her home with him to his ancestral Fort at Azamgarh, introduced 
her there as his honourable wife and she lived with him as such for 
very nearly fifty years up to the time of the Raja’s death. She 
makes a particular point of the kindly treatment of her son Nanhe 
Khan by his step-father, Raja Muhammad Salamat Khan, and of 
the affection evinced by the latter for Afzal-Khan, son of the said 
Nanhe Khan. On the other hand the case for ‘the defendants is 
that the plaintiff is the daughter of a disreputable woman of the 
name of Chhutian, who was originally a Brahmini, but was converted 
to Mohammedanism, adopted the profession of a prostitute, and 
lived for many years in Azamgarh in the.keeping of one Nanak 
Baksh (a Hindu, apparently a Khatri by caste) to whom she bore a 
number of children, including the plaintiff. . The latter first attract- 
ed the notice of Raja Muhammad Salamat Khan when she was 
appearing in public asa dancing girl and was presumably also fol- 
lowing theless reputable branch of her mother’s profession. There 
was an illicit connexion between the plaintiff and the Raja which 
continued for some years before the Raja took this favoured mis- 
tress to live with him in his Fort. . 


The conflict of evidence on this point has a two-fold importance, 


I hold it proved that the plaintiff was living in Azamgarh as 
the daughter of Musammat Chhuttan, while the latter was there 
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under the protection of Nanak Bakhsh Khattri and carrying on 
the profession of a dancing girl. I accept as true the evidence 
for the defendants that Shabban Bibi was trained as a dancing 
girl and first came under the notice of Raja Muhammad alamat 
Khan while appearing in public in this capacity. I have no doubt 
that the date of this may be fixed on the strength of Babbar Ali’s 
statement as about 1854 A. D. I am satisfied thai the connexion 
between the plaintiff and Raja Muhammad Salamat Khan was in 
its inception nothing more than ordinary illicit, intercourse bet- 
ween the Raja and a dancing girl who bad taken his fancy. I 
take it that Nanhe Khan was born under circumstances which 
made it impossible for any one to feel quite certain as to his pater- 
nity ; reading between the lines of the evidence I strongly sus- 
pect that Raja Muhammad Salamat Khon came gradually to believe 
that the child had really been his own and that his subsequent 
attitude towards the plaintiff, towards Nanhe Khan and tovwgrds 
Afzal Khan was largely governed by this belief. That hë did 
take Shabban Bibi to live with him in his Fort is admitted ; that 
he did so after illicit intercourse between them had continued for 
some years I hold to be proved. On the other hand I find it 
also proved that he provided her with respectable quarters in his 
Fort, that he corresponded with her on terms of extraordinary 
confidence and intimacy that he allowed her to be spoken of as 
hig “ wife” and that he put her forward on several occasions, in 
matters involving public and official correspondence, under the 
designation of “my second wife.’ Nevertheless, it cannot be 
shown thet he ever himself spoke or wrote of her as his © Rani” 
or that he ever committed himself to the statement that she was 
his wedded wife. As to the date on which Shabban Bibi passed 
under the exclusive protection of the late Rseja, becoming a veiled 
lady inside his ancestral F'ort, the evidence leaves me in some little 
donbt. It was certainly anterior by several years to Babbar Ali’s 
statement of October, 1877, it may have taken place as early as 
1861-2 A. D., the date given by the plaintiff for her marriage at 
Patna, but it was probably about 1866-8 A. D., according to the 
statement of the first defendant, who puts it ten or twelve years 
after the commencement of the illicit connexion. 


In recording these conclusions I have anticipated the result of 
the further analysis which I undertook to make of the statements 
of the plaintiff's witnesses Shujayat Ali Khan and Izhar-ud-din 
Ahmad. I quite definitely disbelieve these two witnesses. It is 
not merely that I consider their testimony heavily out-weighed 
by direct and circumstantial evidence on the other side: my 
opinion is that a careful consideration of their statcments shows 
them to be unworthy of credit. 


[Here His Lordship discussed the eyidence and concluded ag 
follows :—] 
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I have given reasons enough for concurring with the court 
below in rejecting the direct evidence for the plaintiff on the 
subject of her marriage at Patna in 1861-2 A. D. This involves 
the failare of the claim for Rs. 40,000 on account of dower debt. 
It has not been suggested before us in argument that we are bound 
to come to some finding on the question of marriage or conoubinage 
in order that, if we find a marriage of unknown place or date 
established by the circumstantial evidence, we might decree in 
favour of the plaintiff the minimdm dower debt prescribed by 
Mohammedan Law. One reason why the point was not taken may 
be the provision made for the plaintiff by the deed of February 
22nd, 1886, which is very far in excess of the minimum dowry. I 
feel serious doubts whether we ought to discuss further the circum- 
stantial evidence in favour of the proposition that a marriage must 
have taken place, on some date or other, and probably inside the 
Fortyat Azamgarh, between the plaintiff and the late Raja Muham- 
mad Salamat Khan. The plaintiff has elected to reserve the 
question of her claim to a share in the estate toa separate litigation ; 
in such a litigation sho would have to take the opinion of the court 
as to the effect of her deed of relinquishment of February 22nd, 
1886 (p. 44 R.) and also as to the validity of the dispositions of his 
property effected by the late Raja in bis life-time. If the plaintiff 
desires to carry the matter further even a finding in favour of the 
marriage in the present suit would not operate so as to conclude the 
litigation. In the case now before us, the plaintiff stands com- 
mitted to the plea that her marriage with Raja Muhammad Salamat 
Khan took place inside the house of Sadiq Husain Khan in the city 
of Patna in or about the year 1861-2 A. D. My finding is that no 
such marriage took place. The circumstantial evidence relied on 
by Afr. O’Conor is evidence that a marriage took place somewhere 
perhaps before 1877 or 1880 A. D., but certainly before the plain- 
tiff went on pilgrimage to Mecca in 1887 A. D, ostensibly as the 
second wife of Raja Muhammad Salamat Khan. The evidence 
about this pilgrimage isa strong point in the plaintiff’s favour; 
read in connection wilh the evidence of Shah Salimullah (p. 4A) 
who strikes me as a truthful witness, it becomes even stronger. 
This gentleman’s father was a jreligious teacher of some local 
renown;he had made disciples of the late Raja and of his mother 
as wellas of the plaintiff. The pilgrimage to Mecca must have 
taken place under the influence of this conversion and so to speak, 
under the auspicious of this spiritual guide. It seems equally hard 
to believe that Raja Mohammad Salamat Khan would have deceived 
his spiritual guide as to the plaintiff's position, or that the latter 
would have allowed him to make the pilgrimage in the company 
of his mistress, passing her off as his wife. Yet there are 
arguments on the other side, and more particularly the wording 
of the Raja’s deed of February 22nd, 1886. Itis true he once 
more calls Musammat Shabban Bibi “My second wife” but he 
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avoids calling her his “Rani” or his “wedded wife,” and the 
whole tone of the document is inconsistent with the idea that he 
regarded her as heir toa substantial share of his estate under the 
ordinary rules of Mohammedan Law, 


I do not propose to pursue this matter further. It is one 
thing for a lady in the position of this plaintiff to ask the court 
to infer from evidence of long continued and exclusive co-habita- 
tion, on the ostensible footing of a lawful wife, that there must 
at some time or other have been a valid marriage between herself 
and the Jate Raja Muhammad Salamat Khan; it is not quite the 
same thing to set up a marriage ata particular time and place, 
and then to fall back on the circumstantial evidence when the case 
actually set up has been disproved. Moreover, when once the 
court has come to a clear finding, as I think we must do in this 
case, that the connexion between the parties was in its inception 
an illegitimate one, itis a very difficult matter to infer a subsequent 
marriage from the sort of evidence which we are asked to E Gosh 
in this case. On the evidence as it stands I think the proper 
course i3 to dismiss the appeal upon a finding that neither the 
marriage set up by the plaintiff nor the dower debt claimed by her,- 
is proved by the evidence. 


WALss, J., in a separate jadgment concurred with PiceorrT, J. 
B, K. M. 


RAGHUNATH AND OTHERS 
VETSUS 


EMPEROR” 


Gambling Act (I of 1917), sections 8, 4—Kesping a common gambling houso— 


acis, necessary to be proved. 

In order to sustain a conviction of a person for keeping a common 
gambling house It is necessary for the prosecution to prove not only that 
he owned the house, or was the occupier of it and that instruments of 
gambling wore kept or used in it, but that they were kept or used for 
the profit or gain of that person. Where a house ig not proved to bea 
common gaming house, the presence of other persons therein will not 
raise a presumption against them ; and even it were one, no presumption 
will arise against such persons unless it can be shown that gambling was 
going on at the time when they were present. 


CemminaL Revision from an order of T. A. BTEWART, ESQ., 
Magistrato, First Class of Meerut. 


Nehal Chand, for the applicants. 


R. Malcomson, (Assistant Government Advocate) for the Crown. 
© Or. Rev. No. 286 of 1918. 
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The following judgment was delivered by 


Baness1, J.—The applicants have been convicted under the 
Gambling Act No. III of 1867, asamended by Act I of 1917, 
Raghunath bas been convicted under section 3, the others under 
section 4 of the Act. The case against these persons was that they 
were carrying on wagering or betting on saitas relating to the sale 
of opium. Raghunath was charged with keeping a common gambl- 
ing house. Under Act No. I of 1917 wagering or betting has 
been included in the definition of “ game;” and any article used 
as a means or appurtenance of or for the -purpose of carrying on 
or facilitating gaming is included in the expression ‘“ instrument 
of gaming.” What happened was this. The police raided the 
shop of Raghunath where he deals in cloth. They found the other 
accused (and some others) assembled there, sitting round a lighted 
lamp and some writing was being done by one of the persons 
assembled. The police seized a number of papers which were 
folind in that room. They also found money in a box of Raghu- 
nath and loote silver pieces and money in the possession of the 
other accused. It was stated that the papers which were disco- 
vered were papers used for the purpose of betting and were there- 
fore instruments of gambling. What the papers really were it 
is difficult to say. They contained writings which were in cypher. 
One witness, namely, Kundan Lal, (prosecution witness No. 6) 
attempted to explain what some of the papers meant. If his 
statement is correct the papers show that they related to betting. 
The paper wbich was being written at the time the police raided 
the house of Raghunath has not been produced or proved. I have 
considered the evidence and have heard the arguments addressed 
to me on behalf of the accused and the Crown. It is very difficult 
to say whether the papers found did in fact relate to wagering or 
betting. With the exception of one paper the others did riot show 
that this betting, if any, was going on after the passing of Act No. 
I of 1917 which made betting an offence under the head of 
gambling. Having regard however to the nature of the papers, 
it may be assumed that they related to gambling. In order 
however to sustain the conviction of Raghunath for keeping a 
common gambling house it was necessary for the prosecution to 
prove not only that he owned the house, or was the occupier of 
it, and that instruments of gambling were kept or used in it, but 
that they were kept or used for the profit or gain of Raghunath. 
There is not a particle of evidence to show that he made any profit 
or gain out of the transactions which might have taken place in 
his house. It is possible that he made some profit but in the 
absence of evidence to show that profit or gain was made he could 
not be convicted merely upon suspicion. Therefore in my ‘opinion 
his conviction for keeping a common gaming house as defined in 
Act I of 1917 cannot be sustained. As regards the other accused 


there is no evidence whatever that they were engaged in betting , 
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or wagering when the police raided the house. As it has not 
established that the house was a common gamifig house, their 
presence in that house can raise no presumption against them and 
even if the house was a common gaming house, no presumption 
will arise against them unless it can be shown that gambling was 
going on at the time when they were present. As to this there 
is no evidence whatever. It is probable, as I have said above, 
that gambling (that is betting or wagering’) used to be carried on 
in Raghunath’s house; but. that alone would not justify his con- 
viction or the conviction of‘the other accused in the absenco of 
evidence showing that his house was a common gaming house 
within the definition of that expression in the Act and that the 
other accused gambled in that house Under these circumstances 
the conviction must be set aside. Isllow the application, set aside 
the conviction of the accused and the sentence passed on them 
and direct that the fines, if paid, be refunded. I also direct that 
the moneys seized in the house be returned to the persons from 
whose possession they were seized. 


Application allowed. 


ìi 


BHAGWAN DAS GONDKA (Plaintif) 
versus 


RAM KUMAR RAMESHWAR DAS (Defendant)* 


Code of Civil Procedure (Act V of 1908), Order XI, rules 6, 7, 21—Practice 
—ZInlerrogatoricé—Suit for breach of contract—Irrelevant interrogatory, 


A suit ‘was brought to recover damages for breach of contract. The 
deferidant put in a list of ten interrogatories for the plaintiff to answer. 
The interrogatories being served on the plaintiff, the plaintiff appeared in 
court answered three and objected to the rest as being irrelevant. Later 
on the defendant put in an application in which it was prayed that the 
plaintiff be ordered to answer the remaining interrogatories and the 
court therenpon passed an ex-parte order to this effect. “The plaintiff be 
asked to answer the interrogatories If he fails to comply he will do go 
at his own risk.” The plaintiff subsequently presented another applica- 
tiou in which the court was asked to re-conaider the ex-parte order and in 
which the former objection was reiterated. The court refused to re-con- 
sider the ew-parte order and said that the order was not * prejudicial to the 
plaintiff.” The defendant then putin av application asking the court to 
dismiss the suit which was then set down for hearing on a subsequent 
date. On that date the court held that the interrogatories were not irrele- 
vant, and without giving the plaintiff a farther opportunity of answering 
them, it proceeded to digmiss the suit :-~Held that the order of the court 

oF, A. F. O, No. 29 of 1918. 
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was wrong inasmuch agit was not justified by anything in Order 11 of Cıvıl 
the Codo of Civil Procedure in portponing its adjadication on the question — 
whether the interrogatories were relevant or not to the dats of hearing 1918 


and then refusing the plaintiff the option of complying, or refusing to m 
comply with a clear and specific order directing him to answer such BHAGWAN 
Interogatories as might Le held to be 1elevant. Das 


Held also that an objection under rule 6 of Order 11 required adjadica- v. 
tion by the court, thatthe rale gave the plaintiff an alternative remedy Ram KUMAR. 
and not that he was to ask the interrogatories to which he objected to be 
struck out. 
Frist ÅPPEAL from an order of Basu _Ksuiaop Gora. BaNerst, 
Subordinate Judge of Cawnpore. ` > 


B FE. O'Conor and S. M. Sulaiman, for the appellant 


Motilal Nehru, Tej Bahadur Sopru and Janki Prasad, for the 
respondent. 


The judgment of the Court was delivered by 


‘Piagort, J.—This is an appeal against an order passed under Piggott, J 
Order 11, rule 21 of the Code of Civil Procedure dismissing a suit 
for want of prosecution, on the ground that the plaintiff had failed to 
comply with an order to answer interrogatories. The suit was 
between two trading firms and the claim was one for damages for 
breach of contract. The plaint was filed on the 15th of August, 
1917 and issues were fixed on the 10th of September, 1917. On 
the 2nd of November, 1917, the defendant put in a list of inter- 
rogatories, ten in number, and asked that the plaintiff be ordered 
to answer the same. Thisorder was served on the plaintiff on 
the 12th of November, 1917. Seven days later, that is to 
say on the 19th of November, 1917, the plaintiff came into 
court with a statement and affidavit, in the course of which 
he answered the first two, and claimed to have also answered 
the third of the interrogatories. In respect of the remaining 
seven he objected that they were irrelevant to the issues for trial. 
This was an objection taken under Rule 6 of Order 11 and it re- 
quired adjudication by the court. The learned Subordinate Judge 
seems to have thought that the only remedy open to the plaintiff 
if he objected to answering any of the interrogatories, was to ask 
to have the interrogatories to which he objected set aside or struck 
out under Order 11, rule 7. It seems to us that Rule 6, above re- 
ferred to gave the plaintiff an alternative relief of which in fact he 
availed himself. On the 22nd of November, 1917, in the absence of 
the plaintiff, the defendant put in an application, purporting to be 
under Order 11, rule 11 asking that the plaintiff be required to 
answer further, that is to say, to return answers to the remaining 
seven interrogatories. On this an ex-parte order was passed in the 
following terms:—‘ The plaintiff be asked to answer the interroga- 
tories. If he fails to comply he will do so at bis own risk.” 


On the 26th of November, 1917, the plaintiff presented to the 
court a formal petition asking it to re-consider the ex-parte order ° 
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of November 22nd. He reiterated that the interrogatories which he 
had failed-to' answer were irrelevant, and expressly~ appealed to the 
court to deal with this objection and to pass specific orders in res- 
peot- of each of the questions objected to. It wasin the order 


passe] on this application that it Seems to us that the learned Su- 


bordinate Judge went distinctly wrong. He began by saying that 


the order of the 22nd of November was not “ prejudicial to- 


the plaintiff ” a vague expression which necessarily left the parties 
in doubt as to the intentions of the court. He concluded by saying 
that he declined to re-consider the said order. He did this admitted- 


Z 


ly without pronouncing any opinion on the question of the relevancy ` 


of any one of the interrogatories to which the plaintiff had objected. 
On the 1st of December, 1917, the defendant put in an application 
under Rule 21 asking the court to dismiss the suit, which was then 
set down for hearing on the 4th of Febroary, 1918. Even this 
application the court did not deal with at once but directed that? it 
should be put up on the date of the hearing. In the interval the 
parties caused commissions to be issued and witnesses to be sum- 


moned. The court then took up the defendant’s petition of the- 
1st of December, 1917, took into consideration the question of the 


relevanoy of the interrogatories to which the plaintiff had objected, 
held that those interrogatories were relevant, and then without 
offering the plaintiff any farther opportunity of answering the 


` game proceeded to dismiss the suit under the rule in question. The 


learned Subordinate Judge remarks that he was compelled to 
adopt this course, apparently by reason of his desire to correct 
abuses.of procedure which he had observed in the conduct of other 


litigations in his court. He was certainly not compelled by the 


provisions of Order 11, rule 21 to dismiss the suit, and as a matter 
of ordinary business to the parties, he should have taken into con- 
sideration the fact that the plaintiff had been waiting from the 
19th of November, 1917, to that date for a clear adjudication upon 


his objection to the relevancy of seven of the interrogatories. We- 
think thet the court below was not justified by anything in the- - 


provisions of Order 11 of the Code of Oivil Procedure in postponing 
its adjudication upon this question to the date of hearing and then 


refusing the plaintuf the option of complying, or refusing to -’ 


comply, with aclear and specific order directing him to answer 
such interrogatories ‘as the court might hold to be relevant. The 


order which the court had passed on the 26th of November, 1917,. 


was calculated to mislead the plaintiff, It does not seem to us that 


he had adequate warning of the course which the court below ` 


intended to take. For these reasons we set aside the order com- 


plained of and remand the suit to the court below for trial on the. 


merits. Costs here and hitherto will be costs in the cause. 


Appeal allowed. Cause remanded, 
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JOTI PRASAD AND OTHERS (Deoreehotder)* 


Transfer of Property Act (Act IV of 1882), section 6 (a)—Hindu Law— 
Adoption by widow—Posiponement of adopted son's estate during the widow's  Tuppain d. 


_ lfe—Transfer made by adopted son of property forming pari of the estate A Raoor J. 
` in the widow's lifs-time—Spea succossionis, l 


D. K adopted B. by means of a deed of adoption which provided that 
the latter would from that day acquire all the rights which an adopted son had 
under the law in all the property left (matruka) by Raja Raghubit Singh deceased f 
aud now in the possession of the Rani Saheba. But it had bedn agreed... 
Te „that according to the wish and permission of Raja Baghabir Singh, 
the Rani Saheba would Continue to be owner and in possession (malik aur gabiz) 
of the entire Reyasat during her life. Subsequently B. transferred certain 
property of the Reyasaé to J. and othera. After the sale B. “leased the property - 
to D., father of I. There was considerable litigation between b. ‘and J. which 

; eventually terminated in a dsoree based on compromise “between ‘the parties to i 
the effect that i in the event of B. paying to J ona certain date oertain sums of 
money by J. would give up all claims to the property in question, and that in the 
event of rion-payment the geuit of J. against B. would be decreed and the suit 
of B. against J. would be dismissed. B did not pay the amounts as required 
and the result provided for in the decree followed. J applied for execution of 
the decree, B. objected that he had only an expectant interest in the estate which 
interest was inalienable :—Held upon a construction of the adoption deed, 

_, the interest created in favour of B.was not a mere possibility of succession to - 
-tho estate after the death of D. K. but that it was a vested, right, the right. of ` 
_ enjoyment and possession being only postponed, and that the sale was unaffect- 
-~ ed by the provisions of section 6 (a) of the Transfer of Property Act. 


Exzoution First APPEAL froma decree of Babs RaGHUNATH 
Psasad, Subordinate Judge of Saharanpur. 

Nehal Chand, for the appellant. 

B. E. O’ Conor and Lakshmi Narain, for the respond ents, 

The judgment of the Court was delivered by 


Aspu, Racor, J.—This appeal arises out of an execution pro- Abdu} 
ceeding under two decrees dated (I)the 22nd of June, 1917, and = Raoof, J 
(2) the 15th of December, 1917, both of which were passed in one 
` and the same suit No. 63 of 1915 (1) Rai Bahadar Lala Joti Prasad, 
(2) Lala Raghunath Singh and (3) Lala Beni Prasad, plaintiffs 
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versus (1) Choudhri Balwant Singh, (2) Rana Indar Singh, defen- 


dants. The application for execution was made on the 17th of 
December, 1917, and the prayer made was that, possession over 
talluga Naogawn, entered in the list annexed to the application, be 
delivered to tho decree-holders against the judgment-debtors Nos. 
land 2. A further prayer was that the Collector of Saharanpur, 
who was in possession of the property as a receiver be asked by a 
Rubkar to deliver possession of the said property to the decree- 
holders and to hand over to them such sums of money as may be 
with him in deposit, on account of tho profits of the said” property. 
Objections were raised by Balwant Singh, jadgment-aebtor, to the 
execution of the decree. Those objections have been disallowed 
by the learned Subordinate Judge of Saharanpur by his judgment, 
dated the 5th of April, 1918. Choudhri Balwant Singh, jadg- 
ment-debtor has appealed and in the memorandum of appeal has 
raised pleas-embracing almost all the objections which he had 
raised in the.court below. In order to appreciate the pleas raised 
and the argument addressed to the court on behalf of the appel- 
lant it is necessary to state shortly the previous history of the 
litigation. © . 

One Raja: Raghubir Singh was the owner of a considerable 
property known as the Landhaura Estate. He died in year 1868, 
leaving Rani Dharam Kuar, who was pregnant at the time, as his 
widow. Itis an admitted fact that before his death he permitted 
and authorized his widow to adopt a son for him, in case the child 
born of the widow died in its infancy. He further gave permission 


' to adopt another son in case the one adopted was to die in his 


childhood, in her life-time. 


A child was born after the death of Raghubir Singh, but he 
having died, Rani Dharamkuar adopted one Indar Singh, in 1877. 
-The latter having died, she adopted one Rambadan Singh in 1883, 
who also having died in 1885, one Bharat Singh was selected in 
1893, for adoption, but before his adoption had taken place, he died 
in 1896. Eventually, Choudhri Balwant Singh the appellant in 
this appeal, was adopted on the 13th of January 1899 and a deed 
of adoption was executed on that date and was formally registered. 
The material portions of the said deed having a bearing upon the 
questions in dispute in this appeal are these :— 


In paragraph 3, it is stated that on the death of the Raja, Rani 
Dharamkuar entered into proprietary possession of all kinds of pro- 


perty (Lr YU g pte g Obs oS aS oho aud >) and that 


she was in possession of all the property belonging to the Reyasat of 


the said Raja Sahob at the time of the execution of the document. 
In paragraph 4, it is stated that being the-owner of a considerable 
property, the Raja in his life-time, owing to religious needs and: 
other requirements, was: anxious to havea son born who may 
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fulfil the religious needs and who may be the owner of the Re- 
yasat. In paragraph 5, it is stated that as the lady, at the time 
of his last illness, was pregnant, he did not adopt a son himself 
in his life-time. In paragraph 6, it is stated that during his last 
illness, having suddenly become hopeless of his life he by way of 
precaution, directed the lady, ‘:-That in case a daughter is born or 
if a boy having born dies, I enjoin upon you and order you that 
you should adopt a boy for me, so that he may keep our name alive 
and after your denth may be the absolute owner and possessor of 
my entire estate and if perchance, the son adopted, according to 
this permission, dies in your life-time then you will continue to 
have the power of further adoption.” In paragraph 10, it is stated 
that she in June 1898 selected Choudhri Balwant Singh, son of 
Choudhri Ramnawaz for the purpose of adoption and from that 
date the said Balwant Singh came under her protection and was 
brought up by her. In paragraph 11, it is stated that the execut- 
ant adopted Choudhii Balwant Singh on the 13th of January, 
1899. In paragraph 12, it is stated that, ‘‘ The said Balwant 
Singh will be considered the adopted son of Raja Raghubir Singh 
and of the executant and he will perform all the religious duties 
towards the said Raja Sabab and the oxecutant after the death of 
the executant and after her death he will be the absolute owner of 
the property of the Reyasat Landhaura. The most important 
provision is contained in para. 13, which runs thus :— 


“ That during her life-time the executant will continue to have 
nil the rights over all the properties of the Reyasat of Landhaura 
left by Raja Raghubir Singh which a Hindu widow has over her 
husband’s estate according to the Hindu Law and that she will 
continue to be the owner and in possession as before, that the said 
Balwant Singh, my adopted son, will have no right to interfere 
with my rights of ownership and withthe management and supervi- 
sion of the Reyasat during my life. But the said adopted boy will 
be maintained according to his position and status and he will be 
properly brought up and that she has adopted Balwant Singh on 
these conditions and Choudhri Ramnawaz, the father of Balwant 
Singh, has given him in adoption ‘on these very conditions and this 
was in accordance with the wish and permission of the Raja 
Saheb...... On the same date Choudhri Ramnawaz Singh executed 
an Jgrarnama in which after mentioning that ne had willingly given 
his son Choudhri Balwant Singh, aged 16 years, in adoption, to Rani 
Dharamkuar, he stated“ that from this date the son ceases to have 
any connection with his natural family and thet the said son will, 
from to-day, acquire all the rights which an adopted son has under 
the law in all the property left (453%) by Raja Raghubir Singh 
deceased and which are in the possession of the Rani Saheba. 
But it has been agreed between me and Rani Saheba that accord- 


ing to the wish and permission of Raja Raghubir Singh the Rani p 
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Saheba will continue to be yàU y5f Sle (owner and in posses- 
cion) of the entire Reyasat during her life.....s0+0.” 


Disputes having aricen between Choudhri Balwant Singh and 
his adoptive mother, Rani Dharamkuar, the latter instituted a 
suit against him in 1905 with the object of getting rid of him. It 
is unnecessary to give the details of that litigation ; it is enough to 
state that the suit was dismissed and Choudhri Balwant Singh was 
successful. His position as the adopted son of Raja Raghubir 
Singh was made secure. 


In 1911 Choudhri Balwant Singh filed a suit No. 1 of 1911 
against Rani Dharamkuar for possession of the properties of the 
Reyasat Landhaura, but the defendant having died during the course 
of the suit, in the month of Novembcr, 1912, the further prosecu- 
tion of the suit became unnecessary. 


During the course of the litigation with Rani Dharamkuar, 
Balwant Singh had to mortgage and sell portions of the property of 
the Reyasat in order to procure funds to carry on the fight with 
his adoptive mother. The property, the subject-matter of the 
present dispute, viz, Mauza Ahmadpur Naogavan was sold to the 
present respondents, (1) Lala Joti Prasad, (2) Lala Raghunath 
Singh and (3) Lala Beni Prasad, sons of Lala Bansi Lal, under a 
sale deed, dated the 3rd of March, 1911. 


After selling the property in dispute to the respondents, Balwant 
Singh leased the property by a deed of lease, dated the 2nd of 
August, 1913, to Rana Dharam Singh, the father of Indar Singh, 
the judgment-debtor No. 2. 


In 1914, Choudhri Balwant Singh filed a suit No. 61 of 1914 
against the present decree-holders in which he assailed the sale deed, 
dated the 3rd of March, 1911, in favour of the respondents on the 
ground of fraud, want of consideration, eic., and prayed that it be 
set aside. That suit was referred to arbitration on the 17th of 
September, 1914, and when the award was filed in court certain 
objections were taken to its validity but eventually a decree was 
passed on the award on the 3rd of February, 1915, against Balwant 
Singh whose suit was dismissed on that date. In pursuance of tho 
decree passed on the award, the present respondent decree-holders 
deposited Rs. 65,000 in court to be paid to Balwant Singh. 
Against this decree, Choudhri Balwant Singh filed an appeal in the 
High Court which was registered as F. A. No. 121 of 1915. In the 
meantime the present respondents filed a suit No. 63 of 1915 in the 
Court of the Subordinate Judge of Saharanpur against Choudbri 
Balwant Singh in which they impleaded Rana Dharam Singh, the 
lessee of the property in dispute, under the lease, dated the 2nd of Au- 
gust, 1913. Subsequently, the name of Rana Indar Singh, his minor 
son, was added to in the array of defendants, under the guardian- 
ship of Musammat Sukhdevi, the grandmother of Rana Indar Singh, 
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The reliefs claimed in the plaint were (a) that the lease dated the 
2nd of August, 1913, ba declared invalid and possossion be delivered 
to the plaintiffs as against the defendants, 1 and 2, (b) that mean 
profits be awarded against the defendants, (c) that a sum of money 
by way of damages for the price of trees cut down by the defen- 
dants, be awarded against them. 


That in addition to F. A. No. 121 of 1915, Choudhri Balwant 
Singh appellant versus Rai Bahadur Lala Joti Prasad and others, 
two other matters between the parties were pending in the High 
Court viz., F. A. No. 123 of 1915, Civil Revision No. 2 of 1917 
and as mentioned above the original suit No. 63 of 1915 Rai 
Bahadur Joti Prasad and others plaintiffs versus Choudhri 
Balwant Singh and Rana Indar Singh defendants, was pending 
in the court of the Subordinate Judge of Saharanpur. The 
respondents in this case and Choudhri Balwant Singh filed a com- 
promise in the High Court by which they settled all thoir disputes. 
Two paragraphs of this compromise, which have a material bearing 
upon the present proceedings were these :— 


(1) That if Balwant Singh pay on or before 19th September, 
` 1917, in the court of the Subordinate Judge of Saharanpur for pay- 
ment to Rai Joti Prasad and others aforesaid the following sums 
viz. 


(a) Rs. 2,50,000 with simple interest thereon at the rate of 
6 per cent per annum from 18th January, 1915, upto the date of 
payment. 


(6) Rs. 65,000 with simple interest thereon at 6 per cent 
per annum from 17th March, 1915, up to the date of payment. 


(c) The amount due under decree No. 51 of 1915 with interest 
as provided in the said decree upto the date of payment the said 
Rai Bahadur Lala Joti Prasad, Lala Raghunath Singh and Lala 
Beni Prasad shall and do hereby abandon all claim and interest 
under the sale of March, 1911 and their suit for possession of the 
taluga Naogawan shall stand dismissed, parties bearing their own 
costs throughout the litigation and the Collector of Saharanpur as 
the receiver of the property shall deliver Naogawan to Choudhri 
Balwant Singh together with all profits in his bands. 


(2) That if the said Choudbri Balwant Singh does not pay 
into court the amount aforesaid in terms of the preceding clause 
on or before the 19th of September, 1917, his suit and F. A. No. 
121 of 1915, F. A. F. O. No. 123 and Civil Revision No. 2 of 
1917 shall stand dismissed both parties paying their own costs and 
the original suit No. 63 of 1915 shall stand decreed with costs and 
the Oollector of Saharanpur who isin possession of Naogawan as 
receiver appointed by the court shall deliver possession of the said 
Taluga together with profits thereof in his hands to Rai Bahadur 
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Lala Joti Prasad and others plaintiffs in that case,” It was fur- 
ther stated in the compromise that, ‘ This compromise is filed in 
the three cases pending in this Hon’ble Court and the parties will 
file a copy of this compromise in suit No. 63 of 1915 within one 
week from this date, and apply to the said court to decree the 
claim in accordance therewith.” It appears that a copy of this 
compromise was filed in the court of the Subordinate Judge of 
Saharanpur in which the suit No. 63 of 1915 was pending and the 
learned Subordinate Judge was requested to pass a decree in the 
suit in accordance with the terms of the compromise. No objection 
was raised on behalf of Balwant Singh but Rana Indar Singh ob- 
jected, that, as he was not a party to the compromise, a decree 
could not be passed as -against him on the compromise and that as 
separate decrees could not be passed against the two defendants no 
decree should be passed even against Balwant Singh. Tho learned 
Subordinate Judge however, over-ruled the objections of Indar 
Singh and passed a decree against Balwant Singh on the basis of 
the compromise on the 22nd of June, 1917, ordering that a copy 
of the above mentioned compromise be attached to the decree. 


Subsequently a compromise was also effected between the 
plaintiffs Rai Bahadur Lala Joti Prasad etc., and Rana Indar Singh, 
under the guardianship of Rani Sukhdevi, his grandmother, and 
under the terms of the compromise a decree was passed by the Addi- 
tional Subordinate Judge of Saharanpur in the suit, against defen- 
dant No, 2 also, on the 15th of December, 1917. Choudhri Bal- 
want Singh did not deposit the amount which he was required to 
do, on or before the 19th of September, 1917, under the compro- 
mise. The necessary result of which was that the suit of Balwant 
Singh No. 61 of 1914 stood dismissed, and suit No. 63 of 1915 of 
the plaintiffs against Balwant Singh and Indar Singh stood 
decreed. Hence this application for execution of the two decrees 
passed in the suit No. 63 of 1915 was made and the court was 
asked to deliver possession to the plaintiffs, decree-holders over 
Taluga Naogawan. The judgment-debtor No. 1 objected to the 
execution of the decree on the grounds :— 


(1) That at the time of the execution of the’ sale deed, on the 
basis o£ which, the decree under execution had been obtained the 
objector had merely a chance of succession after the death of Rani 
Dharamkuar which could not be transferred under the law and 
having regard to thejprovisions of section 6 (a) of the Transfer of 
Property Act, no right vested in the transferees, under the sale, 


(2) That the transfer being contrary to law ; the compromise 
between the parties and the subsequent decree passed on the com- 
promise could not validate the transfer. 

(3) That the compromise ought not to have been accepted and 
a decree ought not to have been passed on its basis, under Order 
23, rule 3 of the Qode of Civil Procedare, 
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(4) That as the compromise was not filed in court within a 
week, as provided by the compromise, a decree ought not to have 
been passed on it. On behalf of the decree-holders it was urged 
that the provisions of section 6 (a) of the Transfer of Property Act 
was not applicable to the facts of this case. 


(5) That the decrees passed in the suit No. 61 of 1914 and 63 
of 1915 operated as res judicata. 


(6) That the judgment-debtor, in his suit No. 61 of 1914 him- 
self, had accepted the award inspite of an objection by tha decree- 
holders and that he had benefitted under the award by receiving 
Rs. 65,000 under it and that he was now estopped from objecting 
to the award and the compromise. 


The learned Subordinate Judge of Saharanpur decided that the 
case of an adopted son where the adoption was made by a widow 
on the condition thatthe adopted son would have no right during 
her life to the ownership or possession of the property was distin- 
guishable from the case of a mere Hindu reversioner who is to 
succeed after the death of a widow. In his opinion inspite of a 
condition postponing the rights of an adopted son, till after the 
death of the widow, the adopted son would have a vested interest 
in the property left by the deceased owner. In this view, ap- 
parently, he did not think it necessary to deal with the question 
of estoppel and res judicata raised in the pleadings. He was of opi- 
nion that the interest acquired by Balwant Singh, being of a higher 
character, than the mere contingent reversionary interest of a col- 
lateral to succeed to property on the death of a Hindu widow, he 
was capable of dealing with it effectively though the operation of 
the transfer made by him may be postponed till after the death of 
the widow. He based his judgment on the general principles of 
the Hindu Law and disallowed the objections raised by the judg- 
ment-debtor. Towards the end of his judgment. there ig an indi- 
cation that he was also of opinion that the objection now raised by 
the judgment-debtor ought to have been raised by him at the time 
the compromise was filed and before a decree was passed on it. 
The pleas raised in the memorandum of appeal presented to this 
Court raise two main questions :—~ 


(1) Whether the transfer made by Balwant Singh was ineffec- 
tive as being opposed to the provisions of section 6 (a) of the 
Transfer of Property Act ? and, 


(2) Whether the subsequent compromise effected in the suits 
Nog. 61 of 1914 and 63 of 1915 had the effect of removing any 
defect existing in the sale. Only these questions were argued be- 
fore us. ° 


In order to determine the first question, we think it necessary 
first to examine the provisions of the deed of adoption together 
with those of the agreement, executed by the natural father of 
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Balwant Singh In doing this we ought to keep in mind the 
general rules cf she Hindu Law, as applicable to an adoption. The 
adopted son or his adoption leaves his father’s Goira and cannot 
take his estate nor does he offer Pindas to him. As soon as the 
adoption is mais, he is transferred to the family of the adoptive 
father. He stands exactly in the same position as if he had been 
born to his adoptive father. He divests the estate of any person 
in possession ot the property of ths adoptive father. If a widow 
happens to be in possession of the estate the result of the adoption 
is that her limited estate at onca ceases. He becomes the full own- 
er of the property and the widow's rights are reduced to a mere 
claim of mainierance. Such being the law, it lies upon the judg- 
ment-debtcr tc establish beyond doubt that the deed of adoption 
contained such valid conditions as to prevent the operation of the 
law. He will bave, in the first instance to show, that there was 
an intention to prevent the vesting of the right to property in the 
adopted son anc that intention was given effect to by some legal 
and valid provision inthe deed cf adoption. Ona consideration 
of the terms of that deed we find that thers is nothing in it which 
would prevent tne vesting of the right in the adopted son. Ii is 
provided in tke deed that the son would leave the family of his 
natural fataer and would live with his adaptive mother. He would 
be brought up under her guardiansbip and would be supported and 
maintained according to his position and stetus, E ehh gm yl Ked yerd 
3ly°. This would show that Balwant Singh was to be treated as an 
adopted son anc his position and status was to be maintained as 
such. In this visw, the condition reserviog to the widow the right 
of ownership and possession during her life-time would simply 
mean that shorgh Balwant Singh was to be the rightful owner 
asan adopted 3n, the widow was to remain in possession during 
her life, exercising all the powers of ownership, as an ordinary 
Hindu widow. This constructicn, to a large extent, derives 
support from tie clear wordings of the agreement executed 
by Ramnawaz Sivgh, the natural father of Balwant Singh, 
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viz. “From. this date the son ceases to have any connection 
with his natural family and that the said son will, from to-day, 
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acquire all the rights which an adopted son has under the law in 
all the property left (459%) by Raja Raghubir Singh deceased, and 
which are in the possession of Rani Saheba. But it has been 
agreed between me and Rani Saheba that according to the wish 
and permission of Raja Raghubir Singh, the Rani Saheba will 
continue to be A&U yy) Ole (owner and in possession) of the 
entire Reyasat during her life. ” 


In thig view of the construction of the deed of adoption it 
becomes unnecessary to consider the question whether it is lawful 
for a Hindu widow to make a conditional adoption so as to 
prevent the adopted son from taking possession of, and enjoying 
rights“ of ownersbip over, the property of the adoptive father 
during her life and whether such a condition creates an interest in 
favour of an adopted son, of the nature which is contemplated by 
clause-(a), section 6 of the Transfer of Property Act. 


It has been held in several cases that an agreement depriving 
an adopted son of his right to take possession of the property 
of the adoptive father is not prohibited by the Jaw and such 
an agreemant has heen given effect to. See for example.—., 
Kali Das v. Bijat Shankar and another (1), and Visalakshi 
Ammal v. Sivaramten and another (7). But we have not been 
referred to any case in which it has been held that the interest 
of an adopted son under sucha conditional adoption is exactly 
similar to the interest of a contingent collateral Hindu rever- 
sioner, The latter kind of interest has been held te be a mere 
chance of an heir apparent succeeding to an estate, and as such 
has been held to be non-transferable. Irrespective of the con- 
struction which we have put on the terms of the deed of adoption, 
we are of opinion that it has not been shown that the interest 
created in favour of Choudhri Balwant Singh under the condi- 
tional adoption in question wasa mere possibility of succession to 
the Landhaura Estate after the death of Rani Dharamkuar. In 
our opinion both according to the interpretation of the deed of 
adoption and the law, a vested right was created in his favour, 
and merely his right of enjoyment and possession was postponed 
till after tha death of the lady. Sach being the c:se, we are of 
opinion that the trausfer of talluga Naogawan in favour of the 
decree-holders under the sale deed, dated the 3rd of March, 1911, 
was unaffecte.1 by the provisions of section, 6 (a) of the Transfer 
of Property Act. 


We agree with the lower court that on this finding alone the 
objections of the judgment-debtor were bound to fail, but we are 
also of opinion that the subsequent compromise and the decrees 
passed thereon left no room for any contention on the point. 
Rani Dharamkuar having died in November, 1912, the property 

(1) [1891] J. L. R., 13 All, 891. (2) [1904] I. L. R., 27 Mad.,577, 
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vested in Choudhari Balwant Singh. He was at the time a mar- 
ried man 29 vears old and could deal with it as he liked. Under 
the compromise he entered into a new agreement according to 
which the property sold was to vest in the decree-holders in the 
event of his fail.ng to pay to them certain sums of money, before 
the 19th of September, 1917. The parties understood their posi- 
tions fully and by a lawful agreement comlpeted a binding 


~.-gontract. A decree was passed on the compromise which put an 


end to all dispuses between the parties. It is too late now to try 

‘to go behind the compromise and the decree. It has, however, 
been argued o2 behalf of the appellant that if it was a mere 
expectancy tha; was transferred by the sale deed in question it 
was open to him to impugn both the compromise and the dec- 
ree when possession was claimed in execution. In support of his 
contention the lsarned counsel, for the appellant, relied upon the 
case of Ramasami Naik v. Ramasamst Chetti and others (1) That 
was a case relating to an impartible and inalienable zamindari. 
The nature of the interest which was transferred in that case 
by mortgage and the circumstances under which the consent 
decree had been obtained are stated at p. 261 of the report in 
these words :— 


* We now come to the most serious objection urged by the appellant. 
It ig said tast by the suit mortgage and the consent decree the 2nd to 
the 5th defendants purport to tranafer only their chance of succeeding 
to the zamincari, aud that such a ohance or mere possibility is incapable 
of transfat in India by virtue of ection 6 (a) of Transfer of Property 
Act. Ae pointed out by MuTrusami Aryan, J. (Sivasubramania Natkar 
v. Krishnemcl (2) in the case of this samindari the interest to which 
each zeminder succeeds is his separate property and consists of bis right 
to the income of the zamindari es beneficial owner for life. This is the 
interest which defendants Nos. 2 to 5 have sought to transfer by the 
mortgage anc the consent decree. ` At the dates of mortgage and decree 
they had a mere chance of succeeding to this interest dependent in the 
oase of each on his surviving all the male members of the [family older 
than himself sc as to make him ror the time being the oldest member.” 


At the bettom of page 262 the learned Judges who decided 
the case remarked :-—~ 


“ It is furtaer urged that the defendants cannot go behind 
the decree. If however, the mortgage did not operate as a 
transfer of interests of defendants 2 to 5 neither could the con- 
sent decree in the circumstances of the present case.” 

‘1) [1906] I. L. R., 80 Mad, 255. 
2) [1894] I. L. R, 18 Mad., 287, 291, 
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Now, whut were the circumstances to which the learned Judges 
referred ? The circumstances were these:— 


The only interest which the defendants 2 to 5 in that case 
had, wasa mere chance of succeeding to a life interest on the 
happening of certain event as described at page 261 above men- 
tioned. In that case there be no doubt that the interest tranaferred 
was of a kind contemplated by section 6, clause (a) of Transfer 
of Property Act. The mortgage was made of such interest and 
at the time the consent decree was passed it was stilla mere chance. 
In the present case irrespective of the nature of interest which 
Choudhri Balwant Singh possessed at the time of the sale deed. he 
had a full and complete interest which had come into existence 
before the ‘compromise and the consent decree. If the widow 
had been alive at the date of the consent decree in that case the 
ruling might have hada bearing on this question. No case has 
been cited having a direct bearing upon the facts of the present 
case, In our opinion it is not open to the judgment-debtor to go 
behind the compromise and consent decree in this case, 


Over and above all that we have mentioned above there is the 
fact that what Choudhri Balwant Singh purported to transfer both 
by the deed of sale and the compromise was nota mere expect- 
ancy but the full right of ownership even sssuming that he had 
no vested interest at the date of sale he subsequently became the 
full owner and was such at the date of the compromise. He had 
received the sale consideration and the respondents had also paid 
a further sum of Rs. 65,000 and they are entitled to the estate 
which subsequently became vested in minor after the death of the 
Rani. At the date of the sale Choudhri Balwant Singh claimed to 
be the full owner and was actually suing tha Rani for possession 
and he purported to transfer the full right. We think that the 
decision of the court below is right and the appeal should be and 
is hereby dismissed with costs. 


Appeal dismissed. 
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l ISHWARI DUTT 
Spe Versus 
, EMPEROR * 


Criminal Procedure Code, (Act V of 1898), scction 110 (d) and {f )— 
Securlty for yood behaviour—Bad livelihood —Facts t. be proved. 


Ishwari Dat wag called upon to furnish security for good behaviour 
ou the charges of habitually committing extertion and of being so despe- 
rate and danz>rous as to render his teing at large without secnrity hazar- 
dous to the commupity. All thai was pioved against him wae that he 
promoted litization and had considerable inflcence with patwaris. No 
instance of hi: having committed ex-:ortion wis found :—Held that under 
the ciroumstamcea the order was not justified. 


In order tks a man might be held tobe a man of desperate and dan- 
gerous oharecter within the moaning of section 110, it must be shown 
that he had eush a rəokless disregard ofthe safety of the person and 

` property of ki; neighbours that his being at lerge would be detrimental 
to the commuulty and the fact that a man had considerable inflaonce 
with patwaris was uot sufficient to reise that inference. 


_ Crinisan Revision from an order of J. M. Cray, Esq, Dis- 
trict. Magistrate =f Garhwal. 


C. Ross Alstoa and Krisnarao Narain Laghate, for the applicant. 
R, Malcomser, (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Baneragi, J.—The applicant Ishwari Dott has been ordered 
to furnish security for good behaviour. The charge against him 
was that he hab:tually committed extortion and was so desperate 
and dangerous that his being at large without security was hazar- 
dous to the coxmunity. No instance of his having committed 
extortion has keen found or established in fact no instance has 
been given in which this man was said to have committed extortion 
or attempted to commit extortion, All that is proved against him 
is that he promcées litigation and has considerable influence with 
patwarts. Assuming the evidence on these points to be true they 
would not necessarily raise the inference that he committed extor- 
tion or’attemptec to do so. In promoting litigation he may have 
been supporting the right party. If of course if was shown that 
he habitually toox or attempted to take money from litigants by 

° Cr. Rev. No, 332 of 1916, 
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offering to them threats of supporting their opponents that would 
be a case of extortion or attempted extortion. But no such in- 
stance, as I -have said above, has been found against him. His 
having influence with the patwaris would not raise the inference 
that he was so dangerous and desperate that his being left at large 


would be hazardous to the community. It must be shown that... 
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he had such a reckless disregard of the safety of the person and Ewrsnoa.” 


property of his neighbours that his being at large would be detri=« 
mental to the community, and if that were proved he would be ` 
a man of desperate and dangerous character within the meaning 
of section 110. This was held in Wajid Ali yv Emperor(?). The 
present case does not come within the purview of any of the 
clauses of section 110, and therefore the order paased against 
the accuséd was not justified. I accordingly set it aside and direct 
that Ishwari Dutt be released if he is in custody and that his 
secarity bond; be discharged if security has been furnished. 


(1) [1907] 11 0. W. N.,-789. 
Order set aside. 


MAKHAN LAL PARSOTLAM DAS (Defendant) 

versus 
CHUNNI LAL BIRJ LAL (LUlaintif)" 

Provincial Small Cause Courts Act (1X of 1887), section 25— Jurisdigtion— 
Suit for compensation for breach of contract—-Revision—Issue as to whether 
suit properly instituted decided—Whether case decided. 

A suit for compensation for breach of a contract was brought in the 
Oourt of Small Causes at Agra. The defendant pleaded (1) that the 
suit did not lie at Agra, ‘the contract having been broken at Allahabad ; 
(2) that there was vo breach of contract-on the part of the defendant. 
On the first issue as to jurisdiction the court took evidence and held that 
the suit had been properly instituted at Agra. Upon an application in 
revision, held that no revision lay as the case had not been disposed of 
within the meaning of gestion 25 of the Provincial Smal! ‘Cause’ Courts 
Act. 


Civit Revision from an order of Basu Goran Das Muxregt, 
Judge of the Court of Small Causes of Agra. 


Damodar Das, for the applicant. : 
Narain Prasad Asthana, for the opposite party. 
© Civ. Rov. No. 114 of 1918, 
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The following jadgmens was delivered by 


ABDUL Rapor, J—A preliminary objec:ion is raised on behalf 
of the opposite party to the hearing of this application. The facts 
of the case are these :—The plaintiff brought a suit in the Oourt 
of Small Causes at Agra, claiming compensation for an alleged 
breach of contract by the defendant. The suit was contested 


by the defendant on two grounds, namely (1) that the suit was 


not cognizable by the Small Cause Court at Agra as the alleged 
breach of contract had taken place at Allahabad ; (2) that there 
was no breach on the part of the defendant and that the suit was 
not maintainable against him. As regards the first point the 
learned Judge of the court below took evidence and came to the 
conolusion that the suit was rightly instituted in the Court of 
Small Causes at Agra. It appears that the parties hal requested 
the coart to dacide the first point at that stage before taking up 
the question raised on she second plea in defence The defendant 
has filed this application for revision against the decision of the 
court belaw on the question of jurisdiction. Mr Narain Prasad 
argues that under section 25 of the Provincial Small Cause Courts 
Act in order to entitla a party to come up in revision it is neces- 
sary that the case mast have been decided by the court below. 
That section rans thas:—‘ The High Court, for the purpose of 
satisfying itself that a decree or order made in any case decided 
by a Court of Small Oauses was according to law, may call for 
the case and pass such crder with respect thereto as it thinks 
fit.” The learned Vakil who appears for the applicant replies that 
there has been a decision in the case by the court below within 
the meaning of section 25 and he relies upon two cases, namely, 
Ramanathin Chetty v  Maruthappa Kone and others (1) and 
Umesh Chandra Palodhi v. Rakhal Chandra Chatterjee (2). The 
particulars of the lastar case are clearly distinguishable from the 
facts of the present case. In that case what happened was that 
in a suit filed in a Court of Small Causes a question of title arose 
on the allegation contained in the plaint and the court was of 
opinion with reference to the provisions of section 23 of Act IX 
of 1387 that tha suit should be tried by a Civil Court on the 
regular side. The plaint was therefore returned for presentation 
toa regular Civil Court. It was against the order returning 
the plaint under section 23 of the aforesaid Act that a revision 
was applied for and it was argued by the opposite party that as 
the case had not been dscided on the merits the High Court had 
no power under section 25 of the Act to revise the order. It 
was held by the Calcutta High Court that it was not contemplated 
by the word © decided” that ths case should have been decided 
on the merits, The learned Judges observed in their judgment 
as follows:—‘ We are not prepared as at present advised to put 


(1) 261.0., 643. (2) [1911] 15 C. W. N., 668. 
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this narrow construction upon the terms of seotion 25 nor to adopt 
the view suggested by the learned Vakil, for the opposite party, 
that the term ‘decided ” in section 25 means to adjudicate finally 
on the merits. Besides in so far as the Small Cause Court is 
concerned the case bas been decided.” 


In the case of Ramanathan Chetiy v. Maruthappa Kone (1), the 
learned Judge who decided the couse observed :—‘ Mr. Sheshagiri 
Shastri raises a preliminary objection before me that this petition 
does not lie under section 25 of the Small Cause Courts Act because 
there is no case decided by the Subordinate Judge sitting on the 
Small Cause side and he quoted Subal Ram Dutt v. Jagadananda 
Mazumdar (2), for the position that unless there has been a decision 
on the merits section 25 has no application.. With all respect I 
am unable to follow this decision. The word ‘‘ decided ” in section 
25 means “disposed of” It does not mean that there must be a 
decision upon the merits. In the present instance the case has 
neither been decided on the merits nor has it been disposed of in 
any other manner. It is still on the file of the court awaiting 
decision. Merely a preliminary issue as to jurisdiction has been 
decided and the application for revision is made against this deci- 
sion of the preliminary issue. None of the cases cited are, there- 
fore, applicable. The preliminary objection must prevail and the 
application must be rejected. Over and above this, having regard 
to the circumstances of this case, I do not think that this is a pro- 
- per case for revision. I accordingly dismiss the application with 
costs. The stay order is hereby discharged. The record of the 
case will be sent back to the court below. 


Application dismissed. 
(1) 26 I. © , 643. (2) (1909; 1 I. C., 288; 8 C., 180, W. N., 408. 
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DALIP SINGH anp anoruer (Defendants) * 
Code of Civil Procedure, (Act V of 1908), section 103—Pre-emption—Custom 


—tre-emplor and vendeo co-sharers with vendor—Pre-emptor brother of 


vendor—A cquiescence — Jasus not decided by lower appellate court—High 
Couri entitled to decide tt. 


Oertain property was sold. The pre-emptor and the vendee were oo- 


CIVIL 


1918 


Perman 


MAKHAN LAL 


u. 
CHUNNI LAL 





, A Raoof, J. 


Ciy, 

1918 
July, 16. 
Rrowazps, 


TUDBALL, J. 


sharers with the vendor ; the pre-emptor was brother of the vendor. In 
the suit for pre-emption the vendee pleaded, among other defences that 
the pre-emptor had acquiesced in the sale being made to him. It wag 
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admitted by the pre-emptar that he was in debt, that he had no money 
and that atthe timeof the sale he also was selling hie own property. 
The court of first instance held the custom proved; but that the facts 
did not give rise to an inference of acquiescence on the part of the plain- 
tiff. The suit was decreed, the lower appellate court held that the oustom 
was not proved bat did not decids the issue of acquiescence. The suit 
was dismissed :—J7eld thai the lower appellate court not having decided 
the issus of acquiescencs, if was cpen to the High Court in second appeal 
to decide the question ; held also that the facts proved that the plaintiff 
knew of and acqu-esced in the sale. 


Szounp APPEAL from a decree of E, E. P. Rose Esq, District 
Judge of Saharanpur, reversing 8 decree of Babu Kalika Singh, 
Subordinate Judge. 


Nehal Chand, for the appellant. 


Surendra Nath Sen, for tha respondents. 
The judgment of the Court was delivered by 


Ricnanps, O. J.—This appeal arises out of a suit for pre-emp- 
tion. The plsiatiff was a co-shareras also were the vendees bat 
the plaintiff was own brother of the vendor whilst the vendees 
were distant connections. The vendees pleaded various defences. 
They denied ike custom, they denied the plaintiff’s preferential 
right, and allaged that the sale was made with the gonsent and 
knowledge of the plaintiff. The court of first instance held that 
the custom of pre-emption prevailed and that the plaintiff hada - 
preferential rizht, and it ho.d against the defendants on the issue 
of acquiescenca. The lower appellate court held that the entry in 
the wajib-ul-arz was insufficient to establish the existence of the 
custom and thet the weight t> be attached to the record was greatly 
deminished by the fact that a number of other matters were recorded 
which could not possibly be 2ustoms in the very same clause. 


The plaintiff has appealed. We may mention here that the 
lower appellate court has nct dealt with the issue of acquiescence 
on the part ož the plaintiff. We think that this issue ought to 
have been decided and inasmuch asthe lower appellate court has 
not decided ths issue we gre entit.ed to decide the issue ourselves. 
We have already menticned zhat the plaintiff is own brother to the 
vendor. Prima facte therefcro if the plaintiff had been ready and 
willing to keep the property there would be no person to whom 
the vendor would be more likely to wish to sell the p-operty than 
to his own brother. I is nob pretended that there was any quarrel 
or dispute between the brothsrs. In the written statement it was 
expressly pleaded that the plaintiff had acquired in the sale, that 
he was a man who was heavily in debt; that his property was 
under mortgage; that he had previously sold a large portion of his 
property and that five days before the sale deed was executed, he 
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had sold another portion. The plaintiff when cross-examined 
admitted that he was in debt. He admitted that he had sold a 
considerable portion of his property and that one sale had taken 
place almost simultaneously with the sale to the defendants the 
vendees in the present suit, Evidence was produced on behalf of 
the vendees to the effect that the sale to the vendees had been 
negotiated by the two brothers and that the plaintiff at that very 
time wanted tosell his own property to the vendees who explain- 
ed that they had not sufficient money to buy the shares of both 
brothers. The witnesses who deposed to these facts were hardly 
(iE at all) cros+examined ia respect to these matters. Bearing in 
mind the initial probability of this evidence being true having 
regard to the close relationship that existed between the vendor 
and the plaintiff, namely, that they were own brothers we think it 
extremely surprising that the learned Subordinate Judge who tried 
this case in the first instance absolutely discarded the evidence. 
The learned Subordinate Judge says that if the plaintiff knew of 
the sale the vendee would have required the plaintiff to be a wit- 
ness to thé sale deed. The vendees no.doubt might have done 
this hdd they anticipated roguery on the part of the plaintiff. But 
if, on’ thé othar hand, the evidence be trué that the plaintiff was 
actually asking the véndee to purchase his own property at the 
very same time it is hardly sirprising if the vendees never antici- 
pated that after they had purchased the other brother’s share a suit 
vf this nature would have been instituted. The learned Subordi- 
nate Judge says :—“ It is further urged that the plaintiff is in 
debt and had not the means to purchase a share. Ido not think 
this argament plausible. Plaintiff could advance Rs. 120 or had 
sufficient property by selling part of which he could raise 
Rs 1,120.” 


Now in the present case it is admitted by the plaintiff himself 
that he was in debt, that he had no money and that he was selling 
his own property and yet the learned Subordinate Judge thinks 
that there wasno force in the argument that he would in that 
condition be unwilling to purchase this property. The learned 
Judge says that the plaintiff could easily have raised the money 
by selling another portion of his property. This seems to bea 
very poor argument. Itdoes not appear very reasonable that a 
man who has no réady money should sella share which is already 
in his possession for the privilege of buying another share which is 
not in his possession having of course to meet some expense in 
connection with the transfer. 


‘Under the circumstances of the present case we have not the 


least hesitation in holding that the plaintiff knew and acquiesced in 
the sale to the vendees defendants. 


We dismiss the appeal with costs. 
Appeal dismissed, 
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RAM, FAQIR (Plaintif) 
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BINDESHRI SINSH ann anutaeR (Defendants) * 


Code of Civil Procedure (Act F sf 1908 ), section 11—Cross-appeals—Two dec- 


rese—One deorse becomes jincl—Effect on appeal from the other —Res jadi- 
cata—Previoue suit deciding question of titleaf the nature cognizable by a 
Small, Causa Court —Nc apvsal from the decision. 


The plaintiff trought a suit in the coart of the Mansif to recover 
possession overa half shere in two groves uumbered 123 and 2 respeoc- 
tively. The suit was dismissed in respect of No. 2 and it was deoreed in 
respect of No. 123, There were twc appeals to the lower ‘appellate court. 
the plaintiff assaling the decree in respect of No. 2. and the defendants 
that in respest ot Nc. 123. Both the appeals were tried together and 
disposed of by ore judgment, but two decrees were passed whereby the 
plaintiff's appeal was dismissed, and the defendant's appeal was allowed, 
the case being remanded. The plaintiff appealed against the second dec- 
ree to the Hizh Court. Ia regard to grove No. 128 the plaintiff saed the 
defendants fer damages for cutting down two trees. The suit was of 
the nature cognizable by a Court of Small Causes, but it was instituted in 
the court of £ Maasif. In that suit the defendauts denied the plaintiff's 
title, and the issue as io title wes decided in the plaintiff's favour. 
In the present suit institaired in the same court the plaintiff again set 
up his title which the defendants denied. The Munsiff held that the 
decision in the former suit operated as res judicata. The lower appellate 
court reversed tks finding :— Held (1) that the fact of the decree in 
regard to grove No. 2 having become final did not operate to bar the 
plaintiff's appeal Èn respact of grove No. 123 ou any principle of res judi- 
cata, (2) thasthe present suit was  arred by the rule of res judicata by 
virtue of the decision on the question of title in the previous sait irres- 
pective of the fact that tae deoree ic that suit was not appealable to the 
High Court, the suit beiug of a Small Cause Court nature. 


SECOND ÅPEEAL from a decree of Panpit Rur Kisaun AGHA, 


Officiating Second Additional Subordinate Judge of Jaunpur, 
confirming a decree of Babu Phul Chand Mogha, Additional 
Munaif. 


Gokul Prascd, for the appallant. 
S. M. Sulaiman, for tha respondsnts. 
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The judgment of the Court was delivered by 


Piacorr, J.—In the suit out of which this appeal arises the 
plaintiff, who is the appellant in this Court claimed possession of a 
half share in each of two groves, together ‘with damages. The 
groves are situated in different villages and; may be desoribed by 
‘the serial numbersin the village papérs ‘under which they are 
referred to in the Judgments of the courts below. One grove was 
numbered 123 and the other was numbered 2. The court of first 
instance in substance dismissed the plaintiff’s claim in respect of 
grove No. 2, butit decreed his claim for grove No. 123. There 
was an appeal by the plaintiff against the decree of the court of first 
instanoe, in so far as that decree dismissed his claim for grove No. 2. 
There was also an appeal by the defendants againat the same dec~ 
ree in so far as it allowed the plaintiff's claim for grove No. 123. 
The two appeals were heard together and a single judgment was 
written by which the questions raised in both the appeals were 
disposed of. Different decrees were passed. On the plaintiff's 
appeal the order was that this appeal be dismissed so that the deci- 
sion of the court of first instance, in so far as it was called in 
question by the plaintiff, was affirmed. On the defendant's appeal 
there was an order of remand arising out of certain pleadings and 
findings to be referred to presently. The appeal now before us is 
against the decision of the lower appellate court on the appeal filed 
by the defendauts against the decree of the court of first instance. 
When this appeal came up for hearing before a single Judge of 
this Court two preliminary objections were raised. One of these 
was well-founded so far as it went, that is to say, the defendants 
respondents correctly urged that this appeal was not really a second 
appeal, but a first appeal from an order of remand, and should 
have been filed as such. This objection is of a technical nature 
and it has been disposed of by the referring of the appeal itself to 
a Bench of two Judges. We have jurisdiction to hear this appeal 
under the rules of this Court and a mere misdescription of the 
appeal as ‘‘ second appeal No so and so” instead of “first appeal 
from order, ” does not affect the merits of the case or the jurisdic- 
tion of this Court. The appellant wil] not, in any event, be entitled 
to recover costa in excess of what he would have had to pay on a 
first appeal from order but that matter can be considered when the 
decree of this Court comes to be prepared. The other objection 
was that the plaintiff was not entitled to appeal against this order 
of remand, or against any other order or decree which the lower 
appellate court might have seen fit to pass on the defendants’ appeal 
unless he also appealed against the decision dismissing his own 
appeal about grove No. 2. Reliance is placed on a large number 
of authorities of this Court, out of which it is quite sufficient to 
refer to the decision on Ram Lal v. Chhab Nath (1), which ia the 


(1) [1890] L L. R., 12 All., 578, 
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foundation of tko subsequent case-law on the subject. The case 
now before us is clearly distinguishable from any of these. In the 
appeal brought by the plaintiff rgainst the decision of the court of 
first-instance no question was raised, and none could be decided, as 
to the rights of Lhe parties in respect of grove No. 123. . The court 
simply determinad the question of the respective rights of the par- 
ties to grove No 2. Its decision on this point was final ; it pro- 
ceeded upon findings of fact and no second appeal could have been 
brought against it with the slightest prospect of success, The plain- 
tiff was bound tc acquiesce in the decision again:t him so far as grove 
No. 2 was conce-ned, but there was nothing in che decree by which 


his appeal to the court below stood dismissed which in any way 


affected or purported to affect his rights in respect of grove No. 
123. Itis not ven as if it could be contended that the plaintiff 
was injuriously sffected by thse dismissal of his appeal, because 
that dismissal le=t the decision of the court of first instance intact. 
The plaintiff hac a decision in his favour about grove No. 123 and 
the order passed upon his appeal left that decision where it was. 
That decision ha: only been disturbed by the order of remand passed 
upon the appeal of the deiendants in the court below, and against 
that order the present appeal lies. Itis clearly not barred either 
by the words of section 11 of the Code of Civil Procedure, or by 
any conceivable principle of res judicata. We have now to consi- 
der the main point raised by the appeal itself, and for this purpose 
it is necessary tc set out certain additional facts. In the year 1914 
this same plairtiff hed brought against these same defendants a 
suit in which he claimed damages amounting to Ks, 30, as his 
share of the prica of two trees which the defendants had cut down 
in grove No. 12.: on the ground that the defendants had appro- 
priated the timb=r entirely to themselves in dercgation of the plain- 
tiff’s rights as orner of a moiety share in the grove. This suit was a 
suit of the naturs cognizable by a Court of Small Causes; but it was 
not instituted in such a court. Presumably there was no Court of 
Small Causes in sxistenceet Jaunpur, and this suit for damages 
was instituted m the court of the Additional Munsif and was 
tried by him as a regular suit. In reply to the plaintiffs claim 
the defendants danied his title toa moiety share, or to any other 
share in grove No. 123. There wasan issue on this point and 
that issue was desided in favour of the plaintiff. After also deter- 
mining the further issue raised as to the amount of damages, the 
Munsif proceeded to give the plaintiff in that suit u decree for 
Rs. 20. Now in the present litigation the plaintiff once more 
sets up his title {> the moiety share in grovo No. 123. The suit 
has actually beer brought in the very same court which tried the 
suit of 1914, anc the firgt issue for disposal is precisely the same 
issue as was tried out in the former suit, namely the validity or 
otherwise of the plaintiff’s claim toa moiety share in grove No. 


„123. The learned Additional Munsif held thas he had himself 
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once already decided this issue in a previous suit between the same 
parties, that decision operated as ves judicata and the question 
could not be ‘tried over again. ‘This finding has been reversed by 
the learned Subordinate Judge on appeal. Holding that the ques- 
tion of title in respect of grove No. 123 was not res judicata in the 
plaintiff's favour by reason of the suit of 1914, that court has 
remanded the case, so far as it concerned the plaintiff's claim to 
grove No. 123, for trial on the merits. The appeal being against 
this order of remand, what we have to determine is whether the 
decigion in the snit of 1914 was or was not res judicata in the 
present litigation. On the wording of section 11 of the Code of 
Civil Procedure the case seems a clear one. The suit was between 
the same parties litigating under the same title. The same 
question was directly and substantially in issue in both the suits, 
and in the suit of 1914 it was decided in the plaintiff's favour by 
a court competent to try the subsequent suit now under considera- 
tion by usin this appeal. Asa matter of fact both the suits as we 
have already pointed ont were brought in one and the same court, 
that is to say, the court of the Additional Munsif of Jaunpur. The 
former was of a nature triable by a Court of Small Causes and the 
present suit is not. There is therefore this distinction, that in the 
suit of 1914 no second appeal would lie, whereas in the present 
suit a second appeal will lie, subject to the appropriate provisions 
of the law. The Second Explanation to section 11 of the Code of 
Civil Procedure has been inserted in the present Act (No. V of 
1908), and it expressly provides that, for the purposes. of this 
section, the competence of a court (that is to say its competence to 
try any subsequent suit) shall be determined irrespective of any 
_provigions as to a right of appeal from, the decision of such court, 
This explanation would seem to have been expressly designed to set 
at rest the controversy sought to be raised on behalf of the 
present respondents. This view has been taken by a learned Judge 
of this Court in the only reported cage we can find in which the 
question has been expressly considered and decided since the pass- 
ing of Act No. V of 1908; namely the case of Musaddi 
Lal v. Jwala Prasad (1). We bave been referred to a 
number of older rulings of this Court, one of which is discussed 
by Ma. Justiog Onamigr in Musaddi Lalv. Jwala Prasad(1), All 
those decisions were passed before the Second Explanation to 
what is now section 11 of the Code of Civil Procedure had been 
enacted. It is quite true that, in order to apply the rule of 
res judicata at all, it must be found that the question of title was 
directly and substantially in issue in the suit, of 1914. It has been 
contended before us that in some of the older decisions, as for in- 
stance in Inayat Khan v. Rahmat Bibi (*), in Chet Ram v. Ganga (8), 


(1) [1912] 10 A. L.J. R. 106. (2) [1879] 1. L. R., 2 Al., 97. 
(8) [1886] A. W. N, 44. 
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it has been -sken for granted that the decision of any court 
ina suit of a Small Cause Court nature about a question of title 
should be regarded as merely incidental. In view of the change 
in the law effected by the passing of Act No. V of 1908, it seems 
unnecessary t> discuss these elder decisions. We find ourselves 
in entire agreement withthe view taken by Mr. Jusr.oz CHAMIER 
in Musaddi Lal v Jwala Prasad(!), which was a case in all essential 
matters on a.l fours with the present one. It is worth noting 
that we have been referred to one other case of this Court decided 
since the passmg of the present Code of Civil Procedure, namely 
the case of Dulave Lal v. Hazari Lal(*). That case is distinguish-. 
able from the present in one essential point. The suit for damages, 
the decision in which it was sought to plead as res judicata in a 
subsequent su:t for the establishment of title, had been brought in 
a Court of Small Causes, and subsequently transferred to the court 
ofa Munsif. It was pointed out that, under the provisions of the 
Provincial Small Cause Courts Aot itself, asuit would not change its 
nature when i; was transferred from a Court of Small Causes to 
that of a Munzif but that it would be tried by the Munsif only as a 
Court of Small Causes. This is the reason given by the learned 
Judge of this Court for holding, in the appeal before him, the 
decision in tke suit for damages would not operate as res judicata 
in the subsequent suit for establishment of title. In that case the 
suit for damages was instituted in and was, in the eye of the law 
tried by a Court of Small Causes, that is to say, by a court which, 
independently altogether of any provisions as to a right of appeal, 
would not bea court competent to try a subsequent suit for title. 
We are of opiaion therefore that the decision of the lower appellate 
court on thie question of res judicata was wrong and must be 
reversed. On this appeal therefore we set aside the order of 
remand whick was passed on the appeal of the defendants in the 
court below, and in lieu thereof we dismiss the appeal of the defen- 
dants to that court. The plaintiff will be entitled to his costs in this 
and in the lower appellate court, subject only to this qualification 
that he willnot be entitled to recover as costs in this Court anything 
more than he would have paid on a first appeal from order. It 
may be pointed out that the result of the ordar which we now pass 
is that the decree cf ‘the court of first instance is restored in its 
entirety. There is no possible question of an appellate decision 
resulting in the existence of two inconsistent deorees on one and 
the same litigation each of them apparently capable of independent 
execution. We mention this fact as further iUlustrating! ‘our 
decision upon the preliminary objection. 


Appeal decreed. 
` (1) [1918] 10 A.L J. R., 106. (2) [1914712 A. L. J. R., 858. ` 
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MAHMUD ALI (Defendant) 
VETSUS ; 


TAMIZ-UN-NISSA BIBI (Plaintif)* 


Provincial Small Cause Courts Act (IX of 1887), section 25, Art. 41—Jurisdic- 
tion—Suiil for coniribution arising out of satisfaction of a joint debt. 


A Mohammedan died leaving two brothers, a sister and a daughter ag 


his heirs, and also certain property. He also left debts due by him to TUDE es : 
` 1 


one J. Each of the heirs was entitled to shares in the property according 
to the Mohammedan Law. The daughter having purchased the shares 


of the sister and one of the brothers, her share was augmented to 1o and 
the other brother’s share was ro in the property. The daughter paid 
off the debt due to J, and then brought a sait in the Small Cause Court 
against the brother for contribution, the brother belog liable for 10 of the 
debt proportionately to his share -Held that the suit was cognizable 
by the Small Cause Gourt and article 41 to the Small Cause Courts Act 
did not exclude it from the cognizance of the court. 


Civi Revision from an order of Mauivi Asput Haim, Judge 
of the Court of Small Causes of Bulandshahr. 


S. M. Sulaiman, for the applicant. 


S. M. Y. Hasan, (for whom S. A Haidar,) for the opposite 
party. 

Referring Order. -~ 

ABDUL Raoor, J.—This application for revision arises out of 
a suit brought by Musammat Tamiz-un-nissa against the defendant 
Mahmud Ali for a certain sum of money. The case as stated by 
the plaintiff in the plaint was this:—One Mahbub Ali died 
leaving as bis heirs Mahmud Ali and Yakub Ali, brothers, Musam- 
mat Rasul-un-nissa, a sister and Musammat. Tamiz-un-nissa, a 
daughter. On his death he left certain property which was in- 
herited by these heirs according to their shares under the Moham- 
medan Law. At the time of his death he was indebted and among 
the creditors there was one Jas Ram who held two pro-notes executed 
by Mahbub Ali. The plaintiff states that her share under the 
Mohammedan Law in the property left by the ancestor was five 
sthams. The share of Mahmud Ali and Yakub Ali, the brothers 
of Mahbub Ali was two sehams each, and that of Musammat 
Rasul-un-nissa, one seham. The plaintiff further states that she 
paid off the debt due to Jas Ram by executing a bond in favour 
of the sons of Jas Ram. In paragraph 3 of the plaint the plaintiff 
stated that having purchased the shares of Yakub Ali and Musam- 
mat Rasul-un-nissa in the property left by Mahbub Ali, she 
became the owner of eight sehams and the defendant Mahmud 

° Civ. Rev. No. 31 of 1918. 
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Ali owned two séhams out of the entire property of 10 sehams. 
It is further stated that the defendant Mahmud Ali was 
therefore liable to pay the debts due from Mahbub Ali 
to the extent af ,7, and it was to recover this ,4, of the debt paid 
off by the plaintiff to the sons of Jas Ram, that this suit was filed. 
The suit waa instituted in the Court of the Judge of Small Causes 
at Bulandshahr. One of the pleas raised in defence by the 
defendant was that the suit was not cognizable by a Small Cause 
Court. Tho defendant relied upon Article 41 of Schedule II of 
the Provincial Small Canse Courts Act. The court of first instance 
relying upon the ruling in the case of Roshan, Lal v. Ram Lal), 
disallowed the plea and decided the suit upon the merits and gave 
a decree in favour of the plaintiff. The present application for 
revision has been filed against the decree of the Judge of the 
Small Cause Court. The decree of the court below is given in 
these terms :—* The plaintiff’s claim for Rs 101-8-3, the amount 
in claim and Fs. 32-14, costs of suit, be decreed against the estate 
of Mahbub Ali Khan, which is in the possession of the defendant.” 
In the first ground cf revision, the defendant appellant repeats his 
ground of objection as to the jurisdiction of the Judge of the 
Small Cause Court, and in the second ground he raises the plea 
that as the plaintiff in her own plaint asks for a decree against the 
assets of Mahkub Ali, the suit was not cognizable by the Oourt of 
Small Causes. The case has been argued before me at some length 
on behalf of both the parties and a number of rulings have been 
cited by the counsel on either side to which I will refer 
later on. Dr. Salaiman who appears for the applicant argues 
that upon the plaint filed by the plaintiff, it is clear that 
she based her claim upon the ground that the parties were 
sharers in a joint property which had come to the heirs of Mahbub 
Ali, as his assets and that therefore they were nll liable to 
pay the debts of Mahbub Ali proportionately according to their 
shares in the assets left by him. That being the nature of the suit, 
he argues thas the suit was a suit for contribution by a sharer in 
joint property in respect of payment made by him of money due 
from a co-sharer. On the other hand Mr. Yusuf Hasan hag _ 
argued that in order to make the article applicable, it ought 
to be made clear that the payment in respect to which con- 
tribution was claimed, was made on account of the Joint property. 
He also argues that the present suit can hardly be called a suit for 
contribution. He says the debt due to Jas Ram was not a debt for 
which the parties may be said to be Jointly responsible. It was 
not a debt due upon a joint bond or under a joint decree, but it 
was a debt due against each of the heirs of Mahbub Ali, separately 
on actount of nis share of liability attaching to him on account of 
having inherited assets from the common ancestor. It is difficult 
to decide, what Article 41 contemplates by the words ‘‘a suit for 
(1) [1907] 4A. L.J. B., 548. 
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contribution by a sharer in joint property.” The cases which have 
been relied upon on either side have no direct bearing on the facts 
of the present case. Mr. Yusuf Hasan has relied upon the case 
reported in Indian Law Reports, Volume 28, page 292, which 
was a cave of Joint judgment-debtors ; one of the judgment-debtors 
having paid off-the money due on the joint deoree sued the others 
for contribution. He has relied upon the case reported in 4 A. L. 
J R., 543 That was also a case of a joint decree. He has also 
relied upon the case reported in Weekly Notes for 1906, page 6. 
That also was a case of a joint decree against co-judgment-debtors 
On the other side Dr. Sulaiman has relied upon the cases reported 
inl3 A L J. R., 452, Indian Law Reports, XXIII Calcutta, 
page 189; XXIV Indian Cases, page 259 and XXVII Indian 
Cases. page 56. In the case reported in XXIV Indian Cases, 
the plaintiff came on the allegation that he was not- liable to 
meke any payment at all, but that he had made a payment for 
the benefit of the defendant. Jt was held in that case that 


the suit could not be said to be one for contribution at all and. 


therefore could not come under Article. 41. In Indian Law 
Reports, XXIII Calcutta, page 189, the facts were quite 
different from those of the present case and the rule there laid 
down was rather too broad. . In the case reported in 13 A.L J. 
R., 452, the payment there made was certainly on account of the 
property j»intly held by the parties. Joint tenants holding land 
jointly under a zemindar were held jointly responsible for payment 
of rent although they had by private arrangement divided the 
plots for their separate cultivation and one of the tenants had been 
made to pay the rent for the entire holding. When he sued for 
contribution, it was held that the suit came strictly within Article 
41 and it was excepted from the cognizance of the Court of Small 
Causes also, As I have stated above, none of the cases relied 
upon by the parties have a direct bearing on the facts of this case 
The point raised is of some importance and I think it will he 
better if it is decided by a larger, Bench. I therefore refer this 
case to a Bench of two Judges. 


The judgment of the Court was delivered by 


Riogaxrps, O. J.—The main point raised as a ground for revi- 
sion is that the suit was one which was not cognizable by the 
Small Cause Court. It is contended that it is excluded by Article 
41 to the Schedule to the Small Cause Courts Act. We are satisfi- 
ed that the suit brought by the plaintiff was not of the nature 
specified in Article 41 of the Act. We see no sufficient reason to 
interfere with the decree of the Small Cause Court in any other 
matter raised by the memorandum of appeal. We reject the-ap- 
plication, make no order as to gosts. 


Application dismissed, 
vı 100 Rr 
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FAUSHAN LAL anp ormæRs { Defendants) 
VETSUS 
KANHAIYA LAL anp orusrs (Plaintifa) * 
Limitation Act (IX of 1908), section 280—Morigage—Part payment—Pay- 
meni by mortgagor 

A morgage was made to A on 8th January, 1891. A brought a suit on 
this mortgage on 7tl November, 1914. He impleaded in this suit ag defen- 
dants——-(<), the mortgagors, (2) one get of subsequent mortgagees and (3) 
certain parchasera of a portion of the equity of redemption in the mort- 
gaged property ander a sale deed, dated 24th June, 1913. The third set of 
defendanta only contested the suit on the ground that it was barred by 
limitation. A alleged that the suit was within time by reason of three 
_ payments made by tne mortgagors on account of interest as such, the last 
of the peymente being on 25th November, 1902. This payment was 
made by the mcrtgegors by means ofa sale by the mortgagors to certain 
prior mor-gagees of some property other than the third that was covered by 
the mortgage in suit. Held that the payment having been made towards 
interest as such by the mortgagors, who were liableto pay, took effect 
against tke third set of defendants, purchasers of a part of the property, 

and the sait was within time. 


SECOND APPEAL from a decree of D., R. LYLg, Eso., District 
Judge of Agra, modifying a degree of Saiyed Muhammad Shafi, 
Additional Subordinate Judge of Muttra. 


eha} Chand (fer B. E. O'Conor, Tej Bahadur Sapru with him) 
for the appellants. 


Narain Prasad Asthana (Surendra Nath Sen with him), for the 
respondents, 


The judgment of the Court was delivered by 


Pieaotr, J.—The essential point for determination in this 
second appeal lies within a very narrow compass. The plaintiff 
sued to enforce a simple mortgage of January the 8th, 1891. 
They impleaced the -mortgagors as defendants first party, one set of 
subsequent mortgagees as defendants second party and the present 
appellants, as purchasers of a portion of the equity of redemption 
as defendants third party. The defendants of the first and second 
parties do not contest the suit at any rate at this stage. The defen- 
dantè third party contend that the claim is barred by limitation. 
Prima facie this suit, instituted on 7th of November, 1914, would 
e N. A. Ne. 1652 of 1916. 
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-be well outside the prescribed period of limitation for a suit-on a 
simple mortgage of January the 8th, 1891. The plaintiff's case is 
that limitation is saved under section 20 of the Indian Limitation 
Act (No, IX of 1908) by three payments on account of interest 
as such, the last of these payments is ofa sum of Rs. 800 made on 
the 25th of November, 1902. This payment is proved beyond 
doubt. 1t was made by means of a sale by the mortgagors to the 
prior mortgagees of certain property other than that hy pothecated, 
in the simple mortgage-deed in suit. The consideration for the 
sale wasa sum of Rs. 800. There was an express acknowledg- 
ment that on that date namely the 25th of November, 1902, a sum 
of Rs. 1,400 was due as interest on the deed of January the 8th, 
1891 ; iu order to pay off a portion of this interest the property 
specified in the deed of November the 25th, 1902, was sold for a 
sum of Rs. 800 and the entire consideration was set off in part 
payment of the interest as above stated. The present suit is 
within limitation from the 25th November, 1902, and it is not 
denied that section 20 of the Indian Limitation Act would apply, as 
against the mortgagors themselves the contention is that the pro- 
visions of that section cannot be applied so as to save limitation as 
against these appellants, who are subsequent purchasers of a por- 
tion of the equity of redemption. The appellants bought under a 
sale deed of June the 24th, 1913, a portion of the property bypo- 
thecated under the plaintifi’s mortgage of January the 8th, 1891, 
along with certain other property with which of course this suit is 
not concerned. They paid asum of Rs. 9,000 a large part of which 
was due to them on account of-previous transactions between them- 
selves and their vendors. They undertook however to pay off a 
certain older mortgage of the year 1911, which again seems to 
have been executed in satisfaction of an older mortgage of 1905, 
by which again a still older mortgage of December the 21st, 1899 
wag paid off ; and under this mortgage a portion of the property now 
in suit was hypothecated. ‘he appellants contend before us that 
they occupy two positions. They are not merely purchasers of a 
portion of the equity of redemption under their deed of June 
the 24th, 1913, but they are also entitled to stand in the shoes of 
the mortgagees under the deed of December 21st, 1899. Even this 
mortgage however is subsequent in date to the mortgage in suit, so 
that the real question for determination, namely, whether the pay- 
ment of interest effected by the deed of November the 25th, 1902, 
does or does not save limitation as against these appellants, has to be 
determined upon the wording of section 20 of the Indian Limita- 
tion Act on substantially the same principles, whether we deal 
with these appellants as purchasers of the equity of redemption or 
as subsequent mortgagees in respect of a portion of the propetty 
in suit. . We have not been referred to any reported: case of this 
Court, but in the Caloutta High Oourt there is a good deal of 
authority and this authority seema to us, as to the learned Judge 
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of the court below, very strongly in favour of the plaintiffs-res- 
pendents. The important cases are Krishna Chandra Saha v. 
Bhairal Chaadra Saha (1) and Domi Lal Sahu v. Roshan Dobay (3). 
In each of nese cases the transaction pleaded as extending the 
-period of limitation was a payment on account of interest. Now 
op behalf of the appellants, strong reliance bas been placed on 
another case of the same court decided a little before either of the 
two cases reported aboye. This is the case of Surjiram Marwari 
v. Barhamaco Persad to be found in Volume 1 of the Calcutta 
Law Journel Reports at page 337. The question there was of an 
acknowledgment by the mortgagor as saving limitation against a 
subsequent mortgagee. The learned Judges who decided that case 
relied partly on the wording of section 19 of the Indian Limitation 
Act and partly on an English case, that of Bolding v. Lane (8). 
That case was itself discussed shortly afterwards before the House 
of Lords in £ case referred to in the subsequent Calcutta decisions, 
namely the case of Chinnery v. Evans (4). The case of Bolding v. 
Lane (8), was not dissented from in Chinnery v. Evans (4), but it 
was distingu:shed against and explained. And it is quite clear that 
a distinctior was drawn between the effect of a payment and the 
effect of a mare acknowledgment. This point has been very clearly 
brought out in another decision of the Privy Council, on appeal 
from the Supreme Oourt of Oanada, in the case of Lewin v. Wil- 
son (5). Tke words of Lonp HosHouss at page 645 of that report 
are worth qapting:—‘‘ It must be remembered that payment and 
acknowledg-uent are two very different things. As regards the 
person making them, acknowledgment may, as pointed out in 
Bolding v. Lane (8), be made by a person who, though a party to the 
mortgage ocntract, has ceased to have any substantial interest in it, 
and has noth:ng to lose by the acknowledgment; whereas payment 
is certain to be made only by those who have some duty or interest 
to pay. As--egards the recipient, so long as he is paid according 
to the intension of the contracting parties, he is in full enjoyment 
of his bargain and is not put upon any further assertion of his 
rights ; but not so if he only receives acknowledgment. If, there- 
fore, we finc that the Legislature has used different language about 
the two cases we must not readily conclude that it has done so by 
accident or without meaning it.” This is probably the reason why 
the decision in Surjiram Marwari v. Barhamdeo Persad (8), although 
referred to ia argument, was not discussed by the learned Chief 
Justice of tke Calcutta High Court when deciding the case of 
Rrishna Chandra Saha v. Bhairab Chandra Saha (1). He felt that 
he was dealizg with a different section of the statute, and that a 
decision based upon section 19 of the Indian Limitation Act, whe- 
ther correct cr not, was not necessarily an authority on a case 


(1) [1905] 1 L. R., 32 Cal., 1077. (2) [1906] I. L. R., 83 Oal., 1278 
(3) [1863] L De @. J. & 8., 122; S.O. (4) [1864] 11 H. L. O., 115. 
(5) [1896] 11 A. C., 639. (6)~10.L. J. B., 887. 
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which turned on the wording of section 20 of the same Act. We C1rviL 
have been referred to one or two other decisions substantially to 1918 


the same effect, but we think that on the authorities and on the pach 
wording of section 20 of the Indian Limitation Act the decision  Raysuax 


of the court below was clearly right and that this appeal must LAL 
fail. It may be that the mortgagors dealt unfairly with these oe i 
I 


appellants on June the 24th, 1913, when they conveyed certain LAL 
property to the latter without stating that a portion of this pro- weit 
perty was also subject, along with other property, toa simple Piggott, J. 
mortgage of the year 1891 which was still in force. But it is 

to be noted that in the sale deed above referred to in favour of 

the appellants there is no definite statement on the part of the 

vendors that the property which they are conveying is subject to 

no charge other than those specified in the deed itself, still less is 

there any express covenant of title or of indemnity. The question 

however of the rights and liabilities inter se of these appellants 

and their vendors, the persons impleaded as defendants first party 

in thie suit, is not before us. The question is whether anything 

which took place between these parties in the year 1913, can 

affect the rights of the present plaintiffs in respect of their mort- 
gage-deed of January the 8th, 1891. If the question is put in 

this way it seems clear that the answer must be in the negative. 

The suit as brought is not barred by limitation, time being saved 

by the payment on accouat of interest effected by the sale of 

January the 25th, 1902. This appeal therefore fails, and we 

dismiss it with costs. 





Appeal dismissed. 
THE MUNICIPAL BOARD OF BENARES (Defendant) Swit 
vErsUs ae 
GAJADHAR (Plaintif)* 1918 

U. P. Municipalities Act (No. IJ of 1916), section 326 (4)—Surt for establish- August, 3. 
ment of title und injunction—Notice—Suil not maintainable. ee 


A chabutra belonging tothe plaintiff projected on to a public road, RICHARDS, 
The plaintiff applied to the Mauicipal Board of Benares for leave to re- S 
build that chabuira which was refused. The Municipal Board then ante 
caused a notice to be served on the plaintiff in Jaue, 1916, requiring him 
to remove the chabufra. The plaiutiff then served a notice of action 
on the Municipal Board on 14th July, 1916, but commenced the present 
action on 4th Augast, 1916, i. e , before the expiration of the two months 
provided for in section 326 of the Municipalities Act as being necessary 

e F, A. F. O. No. 58 of 1918. 
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for a suit to be instituted. The reliefs originally sought were—{1) the 
establishment cf the plainciff’s title; (2) injunction The Municipal Board 
contended inter alia that the suit could uot be maintained ag no legal 
notice had been gerved by the plaintiff. The plaiut was then amended in 
reapect of that relief ouly. Eveu after the amendment the relief was for 
a declaration that the platform aud the sa:ban were ancestral property of 
the plaintiff that be aud his ancestors had been in possession thereof for a 
long time and that the Mcnicipal Board had no right tu get the same 
demolished anc he also asked for an injunction. The first court held 
that the suit coald not ba instituted as no valid aud legal uotice had been 
given. The lower appellate coart held that the uottce was uot necessary 
and remanded che suit :—Held that the injunction not being the only 
relisf claimed service of notice as provided iu section 326 of the Manici- 
‘palities Act wes necessary and the suit having been commenced before 
the expiration of two months of the notice could not be maintained 


First APPEAL from an order of P. K. Ray, Esg., Additional 
Subordinate Judge of Benares 


Gokul Prasad. for the appellant 
Saila Nath Mukerji, for the respondent. 


The judgment of the Court was delivered by 


Rionarps, O. J.—This appeal arises out of a suit brought by 
the plaintiff against the Municipal Board. Later on we shall refer 
to the relief the plaintiff claimed before and after the amendment of 
the plaint. The dispute batween the perties commenced by an 
application for leave to build or re-build a chabutra and a saihan. 
The Municipality refused and there were various negotiations bet- 
ween tha parties to which it is unnecessary for us to refer, except 
to say that no final agreement was arrived at between the parties. 
If a map which is on the record correctly describes the premises, it 
would appear that the chabutra projects on toa public road. All 
orders made by tha Municipality on these applications for leave to 
build and re-build are subject to appeal as mentioned in the Muni- 
cipalities Act of 1916 and they cannot be challenged in any other 
court. Accordingly if the plaintiff's cause of action has anything 
to do with the orcers which the Municipality made upon the appli- 
cation of the plaintiff he bas no cause of action. It hag been 
suggested on beha-f of the plaintiff that the structure is very old. 
Even if this be true the Muovicipal Board under section 211 of the 
Act have power to require the owner to remove the structure if it 
overhangs, projects or encroaches on a sireet or into or upon any 
drain, sewer or acqueduct therein. The present suit seems to have 
been founded.on a notice which the Municipal Board caused to be 
served requiring the plaintiff to remove the chabutra. This notice 
was served on the 17th of June, 1916. Section 326 of the Act 


provides that-no snit shall be instituted against a Board in respect 
® 
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of any act done until after the expiration of the two months after 
the notice presoribed in that section has been served. Now the 
act of the Municipality which gave rise to the present cause of 
action was the notice which they caused to be served in June, 1916. 
Admittedly the notice of action served by the plaintiff was on the 
14th of July, 1916. and the suit was commenced on the 4th of 
August of the same year, that is admittedly less than two months 
after the notice of action had been given. It would seem 
therefrre that prima facie the plaintiff's suit was premature. As it 
originally stood it was clearly a suit for a declaration to establish 
the plaintiff's title to the land, and ancillary thereto an injunction. 
In order to avoid the consequence of the want of the prescribed 
notice under the Act the plaintiff amended his plaint but only in 
respect of the relief asked for. His amendment isin reality an 
amendment in language only not in substance he still asks for a 
declaration that the platform and the saiban is ancestral property 
of the plaintiff and that the plaintiff and his ancestors bave been 
for a long time in possession and occupation thereof that the Muni- 
cipal Board has no right to get the same demolished and that 
according to law the notice issued by the Municipal Board regard- 
ing the demolition thereof is invalid and void and then he prays 
that an injunotion may be issued. The only exception to the pro- 
vision requiring notice of action is to be found in clause 4 of 
section 326 which is as follows :—“ Provided that nothing in sub- 
section (1) shall be construed to apply to a suit wherein the only 
relief claimed is an injunction of which the object would be 
defeated by giving of the notice a postponement of the commence- 
ment of the suit or proceeding.” Even after the amendment the 
suit is not a suit in which the only relief claimed is an injunction. 
Furthermore from the very nature of the suit and the allegations 
made by the plaintiff and defendant respectively, it is absolutely 
clear that the object of the suit would not be defeated either by 
the giving of the notice or the postponement of the commencement 
of the snit. The real substance of the suit is the title fo the land. 
Even if the Municipal Board bad carried out their alleged threat 
to demolieh the building as it stands, it could very easily be restor- 
ed after the plaintiff had established his title. The total value 
placed upon the chabutra is the sum of Rs. 25. We think that the 
decree of the court of first instance is correct and should be 
restored. We allow the appeal, set aside the order of the lower 
appellate court and restore the decree of the court of first instance 
with costs in both courts. 


Appeal allowed. 
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MUHAMMAD HUSAIN KHAN (Plaintiff) 
i CETSUS 


HANUMAN anp otums (Defendants)* 


Transfer of Property Act (IV of 1882), section 91— Usufructuary mortgage 
of Sir lands prior to Tenancy dct—Sale of mortgagor's proprietary rights 


after Tenancy Aci-~~Ex-proprietary tenancy originated—Redemption of 


moripage. . 
, In 1898 and'1899 two usufructuary mortgages of certain sr plots 


were made. After 1902 the mortgagor’s proprietary rights were sold - 


and purchased by the defendants The cefendauts subsequently acquir- 
ed the mortgazee rights also. The mortgagor then bronght the present 
suit for redemption :—-Held that upon the sale of proprietary rights the 
mortgagor became entitled to ccoupy the sır land as ox-proprietary ten- 


ant and as such he kad an interest in the property within the meaning of 


section 91 of :he Transfer of Property Aot which enabled him to re- 
deem the usu“ractnary mortgage. 


Seconp APPEAL froma decree of E Bennet, Esg., District 
Judge of Gorakhpur, :eversing a decree of Manulvi Ali Ansat, 
Munsif of Dooria. 


The plaintiff Muhammad Husain Khan, came to court alleging 
that he and his step-brother, Newaz Khan, executed in 1898 a 


usufructuary mcrtgags of two Sir plots, numbered 324 and 139. in. 


favour of one, Sarju Teli, for Rs. 41 and put the mortgagee in pos- 
session ; that subsequently in 1899 they, again executed a usu- 
fructuary mortgage of two other Sir plots in favour of “the same 
man and delivered possession ; that during the years 1904 and 
1905 the entire proprietary rights of the plaintiff and the major 
portion of that of Newaz Khan were sold and a portion was 
acquired by one Chamru and another portion by Sheikh Shahamat: 
that sometime batween 1907 and 1909 Chamru took an assignment 
from Barju Teli of the mortgage of 1898 and Sheikh Shuhamat 
obtained an assignment of the mortgage of 1899, and thev took 
possession of the, mortgaged plois; that the mortgages as well 


-~ , as their assignments had been effected by unregistered deede ; and 


that subsequensly by a compromise Sheikh Shahamat allowed 

redemption of the mortgage of 1899. He alone brought the pre- 

sent suit in 1915 against Chamru for redemption“of the mortgage 

of 1898. He sought possession cf only one of the two ine 

mortgaged, vis., No. 54, on payment of Ra. 41, the entire Mortgage 
x "5. A. No. 1925 of 1916. 


+ 
$ 
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~ money, alleging that by a partition of the village the other plot, 
No. 139, had fallen to the share of Newaz Khan who was in 
possession of it. Sarju Teli and Newaz Khan were also impleaded 
as defendants. Chamru having died after the institution of the 
suit, his sons were brought on the record and they alone contested 
the suit. They denied the existence of the mortgage and the fact 
of Chamru having ever taken any assignment of any mortgage 
from Sarju Teli, and alleged that Chamru had been in possession 
of the land as hud kasht and so were they. The Munsiff found 
the facts alleged by the plaintiff to be established and decreed 
the suit. On appeal by the mortgugees the District Judge con- 
curred with the Munsiff in his findings of fact, but was of opinion 
that the mortgagor having lost his proprietary rights had no right 
to redeem, and so allowing the appeal dismissed the suit. The 
plaintiff filed this second appeal which coming on for hearing 
before Knox, J., was referred by him to a larger bench. 


Kamalakania Verma, for the appellant. 


[TupBALL, J.—What right has the appellant to maintain this 
suit ? | 


On losing his proprietary rights, the appellant became entitled 
under section 10 of the Agra Tenancy Act to ocoupy the Sir plot 
in dispute at a preferential rate of rent as an ex-proprietary tenant. 
As such he is a person having an interest in the mortgaged pro- 
perty within the meaning of section 91 of the Transfer of Pro- 
perty Act and is entitled to redeem. If the appellant is not 
allowed to redeem he would be deprived, for no fault of his, of 
a valuable right conferred upon him by statute, namely, the right 
of an ex-proprietary tenant. 


When a proprietor after mortgaging his Sir loses his proprietary 
rights and becomes an ex-proprietary tenant, the mortgage does 
not become ineffectual but takes effect asa morteege of the ex- 
proprietary rights. 


Sham Das v. Batul Bibi, [1902] I. L. R., 24 All., 538. 
It follows that the ex-proprietary tenant has the right to re» 
deem. 
In the case of 
Chuni Lal v. Sikishan Singh, [1911] 8 A L. J. R., 227, 
not only was the right to redeem recognised, but it was held that 


the ex-proprietary tenant could redeem on payment of a propor- 
tionate share only of the mortgage debt. 


The right to become an ex-proprietary tenant in respect of his 
Sir lands is part and parcel of a zemindar’s proprietary rights. 
Therefore, what was mortgaged in 1898 inoladed the latent rigbt 
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to become an ex-proprietary tenant. Thus, though the plaintiff 
has lost his proprietary rights, a portion—howsoever small—of 
the bundle of rights mortgaged in 1898 is still left to him, and he 
is therefore entitled to redeem. 


The principle laid down in 
Bhagwana v. Bhagwan Das, [1915] 18 A. L. J. R., 925 
aleo supports me. 


Haribans Sahat, for the respondents :—The cases of 
Sham Das v. Batul Bibi, [1902] I. L. R., 24 AlL, 538, 


Chuni Lal v, Sikishan Singh, [1911] 8 A. L. J. R., 227, 


do not apply. In those cases the proprietary rights had been lost 
and ex-proprietary rights acquired before 1902 when the present 
Tenanoy Act came into force. Under the old Rent Act the 
mortgage of an ex-proprietary tenancy had been held to be valid, 
and so it was held in the cases cited above that the mortgage took 
effect as a mortgage of the ex-proprietary rights. In the present 
case the proprietary rights were lost and the ex-proprietary 
tenancy acquired after 1902. Under the present Tenancy Act 
the mortgage of an ex-proprietary tenancy is forbidden. There- 
fore, the mortgage in this case could not take effect as a mortgage 
of the ex-proprietary rights, and so the plaintiff has no right to 
redeem. I rely on the principle laid down in 


Dwarka Chand vy. Khadim Husain, 9 I. Q., 553. 
Kamalakanta Verma, was not called upon to reply. 


The following judgments were delivered. 


Rionarps, O. J.—This appeal arises out of a sult for redemp- 
tion. The facts may be very shortly stated for the purpose of 
explaining the question which we have to decide. 


In the years 1898 and 1899 two usufructuary mortgages were 
made. The property mortgaged was sir plots. Later on, after 
the year 1902, the mortgagor’s proprietary rights were sold and 
purchased by the defendants or some of them or the predecessors 
of some of them. Subsequently the defendants (or some of them) 
purchased the mortgagee rights. It is unnecessary to discuss 
which of the defendants purchased which of the mortgagee rights, 
Then, the present suit was instituted to redeem the mortgage of 
1898. The court of first instance decreed the claim, The lower 
appellate court reversed the decree of the court of first instance 
and dismissed the suit. On the case coming before a single Judge 
of this Court it was referred to a larger bench. 
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The argument in favour of the defendants is that the plaintiff 
having lost his proprietary right has ceased to have any interest 
in the property and he cannot therefore redeem. It is said that 
what he mortgaged was his proprietary right in the sir plot. 
When the proprietary right was sold the right to redeem the mort- 
gage (if any) was transferred to the vendee of the proprietary 
right. This is the argument. I consider that the contention is 
not well founded. As soon as the proprietary rights of the mort- 
gagor were sold he became entitled to the rights which the Ten- 
ancy Act gives to an ex-proprietor in respect of his sir land, 
that is, the right to occupy the sir land ata preferential rent so 
long as that rent is paid and the statutory conditions fulfilled. The 
mortgagee of 1898 stood between the mortgagor and his right to 
occupy the sr land as an ex-proprietary tenant and in my opinion 
he was a person who had an interest in the property within the 
meaning of section 91 of the Transfer of Property Act. In my 
opinion if the mortgagor, or his representative, of the mortgage of 
1898 had gone to the original usufructuary mortgagee,‘ and if that 
usufructuary mortgagee had never parted with his mortgagee rights, 
the mortgagee would have no answer to the claim for redemption 
upon payment of the mortgage money. If the original mortgagee 
would have had no defence to such a suit I cannot see that the 
purchaser of mortgagee rights, even if he has also acquired the 
proprietary rights, has any answer toa suit for redemption. I 
would allow the appeal and restore the decree of the court of first 
instance. 


TUDBALL, J.—I fully agree. When the appellant’s proprietary 
rights were sold the law reserved to the ex-proprietor one out of 
his bundle of rights so that he certainly still retains an interest in 
the property mortgaged sufficient in my eee to enable him to 
redeem. 


By tHE Court.—We allow the appeal, set aside the decree of 
the lower appellate court and restore the decree of the court of 
first instance with costs in all courts. We extend the time for 
payment to three months from this date. 


K. Y. 
Ap peal allowed. 
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IMAMBANDI ann ornrrRs (Defendants) 
versus 
SHEIKH HAJI MUTSADDI anD orazrs (Plaintiffs). 


Mohammedan Law— Guardianship— Mother— Minors—Power of de facto guar- 


dian—Immovables— A lienation— Validity—Legitimacy— A cknowled gments— 
Presumption of marriage-—-Dooumentary evidence-—Admissibility—Uode of 
Civil Procedure (Act V of 1908), Order 18, rule 1. 


Under the Mohammedan Law a person who has charge of the person 
or property of a minor without being his legal guardian, and who may, 
therefore, be conveniently called a ‘de facto guardian,” has no power 
to convey to another any right or interest in immovable property which 
the transferee can enforce against the infant; nor oan such transferee, 
if let into possession of the property under such unauthorised transfer, 
resist an action in ejectment on behalf of the infant as trespasser, 


A mother is entitled only tothe custody of the person of her minor 
child, but is not the natural guardian and hag no larger powers to deal 
with her minor child’s property than any outsider or non-relative who 
happens to have charge for the time being of the infant. 


A father alone, or if he be dead, his executor (under the Sunni law) is 
the legal guardian of his minor child. If the father dies without 
appointing an executor (wasi) and his father is alive, the guardianship 
of his minor children devolves on their grandfather, and should he algo 
be dead, and have left an executor, it vests in him. In default of thege 
de jure guardians, the daty of appointing a guardian devolves upon the 
Judge as representing the Sovereign. But the powers of even the de jure 
guardians to intermeddle with the property of a minor are confined 
within legal limits. If the mother is the father’s executrix or is appointed 
by the Judge as the guardian of the minors, she has all the powera of 
a de jure guardian. If there ig no legal guardian, the person in charge 
of a minor (e. g. the mother) has power as de facto guardian to incur 
debts, or to pledge the minor's goods and chattels, for the minor’, 
Imperative necessities (such aa food, clothing or nursing), but has no 
power to deal with the immovable property. 


The Mohammedan law makes a sharp distinotion between “ goods and 


chattels” and immovable property with regard to the powers of dealing 
by guardians. 


Ayderman Kuth v. Syed Ali, [1912] T, L. R., 87 Mad., 514, disapproved, 
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Clear and reliable evidence that a Mohammedan has acknowledged CIVIL. 
children as his legitimate issue raises a presumption of a valid marriage 1918 
between him and the children’s mother, ae 

Mahatala Bibes v. Prince Ahmed Halcem ocz Zaman, [1881] 10 Calo., ee 
L, R., 298, approved and applied. Hast 

MUTSADDI 


Documentary evidence which bas not been produced at the first hear- 
ing of a suit in accordance with Order 13, rule 1, of the Code of Civil 
Procedure, 1908, may be admitted at any subsequent stage at the discre- 
tion of the Court. 


ÅPPEAL from judgment and decree, of the Caloutta High 
Court (MooKERJEE and Carnpurr, Jd.) affirming a judgment and 
decree of the Subordinate Judge of Saran. The facts of the case 
sufficiently appear from their Lordships’ judgment. Ismail Ali 
Khan died leaving widows and children. Zobra claimed that she 
was his widow and that two of her children were his children. 
Zohra for herself and her children executed a conveyance in 
favour of the plaintiffs who brought the present suit in ejectment 
against Ismail Ali Khans admitted wives and their children. 
The reliefs sought were (1) a declaration of the title and status 
of the plaintiffs’ vendors and (2) a decree for possession of the 
shares covered by the deed of sale. The defendants denied that 
Zohra was married to Ismail and that her children were legitimate. 
Issues were framed. The eighth issue was as follows. «Qf 
what properties the plaintiffs are entitled to recover possession ?” 
The Subordinate Judge decided aj] the material issues in favour 
of the plaintiffs and allowed the claim against the contesting 
defendants. The High Court affirmed that decision, In reference 
to the contention that Zohra as the de facto guardian of her minor 
children was incompetent to alienate her children’s: shares, the 
learned Judges of the High Court said as follows :— 


“Tt has finally been contended that Enayet Zohra, as merely 
the de facto guardian of her children, was not competent to alienate 
their shares, and upon this point reliance bas been placed upon 
the cases of 

Moyna Bibi v. Banku Behari Biswas, [1912] I. L, R, 29 Calo., 473; 


Tafarsul Hossein v. Basid Sheikh, [1906] 4 0. L. J., 485 ; I, L. R., 34 
Calo., 36 ; 


Ramcharan Sanyal v Anuku? Chandra Acharjya, [1906] 4 C. L. J, 
578. I. L. R, 84 Calo., 65; 


Durgazi Row v. Fakir Saheb, [1907] I. L, R., 80 Mad., 197; 
Ummi v. Kesho, [1908] I. L. R., 80 Al, 462 ; 
Syedan v. Vilayet, [1872] 17 W. R , 239; 
Hanuman v. Babuan, 6 M, I. A., 413. 


The qterticn thus raised, does not, however, properly arise in 
the prese pi epit. The ent sting defendants do not claim through i ° 
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Zohra’s children; on the contrary they completely repudiate 
any claim of the latter and it is not open to them to contend that 
they will be prejudiced if a decree is made in favour of the 
plaintiffs. It is conceivable that the plaintiffs may have to face a 
contest with the ninth and tenth defendants, when they come of 
age and are able to assert their own rights; but, in the present 
litigation the plaintiffs are entitled to succeed as against the first 
se ven defendants, who have denied the title of their vendors. 


Hence this appeal. 


Upjohn K.C. (with him Majid), for the appellants. Concurrent 
findings of the courts below that Zohra was the wife of Ismail Ali 
Khan cannot stand in this case because the courts arrived at them 
by improperly excluding the account bocks from consideration. 
The accounts filed by the defendants were genuine and the 
grounds on which the lower courts excluded them were not put 
to the defendants’ witnesses. The family accounts for more than 
twenty years showed that Zohra was not the wife of Ismail and 
in fact it was conceded before the Subordinate Judge that ‘ the 
entries in these books completely disprove and demolish plaintiffs’ 
case and this fact is admitted by the learned counsel for the 
plaintiffs.” The account books were admissible under s. 34 of the 
Indian Evidence Act, 1872. Reference was made to 

Gabindaundari v. Jagadamba, [1870] 6 B. L. R., 168, 171. 


There is no evidence to support the concurrent finding that 
the defendant mutilated the accounts. If the accounta are not 
left out of consideration the conourrent findings of the lower 
courts on the other part of the case cannot stand as they were 
arrived at after excluding the accounts: See 

Tayammaul v. Sashachalla Naiker, [1865] 10 M. I. A., 429-434 ; 
Musammat Rajeswari Kuar v. Rai Bal Krishan, [1887] 141. A., 143; 
Pauliem Valloo Cheity v. Pauliem Sooryah Chetiy, [1877] 41. A., 109; 
Venkateswara Iyan v. Shethari Varma, [1881] 8 I. A., 148. 


The evidence did not establish the alleged marriage ceremony. 
The requirement of Mohammedan law of an unambiguous acknow- 
ledgment before witnesses is a matter of substance and not of 
evidence. | 

Baillie’s Digest, (1865 ed.), pp. 4, 5, 7, 749; Baillie’s Moham- 
medan Law of Inheritance (1824), pp. 28 and 31; Fatawai 
Alamgiri, Vol. 4, p. 48; and 

Ahlemannissa v. Mahomed Hatem, [1904] I. L. R., 81 Calo., 849. 

_ The evidence as to alleged acknowledgments was not suffi- 
ciently specific as to the person referred to'to raise any presump- 
tion : 

Ashrufood-dowlah v. yder Hossein, [1866] 11 M, I, A., 94 
Botoolum v. Koolsoom, [1876] 25 Suth. W. R., 444. 
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Further, Zohra was not the legal guardian of the minors and 
had no power to alienate their shares : 
Mata Din v. Ahmad Ali, [1912] L. R., 391, A., 49. 


The plaintiffs could not recover more than Zohra’s share. 


De Gruyther K. C. (with him Sir W. Garth), for the respondents, 
was asked by their Lordships to confine his argument to the 
question as to whether the mother was competent to alienate the 
minor’s-share. The widow has power to alienate the minors’ 
share as their de facto guardian. Her act is voidable and not void 
and the minors on attaining majority would be free to avoid the 
transaction. The oase of Mata Din v. Sheikh Ahmad Ali (supra) 
did not decide the point. The sale was good subject to the 
minors’ right to set it aside on the ground that it was not for their 
benefit or was not made for any necessity or any other valid cause. 
Reliance was placed on the jadgmont of Appar Raum, J. in 


Ayderman Kuiti v. Syed Ali, [1912] I. L. R., 37 Mad, 614. 
The following cases were discussed :— 


Sita Ram v. Amir Begam, [1886] I. L. R., 8 All, 324 ; 
Nisamuddin v. Ananli, [1896] I. L. R., 18 AN, 373 ; 

Majidan v. Ram Narain, [1903] I. L. R., 26 All. 22; 

Ummi Begam v. Kesho Das, [1908] I. L. B., 80 AU, 462. 
Syedun v. Velayet, [1872] 17 Sath. W. R., 239 ; 

Bhuinath Dey v. Ahmed Hosain, [1855] I. L. R.,-11 Oalo., 417. 


Moyna Debi v. Banku Behari Biswas, I. L. Rọ, [1902] I. L.R., 29 
Cal., 473. ` 


Tafaszal v. Basid, [1906] I. L. R., 34 Calo., 36 ; 


Ram Charan Sanyal v. Anukul Chandra Acharjya, [1906] I. L. R., 84 
Oalo., 65 ; 


Kali Dutt Jha v, Abdul Ali, [1888] I. L. R., 16 Oal., 627 ; 
Hurbai v. Hiraji, [1895] T. L. R., 20 Bom., 116 ; 

Baba v. Shivappa, [1895] L L. R., 20 Bom., 199 ; 

Pathummabi v. Vittil Ummachabi, [1902] I. L. B., 26 Mad, 734 : 
Durgazi Row v. Fakeer Sahib, [1907] 1. L. B., 30 Mad., 197 ; 


Abdul Khader v. Chidambaram Chettiyar, [1908] I.L.B., 32 Mad., 276; 
Thottoli Kotilan Aliyumma v Kunhammed, [1910] I.L.R., 84 Mad., 527 ; 


Amba Shankar v. Ganga Singh, [1905] 0. O., 97 ; 


Nawab Wala Qadar Husain Ali Mirza v. Muhammad Asim Khan, 


[1915] 18 0. O, 168. 


The judgment of their Lordships was delivered by 


Mea. AMEER ALI1.—This is an appeal from a judgment and dec- 
ree of the High Court of Calcutta, dated the 30th August, 1911, 
which affirmed the decree of the Subordinate Judge of Saran 
awarding to the plaintiffs possession of a share in certain landed 
` property situated in that district. 
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The property in suit belonged originally to one Ismail Ali 
Khan, a wealthy Mohammedan inhabitant of the Sub-Division of 
Siwan in the Saran district. The plaintiffs allege that on his 
death in March 1906 he left him surviving three widows and 
several children, and that from one of these widows named 
Eneyet-uz-Zohra, acting for herself and for her two minor chil- 
dren, they purchased the share in suit for the possession of which 
they brought the present action. 


It appears that shortly after Ismail Ali Khan’s death the 
contesting defendants 1 to 7 applied to tho Revenue Courts for 
mutation of names (as proprietors) in the Vollector’s records, and, 
as usually happens in these cases in India, specially in Moham- 
medan families, immediately this application was made, a claim 
was put forward on behalf of Enayet-uz-Zohra and her children 
that they were equally entitled with the other heirs of Ismail Ali 
Khan to have their names entered as co-sharers in the estate by 
right of inheritance, the allegation being that Zohrd was one of 
his lawfully wedded wives and that her children were his legiti- 
mate issue. The Revenue Courts rejected her claim, holding 
thai it was not established to their satisfaction that she was Ismail 
Ali Khan’s married wife or that the children were his lawful 
issue. They'accordingly made an order directing the registration 
of the contesting defendants’ names in succession to Ismail Ali Khan. 


It should be mentioned here that tha defendants 1 and 5 are 
admittedly Ismail Ali Khan’s married wives, defendants 2, 3, and 
4 are his issue by defendant 1, and defendants 6 and 7 his 
daughters by defendant 5. 


The plaintiffs are dealers in hide and live also at Siwan. 
There seems to have been litigation between them and [smail 
Ali Khan in his life-time, and since his death they seem to havea 
espoused Zehra’s cause. The deed executed by Zohra bears date 
the 10th June, 1906, and purports to convey to the plaintiffs the 
shares of both herself and her minor children, and in the suit 
they are included as defendants 8 to 10. The reliefs sought are 
of a two-fold character : first, a declaration of tha | title and status 
of the plaintiffs’ vendors ; and, secondly, a decrea in favour of the 
plaintiffs for possession of the shares covered by the deed of sale. 


The contesting defendants denied, as they had done in the. 
Revenue Oourts, that Zohra waz onc of Ismail Ali Khan’s married 
wives or that her children were his legitimate issue, and they 
further contended that the shares the plaintiffs claimed to recover 
did not pass under the sale. The sixth issue framed -by the Sub- 
ordinate Judge seems to relate to this point. 


The plaint was filed on the 25th March, 1909, but it does not 
appear to have been admitted until the 2nd April. The oon 


VOL. XVI.} PRIVY COUNCIL 805 


testing defendants filed their written statements in July 1909 ; 
after that the case dragged its slow length along until the 18th 
June, 1910, when the actual trial began. In the interim, how- 
ever, various iuterlocutory orders were made, including an order 
for the appointment of Zohra as guardian ad litem for her children 
(though her interest in the suit was clearly adverse to theirs). 
Admittedly she was never appointed under the Guardian and 
Wards Act (VIII of 1890) a guardian of their property. 


The examination in court of the plaintiffs’ witnesses com- 
menced on the 16th Jane, 1910; onthe 18th June (the date 
given in the judgment of the High Gourt does ‘not appear to agree 
with the date in the order sheet) they applied for a summons against 
the defendants for the production of certain bahis, or account books, 
belonging to Ismail Ali Khan for the Fasli years 1294 to 1313 


(1887—1906). The order on this application was as follows: “I - 


decline to issue summons at this stage.” And there, so far as the 
plaintiffs were concerned, the matter was allowed to rest. 


As a large part of the Jadgmoents of both the courts in India is 
occupied with an examination of these bahts, viz., whether they are 
reliable or not, itis necessary to mention that these very books had 
been produced and filed in Ismail Ali Khan’s life-time on his behalf 
in the litigation between him and the plaintiffa; after his death 
they were returned to the contesting defendanta’ pleader, when it 
was discovered that a large number of leaves were abstracted from 
several of the books. This was represented to-the presiding officer 
of the court where the books were filed, but there is nothing to 
show the result of the representation. The plaintiffs’ case appears 
to have closed on the 26th Jane, and on the following day the 
defendants commenced to examine their witnesses. On the same day 
they produced the bahis. The Subordinate Judge’s order on their 
petition is in these terms:—‘“‘ On the defendants’ application filing 
therewith the bahis from 1294'to 1311 Fasli, it is ordered that 
they be kept with the records, and that the plaintiffs’ pleader be 
informed accordingly.” About this time the missing leaves turned 
up mysteriously. The trial Judge says he received them by post 
from some unknown source; and apparently after receipt he hand- 
ed them to the proper officer. Upon becoming aware of this fact 
the defendants applied to the court that the torn-out leaves thus 
re-discovered might be admitted in evidence; and on the 29th 
June, whilst the trial was proceeding and evidently in the presence 
of the pleader for the opposite party,`the Subordinate Judge 
ordered that the leaves in question should be used as evidence, and 
marked them as Exhibits F 1 to F 5. 


It is hardly likely that the leaves were originally abstracted 
by the defendants and that this roundabout way was adopted for 
the purpose of getting the books admitted as evidence. On the 
- face of it, the suggestion appears to be. absurd. 
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The use the contending defendants wished to make of the 
account books was of a negative character. These books contain 
regular entries of payments by Ismail Ali Khan to his admitted 
wives, defendants 1 and 5, under the honorific designation of 
Haveli Kalan (“senior mansion”) and Haveli Khurd (* junior man- 
sion”), being euphemisms for wives. There is no entry, however, 
of any payment to Zohra. The defendants accordingly asked the 
court to draw from the absence of any such entry in her -name the 
inference that she was not Ismail Ali Khan’s wife and did not hold 
the same position as the other ladies. Counsel for the plaintiffs 
seems to have been greatly impressed by this argument ; in fact, he 
appears to have conceded that, if the books were to be relied upon 
Zohra’s claim must fail. He was thus driven to challenge their 
genuineness. The Subordinate Judge appears to have taken the 
same view;he thought that the books must be first eliminated 
before the direct evidence could be properly appraised, and this 
reasoning runs through the Judgments of both the courts in India. 
The trial Judge on certain grounds came to the conclusion that the 
bahis must be put aside from consideration as unreliable. He then 
proceeded to discuss the oral testimony; and in the result found 
that Zohra was, in fact, a wife of Ismail Ali Khan, and that the 
defendants 9 and 10 were his children by her. He accordingly 
decreed the plaintiffs’ claim. And his decree has been affirmed by 
the High Court of Calcutta. The learned Judges of the High 
Court also felt impressed with the absence of entries in the bahts 
in Zohra’s name, and therefore proceeded to deal with them first. 
This mode, of treatment has been strongly assailed, not without reg- 
son, before this Board. It seems to their Lordships that the true 
criterion for the determination of the question at issue was missed 
by both the courts. The onus of establishing the title of their 
vendors lay primarily on the plaintiffs; the evidence furnished by 
the books was negative and inferential, and in substance directed to 
the corroboration of the defendants’ witnesses, who denied that 
Zohra was one of Ismail Ali Khan’s wives. Rule 1, Order XILI of 
the Civil Procedure Code requires the parties or their pleaders to 
produce at the first hearing of the suit all the documentary evidence 
of every description in their possession or power “on which they 
intend to rely.” But it does not exclude the discretion of the 
court to receive any such documentary evidence at any subsequent 
stage. Inthe present case the books had been filed previously in 
another court, and when produced on the 27th June they were in 
fact receivec and ordered to be placed with the records. There 
seems to have been no objection to their reception for non-compli- 
ance with the provisions of the Code. If the plaintiffs had taken 
notes of certain entries in the books, as is alleged they had done 
when the bahis were in the other court, they could surely have 
cross-examined the defendants’ witnesses, who were called to prove 
the books, as to the discrepancies. Their Lordships are not satis- 
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fied that the books are not the genuine account-books of Ismail Ali 
Khan. What effect the absence in them of entries in Zohra’s 
name may have in the consideration of the general evidence is 
another matter. 


In the absence of any statutory provision making compulsory 
the registration of Mohammedan marriages, the Indian courts, in 
case of a dispute as to the factum of a marriage, are usually left to 
discover, or-attempt to discover, the truth from a mass of con- 
flicting and often very unsatisfactory evidence of witnesses. Such 
has been the burden cast on the courts in the present instance. Ths 
plaintiffs have endeavoured to prove in two ways that Zohra was 
one of Ismail Ali Khan’s wives, viz., first, by direct evidence of an 
actual marriage, and, secondly, by the acknowledgment by him of 
her children as his legitimate issue, and by the presumption of 
marriage arising from such acknowledgment. The defendanis, on 
the other hand tried to show that Zohra was a woman of loose 
character, with the object apparently of establishing that it was 
most unlikely a manin Ismail Ali Khan’s position would marry 
such a person. They also called a number of witnesses, who are 
said to have been on terms of intimacy with him, to state that they 
never heard him speak of Zohra as his wife. Including the infer- 
ence from the account books, all the evidence on the defendants’ 
side is purely and naturally negative. -In their Lordships’ opinion, 
the oral testimony regarding the solempisation of a marriage ac- 
companied by ostentatious ceremonies and high dower is by no 
means satisfactory, and if the case had stood there, the absence of 
Zohra’s name in Ismail Ali Khan’s account books might have 
weighed heavily against her. But their Lordships find clear evi- 
dence of a reliable character regarding his acknowledgment of her 
children. Her case, therefore, comes within the rule of Moham- 
medan law to which Garta, C. J., and Wiison, J. (afterwards Sie 
ARTHUR WILSON), gave expression in Mahatala Bibee v. Prince Ahmed 
Haleem-ooz-Zaman(1). 

In their Lordships’ opinion, the legal presumption arising in 
favour of Zohra from the acknowledgment of the children is not 
displaced by the mere inference the defendants seek to draw from 
the absence of entries in her favour in Ismail Ali Khan’s account 
books. Such absence is capable of explanation, and it is possible 
she could have explained it had her attention been called to the 
matter. One explanation, however, is on the surface: on the facts 
proved in the case it is quite clear that this lady’s father though 
belonging to the same olan as Ismail Ali Khan, was a man consi- 
derably inferior in’social status: it is not at all unlikely that the 
deceased was not particularly proud of his connection with the 
daughter. This would explain both the absence of the entries and 
his reticence about her to ordinary acquaintances and even friends. 

(1) [1881] 10 Calo. L. R., 298. 
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On the whole, their Lordships are of opinion that both Zohra and 
her children are entitled to their legal shares in the inheritance of 
Ismail Ali Khan. But the courts in India have awarded to the 
plaintiffs, on the basis of the deed of purchase from Zohra, a decree 
for possession of her share and the shares of defendants 9 and 10. 
And the question is whether they have acquired any title to the 
infants’ shares under the sale by the mother. The defendants 
objected in the High Court to the decree of the Subordinate Judge 
on the ground that she had no power to convey her children’s 
interest to the plaintiffs. The learned Judges overruled the ob- 
jection on the ground that the question did not arise in the present 
case. ‘Their Lordships regret to have to differ from this view. 
This is an action in ejectment; the defendants are in possession’; 
the plaintiffs, if they are to obtain possession of the minors’ shares, 
must do so on the strength of their own title. It is essential, 
therefore, to consider whether the title they allege to have ac- 
quired under the conveyance by Zobra is well-founded. 


The question how far, or under what circumstances according to 
Mohammedan law, a mother’s dealings with her minor child’s pro- 
perty are binding on the infant has been frequently before the 
courts in India, The decisions, however, are by no means uniform, 
and betray two varying tendencies: one set of decisions purports 
to give such dealings a qualified force; tbe other declares them 
wholly void and ineffective. In the former class of cases, the main 
test- for determining the validity of the particular transaction has 
been the benefit resulting from it to the minor; in the latter, the 
admitted absence of authority or power on the part of the mother 
to alienate or enoumber the minor’s property. 


In this conflict of opinion, their Lordships think it desirable. 
that a definito rule should, if possible, be laid down; and with this 
object they propose to review briefly the provisions and principles 
of the Mohammedan law, as they apprehend it, governing the 
subject. 

It is perfectly clear that under the Mohammedan law the 
mother is entitled only to the custody of the person of her minor 
child up to a certain age according to the sex of the child. But 
she is not the natural guardian ; the father alone, or, if he be dead, 
his executor (under the Sunni law), is the legal guardian. The 
mother has no larger powers to deal with her minor child’s proper- 
ty than any outsider or non-relative who happens to have charge 
for the time being of the infant, The term “de facto guardian ” 
that has been applied to these persons is misleading : it connotes 
the idea that people in charge of a child are by virtue of that fact 
invested with certain poweis over the infant’s property. This 
idea is quite erroneous; and the judgment of the Board in 
Matadin v. Ahmed Ali(1), clearly indicated it. There, an infant's 

(1) [1912] L R., 391, A., p. 49. 


VOL. XVL] ° PRIVY COUNOLL 809 


shere wag sold by the elder brother, in whose charge the 
child was, along with his own share, to pay a joint ancestral 
debt. The vendee at the time of the sale was in possession of the 
whole property under a mortgage executed by the ancestor. On 
attaining majority the younger brother, ignoring the sale, brought 
a suit against the vendee-mortgagee for the redemption of his own 
share. The defence set up was that the sale by the infant's de facto 
guardian, made for a valid necessity, was binding on the infant. 
The lower couris decreed the plaintiff's claim;on appeal to this 
Board the arguments proceeded on the same lines as in the present 
case, though in reverse order. 


Loson Rosson, in delivering the judgment of the Board observed 
as follows :-— | 

«It ia urged on behalf of the appellant that the elder brothers were de 
facio guardians of the respondent, and, as such, were entitled to sell hia pro- 
: perty, provided that the sale wasin order to pay his debta and was therefore 
necessary in big interest. Itis difficult to see how the situation of an unau- 
thorised guardian is bettered by describing him as a ' de facto’ guardian. He 
may, by his de facio guardianship, assume important responsibilities in relation 
to the minor’s property, but he cannot thereby clothe himself with legal power 
to Bell it” 


And he went on to add :— 


‘There has been much argument in this case in the courts below, and 
before their Lordships as to whether, according to Mohammedan law, a sale 
by a de facto guardian, if made of necessity, or for the payment of an ancestral 
debt affecting the minor's property, and if beneficial to the minor, is alto- 
gether void or merely voidable. It is not necessary to decide that question in 
-this case.” 


And he then proceeded to state the reasons why that was not 
considered necessary. 


This latter passage in Lorn Rozson’s judgment has created the 
impression that their Lordships’ decision was confined to the 
special facts of that case and left open the general question re- 
garding the validity of alienations by unauthorised guardians of 
the property of minors. 


As already observed, in the absence of the father, under the 
Sunni law, the guardianship vests in his executer. If the father 
dies without appointing an executor (wa:1) and his father is alive, 

_the guardianship of his minor children devolves on their grand- 
father. Should he also be dead, and have left an executor, it vests 
in him. In default of these de jure guardians, the duty of appoint- 
ing a guardian for the protection and preservation of the infants’ 
property devolves on the Judge as the representative of the So- 
yereign (Baillie’s “ Digest.” ed. 1875, p. 689 ; Hamilton’s Hedaya, 
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Vol. IV, p. 555). No one else has any right or power to inter- 
meddle with the property of a minor, except for certain specified 
purposes, the nature of which is clearly defined. But the powers 
of even the de jure guardians are confined within legal limits. 
For example, whilst an executor-guardian (wast) may “sell or 
purchase movables on account of the orphan under his charge either 
for an equivalent or at such a rate as to occasion an inconsiderable 
loss,” dealings with his immovable property are subjected to strict 
conditions (Baillie’s “‘ Digest,” p. 687). The reason for the res- 
trictions is thus given in the Hedaya (Vol. IV, p. 553) :— 


“The ground of this" (the difference in the power of dealing with 
the two kinds of property) “ is thatthe sale of movable property is a 
species of conservation, as articles of that description are liable to decay, 
and the price is much more easily preserved than the article itself. With 
respect, on the contrary, to immovable property, it is in a state of conser- 
vation in its own nature whence itis unlawful to sell it—unlese, however, 
it be evident that it will otherwise perish or be lost, in which oase the 
sale of it is allowed.” 


In fact, the Mussulman law appears to draw a sharp distinction 
between movable and immovable property (a kar) in respect of the 
powers of guardians, as will be seen from the following passage in 
Baillie’s “ Digest,” p. 689 :— 

“u With regard to the executor of a mother or brother, — when a mother 
hag died leaving property and a minor son, and having appointed an 
executor, or a brother has died leaving property and a minor brother, 
and having appointed an executor, the executor may lawfully- sell any- 
thing but akar® belonging to the estate of the deceased, but oan neither 
sell the akar, nor lawfully buy anything for the minor but food and oloth- 
ing, which are necessary for hig preservation. The executor of a mother 
has no power to sell anything that a minor has inherited from his father 
whether movable or immovable, and whether the property be involved 
in debt or free from it, But what he hag inherited from herself -when 
it is free from debts and legacies, the executor may sell what is movable, 
but he cannot sell akar, If the estate is involved in debt or legacies, and 
the debt is such as to absorb the whole, he may sell the whole, the sale 
of akar coming within his power: and if the debt does not absorb the 
whole, be may sell as much of it as is necessary to defray the debts, and 
as to his power to sell the surplus there is the same difference of opinion 
as hag been stated above.” 

When the mother is the father’s executrix, or is appointed 
by the Judge as guardian of the minors, she has all the powers of 
a de jure guardian. Without such derivative authority, if she 


assumes charge of their property of whatever description and pur- 


ee a ee 
© Akar is immovable property, and includes houses, groves, orchards, &e. 
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ports to deal with it, she does so at her own risk, and her acts are OLVIL 
like those of any other person who arrogates an authority which oe 
he does not legally possess. She may incur responsibilities, but le 
‘gan impose no obligations on the infant. This rule, however, is Imamsanpr 
subject to certain exceptions provided for the protection of a minor v. 
child who has no de jure guardian. A fatherless child is designated | Hasr 
in the law-books an “ infant-orphan ” (yateem saghir). The Hedaya e 


classifies the acts that may have to be done for an infant under three ayy Ameer 
heads. It says:— Ali. 


“ Acts in regard to infant-orphans are of three descriptions, veg. : (1) 
Acts of guardianship, such as contracting an Infant in marriage, or selling 
` or buying goods for him, a power which belongs solely to the walee, or 
natural guardian, whom the law has constituted the infant’s substitate 
in those points ; (2) acts arising from the wants of an infant, such as 
buying or selling for him on oocasions of need, or hiring a nurse for him, 
or the like, which power belongs to the maintainer of the infant, whether 
he be the brother, uncle, or (in the cage of a foundling) the mooltakit-, or 
taker-up, or the mother, provided ahe be the maintainer of the infant; 
and as these are empowered with respect to auch acts, the wales, or natural 
guardian, is also empowered with respect to them in a still superior 
degree ; nor is it requisite, with respect to the guardian, that the infant 
bein his immediate protection ; (3) acts which are purely advantageous TF 
to'tho infant, such as accepting presents or gifts, and keeping them for 
him, a power which may be exercised either by a mooltakit, a brother, or 
an uncle, and also by the infant himself, provided he be possessed of dis- 
cretion, the intention being only to open a door to the infant’s receiving 
benefactions of an advantageous nature.” (Vol IV, p. 124, Bk. XLIV). 


The examples given under the second head indicate the class 
of casés in which the acts of an unauthorised person who happens 
to have charge of a child are held to be binding on the infant’s 
property. They also help to explain and illustrate the extent of 
such “de facto guardian’s ” powers. The permissibility of these 
acts depends on the emergency which gives rise to the impera- 
tive necessity for incurring liabilities without which the life 
of the child or his perishable goods and chattels may run the 
risk of destruction. For instance, he may stand in immediate 
need of aliment, clothing, or nursing; these wants must be 
supplied forthwith. He may own “slave” or live-stock, food 
and fodder must be immediately procured. And these imperative 
wants may recur from time to time. Under such circumstances power 
is given to the lawful guardian to incur debts or to raise money on 


——l 





2A mooliakit is a person who undertakes to bring up a foundling or an 
orphan-ohild. — > 


In the original the- words are nafa mahas, which mean “ unmixed 
- benefit.” ` D 
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the pledge of the minors goods and chattels (mata)* (Majma-ul- 
Anhar, Vol. II, p. 571). And this power, in the absence of a de jure 
guardian, the law extends to the person who happens to have charge 
of the child and of the child’s property, though not a constituted or 
authorised guardian, 


There is no reference to the pledge or sale of immovable pro- 
perty (a’kar), as the power of dealing with that class of property 
is confined to the de jure guardians, and is treated in the Fatawat-. 
Alamgiri ina separate chapter (Baillis’s ‘‘ Mohammedan Law of 
Sale. ” Chapter XVI). 


It is to be observed that under the third “ description ” of acts 
that may be needful for an infant, a person in charge of a child, 
although not ade jure guardian, may validly accept on behalf 
of his ward an unburdened bounty, it being an act “ purely 
advantageous ” to the child, to use the expression of the Hedaya. 


The reasoning on which itis sought to give to persons who 
happen to have charge of the person and property of a child, and 
are, therefore, called “de facto guardians,” the same powers as 
are possessed by de jure guardians, is purely inferential. It 
proceeds on the analogy of a dealing by an outsider who purports 
to sell another's property without any authority from the real 
owner. Such a person in the Hanafi law is called a fazuli, or, as 
Mr. Hamilton spells it, fazoolee, which expression is defined by 
Richardson to mean a person “ busying himself in things not 
belonging to him, or acting without authority.” With the effect 
of the acts of a fandi their Lordships will deal presently. Before 
doing so,.they wish to refer briefly to the state of the decisions in — 
the Indian Oourts. - 


The Oalcutta High Court, in sustaining transactions entered 
into by de facto guardians, has proceeded mainly on considerations 
of necessity for and benefit to the infant. The other High Courts, 
generally speaking, have cut the Gordian knot by holding that all 
such dealings with a minor’s properly were void. 


Their Lordships do not feel called upon to examine in detail either 
set of decisions. But the last case on the subject in the Madras High 
Court requires their careful and respectful consideration ; Ayderman 
Kutti v. Syed Ali (1). Iu their judgment in this case the learned 
Judges have examinsd the law at considerable length, and their 
decision-appears to divide itself into three broad propositions, first, 
that as regards the powers of guardians, de jure as well as de faclo, 
the Mohammedan law recognises no distinction as to the nature or 
kind of property, viz, whether it is immovable or movable; secondly, 
that in, substance the powers of an unauthorised -person who has 


charge ‘of an infant are co-extensive with those of a lawfully con- 


=% Mr. Hamilton tranglates mata as meaning Ek pean chattels,” 
(1) eels I. LR, 87 Mad’, 514. 
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stituted guardian, except in so far that the acts of the former are 
subject to considerations of necessity or benefit to the infant; and; 
thirdly (and this seems to form the essence of the judgment), that 
dealings by “ade facto guardian” are neither void nor voidable, 
but are “suspended” until the minor on attaining majority 
exercises his option of either ratifying the transaction or disayow- 
ing it. 


With regard to the first of the above propositions, their Lord- 
ships have already indicated their views. In their opinion, the 
Mohammedan law, for obvious reasons, makes a distinction, and 
a sharp distinction, between “goods and chattels’ (mata) and im- 
movable property (a@’kar) with regard to the powers of dealing by 
guardians. 


The second proposition, speaking with respect, appears to their 
Lordships to lose sight of the fact that the acts of de jure guardians 
algo are subject to the conditions of necessity for or benefit to the 
infant. So that upon the reasoning of the Madras judgment, the 
powers of “a de facto gaardian” would, to all intents and purposes, 
be co-extensive with those of a de jure guardian. This conclusion 
would wipe out one of the most important safeguards provided by 
the Mohammedan law for the protection of the interests of infants. 
The learned Judges say that :— 

7 st The law as regards the effect of dealings with a miuor’s property by 
a de ‘facto guardian otherwise than in a oase of absolate necessity or clear 
advantage to the minor is buta corollary of the general rgle relating to 
salisly [sic], a person professing to deal with another's property, but with- 
out having legal authority to do so, $. e., by a fazuli, as he is technically 
called ; such sales generally are treated as mauguf, or dependent.” 


Then, after referring to various authorities, they continue a8 
follows :— . 

“The result of the above disoussion is that, according to i iasieaedan 
jarists, in cases of urgent and imperative necessity, such as those men- 
tioned, the de facto guardian can alienate the property of the minor, no 
distinction being made between movable and immovable property.” 


Ti would have been an advantage to their Lordships if they had 
been placed in a position to judge for themselves, on the actual 
texts, the meaning of the Arabian text-writers and commentators. 
However, the Hedayah and the Fatawa-i-Alamgiri are recognised 
as standard authorities in India on the Hanafi branch of the 
Sunni Law. Of the Hedayah there is a rendering in English made 
by Mr. Hamilton under the orders of Warren Hastings 3 anda 
large part of the Fatawa-i-Alamgiri has been paraphrased, into _ 
English by Mr. Neil Baillie, which is commonly known as Baillie’s 
“ Digest j (Hanafi ikaw) Both Mr. Hamilton and Mr. Neil 
Baillie in their renderifigs have, with the object of elucidation, 
occasionally added phrases which do not exist in the original, but 
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on the whole the English versions of the Hedayah and of the 
Fatawa-t-Alamgiri are valuable works on Mohammedan Law. 

The subject of sales by unauthorised persons is treated in 
the Hedayahin a separate section entitled “of Fazoolee Beea,” 
or the sale of the property of another without his consent ” (Book 
XVI, Vol II, p. 508). It says:— 

“Tf a person were to sell the property of another without his order 
the contract is complete, but it remains with the proprietor either to 
confirm or dissolve the sale ashe pleases. Shafel is of opinion that the 
contract, in this case, is not complete, because it has not issued from a 
lawful authority, for that is constituted only by property. or permission, 
neither of which exist in this case.” 

It then proceeds to give the arguments of the Hanafi doctors 
in support of their view that the unauthorised contract is “ com- 
plete.” And then it adds :— 

“Tf the proprietors should die, then the consent of the heirs is of no 
efficacy in the confirmation of the Fasooles sale, in either case, that is, 
whether the price have been -stipulated in money or ip goods ; because 
the contract rested entirely on the personal assent of the deceased.” 

In other words, the so-called sale remains wholly ineffective 
until it receives the “ confirmation ” of the owner, to whom alone 
belongs the power of ‘‘ confirming” it. If he dies before he has 
“gonfirmed” it, the transaction falls to the ground, asthe right 
to adopt the fazult’s act does not pass to his heirs. 

In the Fatawa-i-Alamgirit the subject is treated under the 
designation of“ dependent sales” (Vol. III, p. 245; Baillie’s 
‘Mohammedan Law of Sale,” pp. 218-219) :— 

‘‘When a person sells the property of another, the sale is suspended, 
according to us [i.e the Hanafis], for the sanction or ratification of the 
proprietor and the existence of both the parties to the contract, and of the 
subject of sale, is a necessary condition to the validity of hia sano- 
tion. 2 ees . 

If the owner should die before sanctioning the sale, sanotion- by his 
heir would not suffice to give it operation. Sanotion by an ownér himeelf 
renders & sale operative .” 

The word in the above passage translated as ‘‘ suspended ” is 
derived from the same root as the word that has been translated 
in the heading as “ dependant,” and in this connection really 
means ‘‘ is dependent upon,” also the words ‘ or ratification” 
have been introduced by Mr. Baillie by way of explanation. The 


word ijazat io the origiaal is rightly rendered into ‘ sanction.” 
eee Scot ae se aa ee 


* Correctly, Bai’. 
T The “ Book on Sale” in the Fatawa-i-Alamgiri has been rendered into 
ee by Mr. Baillie under the name of the!‘ Mohammedan Law of 
ale.” 
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The Majma’-ul-Anhar states the rule relating toa sale by 
a fazuli in similar terms ; it says in substance that such a sale is 
“established ” (takes effect) on the sanction of the malik (owner), 
subject to four conditions, which it specifies. And then it adds 
significantly that according to Shafei (the founder of the second 
great Sunni school of Jaw) all dealings by an unauthorised person 
are absolutely void (batil): Vol. II, p. 88. 


In their Lordships’ opinion, the Hanafi doctrine relating to 
a sale by an unauthorised person remaining dependent on the 
sanction of the owner refers to a case where such owner is sui juris, 
possessed of the capacity to give the necessary sanction and to 
make the transaction operative. They do not find any reference in 
these doctrines relating to fazuli sales, so far as they appear in the 
Hedaya or the Fatawa-t-Alamgii, to dealings with the property of 
minors by persons who happen to have charge of the infants and 
their property—in other words, the ‘‘de facto guardians.” 


The Hanafi doctrine about fazuli sales appears clearly to be 
based on the analogy of an agent who acts ina particular matter 
without authority, but whose act is subsequently adopted or 
ratified by the principal which has the effect of validating it from 
its inception. The idea of agency in relation to an infant is as 
foreign, their Lordships conceive, to Mohammedan Law as to 
every other system. 

In this connection it should be noted, that whilst Chapter XII 
deals exclusively with the effect of “dependent sales,” in Chapter 
XVI the rulesrelating to the powers of guardians are discussed 
at considerable length (Baillie’s “Mobammedan Law of Sale,” p. 
243 ; Fatawa-i-Alamgiri, Vol. III, p. 229). The following rule 
lays down the conditions governing sales by the executor (i.e. the 
appointed guardian) of the immovable property of an infant:— 

“And, according to mordern decisions, the sale of immovable estate 
by an executor is lawful only in one of the three oases following : that is, 
where there is a purchaser willing to give double its value, or the sale is 
necessary to meet the minor’s emergencies, or there are debts of tha 
deceased, and no other meang of paying them, ™ Baillie’s “ Mohamme- 
dan Law of Sale,” p. 247; Fatawa-i-Alamgiri, Vol. II, p 233. 

Having regard to the object in view, this dictum appears 
to their Lordships to apply to all forms of property which, like 
akar, combine both security and permanency. But it does not 
exclude the discretion of the Judge to sanction any alteration 
of investment in the interests of the infant. 

The following case affords a further illustration of the limi- 
tations on the powers of “de facto guardians i- 

t A woman after the death of her husband sells property that belonged 
to him, supposing herself to be hia executrix, and her husband having 
left minor children ; she after some time deolares that sho was not the 
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executrix, her assertion, however, is notto be credited as against the 
purchaser, but the gale remains in suspense till her children arrive at 
puberty. If they should admit that she was the exeontrix, the gale by 
her is lawful ; but if they deny the fact, the sale Is void ; and though the 
purchaser should have manured the purchased land, he bes no recourge 
for reimbursement against the woman, What bas been said is on the 
supposition that the woman sues for a cancellation of the gale, on the 
ground that she was not the executrix; but if the minor eue on that 

ground, his claim is to be heard.” (Baillie, p. 249 ; Alamgisi, Vol. III, 

p. 284.) 

The rest of the passage is immaterial for the purposes of this 
judgment. 

The above case shows that even where the mother believes she 
is vested with authority as her husband’s executrix, and in that 
belief purports to deal with the minor’s property, a purchaser let 
into possession by her is liable to be ejected at the instance of the 
minor. Her own subsequent denial of authority does not affect 
the purchaser's position; but if the transaction is impugned by the 
righiful owner—viz., the infant—the onus ison the vendee to 
establish the foundation of his title, that is, that his vendor possess- 
ed in fact the authority under which she purported to act. 


A further rule, which is given in the “ Book on-Pledges” 
(Mortgages) (Kttab-ur- Rahn) of the Fatawa-t-Alamgiri, which does 
not appear to bave been translated by Mr. Baillie, is equally 
explicit. After stating the principle applicable to the powers, of 
the father to pledge or mortgage his minor child’s property, it goes 
on to say: “ the mother: if she pledges (mortgages) the property 
of her infant child, it is not lawful, unlegs she be the executrix [of 
the father | or be authorised therefor by the guardian of the minor ; 
or the Judge should grant her permission to pledge the infant’s 
property. Then it is lawful;and the right to possession and uger 
is established in the murtahin (pledgee or mortgagee) without power 
of sale ;” (Hatawa-t-Alamgirt, Vol. Y, p. 638). 

It seems to their Lordships that the power to sell cannot be 
wider than the power to mortgage. 


For the foregoing considerations their Lordships are of opinion 
that under the Mohammedan law `a person who has charge of the 
person or property of a minor without being his legal guardian, 
and who may, therefore, be conveniently called a “ de facto guar- 
dian,” has no power to convey to another any right or interest in 
immovable property which the transferee can enforce against the 
infant ; nor can such transferee, if let into possession of the property 
under such unauthorised transfer, resist an action in ejectment on 
behalf of the infant as a trespasser. It follows: that, being himself 
without title, he cannot seek to. recover property. in: the possession 


. of another equally without title. 
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Their Lordships are accordingly of opinion that the decree of 
the High Court, in so far as it awards to the plaintiffs possession of 
the shares of the defendants 9 and 10, should be discharged, and, 
subject to this variation, it should be affirmed and the appeal be 
dismissed with costs. And their Lordships will humbly advise 
His Majesty accordingly. 

Their Lordships cannot help deprecating the practice which 
seems to be growing in some of the-Indian Courts of referring 
largely to foreign decisions. However useful in the scientific study 
of comparative jurisprudence, judgments of foreign Courts, to 
which Indian practitioners cannot be expected to have access, based 
often on considerations and conditions totally different from those 
applicable to or prevailing in India, are only likely to confuse the 
administration of justice. 


Truefitt & Francs.—Bolicitors for the appellants. 
T. L. Wilson -& Co.—Solicitors for the respondents. 


A. P. P. Decree varied. 


i LAL SRIPAT SINGH (Defendant) 


VETSUS 
LAL BASANT SINGH (Plainitif,) 


Oudh Land-Laws—Tenures recognised in Oudh—Proprietor, under-proprietor, 
and tenani—No other kind of tenure recognised—Incidents of tenure attach- 
ed by law—Cannot be varied by consent of tenure-holder—Oudh Rent Act, 
1868 (Act XIX of 1868) sections 8, 62, 102. 

The Oudh Rent “Act, 1868, rocognises three olasses of persons, and 
three only, as having an interest in and entitled to hold land for the pur- 
poses of the Actin the province of Ondh, viz,“ proprietor”, “ under- 
proprietor” and ‘‘ tenant”. 


The law attaches to the statas of under-proprietor certain rights, among 
them the right to transfer, and while he retains that status he cannot be 
divested of any of those rights. 


When therefore at the time of a settlement a land-owner applied to be 
recorded as an under-proprietor, and ander pressure from the settlement 
officer consented to be recorded as an under-proprietor without sight of 
transfer : 

Heid, that this wos creating a tenure unknown to the law, and that no 
effect could be given to. the words “ without right of transfer” in the 
Settlement Officer's decree, 
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ÅPPEAL froma decree of the Judicial Commissioner of Oudh, 
‘dated Apri! 29, 1914, affirming a decree of the Subordinate Judge 
of Partabgarh. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment. The plaintiff sucd to recover possession : he had been 


‘ejected by the Rent Court, which bad jurisdiction to eject him if 

- he werea “tenant,” but not if he were an “ under-proprietor ” 
- | within the meaning of Act XIX of 1868. The suit wast decreed 
by the Subordinate Judge, who held that plaintiff was an under- 


proprietor within the meaning of the Act, and this decision was 
affirmed by the Judicial Commissioner. 


Defendant appealed. } 

De Gruyther, K. C., (Dube with him) for the appellant,—All 
rights in Oudh having been confiscated after the Mutiny, every per- 
aon there has to show a re-grant from Government. Here the second 
summary Settlement was made with Sheoamber..and conferred an 
absolute interest on him. The respondent’s only claim is under 
the compromise, which was long prior to Act AIX of 1868. The 
Settlement Officer could only give effect to that compromise. The 
words kabizdarmiani translated under-proprietary, do not of 
hecessity mean a heritable and transferable interest. The Settle- 
ment officer’s order shows that those words are not conclusive. We 
say the interest he got was heritable, but not transferable. 

[Viscount HALDANE.—Buppose a Judge has declared him to be 
an under-proprietor without power of transfer. What is the legal 
effo ct of such declaration ? 

[Logp SomMNER.—The Act of 1866, which was in force at the 
time of the compromise, only gave statutory force to administra- . 
tive orders which were in effect before-since 1856. | 

That date is wrong (see Sy ke’s Taluqdari Law, p. 144 at top). 

Lorp SumNeR.—Bat from 1866 at all events under-proprie- 
tors had a definite sense. | > 

The Settlement officers could not have understood that kabte- 
darmianit meant under-proprietor in that sense, or they would never 
have directed an enquiry. 

[Lorp iScmyzx.—The Settlement officer had no authority to 
adjudicate: He “might refuse to record the agreement, but he 
could not pass a separate decree. | 

Lorp Doxzpin.—It may be kabiedarmiani was ambiguous and 
the intention of the parties could not be gathered from the docu- 
ment alpne. | 

[Lorp Somner.—That would mean they had not come to terms. 
Unless they were ad idem the decree had no binding effect]. 

The Setttement officer was not bound by any Oivil Procedure 
Code, he had instructions from Government to compromise dig- 


VOL. XVL}, PRIVY OCOUNOIL 819 


putes as much as possible. They came to him with a vague agree- Civis 
ment and he got them to'`come toa more definite one. The 1918 
plaintiff's only right is under the Settlement officer’s decree, and ~_ 
that does not make him an under-proprietor within the meaning of LAL Sarat 
the Act. Sines 


H. N. Sen, for the respondent, was not called on. tir DAEN 


Their Lordships’ judgment was delivered by — SINGE, 
Meg. Ameze ALI.—The sole question for determination in this Mr. Ameer 

appeal relates to the status of the plaintiff-respondent under the Ali. 

‘Oudh Land Laws, viz, whether he is an “ under-proprietor ” or, as 

the defendant alleges, a mere lessee. The suit was brought in 

the court of the Subordinate Judge of Partabgarh to recover pos- 

session from the defendant, the talukdar of Rajapur, of the village 

of Daulatpur, lying within the taluka, on the ground that it was 

owned by the plaintiff as ‘‘ under-proprietor,” and that he had been 

wrongfully dispossessed therefrom by the defendant in execution 

of arent decree: The defendant denied the plaintiff’s title as 

“ under-propristor,” and alleged that he was only a lessee, and was, 

therefore, liable under the Rent Law to ejectment for default in 

.the payment of his rent. The Subordinate Judge held in favour 

of the plaintiff, and decreed his claim for possession and for mesne 

profits during the period he has been kept out of possession. And 

this deoree has been affirmed by the court of the Judicial Commis- 

sioner of Oudh. The defendant now appeals to His Majesty in 

Council. 


A short statement of the facts will explain the relative position 
of the parties, as also the nature of their respective contentions. 
The plaintiff and defendant are closely related, being cousins in the 
first degree. The taluka of Rajapur, now held by the defendani, 
was settled with his father, Sheoamber Singh, in1859. In 1861, 
in the course of the regular settlement, the plaintiff applied for a 
settlement of a half share with him on the ground that he was 
jointly entitled to the-estate. with Sheoamber. On this petition he 
-was directed to “bring a claim at the time of settlement.” Six 
years later, whilst the regular settlement was still proceeding, he 
applied again to the settlement authorities to have his name record- 
ed as a co-owner in respect of a moiety of the taluka. 


In this petition the grounds of his claim were more specifically 
stated: that his father, Lal Din Singh, and Sheoamber were full 
brothers and members of a joint family, and that the taluka had 
been acquired in the name of Sheoamber for the benefit of both 
brothers. This petition was entered as a suit before the Extra 
Assistant Commissioner of Partabgarh.- Sheoamber contegted the 
claim of the plaintiff to a half share of the property, but admitted 
his right to maintenance as ajanior member of the family. Before 
trial, however, the parties compromised the dispute. The terms of 
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the settlement arrived at are embodied in a joint petition filed in 
court on the 29th October, 1867. By this compromise, in consi- 
deration of the plaintiff withdrawing his suits and abandoning his ` 
claim to a share of the taluka, Sheoamber gave to him the village of 
Daulatpur, at a rent of rupees 461-4, being the Government 
revenue payable thereon, together with certain lands situated in 
other villages at fixed rentals. As regards the village of Daulatpur 
the plaintiff was to pay, besides the “rent,” the wages of the 
patwari and chaukidar and the village expenses. And them follow- 
ed the conditions of the grant, ‘‘ that the plaintiff will pay to the 

talukdar, the defendant, the above-mentioned jama every year ; 
that the plaintiff and his heirs will appropriate the profits of the 
above-mentioned village and lands, and that the defendant will 
have no right to resume them or to enhance the rent.” 


The prayer of the petition is important. It runs thus :— 


‘The plaintiff therefore prays that all the suits filed by the 
plaintiff, with the exception of these in respect of the village 
Daulatpur, 34 Bighas land of village Jogapur, and 26 Bighas (sio) 
land of village Rajapur, be dismissed, and that a decree for the 
under-proprietary right of the entire ‘village Daulatpur, 34 Bighas 
land of village Jogapur, and 26 Bighas (sio) land of village Rajapur 
be passed in favour of the plaintiff.” 


There is no dispute that the words gabiz darmiani in the origi- 
nal of this petition are correctly rendered as meaning an “ under- 
proprietary right.” 

On the Ist November, 1867, the Hixtra Assistant Commissioner 
made an order that the ‘ under-proprietary rights ” in respect of 
the lands within his Jurisdiction should be decreed to the plaintiff 
in terms of the compromise ; and that as regards Daulatpur, which 
apparently lay outside his jurisdiction, the petition should be-refer- 
red for final orders to the Settlement officer. 


The matter relating to Daulatpur then came before the Nettle- 
ment officer (Mr. Forbes) on the 8th June, 1869, and he 


-recorded the following order on the petition of compromise t— 


“ Plaintiff has filed a deed of compromise setting forth that 
defendant has agreed to grant plaintiff an under-proprietary right 
in Mauza Daulatpur, subject to an annual payment of 461-4 
rupees, and certain-...ir in two other villages (which has been 
judicially recorded-by-the 8. M.). Plaintiff to bear patwari’s and 
choukidar’s dues: Defendant never to have the power, he or his 
posterity, of ever increasing the demand now fixed. This is 
verified by the parties in my presence. As, however, there is 
no graut or reservation of the right of transfer, the Court sends 
for defendant, his agent being too ignorant and useless, - and 
will have the crater formally cleared up before passing any 
order ” 


a 
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On the 14th June the case was again placed before the, 


settlement officer, when the final order which has given rise to 
the present contest was made. It is in these terms :— 


“ Decree—-an under-proprietary right in Mouza Daulatpur in 
favour of plaintiff without right of transfer, subject to an annual 
payment of 461:4 rupees, and subject also to the other conditions 
contained in the deed of compromise.” 


On ‘the 21st October, 1872, a further agreement was entered 
into between Sheoamber and the plaintiff describing themselves 
respectively, as “the proprietor and uader-proprietor ” of the 
village of Daulatpur. The terms of this document have an 
important bearing on the contentions of the defendant and his 
attempt to reduce the plaintiff’s status to that of a lessee. The 
first clause recites that— 


“The Government has assessed the Jama of this village at 
450 rupees. The income from mines is separate from this. If any 
mine be discovered in our village, then we, the superior—and under- 
proprietor, will be liable to pay to the Government a share out of 
the income (of those mines).” 


In the third clause Sheoamber Singh declares that he is the 
talukdar and ‘“‘lambardar of Rajapur,’” that after his death the 
taluka would devolve in the male line to a single heir by rule 
of primogeniture. The description “ lambardar ” jg significant ; 
it shows that ths Government revenue in respect of Daulatpur 
is paid through him. 

The fifth clause among other matters -records the under- 
proprietors undertaking to pay “the salaries of the patwaris 
and chaukidars along with the last instalment.” And further 
that, ‘‘ the leases and receipts will be given to the tenants after 
getting them recorded by the patwari;” and the under-proprietor 
undertakes to “ get the payments made by each tenant recorded 
in the patwari’s siaha ” :“ In case of any fault being committed 
by a patwari or a chaukidar, the under-proprietor was at liberty 
to make an application to the Government for his dismissal, and 
in case of his dismissal to get other nominee of his appointed in 
the place of the dismissed patwari or chaukidar with the sanction 
of the Government.” 


It is clear from this document that the acknowledged status 
of the plaintiff was quite different from es is now attempted 
to be fixed upon him. 


Since 1869 the plaintiff’s name stands sienna in the village 
register as ‘“‘under-proprietor and a sub-settlement appears to 
have been made with him. In August 1899 the defendant 
himself brought a suit against the plaintiff for arrears of rent 
in which he described their relative positions as that of ‘‘ superior 
proprietor and under-proprietor ” respectively, of the village of 
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Daulatpur. From 1872 to 1909 there does not appear to have 
been any contest regarding the status of the plaintiff. In 1902 
he mortgaged the village to one Safdar Hossain and let him into 
possession. This man defaulted in the payment of the rent and 
the defendant thereupon brought a suit against the plaintiff under 
section 52 of the Oudh Rent Act (XXII of 1886) and obtained a 
decree. In execution of this decree the defendant ejected the 
plaintiff and took possession of the village. The plaintiff then 
brought a suit under clause 10, section 108 of the Rent Ast for 
recovery of possession and obtained a decree in his favour in the 
court of the Deputy Collector, which, however, was set aside on 
appeal by the Oommissioner whose order of dismissal of the 
plaintiff's action was affirmed by the Board of Revenue on the 
ground that so far as the Revenue Courts were concerned the 
matter was res judicata in consequence of the decision in the 
defendant's suit under ‘section 52 and that the plaintiff’s remedy 
lay in the Civil Courts. This view of the Board as to res judicata 
has necessitated further litigation extending over six years. 


The Board’s order was made on the 30th November, 1911, 
and the present suit was brought on the 2nd August, 1912. 


Their Lordships cannot help observing that, so far as appears 
from the record, the defendant for the first time in 1909, in the 
proceedings in the Revenue Courts, put forward the contention 
that the plaintiff was not an “ under-proprietor” but only a 
‘legsee.” In his written statement in the present action he did 
not commit himself specifically to that contention. In paragraph 
3 he simply states :— : 


“ Jt is admitted that a compromise was entered into, but the power of 
transfer was never allowed. The word gabis-darmiani during those days 
did not particularly mean what it now means in legal phraseology." 


He does not say, however, what it actually meant. This was 
left to his pleader to develop in the statement recorded by the 
court under the provisions of the Civil Procedure Code. It 
was then that he expressly took up the position that the 
plaintiff was a mere ‘‘lessee” and, therefore, liable to eject- 
ment. And he based his contention on the words “ without right 
of transfer,” introduced as would appear ex abundanti cautela by 
the settlement officer (Mr. Forbes) in his order of the 14th June, 
1869, on the petition of compromise jointly executed by Sheoambar 
and the plaintiff. 


The position of a qabiz-darmiant or “* under-proprietor ” was 
fully understood in Oudh before the passing of Act XIX of 1868, 
which definitely crystallized and gave statutory recognition to his 
rights and status. It had come into being from the circumstances 
of the times ;.the exactions of the revenue collectors under the old 
regime had forced many smail proprietors to protect themselves 
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against oppression by engaging with some more powerful neigh- CrviL 
bour to pay the Government revenue through him, but retaining 1918 
their right in the property. In 1866 the Indian Legislature wis 


recognised their right to obtain a sub-settlement of their property, Lau BrIraT 
and the Act of 1868 clearly defined their position. SINGH 


It recognises three classes of persons, and three only, as having gy Hasni 
an interest in and entitled to hold land for the purposes of the Act Sinan, 
in the. province of Oudh, viz., “ proprietor, ” ‘ under-proprietor,” — 
and “ tenant.” It defines a “ proprietor” thus; ‘ Proprietor” Mr. Ameer 
does not include an under-proprietor. Where there are two private Ali. 
rights of property, one superior and the other subordinste, in the 
same land, ‘“ proprietor °” means the holder of the superior right 
only, (The importance of the words “ rights of property ” cannot 
be overlooked in connection with the present dispute). 


An “ under-proprietor ” is defined'in the following words: 
“t Under-proprietor ’ means any person possessing a heritable and 
transferable right of property in land, for which he is liable to pay 
rent,” i 


And a “ tenant” is defined to mean any person, not being an 
under-proprietor, who is liable to pay rent. 


That the Act does not recognise any other status except the 
three it defines is clear from section 102, which gives the right to 
sue under its special provisions for the recovery of land from which 
the “applicant ° has been illegally dispossessed to ‘ landlord, 
under-proprietor, and tenant,” ‘t Tenants” are divided into two 
classes, viz , those with the right of occupancy and those without 
such right. Tenants with a right of occupancy havea “ heritable, ” 
but not a ‘'transferable,” right, and all tenants are entitled toa 
lease and are liable to be ejected for default in the payment of 
rent;-which they may resist on different gronnds. 


It is thus absolutely clear that the Act draws a sharp distinc- 
tion between an ‘‘ under-proprietor ” and a “ tenant.” And this 
was the law when Mr. Forbes made his “decree” on the 14th 
June, 1869. The parties had come to a compromise and embodied 
the terms in a document which both had signed. Sheoambar had 
given to the plaintiff, in consideration of his withdrawing his suits, 
then pending, for a half-share of the taluka, the ‘ under-proprietary 
right” in the village in question ona rent which was the exact 
amount of the revenue payable thereon to Government, and had 
expressly abandoned any right “ to take back or resume the pro- 
perty ” so given. Nothing could be clearer than the intention of 
the parties expressed in this document, that Sheoambar intended to 
give and the plaintiff intended to take the properties as “.under- 
proprietor.” When the matter went before the settlement officer, ° 
he, in an excess of caution, wanted to ascertain from Sheoambar 
whether the talukdar wished to convey to the plaintiff “ the right 
to transfer,” Sheoambar was sent for, but failed to attend; and »> 
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the plaintiff, to avoid further harassment, appears to have agreed 
to the passing of a decree without “ right of transfer.” The settle- 
ment officer’s order involves a contradiction in terms. He “ dec- 
rees” to the plaintiff the status of an ‘‘ under-proprietor, ” and 
then adds the words ‘ without right of transfer,” which totally 
nullifies the previous declaration. He must have been aware of 
the law, and must have used the word “* under-proprietor ” in its 
statutory and, what is more, its ordinary sense, the sense in which 
the parties had, their Lordships have no doubt, used it in their 
deed of compromise. As the Commissioner in the suit under sec- 
tion 52 observed, Mr. Forbes’ decree “ created a tenure which is 
quite outside the Rent Act as it now stands,” More correctly, 
it created a tenure unknown to the law as it then stood. 


A good deal of stress has been laid on the fact that the plain- 
tiff agreed toa decree with those words added, showing that he 
himself gave up before the settlement officer his right to transfer. 
The plaintiff was declared to be an ‘‘ under-proprietor ” in accord- 
ance with the terms of the compromise ; the law attaches certain 
rights to that status ; so long as he retains that status he remains 
clothed with those rights, and he cannot be divested of those rights 
unless and until he loses that status. Their Lordships are of opi- 
nion that the words “ without right of transfer” in Mr. Forbes’ 
decree do not affect the rights of the plaintiff as under-proprietor ; 
and that the decrees of the Courts in India are perfectly right, 
Their Lordships will accordingly humbly advise His Majesty 
that this appeal should be dismissed with costs. 


A, P. P. Appeal dismissed. 
T. L. Wilson and Co.—Solicitors for the appellant. ` 
Ranken, Ford and Chester —Bolicitors for the respondént. 
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Hindu Law—Mitakshara——Dispuied succession — Compromise—A person 
taking benefit of compromise subsequently claiming as reversioner—Estoppel. 
A,a Hindu governed by the Mitakshara died leaving a widow and a 
daughter by her. The widow’s right to succeed was disputed by two 
widows of 4’s predeceased brothers and by the appellant, A’s sister’s gon, 
who claimed to have been adopted by one of these widows to her deceased 
husband. A compromise, to which all four ladies and the appellant 
were parties, was made : under it each lady took one-fourth, and though 
appellant took nothing immediately, his adoption and hig right to succeed 
to his adoptive mother’s share were recognised. Later on appellant obtain- 
ed possession of this share by relinqnishment. Then A’s daughter died, 
l leaving a daughter of her own; later still A’s widow died. Appellant and 
his brother claimed, as next reversioners, the whole of A’s property, save 
only the one-fourth share already in appellant’s possession, 


Held ; that the appellant having entered into and taken the benefit of the 
compromise was precluded from claiming ag reversioner. 


Samsuddin Gulam Hoosein v, Abdul Husein Kalimuddin, [1906] 
I. L. R, 31 Bom., 165, distinguished, 


QONSOLIDATED APPEALS from decrees of the Allahabad High 
Court, affirming and reversing respectively two decrees of the 
Subordinate Judge of Shahjahanpur. 


These two appeals arose out of two suits in which appellant and 
his brother claimed that on the death of Musammat Ram Deithey 
were entitled under the Mitakshara to inherit the property left by 
her husband, Bahadur Lal, many years before, 


In these appeals the sole question for determination was whe- 
ther appellant’s claim was precluded by his compromise of a family 
dispute and his acts thereunder. The High Court, affirming one 
and reversing the other of the two trial Judges, held that appellant 
was so precluded. 


B. Dube (with him De Gruyther, K. C.) for the appellant.— 
Appellant had no nterest in the property at the date of the com- 
promise (1892): his reversionary right did not accrue till Ram 
Dei’s death in 1912. His right to claim as reversioner was there- 


fore not affected. 
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[ Viscount HALDANE—Y ou come now under another title, and 
say that you were only making a misrepresentation. when you 
claimed to be adopted son,and thereby induced these people to 
surrender their rights. Under what principle of equity can you 
do that ?] 


Appellant got a new right in 1912 ; a right which no one con- 
templated in 1892. Itis this new right which he is enforcing. ` 
He bargained and sold his right as adopted son, but not his contin- 
gent right as reversioner. He was not competent: under Hindu 
Law to deal with his right in expectancy, if any : 


Samsuddin Goolam Husein v, Abdul Hussein Kalimuddin, [1906] L L. R., 
‘31 Bom., 166 ; 


Amrit Narayan Singh v. Gaya Singh, [1917] 45 I. A. 85 ; 
Transfer of Property Act, 1882, section 6 (a). 


In 1892 appellant, compromised his then claim to succeed 
immediately as adopted son of Badri Nath. He did not intend, 
even ifhe could, to deal with his rights upon the succession open- 
ing on Ram Dei’s death. He did notin 1892 make any represen- 
tation by which respondents’ position became worse, and he is 
therefore not estopped by the compromise from enforcing his pre- 
sent claim. Reference was made to i 


Hari Kishen Bhagat v. Kashi Pershad Singh, [1914] 42 I. A. 65, Indian 
Evidence Act, 1872, section 116. 


Sir Erle Richards (with him J. M. Parikh), for the respondents 
were not called on. 


Their Lordships’ judgment was delivered by 


Sır Joan Evas.—These are consolidated appeals from decrees, 
dated the 15th June, 1915, of the High Court at Allahabad, made 
in appeals from decrees of the court of the Subordinate Judge of - 
Shahjahanpur. There were two suits, in each of which Lala 
Kanhai Lal and his brother, Ram Sarup, were the plaintiffs. Lala 
Kanhai Lal is now the appellant in these consolidated appeals. 
Ram Sarup’s rights were established and are not now in question ; 
he is not a party to these appeals. In one of these suits Lala Brij 
Lal and his daughter, Musammat Ram Kali, were defendants, they 
are now respondents to one of these appeals. In the other suit 
Musammat Kausilla and Lala Sham Lal, who claims through her, 
were the defendants, they are the respondents to the other of these 
appeals. In each suit Lala Kanhai Lal claimed as a reversioner to 
one Bahadur Lal, who died in 1883. Bahadur Lal was a member 
of a Hindu joint family descended from one Balak Ram. The 
pedigree of the joint family so far as itis now material is briefly 
as follows:— 
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BALAK RAM (dead). CIVIL 
| T 

| ho. ad 1918 

Bahadur Lal = Ram Dei. Badri Prasad= Parbati, Ganga Ram--Kanailla, | — 
died in 1883. | died 1912. died childless died died childless a res- | Kanwar Lan 








in 1877. in 1898. in 1874. pondent. P 

Musammat Kirpa = Brij Lal, EEEN EES Bris Lar, 

died 1896. a respondent. Musammat== E 
j z Ram Sir John 

Musammat Ram Kali, Piary. Edge. 

: & respondent, 
Ram Laan Lala <a Lal, 
a plaintiff, but not a plaintiff, appellant. 


party to these appeals. 


. Upon the death of Ram Dei, on the 14th May, 1912, Lala Kanhai 
Lal and his brother, Ram Karup, were the reversioners to Bahadur 
Lal. The only question which their Lordships have to consider in 
these appeals is the question whether Lala Kanhai Lal has not been 
precluded from claiming as a reversioner by his having been a 
party toa compromise which was entered into in 1892. If he is 
not precluded from claiming as a reversioner he is entitled to suc- 
ceed in these appeals. | 

At the time of his death in 1883 Bahadur Lal was by survivor- 
ship: the sole owner of the family estate; and’ on his death his widow, 
Musammat Ram Dei, became entitled to that éstate for her life, 
Musammat Parbatiand Musdmmat Kausilla being eñtitled only 
tomaintenance.. The title of Musammat Ram Der was, however, 
disputed by Lala Kanhai Lal, Musdmimat Parbati and Musammat 
Kausilla. Lala Kanhai Lal set up a claim to the family estate 
alleging that he had been adopted by Musammat Parbati to her 
deceased husband, Badri Prasad and was entitled to the whole 
estate as such adopted son. His case was. that there was a custom 
in the family which enabled a brother to adopt his sister’s son and 
that Mnsammat Parbati had received. her husband’s authority to 
make the adoption. It is not necessary to consider whether there 
was any foundation for that case. Musammat Parbati’s case was 
that the brothers- Bahadur Lal, Badri Prasad, and Ganga Ram had 
separated ; that also was thë dase set up by’ Musammat |Kauasilla. 
Hach of these widowa claimed for life‘ one-third: of the family estate. 

Musdmmat Parbati also alleged that she- had validly adopted Lala 
Kanhai Lal to her déceased husband, Badri Prasad’. 


I order to protect her own interests and the interests of her 
daighter, Musammat Kirpa, who was then living, Musammat Ram 
Dei’ brought two suits in the court of the Subordinate Judge of 
Shahjahanpur. The earlier of those suits was brought ori the 20th 
January, 1891, against Bala! Kanhai Lal and Musarhnmat Parbati and 
in that suit Musammat' Ram Dei claimed æ declaration that the 
alleged adoption of Lala Kanhai Lal by Musammat Parbati was 
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null and void. That suit was dismissed by the Subordinate Judge 
on the technical objection that the plaint had not been properly 
verified. From the decree dismissing that suit Musammat Ram 
Dei appealed to the High Court at Allahabad. The later of ‘those 
two suits was brought on the 4th February, 1892, against Musam- 
mat Parbati and Musammat Kausilla and in it Musammat Ram 
Dei claimed amongst other reliefs a declaration that her late husband | 
Bahadur Lal had been the owner and in , posséssion of ‘the entire 
property of the joint family ; that after his death she, Mugammat 
Ram Dei, was in possession of and entitled to that property accord- 
ing to Hindu Law; and that Musammat Parbati and Musammat 
Kausilla had no right other than that of maintenance. 

Before the suit of the 4th February, 1892, came on for trial 
Musammat Ram Dei, Musammat Parbati, M tisammat Kausilla, ` 
Musammat Kirpa, and Lala Kanhai Lal had entered on the 1st 
August, 1892, into the following agreement of compromise :— 

“ We Musammat Ram Dei, widow of Bahadur Lal, Musammat Parbati, 
widow of Badri Prasad, Mugammat Kausilla, widow of Ganga Ram, 
Musammat Kirpa, daughter of the said Bahadar Lal, and Kanhai Lal, the 
adopted son of the said Musammat Parbati, by oaste Agarwal, residents 
of muballa Mazaffarganj, in Shahjahanpur, do declare as follows :— 


“Whereas disputes relating to property and ‘imlak’ have existed 
between Musammats Ram Dei, Parbati and Kausilla and I, Musammat 
Kirpa, daughter of Ram Dei, and I, Kanhai Lal, the adopted son of Parbati, 
are also regarded as claimants, we, the five persons, of our free-will and 
accord and in a sound state of body and mind, declare that we have 
appointed Maharaj Badri Prasad, the general attorney of Musammat 
Darga Dei, as referee, and he should divide the whole of the property 
consisting of villages, houses and shops as specified below and his decision 
as regards the profits for the past years, the villages sold after the death 
of Bahadur Lal and the cases at present pending in the Civil and Revenue 
Courts, whatever it may be, will be admitted and accepted by us. There 
will be no objection or denial on our part. If any of us, the executants, 
take“any objection, it will not be entertainable, The mode of partition of 
property agreed upon is that with the exception of the ' Thakurdwara’ of 
Mosammat Ram Dei, the ‘Thakurdwara’ of Musammat Parbati, the 
villages of Bartara, Nagra Badhipura, the grove situate in Panwari and 
the 10 biswa share of Simri, tahsil Pawayan, which have been made a 
‘wagf’ of for the axpenges of the ‘Thakurdwara’ and for charity, he 
should make four equal lots of all the villages, the shops,- the banking 

kothis’ and the money-lending business, the decrees, bonds and acoount- 
books in such a way that esch lot may, so far as possible, contain the 
cs above things as a whole. Afterthe preparation of the lots, Musammats 


ee. X, Ram Dei, Parbati, Kausilla, and Kirpa may each duly draw one of the lots 


ct 


æ : “aS we ~ After that they should make applications for mutation of names “In the 
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revenue department and got (their) names redorded. J , Musammat Kirpa, Orvin 
and, Kanhai Lal, will have no claim against any share: ag regards this Gate 


‘properfy. Every sharer will be the owner and -possessor of (her) pro- ai 
~- perty and will have power to make every kitfd oftravefer as a proprietor, Kanwar Lar 
Tho said ‘Maharaj Sahib may come to any décision he pleases as regards re 
° othe. partition and | preparation of lots and the settlement of disputes men- Se 

tipned above and “eater all the partioularsin detail in the arbitration award Sir John 
by the etd of September, 1892, and get it registered. All that will be Edge. 
‘admitted and ‘acoépted by us. None of us will deviate from it. 

« This agreement has accordingly been executed to stand as evidence. 

“Dated the lst of August, 1892. 

“By the pen € of Lalta Prashad, Kayasth, resident of Rang Muhalla. 


ee i Ditto (§4.) Bam Det. 
g Ditto 5» PABBATI, 
- Ditto 3 KAUSILLA. 
Ditto = Kirra, 
Ditto KANHAI LAL.” 


The arbitrator mide two awards need: respectively the 12th 
and the 13th January, 1893. That of the 12th January, 1893, 
was filed in the suit of the 4th February, 1892, in which Musam- 
mat Parbati and Musammat Kausilla were defendants, and that suit 
was dismissed as withdrawn by Musammat Ram Dei. The appeal 
to the High Court, in the suit of the 20th January, 1891, was not 
supported, and was dismissed. 


Under the awards of the arbitrator one-fourth of the family 

_ property was allotted to Musammat Ram Dei, one-fourth to Musam- 

mat Kirpa, one-fourth to Musammat Parbati, and one-fourth to 

Musammat Kausilla, and they respectively obtained possession of 

the properties allotted to them. In the award of the 13th January, 
1893, the arbitrator stated :— 


“ Kanhai Lal has been adopted by Musammat Parbati, but he 
has nothing to do with the other Musammats’ property as such 
adopted son. Nor has he now any claim to their property. As re- 
gards the matter between Musammat, Parbati and Kanhai Lal, it is 
not necessary to explain his rights in this award. Kanhai Lals 
rights in the property comprised i in Musammat parame lot are 
quite safe.” 

‘So far as appears by the agreement af compromise and the 
awards, Lala Kanhai Lal got no share in the family property, but 


+n fact he got the one-fourth share which was allotted to Musam- 


miat-Parbati, and he further obtained the benefit of having the 
validity of his adoption by Musammat Parbati léft undecided by a 
court of law. On the 22nd August, 1898, Musammat Barbati 
-executed, in favour of Lala Kanhai Lal, a deed of relinguishment.. - 
o£ the property which had been allotted to her under the compromise: 3 2 od 
ań -the award of the 13th January, 1893. -In that deed. ha ° 
stated 53 


_ Xv 105 R 
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Civ. “The immovable property, such as samindari® houses and’ shops detailed 


1918 as below, belonged to Lala ‘Badri Pragad, the hugband of nid, therexecutant. 
ee E. the executant, have, with the permission of my husband, adopted fo my 
KANSAI LAL husband and m ysel£, Talg | Kanhai Lal, son of my husband’s-si ister, fér-the: 
Beis Lar. benefit of the soul of my- hýsband i in the bext world Sanha Las, afore- 
= said hag been living . with me from the date of the permission, to “adopt. 
Sir John , It is he who isthe absolate owner of thes Baer. property and’ legal + 
Edge. representative of the entire property left by my husband. y ‘But the name 


of me, the executaut, has coutinaed to be. recorded in: ‘the, reverie papers 
against the wamindari property. I am. ‘pot ‘the ownet.. ‘thereof. Kanhai 
Lal aforesaid is the owner of the entire property. of ii} my, “Gusband. Now I, 
the executant, do not also want my name to stand rec irded i in the revenae P 
papers. Therefore I, of my own free-will and accord, without force-and ° S 
coercion, relinquish my claim to the whole of zamindari property and “7 
houses and shops, detailed as below, in favonr of Kanhai Lal, adopted son 
ofmy hasband and myself, and covenaut in writing that Kanhai Lal 
aforesaid is the owner of the entire property detailed below as representa- 
á tive of my husband, Lala Badri Prasad. He has acquired as absolute 
owner all sorta of powers in respect of the prope ty detailed below. Up to 
this time my name stood recorded in the papers ouly fictitiously. Now 
I do not want that my name should stand recorded in the) colamn of pro- 
prietors. My vame, which is entered against the whole of the zamin- 
dari properti; should 9e expunged and the name of Kanhai Lal be entered 
in the papers.” 


l In accordance with that deed of relinquishment, Lala Kanhai 

Ne Lal obtained mutation of names in his, own favour,-and he has 

hitherto enjoyed that share of Musammat Parbati as his own pro- 

perty, and his right to it has not been ~questioned in either of the 

present suits. The properties which Lala Kanhai Lal has claimed 

in these suits as a reversioner to Bahadur Lal are the properties 

which were allotted in January, 1893, to Musammat Ram Dei, 
Musammat Kirpa, and Musammat Kausilla respectively. 


The suits in which these appeals have arisen were not tried b 
the same Subordinate Judge. In one of these suits the Subordi-. 
nate Jadge held that Lala Kanhai Lal was precluded by his having ` 
been a party to the compromise from now claiming as a reversioner. 
In the other of these suits a different Subordinate Judge decided 
that Lala Kanhai Lal was as a reversioner not bound by the ~~“ 
compromise. The decrees of the court of the Subordinate Judge 
were, appealed to the High Court, and the appeals were considered 
by the, High Court in one judgment. The High - “Court. decided 

~= that Lala Kanhai Lal having been a party to the agreement of, 
compromise of 1892, and having taken a benefit under that settle- 
ment of the dispute, was bound by it and could not go behind it. 
- The result was that Lala Kanhai Lal’s suits were dismissed. From- 


l 
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the Rani of the High Oourt made in accordance with that TR Qivin 
ment these: ‘appeals have been brought. fone 


* Tt -has‘been contended on behalf of Lala. Kanhai Lal that the eae 
agreement of compromise of 1892 colar iot deprive him of his Kanuar Lar 
right to claim as reversioner unless ` itis ‘dapable of being treated B A 
a‘a-cdhvéyahee., of his right as a reversionér, and that he did not se a 
2intend in 1892. to-conyey or assign such right when it might accrue Sir John 
to him. As tanow appears, Lala Kanhai Lal was not a reversioner Edge. 
in 1892, and: ‘did not become a reverrioner until Musammat Ram 
Dei died in 1912, All the‘interest which he had in the property of 
the family in, 1898 was the: mere possibility of becoming an imme- 
diate reversioner if case he should be living when Musammat Ram 
y Dei might die, and when Bahadur Lal’s daughter, Musammat 
T Kirpa, might die without a son. It was also contended on his 
behalf that Lala Kanhai Lal in 1892, whatever his intention may 
have been, was not in law competent to convey or relinquish any , 
future possible right’as a reversioner, and as an authority in support 
of that contention the decision of the High Court at Bombay in 
Sumsuddin Goolam Husein v. Abdul Husein Kalimuddin(1), was 
relied upon. That decision is not in point. There is no question 
here of a conveyance of, or of an agreement to convey any futura 
right or expectancy, or of an agreement to relinquish any future 
-right or expectancy. The question here is whether Lala Kanbai 
Lal did not by his.acts in 1892 debar himself from now claiming 
ag a reversioner. 


The facts in this case are simple. In 1892 the family waza 
Hindu joint family to which the ordinary Hindu Law applied. All 
the sons of Balak Ram had died. “Gunga Ram had died childless = 
in 1874, and Badri Prasad had died childless in 1877. Bahador . 
Lal had died sonless in 1883, leaving his widow, Musammat Ram 
Dei, surviving him. Musammat Ram Dei became, on the death of 
Bahadur Lal, entitled for life toa Hindu widows right to the 
whole of the family property. Lala Kanhai Lal had then no right 
of any kind to any share in the family property, but he set upa 
claim to the whole property based on the allegation that he had 
been validly adopted by Musammat Purbati te her deceased hus- 

- band, Badri Prasad. If that claim had been substantiated by proof 

of a valid adoption, Lala Kanhai Lal would have been entitled to 
the whole fumily property, and Musammat Ram Dei would have 
been entitled merely to maintenance. Although as a general rule 

of. Hindu Law a man cannot adopt his sister’s son, tha claim was a | 
serious one. Lala Kanhai Lal’s case was that, according to an 
Agarwal © Shstom (the family was of ‘the Agarwal’ caste), which 
_-governéd™the family, a man could lawfully adopt his sisters son, -~ 
” and’ he alleged that Badri Prasad had given Musammat Parbati 
authority to‘make the adoption, and that he, Lala Kanhai Lal, had 


(i) I. L. B., 31 Bom., 165. g 





1918 


KANHAI LAL 
v. 
Bris LAL. 


Sir John 
Edge. 


e 


- Pe : 
832 l PRIVY OOUNOIL [As L. J. E 


been validly adopted to Badri Prasad. That Lala Kanhai Lal 
might have found it difficult or impossible to prove that. he had 
been validly -adopted is immaterial. He made the claim3it was a 
serious one, and it was supported by Musammat Parbati and it: smust 
have influenced Musammat Ram Dei, who- was induced; doubtless 
mainly by that claim, to. consent to a division, of the . family 
property, in which she obtained for herself merely one-fourth - 
share. The claims which were set up by Musammat -Parbati and 
Musammat Kausilla, that the three sons of Balak Rar had separ- 
ated, must also have influenced Musammat Ram Dei to agree to 
the compromise of 1692. Lala Kanha Lal was-a party to` that 
compromise. He was one of those whose claims to the family 
property, or to shares in it, induced Musammat Ram Dei, against 


her own interests and those of her daughter, Musammat Kirpa, and ~ 
. greatly to her own detriment, to alter her position by agreeing to 


the compromise, and under that compromise he obtained a substantial 
benefit, which he has hitherto enjoyed. In their Lordships’ opinion 
he is bound by it, and cannot now claim as a reversioner. 


Their Lordships will humbly advise His Majesty that hake 
consolidated appeals should be dismissed with costs. 


A. P. P. Appeal dismissed. 
Barrow Rogers and Nevill.—Solicitors for the appellant . 
E . Dalgado—Solicitor for the respondents. 
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Hindu Low—Mitakshara—Maintenance of junior members——Basis of the right 


: VISCOUNT 
—Impartibls semindari—Not the- subject of co-parcenary—Right io main- HALDANE, 
tenance out of impartible semindari—Founded on oustom. oe 

UNEDIN 

The right to maintenance of the junior members of a Mitakshara joint Ton. 


family; go far ag fonnded on or inseparable from the right of co-parcenary, SUMNER, BIR 
begins whereʻoo-parcenary begins and ceases where oo-parcenary ceases, k~ e 
Two` other categories of persons have by special texts a right to main- AMEER AL. 


; tenance under the Mitakshara law, vis :-— 


= 1. Those who are debarred from inheriting by personal disqualifica- 
tions, e. g., the idiot, the blind from birth, the madman, &o., 
2. Certain near relations, vis, the widow, the parent, and the infant 
Eo a ohild. 
But these categories are exhaustive. 


It is now definitely decided that in impartible properties there is no 
co-parcenary : hence fn such properties no one oan claim maintenance on 
the ‘ground that but for the custom of impartibility he could sue for 
partition. 


- 


Custom may and does affirm & right to maintenance ont of an impartible 
Raj in certain members of the family. In the case of gons this custom 
is so well recognised that proof of it in individual oases is unnecessary. 
Bat there is no invariable or certain custom that any below the first 

. generation from the late Raja ocan claim maintenance as of right : any 
special custom to that effect must be pleaded and proved. ' 


The grandson of tha late Rajah of Pittapur, an impartible Raj, sued the 

devises of the Raj for maintenance on the ground that, by birth he had 

aright to maintenance out of the property constituting the Raj, which 
right followed the property into the hands of a third party. 


ae Held, that there, was no legal basis for any such claim. 


APPEAR from a decree of the Madras High Court, dated March 
19th, 1940, reversing a decree of the Subordinate Judge of 
*-Bajehmandry. i 
7 The facts of the case are e sufficiently stated in their” Tondshine 
judgment and in the judgment of the Madras High Court (Sanxka- ° 
‘pan Nar and OLDFIELD, JJ.) reported at 39 Mad., 396. The ° 
rv1 106 B 


> am 


Orvik 


1918 
Rama Rao 
v. 
RAJAH OF 
PITTAPUR. 


wie 
834 PRIVY COUNOIL PAs Us Sets 


plaintiff's suit was decreed by the Subordinate Judge, but dismiss- 
ed on appeal by the High Court. 


Plaintiff appealed to the Privy Council. 


Upjohn, K. C. (Dunne, K. C. with him), for the appellant, 
submitted that any devise made by the holder of an impartible 
Raj must be subject to the right of maintenance given by the 
Mitakshara to the junior members of the holder’s family. The 
present holder of the Pittapur Raj has taken by devise from the 
late holder: he can only take subject to the . obligation to maintain 


the members of the family. 


[ LooD Dounepin:—Oould he devise to a stranger ?] 


Apparently he is not confined to the members of the family, 
but here it so happens that he has devised. to the next person 
entitled to succeed. 


- An impartible estate is family property only ina limited sense, 
and the holder has in general the right of alienation : 
Sartaj Kuari v. Deoraj Kuari,[1888] 15 I. å., 53 ; 
but it is not self-acquired property, and the junior members of the 
holder’s family havea right to be maintained out of it. Such 
right exists notwithstanding the power of alienation: the main- 
tenance is a charge on the impartible estate : 


Mutiuswamy Jagaveera Yeliappa Naioker v. Venkateswara Yettaya, 
[1868]12 M. I. A, 208; 
Sri Raja Venkatasurgaya v. Court of Wards, [1899] 261. A., 83 
(the Pittapur Case) ; 
Mallikarjuna Prasada Naydu v, Durga Prasada Nayadu, [1900] 
27 1. A., 151 ; l 


Kaliyanna v. Rengappa, [1905] 82 I. 4.161; 

Periasami v. Periasami, [1878] 5 I. A., 61, 70 ; 

Tikait Durga Prasad Singh v. Tikaitni Durga Koomvaai, [1878] 
5I. A., 149 ; 

Naragunty Lutchmesdavama’ v. Vergama Naidoo, [1861] 9 M. I. A., 
66, at pp. 85, 86 ; 

Baboo Beer Periab Sahee v. Maharajah Rajender Pertab Sahee, 
[1867] 12 M. I. A., 1. 

In none of these decisions has it been doubted that maintenance 
is chargeable on an impartible estate. a 


The next question is whether the right to maintenance van be 
defeated by the holder of the impartible estate by alienation. We 
submit not. The Transfer of Property Act, 1882, (Act IV of 
1882) section 39 assumes that the right to maintenance is a real 
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right: it lays down that the right may be enforced against a volun- 
tary transferee or transferee with notice. The Hindu Wills Act 
(Aci XXI of 1870), section 3 provides that a Hindu testator 
cannot by his will defeat the right to maintenance. 


To the same effect is the Probate and Administration Act, 
(Act V of 1881), section 149 (o). 


Dunne followed.—The High Court seems to have concluded 
that the right to maintenance is dependent on there being co- 
parcenary. That this is not so is apparent from the case of the 
widow. In Bombay it has even been held that if a co-parcener 
could gue for partition he could not sue for maintenance. 

Note to Himmat Singh v. Ganput Singh, 12 Bom. H.O. R., 96. 


The right to maintenance continues even in case of forfeiture : 
Goolab Koomour v. Collector of Benares, [1847] 4 M. I. A, 246. 


The right is attached to the property, and is not affected by 
the decision in 


Sartaj Kunwari v. Deoraj Kuari, (8. 6.) - 


In the case of the widow, it has been held that her right to 
maintenance, even when against her husband’s father it was only 
a moral right, became a legal right against his property in the 
hands of his son. 


Janki v. Nand Ram, [1888] I. L. R., 11 All., 194 (Œ. B.). 


Here the defendant is a gratuitous taker, and whether or not 
he is the aurasa son, the last holder has given him the zemindari 
on the footing of bis being the aurasa son: he is bound to main- 
tain plaintiff out of the income of the zemindari so obtained. 


De Gruyther K. C. (Kenworthy Brown with him), for the res- 
pondent,—-There is no text of the Mitakshara which supports the 
present claim. Impartible property is not the property of the 
joint family to which the holder belongs: it isnot the subject of 
co-parcenary. The effect of property being partible is discussed 
in Mayne’s Hindu Law, para. 275: the principal incidents are 
that— 


1. In co-parcenary property no member can alienate. 
2. The manager can alienate for necessity only. 


“3, Every person who has acquired an interest by birth can 
claim partition. 


4, On the death of a co-parcener his interest passes by survi- 
vorship and not by inheritance. 


5. Every member of the co-parcenary has`a right to be maip- 
tained from it. 
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The right to maintenance arises by reason of co-ownership: 
Mayne, Hindu Law, para. 450. The right of the widow to main- 
tenance is provided for by special texts which do not apply toa 
male member. At paragraph 450 Mayne refers to sundry spccial 
texts which give rights to maintenance to various persons. The case 
of 


Muttusvami Jagaveera Yettappa v. Vencataswami Yettappa (8.0.), 
turned on one of these texts, relating to the illegitimate son, which 
will be found in Stoke’s Hindu Law Books, p. 426 (Oh. I, XII—=3). 


The son has no right to be maintained from his father’s self- 
acquired property : Mayne para. 454. 


In the case of an impartible estate the son is entitled to main- 
tenance as against his father by custom: this custom does not 
extend to grandsons. The oases relied on are cases of son against 
father or brother against brother, but there is no case extending 
the right to a grandson or nephew. 


The existence of such rights depends upon custom : 


Ehradeshvar Singh v. Janeshvari Babuasin, [1914] [42 I. A., 275, at 
page 279. 


In the case of the Pachete Raj it was held that the right to 
maintenance only extended to the sons and davghters of ihe Raja: 


Nilmony Singh Deo v. Hingoo Lal Singh Deo, [1879] LL B, 5 
Oal., 256. 


The cases prior to Sartaj Kuari v. Deoraj Kuari, 15 I. A., (8. C), 
all proceeded on the basis that the impartible raj was joint family 
property, and that therefore the right to maintenance attached to 
it as a matter of course: it is now however clearly settled that in 
an impartible estate there is no interest acquired by birth and no 
oo-parcenary. 


Sartaj Kuari v. Deoraj Kuari, [1888] 15 I. A., 51, at pp. 64, 65; 
Sri Raja Rao v. Court of Wards, [1899] 261, A., 88. 


There is no survivorship in impartible estate, for the reason 
that there is no right to claim partition: the two are correlative. 


Chelikani Venkayamma v. Chelikani Venkataramanayyamma, [1902] 
29 I, A. 156, 164, 165. 


Plaintiff here does not come as a relative, but claims that he ig 
entitled to a portion of the income because defendant is a gratuitous 
taker. Plaintiff had no claim against the devisor, much less 
against defendant. Even his father was not a co-parcener : he has 
not lost any right to partition, and is not entitled to any mainten- 
ance as a consequence of any such loss. There is no authority in 
Hindu Law in support of his olaim. 
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Kenworthy Brown, followed.—There is no general custom in 
an impartible Raj that any below the first generation from the last 
Raja are entitled to maintenance. 


Nilmony Singh Deo v. Hingu Lal Singh Deo, [1879] I. L. 'R, 5 Cal, 
256, at p 259. 


Upjohn, in reply.—Plnintiff’s right to maintenance accrued on 
his birth. The right to maintenance is irrespective of the right to 
partition, When the family property is impartible an adult son is 
entitled to maintenance, since that is the only mode in which he 
can obtain any benefit from the ancestral estate: Mayne, Hindu 
Law, para. 454 (8th. Edn. p. 626), 


“Son” and *‘ issue ° include three direct descents in the male 
line: idem para. 108 (p. 133) and para. 540 (p. 754): so that 
what is said of the son extends to the grandson also. 


Their Lordships’ judgment was delivered by 


Lorp Dunzpin.— The plaintiff is the son of an adopted son of 
the late Rajah of Pittapur, and he sues the defendant, the present 
Rajah of Pittapur, for maintenance. At the time that the suit 
was raised the father of the plaintiff was alive, but pending the 
suit he died. The Raj of Pittapur isan impartible zemindari, and 
was devised by will to the defendant, who was described in the will 
as the aurasa son of the late Rajah born of one of his wives, three 
years after the adoption of the plaintiffs father. The plaintiff’s 
father contested the right of the defendant to the raj, and alleged 
that he was not the legitimate son of the Jate Rajah. In that suit 
the Subordinate Judge decided that the defendant was not legiti- 
mate and that the raj was inalienable. The judgment was reversed 
and the case decided in favour of the defendant by the Court of 
Appeal and by this Board, who, without deciding as to the legiti- 
macy of the defendant, held that in accordance with what had been 
laid down by this Board in the case of Rant Sartaj Kuari v. Rani 
Deora} Kuarj (1), the zemindari of Pittapur, being impartible, there 
was no right in the plaintiff to quarrel with the alienation made 
by the will of the late Rajah. 


The defendant in the present case resists the claim on the ground 
that no legal basis for the claim is alleged. The plaintiff did not 
attempt to prove that there was any custom affecting this particular 
zemindari which enjoined the making of grants of maintenance to 
any persons, nor did he put his case on any claim resting on rela- 
tionship, a relationship which, following his father’s allegation, he 
did not allow existed, but he rested his case on what he alleged 
was the general law, viz., that by birth he had a right to mainten- 
ance out of the property constituting the raj, which right followed 
the property into the hands of a third party, The learned Judge 

(4) [1888] 15 LA, 5L. ` i 
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of the Subordinate Court gave judgment in favour of the plaintiff 
for maintenance and arrears. This judgment was reversed by the 
Court of Appeal, who dismissed the case. The ground on which the 
learned Subordinate Judge proceeded was shortly this :—He con- 
sidered that the zemindari was joint family property, only with the 
peculiar quality that it was impartible. Being joint family pro- 
perty, the right which accrues to every junior member (and a 
grandson is such a junior member) in the case of the ordinary joint 
family under the Mitakshara law existe also in this case. The learn- 
ed Judges of the Court of Appeal held that after the decisions in 
Ran Sartaj Kuari v. Rani Deoraj Kuari (1) and Sri Rajah Rao 
Venkata Mahtpairt Rama Krishna Rao Bahadur v. Court of Wards 
and another (®), it was impossible to base the plaintiff's right to main- 
tenance on any right of co-parcenary accruing by birth, and that 
the case as put was based on no other ground. 


It is beyond doubt that the decisions in the Madras Courts prior 
to the case of Rant Sartaj Kuari v, Rani Deoraj Kuari (1), embodied 
the theory that there was joint property in an impartible zemindari, 
which only fell short of co-parcenary because, by custom, partition 
was inadmissible. {t is needless to cite or examine the authorities, 
as their Lordships ‘o not apprehend that there is any doubt as to 
this statement bei z correct. It will be sufficient to quote a frag- 
ment of the decis. n of the Court of Appeal in that case itself :— 


u It must be conceded that the complete rights of ordinary co-parcenary- 
ship {n the other members of the family to the extent of joint enjoyment and 
the capacity to demand partition are merged in—or perhaps, to use a more 
correct term, subordinated to—the title of the individual member to the inonm- 
benoy of the estate but the contingency of survivorship remains along with the 
right to maintenance in a sufficiently substantial form to preserve for them a 
kind of dormant o0-ownership.”’ 


But the decision of the Board which binds their Lordships made 
that view no longer tenable, It settled that in an impartible zemin- 
dari there is no co-parcenary, and consequently no person existed 
who as co-parcener could object to alienation of the whole subject 
by the de facto and de jure holder. That judgment was followed 
and applied to this very ra] in the Pitapur case (3). The import 
of these decisions was, in their Lordships’ view, correctly stated 
by Siz L. Jrnxins in the case of Bachoo v. Mankorebai (8), “ It has 
now been definitely decided that in impartible properties there 
is no co-parcenary.”’ 

It was admitted on both sides of the Bar that in an ordinary 
joint family ruled by the Mitakshara law the junior members, down 
to three generations from the head of the family, have a co-parcen- 
ary interest accruing by birth in the ancestral property ; that thig 


(1) [1888] 16 I A., 51. (2) [1899] 26 I. A., 83, 
(3) I, L. Ba 29 Bom., pe 58. 


` 
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co-parcenary interest carries with it the incohate right to raise an 
action of partition, and that until partition is de facto accomplished 
these same persons have aright to maintenance. It seems olear 
that this right is an inherent quality of the right of co-parcen- 
ary—that is, of common property. The individual enjoyment of the 
common property being ousted by the management of the head of 
the family, they have a right till they exercise their right to divide, 
to bemaintained out of the property which is common tothem, who 
are excluded from the management, and to the head of the family 
who is invested with the management. As it is expressed by the late 
Mr. Mayne in his work :—‘ Those who would be entitled to share 
in the bulk of the property are entitled to have all their necessary 
expenses paid out ofits income.” It follows that the right to main- 
tenance, so far as founded on or inseparable from the right of co- 
parcenary, begins where co-parcenary begins and ceases where co- 
parcenary ceases. 

There are, however, certain persons who, as is explained by 
express texts of the Mitakshara, while not entitled’ to succeed as 
co-owners, are given rights of maintenance. There is the category 
of persons who by reason of personal disqualification are not allow- 
ed to inherit. Such are the idiot, the blind from birth, the mad- 
man, &. Such persons are debarred from the rights of co-parcen- 
ary but are given maintenance in lieu. That this is owing not to 
a denial of their birth status, but to a personal disqualification 
preventing enjoyment, is clear by the fact that the children of such 
persons, being within the allowed degrees and not themselves stig- 
matised with the personal defeot, get by their birth the full status 
of co-parcenary. 

There must also be added another class, equally the subject of 
special texts, The right of this class to maintenance lies in perso- 
nal relationship but is limited to the widow, the parent, and the 
infant child. It does not include the grandson. It is obvious 
that so far as certain individuals are concerned this category 
overlaps the first, But it is an obligation which is independ- 
ent of the fact of there being ancestral or joint family property. 
It is an obligation attaching to the individual. These categories 
exhaust the classes of persons who have such a right to mainten- 
ance under the Mitakshara law. 

Their Lordships will now revert to the position of an 
impartible zemindari as it has been fixed by the decisions before 
referred to. An impartible zemindari is the creature of custom, 
and it is of its essence that no co-parcenary exists. This being so, 
the basis of the claim is gone, inasmuch as it is founded on the 
consideration that the plaintiff is a person who, if the zemindari 
were not impartible, would be entitled as of right to maintenance. 
Thera is no claim based on personal relationship. 


This proposition, it must be noted, does not negative the 


doctrine that there are members of the family entitled to mainten- 
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ance in the case of an impartible zemindari.’ Just as the imparti- 
bility is the creature of custom so custom may and does affirm a right 
to maintenance in certain members of the family. No attempt has 
been, as already stated, made by the plaintiff to prove any special 
custom in this zemindari. That by itself in the case of some claims 
would not be fatel. When a custom or usage, whether in regard 
to a tenure or a contract or a family right, is repeatedly brought 
to the notice of the courts of a country, the courts may hold that 
custom or usage to be introduced into thelaw without the necessity 
of proof in each individual case. It becomes in the end truly a 
matter of process and pleading. Analogy may be found in instances 
in the law merchant or in certain customs in copy-hold tenure. 
In the matter in hand their Lordships donot doubt that the right of 
sons to maintenance in an impartible zemindari has been so often 
recopnised that it would not be necessary to prove the custom in 
each case. It is this which will explain the reference to rights of 
maintenance in cases decided subsequent to the decision in the case 
of Rani Sartaj Kuari v. Rani Deoraj Kuari(!) For example, in the 
ease of Raja Yarlagadda Mallikarjuna Prasada Nayudu v. Raja 
Yarlagadda Durga Prasada Naywdu (2), the judgment says :-— 


“ As to the zemindari estate, the Board held that it was impartible, and the 
consequence ig that the plaintiffs as the younger brothers of the zemindar retain 
such right and interest in respect of maintenance as belong to the junior mem- 


‘bers of a raj or other impartible estate descendible to a single heir.” 


Bat their Lordships may agree here with what was said by the 
court in the case of Nilmony Singh Deo v. Hingoo Lall Singh Deo (8), 


c We oan find no invariable or certain custom that any below the first gener- 
ation from the last Raja can claim maintenance as of right,” 


Apart from custom, what is left ? The matter is tersely put 
by SANKABAN NAIR, J., in the Court of Appeal :— 


“ The plaintiff does not advance any claim based on relationship. He refuses 
to admit any relationship. .... As there was no community of interest the 
property is not burdened with his claim in the hands of a donee,” 


Their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. 


+ 


John Josselyn.—Solicitor for the appellant. 
Douglas Grant.—Bolicitor for the respondent. 


A. P. P. : Appeal dismissed, 
(1) [1888] 15 I. A., 61. (2) [1900] 27 I. A., 157. 
" (8) [1879] L L. R., 5 Cal, ‘at p. 269. 
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HIGH COURT. - 


NAIMUL HAQ (Plaintif) 


versus 
MOHAMMAD SUBHAN-UL-LAH (Defendant)*. isi 


Mohammedan Law—-Waqt—Deed providing for support of grantor’s family — 
and descendants—~Nominal dedication for charitable purposses—Wagqt vues D 
illusory—Musalmans Wagt Validating Act (VI of 1918), whether reiros- 

péective, Wana. 

Neither section 3 nor section 4 of the Musalmang Wagf Validating Act 
is retrospective in its operation ; consequently if a wag created before the 
passing of that Act was illusory, and therefore invalid in the eye of the 
Mohammedan Law, it would not be validated by reason of any retros- 
peotive operation of that Act. 

A Mohammedan executed three documents purporting to make a wagf. 
By the first of these he made no substantial and effective dedioation of 

‘the property nor did he specify the objects of the endowment ; there was 
no effective alienation of the rights of ownership ; by the second of thege 
instruments he provided that on his death the defendant, a minor, who 
was a son of agon of his, would be the mufwalli under the guardianship 
of the plaintiff ; it referred to bis will as laying down the manner in which 
the income of the property was to be spent or Invested. The third doou- 
ment was the * will” and under it provision was made for religious and 
charitable purposes ; but reading it as a whole the manifest intention of 
the testator waa to dedicate the income of the property estimated at 
Re, 20,000 per annum to the advancement of the members of hia family, 

to tie up the property against the possibility of waste, to make such 
investments after defraying all expenses that the estate would go on 
augmenting steadily ; while the provision in regard to the charitable 
and religions purposes was ten per cent of the total income :— 

Held that having regard to the course of rulings of the Privy Counoil 
and of the High Courts prior to the passing of Act No. VI of 1918, no 
valid wag was created. 

First APPEAL from an order of Basu LaL Goran MUKxXERIJI, 

Subordinate Judge of Gorakhpur. 


The plaintiff was the daughter's son, and the defendant the son’s 
son, of Maulvi Habibullah Khan who died in 1891. The plaintiff 
F, A. No. 98 of 1916.” 
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alleged that Habib-ul-lah Khan had made a wagf of nearly the 
whole of his property “in favour of his children, relations and 
dependents, as wellas for charitable purposes,” and that the defen- 
dant was in possession of the wagf property as mutwall: but was 
misconducting himself in various ways. The plaintiff sued as a 
beneficiary under the wagf and claimed a declaration that certain 
property specified in the plaint was wagf property, and also the 
removal of the defendant from mutwalliship and the appointment of 
a new mutwalli. The defendant filed a written statement admitting 
the wagf but resisting the suit of other grounds, one of which was 
that the suit contravened the provisions of section 92 of the Code 
of Civil Procedure, Subsequently, with the leave of the court, he 
amended his pleadings and denied that there wasa ‘valid wagf 
“according to the Mohammedan Law and statutory enactments,’ 


Habib-ul-lah Khan had executed from time to time three 
documents relating tothe wagf. The principal features of those 
documents are summarized in the judgment; briefly outlined, they 
were as follows :—-The first, dated 30th January, 1885, purported 
to make a wag/, but there was neither a substantial and effective 
dedication of the property nor any specification of the objects of - 
the endowment; there was no effective alienation of the rights of 
ownership. The second document was dated 10th June, 1889 ; it 
provided that after the death of Habib-ul-lah Khan the defendant, 
who was then a minor, was to be the mutwaills under the guardian- 


‘ship and tutelage of the plaintiff ; and it referred to the will as 


laying down the manner in which the income of the property was 
to be spent or invested. The third document was the will, written 
up from time to time between ist June, and 19th October, 1889. 
In it there was undoubtedly some provision made for religious or 
charitable purposes ; but in its essence it was a family settlement in 
perpetuity. „The primary object appeared to be to provide for his 
lineal descendants in the male and female line, for.ever ; and to tie 
up the estate against all possibility of waste on their part and in 
such a manner that the estate would go on increasing steadilv for 
ever. whereas the prescribed expenditure on religious and charitable 


- objects would bear an ever decreasing proportion to the total 


income. The expenditure for purposes of a religious and charitable 
nature was less than 10 per cent of the testator’s estimate of the 
income of the property, and this percentage would be a continually 
decreasing one. A small amount was to be spent in connection 
with the performance of fateha and urs ceremonies. In the event 
of the family becoming wholly extinct, both in the male and the 
female lines of descent, the whole of the income was to be spent 
on religious and charitable purposes set out in the will. 

The court of first instance held that there was no duly created ` 
wagf and no dedication;and that the wagf was illusory and a mere 
oloak for family aggrandisement. The court also held that Act VI 
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of 1913 had no retrospective effect and did not apply to the present 
case. On these grounds the suit was dismissed ; the plaintiff appeal- 
ed to the High Court. 


Iqbal Ahmad, for the appellant, submitted that Act VI of 1913 
had a retrospective effect and applied, therefore, to the wag/ in 
question ; so that even if that wagf were virtually in favour of the 
descendants and family of the wagif, it would bea valid wagf under 
that Act. The whole scheme of the Act and its provisions left no 
room for doubt that the Legislature did intend the Act to have 
retrospective effect, and that it did sufficiently express that 
intention. 


The Mussalmans Wag/ Validating Aot, Act VI of 1913, was 
passed expressly “ to declare the rights of Mussalmans to make 
settlements of property by way of wag/ in favour of their families, 
children and descendants;” and an Act which was, in its nature, a 
declaratory Act should be presumed, in the absence of a contrary 
indication, to havea retrospective effect. Reliance was placed 
on the case of 

Attorney-General v. Theobald, [1890] 24 Q. B. D., 557. 


The Aot did not profess to confer for the first time certain 
rights on Mussalmans which they did not have. before; it merely 
declared and made certain and unambiguous the existence of those 
righis. Certain judicial pronouncements of the Privy Council 
having cast doubts on those rights, the Act was passed merely to 
remove those doubts and to re-affiirm the rights. Such an Act would 
naturally have retrospective, as well as future effect. 


In fact, wag/s in favour of the family and descendants of the 
wagif were universally recognized as valid, but in the case of 


Mohammad Ahsanulla Chowdhry v, Amarchand Kundu, [1889] I. L. 


R., 17 Oal, 498. P.O., 
their Lordships of the Privy Council held a contrary view, 
and since then in a series of cases such wagfs had been held 
to be invalid. Act VI of 1913 was passed, as the preamble 
showed, to remove the doubts which had been created by these 
decisions as to the validity of such wag/s. The preamble distinct- 
ly referred to wag/'s “ created,” that is, wagfs which has already 
come into existence. The Act was not confining itself only to 
those wag/s which might be created in future. Proceeding to a 
consideration of the sections of the Act, it was clear that while 
section 3 provided for wag/s which were to be created in the 
future, section 4 was enacted for the purpose of providing for 
wagjfs already created ; the object of section 4 being to remove, in 
the case of such wag/s, all doubts regarding their validity. | 

The word “such” in section 4 referred to wagfs of the kind 
mentioned in the preamble and in section 8. Any other interpre- 
tation would render the provisions of section 4 redundant. On 
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these grounds it was submitted that Aot VI of 1913 was applic- 
able to the wag/ in question, and that under that Aot the wag/ was 
clearly a valid one. 
In the oases of 
Rahimunissa Bibi v, Sheikh Manik Jan, [1914] 19 0. W.N., 76 ; 
Amir Bibi v. Asisa Bibi, [1914] 26 I. O., 906 s.o. 16 Bom. L. R., 977. 
(Bom.) ; 
Mohammad Bukth Majumdar v. Dewan Ajman Reja, [1915] 1. L R, 
43 Oal., 158 ; 


_ the contrary view had been taken and it had been held that Act 


VI of 1913 had no retrospective effect ; but it was submitted that 
those cases had not been rightly decided. There was not a word 
in the judgments of those cases to suggest that any argument 
based upon section 4 of the Act had been addressed to the learned 
Judges, or that the provisions of the said section had been taken 
into consideration. 


| [Tej Bahadur Sapru, for the respondent, cited the case of 


Muiu K. A. Ramanadan v. Vava Levvas, [1916] 15 A. L.J R., 139; 
s, 0. 44 I. A., 21. 7. 0,] 


The question whether the Aot hada retrospective effect was 
neither argued before, nor decided by, their Lordships of the 
Privy Council in that case. The respondent’s argament in that 
case was that there was a substantial dedication to charity, and 
as such the wag/ was valid irrespeotive of the provisions of the Act. 
It was not necessary for him to invoke the Act in his aid, nor did 
he do so. 


Secondly, even apart from any aid derived from Aot VI of 
1913, the wagf was a legitimate and valid wagfand would stand the 
test laid down in the various cases. The leading cases on the 
subject were : r Min 


Mohammad Ahsanulla Chowdhry v. Amarchand Kundu, [1889] I. L. 
BR., 17 Oal., 498. P. 0. 

Rasamaya Dhur Chowdhry v. Abul Fata Mohammad, [1891] I. L. R , 
18 Oal., 899. 7 

Abul Fata Mohammad v. Rasamaya Dhur Chowdhry, [1894] I. L. R., 
22 Oal., 619. PrO. 

Mujib-un-nissa v. Abdur Rahim, [1900] I. L. R, 23 AIL, 233. r.o. 

Mohammad Munawar Ali v. Rasia Bibi, [1905] I. L. R., 27 AlL, 820. 
P.a 

Fazlur Rahim v. Mohammad Obedul Asim, [1903] l. L. R , 80 Cal., 
666. 

Muiu K..A. Ramanadan v. Vava Leovai, [1916] 16 A. L. J. R., 189; 
B. œ. I. L. R, 40 Mad., 116. P.O. 
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And the rule deducible from them was that a wagf would not be 
invalid by reason of its being in favour of the wagif’s family and 
descendants, provided that there was at the same time a substantial 
dedication for charitable and religious purposes. 


He then read and discussed the terms of the three deeds exe- 
cuted by the wagif and submitted that there was a substantial, and 
not merely illusory, dedication for religious and charitable pur- 
poses. 


Further, the wagf had been acted upon for a period of 30 years, 
and the conduct of the parties during that period did not leave it 
open to the defendant to call the validity of the wag/ in question 
now. Having regard to certain acts and transactions between the 
parties subsequent to the creation of the wag/, as well as to the 
whole course of conduct on the part of the defendant in relation to 
the wagf and the wagf property, the defendant was estopped from 
denying the creation and existence of a valid wag 


Te} Bahadur Sapru, (with him S. M. Sulaiman), for the res- 
pondent, submitted that prior to the passing of Act VI of 1913 
it had been definitely ruled by the Privy Council in a series of oases 
that where a wagf was nominally for charity but in truth and fact 
for the aggrandisement of the family, or where it sought to create 
a perpetuity for the benefit of the wagif’s descendants, the wag/ 
was invalid. In order that a wagf might be valid it was necessary 
that the dedication to charity should be substantial and not 
illusory. A gift might be to charity, and yet wholly colourable; 
as, for instance, in the present case, where from the terms of the 
instrument of wagf it was clear that the wagif intended to reserve 
and did reserve to himself uncontrolled dominion over the pro- 
perty, with power of disposition as he chose and power to appro- 
priate the income according to his discretion. In the deed of 
1885 there was no effective and genuine dedication of the pro- 
perty ; on the other hand the intention manifestly was to tie up 
the property in perpetuity for the family; no religious or charit- 
able objects were indicated therein. That deed was followed by 
the Book of Wills, in the opening portion of which the testator 
gave a long history of his family. It was evident that he took 
great pride in his ancestry and was anxious that his descendants 
should not go through those vicissitudes through which his im- 
mediate ancestor had gone. The whole object was, manifestly, 
so to tie up the property and its income, under colour of a wa 
as to secure its preservation and increase for all time for the 
aggrandisement of the family. The expenses, which were regulated 
with the greatest detail, were divided into two classes, ‘compul- 
sory’ and ‘optional; and a comparison of the amount and. nature 
of the two classes of expenses made that objeot clearer. 


A consideration of the terms and tenor of the three deeds 
showed.that the real purpose was the aggrandisement of the family 
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and descendants in perpetuity, and that the dedication to religious 
and charitable objects wasa mere sham. He submitted, therefore, 
that the wagf was wholly bad, as being illusory and colourable. He 
referred to and discussed the following cases : 
Mahomed Ahsanulla Uhowdhry v. Amarchand Kundu, [1889] I. L. R, 
17 Cal., 498. P. 0. 
Rasamaya Dhur Chowdhuri v. Abul Fata Mahomed, [1891] I L R., 
18 Cal., 399. 
Abul Fata Mahomed v. Rasamaya Dhur Chowdhuri, [1894] I. L. R., 
22 Cal., 619. P. O. 
Abdul Gafur v. Nizam-ud-din, [1892] I. L. R., 17 Bom., 1. P. 0. 
Meer Mahomed Israil v. Sashti Churn Ghose, [1892] I. L. R, 19 Cal., 
412 ; 
Bikani Mia v. Shukh Lal Poddar, [1892] I. L R., 20 Cal, 116. F. B.; 
Mujib-un-nissa v, Abdur Rahim, [1900] I. L. R., 23 All, 233. r. 0.; 
Muhammad Munawar Ali v. Rasulan Bibi, [1899] I. L. R., 21 All; 


3 


Mukhammad Munawar Ali v. Razia Bib:, [1905] I. L. R, 27 AIL, 320. 
e 


Phul Chand v. Akbar Yar Khan, [1896] I. L. R, 19 All, 211 


He next contended that there were certain provisions in the 
will which could not be upheld. The provisions with regard to 
Fateha were bad, as the performance of Fateha ceremonies in 
respect of private tombs was nota valid object of a wagf. He 
relied on. 

Kaleloola Sahib v. Nusesr-ud-din Sahib, [1894] I. L. R, 18 Mad, 201, 
and upon the judgment of Karamar Husain, J. in 
Fakhr-ud-din Shah v. Kifayat-ul-lah, [1910] 7 A. L., J. R., 1096, 
and upon the judgment of STANLEY, C. J., in 
ao Husain Khan v. Abdul Hadi Khan, [1911] I. L. R., 33 AIL, 
Next, as to estoppel, there was nothing to>show that the 
. . $ ~ ° 
appellant had been induced, in consequence of any representation 
on the part of the defendant, to alter his position to his detriment. 
So, there was no estoppel as against the defendant. On the 
contrary, certain acts and conduct of the plaintiff himself showed 
that he did not regard*:the- wag seriously but recognized the 
defendant as the real propfiator of the property. 


Then, as regards Act VI of 1913, there was nothing in the 
preamble to show that it was intended to apply retrospectively, 
Although the Act might be regarded as a declaratory Act, yet the 
entire language of its provisions excluded the suggestion that it was 
intended to apply retrospectively, Section 3 clearly referred to 
wag/s in,the future; and the word “such” in section 4 referred to 
the wagfs mentioned in the preceding section 3. The meaning of 
the two sections was that if a wag/ were created which provided 
for the benefit of the family and postponed charity until after the 
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extinction of the family, such long postponement of charity would 
not make the wagf invalid. There was nothing to show that section 
4 was meant to apply to wag/s which had been crested in-the past. 
Section 3 legalised a wagf for the maintenance and support of the 
wagif’s family and descendants, provided that the ultimate benefit 
was reserved for the poor; and section 4 explained that this ultimate 
benefit for the poor might even be postponed so as to come into 
operation only after the extinction of the family or descendants. 
Nection 4 was, therefore, not redundant and there was no reason for 
holding that the Act operated retrospectively. He cited the 
following cases : 
Harding v. The Commissioners of Stampa, [1898] A. O., 769; at p. 775: 
Amirbibi v. Asisabibi, [1914] 26 I. C., 906; S. C., 16 Bom. L. B., 977; 
Rahimuniasa Bibi v. Shaikh Manik Jan, [1914] 19 C. W. N., 76; 
5 aes Bukth Majumdar v. Dewan Ajman, [1915] [. L. R., 48 
al, 158 ; 
Muiu K. A. Ramanadan v. Vara Levrai, [1916] 15 A. L. J. R, 139; 
8.0.1. L. R, 40 Mad., 1164, P. 0.; 
Jotiram Khan v. Jonaki Nath, [1914] 33 1. C., 54 ; at p 56. (Oal). 
It was then urged that the suit was one to which section 92 
Civil Procedure Code, applied. If the wagf in question was not a 
gift for the family but a gift to charity, then it was clear that it 
was a wagf within the purview of section 92, and the sanction of 
the proper authority should have been obtained for the institution 
of the suit, He referred to the case of 
Budres Das Mukim v. Chooni Lal, [1906] I. L, R., 33 Cal , 789. 


He further contended that relief (b) which asked for the removal 
of the defendant from Mutwalliship was one of those reliefs which 
could be claimed under section 92 alone. The mere fact that the 
plaintiff had added a relief asking for a declaration that the pro- 
perty was wagf property would not save the suit from the operation 
of section 92. The substance and not the form of the suit should 
be looked at. 


Iqbal Ahmad, in reply, submitted that the defendant had attack- 
ed the validity of the wagf in question on the sole ground that the 
main object of the wagf was the aggrandisement of a private family 
and that there was not a substantial dédication for charitable or 
pious objects. Itwas not the defendant’s case that the wag’ was 
not otherwise valid in all respects according to the Mohammedan 


Law. 


The objects of the wagf were specified by the wagif during his 
life-time. It was quite open to a Mohammedan to create a wagf 
and postpone the specification of objects toa future date. , More- 
over, a toagf even without specification of objects was valid. He 
referred to - 


Ameer Ali : Mohammedan Law, Vol. I ; 4th Edn : pp. 218, 223, 224 ; 
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Tyebji: Mohammedan Law, p. 368, 

The performance of Fateha and urs ceremonies was one of the 
proper objects for which a wagf could be crested, and a waqf for 
those purposes was valid. In the case of 

Fakhr-ud-din Shah v. Kifayat-ul-lah, [1910] 7 A, L. J. R., 1096, 
which was cited by the respondent, the judgment of Karamar 
HUSAIN, J., was affirmed in Letters Patent Appeal on another 


ground. The appellant was fully supported by the case of 


Biba Jan v. Kalb Husain, [1908] 6 A. L. J. R., 115, 
and by the judgment of BANERJT, J,, in 
Mashar Husain Khan v. Abdul Hadi Khan, [1911] 8 A. L. J. R., 162. 


He further contended that section 92 Civil Procedure Code did 
not apply to-the facts and circumstances of the present suit. The 
plaintiff had a right of suit which existed independently of the 
provisions of that section. The respondent had not shown that 
section 92 applied either to the wagf in question or to the plaintiff's 
claim as brought. -e 


The following jadgments were delivered. 


Piagort, J.—The plaintiff in this case isthe daughter’s son 
and the defendant the son’s son of one Maulvi Habib-ul-lah Khan 
who died on April 3rd, 1891. The plaintiff's case is that the said 
Maulvi had, in bis life-time, made a wags, or dedication for religi- 
ous and charitable purposes under the Mohammedan Lay, of cer- 
tain property specified at the foot of the plaint ; that the defendant 
is in possession of the said property as mutwall:, or trustee of the 
endowment, but is misconducting himself in various ways, and 
principally by wasting and alienating the endowed property and 
by refusing to make payments which he is bound to make under 
the terms of the endowment. The plaintiff claims to be interested 
in the trust asa beneficiary under the same, and to be entitled to 
maintain the suit independently of the provisions ‘of section 92 of 
the Oode of Civil Procedure. The reliefs sought are a declaration 
that the property specified at the foot of the plaint is “the wagf 
property,” the removal of tbe defendant from the post of mutwalls, 
or managing trustee of the endowed property, and the appointment 
of anew mutwalli. tobe selected by the court in its discretion 
from amongst the persons entitled to be so appointed under the 
terms of the alleged deed of endowment. A list of these persons, 
including the plaintiff himself, is appended to the plaint ; but none 
of the other persons in the list has been impleaded asa party to 
the suit. In the defendant’s written statement as originally filed 
the suit was resisted on a variety of grounds; but it was admitted 
that a-valid endowment or wagf had been made by Maulvi Habib- 
ul-lah Khan of the property in suit. At a later stage the defen- 
dant applied to the trial court for permission to amend his plead- 
ings in this respect, his case being that his admission above referred 
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to had been made upon defective legal advice and amounted to 
nothing more than an erroneogs admission upon a point of law. He 
was allowed to file an amended pleading, in which he denied that 
Maulvi Habib-ul-lah Khan had ever made a valid wag7 of any 
property, and pleaded more particularly that, on no possible view 
of the facts or the law, could it be held that there had ever been 
any dedication to religious or charitable purposes of the property 
specified in the lists (6)-and (c) appended to the plaint. The case 
went to trial on issues framed upon the pleadings as thus amended, 
and the plaintiff has no valid ground for complaining of the exercise 
of a discretion undoubtedly inherent in the trial court. It may 
indeed be pointed out at once that it has had to be conceded in 
argument before us that no wagf was ever made of the property 
specified in list (b). 

The court below framed a number of issues, but has dismissed 
the plaintiff’s suit, in the main upon a finding that there was never 
any valid wagf, or dedication of any of the property in suit to re- 
ligious or charitable purposes. The memorandum of appeal to this 
Court is a prolix and argumentative document; but in substance 
three points only are taken and have been argued before us. s 


(a) It is contended that the defendant is estopped from deny- 
ing that there has been a valid wagf of the property in suit. 


(b) It is claimed that a valid wagf under Mohammedan Law 
was created by three specified documents, admittedly executed 
by Maulvi Habib-ul-lah Khan ; or in the alternative by the first two 
of these documents: or again in the alternative by the third docu- 
ment, which is the will of the said Habib-ul-lah Khan. 


(c) It is pleaded that, even if the court should repel the second 
of the above contentions, in view of the law as laid down by sundry 
authoritative decisions prior to the passing of the Mussalmans Wagf 
Validating Act -(No. VI of 1913), the said Act is retrospective in 
its effect and that the arrangement effected by the will of the 
deceased Maulvi Habib-ul-lah Khan amounts to a valid wag/ under 
the provisions of this statute. On behalf of the respondent each 
of the above propositions is denied, and itis also sought to support 
the decision of the court below ona plea decided by that court 
against the defendant, namely, 


(d) that the suit as brought, for the reliefs specified in the 
plaint, is one which a person claiming an interest in the alleged 
trust could only maintain under the provisions of section 92 of the 
Civil Procedure Code, so that the plaint ought to have been re- 
jected as it stood, on the ground that it contravenes the provisions 
of that section and was filed without the consent of the prescribed 
authority. 


Strictly speaking, the questions raised in the pleadings (a) and 
(d) above set forth are ia their nature preliminary to the consider- 
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ation of the appeal on its merits, as the questions raised in plead- 
ings (b) and (c) could not arise if point (a) were decided in favour 


‘of the appellant or point (d) infavour of the respondent. The 


case has, however, been fully argued out before us; and I find it 
practically more convenient to proceed at once to the consideration 
of the main questions raised by the appeal. 


According to the plaint the wag/ was created by a deed dated 
January 30th, 1885, the other two deeds referred to in the plain- 
tiffs pleadings being merely supplementary documents serving 
to supply omissions in, and to give directions required by, the 
actual deed of wagf. The plaintiff is no doubt entitled to ask that 
all three documents should be taken into consideration, and 
even that they should be read together in connection with his 
contention that the defendant as muétwalli has been acting in con- 
travention of the conditions of the trust ; but there are two ques- 
tions which he cannot be allowed to confuse. His case in the 
court below was that Maulvi Habib-ul-lah Khan created the wag/ 
in question in his life-time; he never set up a testamentary wag/ 
intended to come into operation at the death of the testator. Had 
he done so certain questions would have been raised as to which 


_ there has been no inguiry in the court below; it has not bsen 


ascertained what heirs Maulvi Habib-ul-lah Khan left him surviv- 
ing at the moment of his death, or whether the said heirs gave their 
consent to the wagf so as to make it binding in respect of more than 
one-third of the property of the testator. In the eye of the Mo- 
hammedan Law a wagf is a transfer of property whereby the 
transferor or wagif divests himself of the ownership of the same in 
favour of the Almighty : there is consequently a very wide differ- 
ence between setting up a transfer effected by Maulvi Habib-ul-lah 
Kban on January 30th, 1885 and alleging a transfer by testament- 
ary bequest, which took effect only on the death of the testator 
on April 3rd, 1891. If the reault of the case turned upon it, which 
I do not think it does, I should entertain grave doubts as to whe- 
ther it was open to this Oourt, in appeal, to find that there had been 
no wagf by Maulvi Habib-ul-lah Khan in his life-time but a valid 
testamentary wagf taking effect from the date of his death. 

With regard to the principles of law applicable to the consi- 
deration of the three main documents in this case we were referred 
to the usual standard authorities, by which the law on the subject 
was settled prior to the passing of Act No. VI of 1913. I set 
then down here for convenience of reference. 

Mahomed Ahsan-ul-lah Chowdhry v. Amarchand Kundu (3), 
Rasamaya Dhur Chowdhuri v. Abul Fateh Mohammad Ishak (2), 
Abul Fateh Mohamed Ishak v. Rasamaya Dhur Chowdhuri (8), 


(1) [1889] T. L. R. 17 Oal, p.498. — (2)[1891] I. L, B. 18 Oal., p. 399 
(8) [1894] I. L. R. 22 Cal., p, 619. 
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Mujib-un-nissa v. Abdur Rahim (1), Muhammad Munawwar Ali v. 
Razia Bibi (3), Abdul Gafur v. Nizam-ud-din (3). 


Another case of considerable interest, which may also be. 


referred to in connection with the question of the retrospective 
effect of Act No. VI of 1913, is that of Mutu Ramanadan Chettiar 
v. Vava Levvat Marakayar (4). So far as the case now before us is 
concerned,.I do not think I can state the effect of these decisions 
better than by quoting the words of a learned Judge of this Court 
in Mazhar Husain Khan v, Abdul Hadi Khan (8). 


“A valid wagfis created if the owner of the property, the subjeot of 
the wag, divests himself of it and appropriates it to charitable or religious 


purposes. . . . .°. Inorder to constitute a valid waqf there must 
be a substantial dedication of the property to religious or charitable uses 
at sometime or other. . . . . There must be a substantial and 


not merely a colourable dedication of the property ; the religious or charit- 
able purpose should not be go unsubstantial or illusory ag to give to the 
settlement merely a colour of piety, the real object being the aggrandisze- 
ment of the family. 


Judged by these tests the ‘‘ dedication ” said to be effected by 
the deed of January 30th, 1885, will not bear examination for a 
moment. There is no substantial and effective alienation of the 
property ; the transaction is “illusory” in the plainest sense of the 
word. The man who executed that document had no intention 
whatever of parting, in his own life-time, with the effective owner- 
ship of any property whatsoever, He makes a great parade of 
piety, learning and liberality, but he is at the utmost pains to take 
away with one hand all that he purports to give with the other. 
He specifies no objects for the endowment, appoints himself mut- 
walli for life, and quite explicitly covenants that :—“ I shall during 
my life-time spend the profits of the property at my own discretion.” 
This is bad enough ; but what absolutely clinches the matter is that 
. the pious executant reserves to himself ‘exclusive power to trans- 
fer” any of the property ostensibly dedicated. There is a vague 
suggestion that this will only be done ‘‘if I find that it causes loss 
in any way; but the learned Maulvi is too careful of his own 
interests to be satisfied even with this. He goes on to provide in 
express terms that he is to be at liberty to exercise this power of 
alienation at his own absolute discretion, “if for some other reason 
I find it advisable to do so.’ Here again he makes a half-hearted 
attempt to keep up the attitude of the pious donor by stipulating 
that he will “ purchase another property in lieu of it and make it 


(1) [1900] I. L. R, 28 All, p, 233. (2) [1905] I. L. R, 27 All, p. 320. 
(3) [1892] I. L. R., 17 Bom., p. 1. 
(4) [1916] 44 I. A., p. 21, L D. R., 40 Mad., 1164 
(5) [1911}8 A. E. J. R, p. 182, af p. 171 
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part of the property endowed;” but even this limitation of his 
authority irks him, and he promptly adds that he may also, in the 
alternative, “ spend the consideration for some pious purposes, of 
the piety of which he is himself of course the sole judge. A docu- 
ment so worded would not operate to transfer ownership in favour 
of any private individual, and why it should be supposed to do so 
in favour of the Almighty I cannot imagine. The document isa 
sham from first to last; it creates no endowment and “ dedicates” 
no property to any purpose whatsoever. 


The position is inno way improved by the deed of June 10th, 
1889. By this time the Maulvi’s schemes for a family settlement 
had been a good deal upset by the death of his only surviving son. 
The only possible successor he could think of to the office of mut- 
walli which he had reserved to himself under the first deed was the 
son of his other son, the present defendant, at that time a mere 
child. He accordingly supplements the deed of January 30th, 1885, 
by nominating this defendant to succeed him as mutwalli, by 
putting him under the guardianship of the present plaintiff and by 
laying down certain rulea for his guidance. He is careful -to re- 
iterate the fact that he himself retains full control over the property 
for his own life-time, under no obligation to do anything but spend 
the money on “ proper objects’; but he refers to his will, which he 
was then engaged in drawing up, for a statement of the purposes 
on which the income of the endowed property is to be spent here- 
after by the mutwalli who shall succeed him. He also takes 
oocasion to lay down directions as to what is to become of the pro- 
perty when ‘‘no descendant of mine, male or female, is left.” I am 
quite clear that, if no wag7 was created by the deed of 1885, none 
came into existence with the execution of this document on June 
10th, 1889. 


There remains for consideration the will of Maulvi Habib-ul-lah 
Khan, a portentous document, filling twenty eight printed pages of 
our record, commenced by him on June 1st, 1889 and finally execut- 
ed on October 29th, 1889. The document requires to be considered 
asa whole. It does undoubtedly make provision for purposes which 
may fairly be classified as religious or charitable; but in its essence 
it is a family settlement in perpetuity. The mind of the testator is 
glaringly apparent from the very outset. He is going to provide 
for his linea] descendants, in the male and female line, for ever, so 
long as one of them is left; he is careful to tie up the property 
against all possibility of waste on their part and to keep it out of 
the reach of their creditors. What is more, he is going to provide 
them with a steadily increasing property. The present income of 
the estate which he thus “dedicates” to their advancement he 
estimates at Rs. 20,000 per annum, adding that with good manage- 
ment he believes that this “can be much increased.” He limits 
the future mutwalli rigidly toa certain scale of expenditure; he 
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reckons that after the mutwalli has drawn his own comfortable 
remuneration, paid all the prescribed allowances to other members 
of the family, met all the household expenses and all the payments 
on account of charities. or religious observances which he has laid 
down, “the expenses cannot exceed Rs. 10,000 or Rs. 11,000.” 
The handsome (and of course steadily increasing) surplus is to be 
regularly invested by the mutwalls for the benefit of the endow- 
ment. The ingenious old gentleman has even hit upon a plan for 
stimulating the energies of future mutwallis in the matter. What- 
ever properties they acquire out of the annual surplus they may 
keep one-fourth of the income of the same to themselves, adding it 
to the prescribed remuneration for their services. The remaining 
three-fourths however of the income of the newly acquired pro- 
perties must go to swell the endowment by an ever increasing 
series of fresh investments. In fact, if Maulvi Habib-ul-lah Khan 
can contrive it, this monstrous estate is to go ‘on growing indefi- 
nitely, snowball fashion, the presoribed expenditure on religious 
and charitable objects bearing an ever decreasing proportion to the 
total income and the available surplus for re-investment increasing 
year by year, and the process is to continue so long as any descend- 
ant of the testator, in the male or female line, survives. The 
possible contingency that the number of his lineal descendants 
might inorease until no adequate provision remained for their 
maintenance in the “compulsory ” and ‘‘ optional” expenses pres- 
oribed by the will does not seem to have been fairly faced by the 
testator. The one person who would be increasingly well off is the 
mutwallt for the time being, with his remuneration of i25 per cent 
of the income of the newly acquired properties. The»object of the 
entire scheme is to create a perpetuity of the most poisonous kind, 
under which the endowment is to continue growing like some 
unwholesome excrescence on the body politic, for the benefit of no 
one in particular except the mutwallt for the time being, but for 
the honor and glory of the testator and of his family, from amongst 
whose members the mutwalli is always to be chosen. In the argu- 
ment before us the parties were divided as to whether the total 
provision made for expenditure on objects which could, by any 
stretoh of language, be described as “ religious, pious or charitable” 
amounted to °Rs. 1,476 or to Rs. 2,674 per annum. The trath 
probably lies between the two extremes ; but the plaintiff has made 
up his total by including all the life annuities granted to old 
servants of the testator, such as any gentleman of position might 
reasonably and properly desire to make by his will. I should not 
be disposed to accept a terminable life-annulty of this sort as repre- 
senting expenditure on a “ charitable ” object, in the sense in which 
the word is used even in the Wag/ Validation Act of 1913. Many 
of the other items of expenditure claimed by the plaintiff as of a 
‘ religious ” or `‘ charitable” nature amount to no more than the 


incurring of such expenses as any Mohammedan gentleman of posi- 
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tion would expect to meet in connection with the recurring festivals 
and observances of his religion. The one really substantial item 
is the annual expenditure on the up-keep of an Arabic School ;and 
I note that one of the controverted points in the court below was 
whether this school had not been compulsorily closed for want of 
pupils. In any case it seems clear to me that the expenditure 
prescribed in the will for purposes ofa religiousand charitable nature 
was less than 10 per cent of the testator’s estimate of the income 
of the endowed property, and that this percentage would neces- 
sarily be a continually decreasing one if the terms of the will 
were carried out. We were told in argument that this is just the 
kind of family settlement which we may expect under Act No. VI 
of 1913, I trust that the common sense of the Mohammedan 
community will protect them from the creation of many wag/s such 
as that purporting to be embodied in the document now in question; 
if not, I can only say that the statute will prove as injurious to the 
true interests of that community as to those of the country at large. 


In any oase I feel no hesitation in holding that the will of 
Maulvi Habib-ul-lah Khan, considered apart from the provisions 
of Act No. VI of 1913, does not constitute a valid wag/. The 
dedication of property to religious or charitable purposesis “unsub- 
stantial and illusory.” The real object of the testator is fully 
apparent from the terms of:the document itself; itis ‘under a 
colour of piety ” to effect ‘the aggrandisement of his family.” 
I think that even this object is clumsily and somewhat ineffectively 
carried out, unless the expression above quoted be enlarged so 
as to read, “the aggrandisement of the family name,” but the ques- 
tion of the testator’s object requires to be considered apart from 
the question of the effectiveness of the methods by which he 
pursued it. 


The evidence as to the subsequent conduct of the parties does 
not seem to me to carry the case much further. When Maulvi 
Habib-ul-lah Khan died the defendant was still a boy, apparently 
only about ten years of age. The plaintiff accordingly took pos- 
session of the property believed to be included in the wagf as 
guardian on behalf of the minor defendant, treating the latter as 
having succeeded to the mutwalliship. This record does not show 
what heirs of Habib-ul-lah Khan were in existence whose interests 
were adversely affected by this arrangement, what was the extent 
of that gentleman’s property which he did not purport to include 
in the family settlement made by his will, or what was done about 
this other property. So far as the evidence in this case goes it 
would seem that the properties specified in list (6) appended to 
the plaint, which had devolved on Maulvi Habib-ul-lah Khan 
subsequently to the month of October 1889, were treated on the 
same footing as the rest of the alleged trust property, though it 
has had to be conceded in this Court that these properties were 
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never made the subject matter of any wag/ Under the terme 
of the will the plaintiff’s guardianship was to continue unti) the 
defendant attained the age of twenty-one; but the parties took 
it on themselves to terminate the arrangement about a year earlier, 
by a deed of July 31st, 1901. Itis worth noticing that under 
the plaintiff's management the endowed property had been 
Increased in ten years by acquisitions bringing in an additional 
income of Rs. 5,000 a year. Under the terms of the will the 
plaintiff was entitled to one-fourth of this income ; but he bargained 
with the defendant for the transfer to himself in proprietary right 
of certain landed property taken from out of the new acquisi- 
tions. He accepted this transfer in lieu of one-fourth of the 
income of the newly acquired properties and of another allowance 
to which he was entitled under the will. In this transaction both 
parties seem to have arrogated to themselves a freedom in the 
matter of dealing with the endowed properties not strictly con- 
sistent with the idea of a wagf; yet they profess in general terms 
to be acting under the dispositions effected by the will of their 
common grandfather. I can see nothing in the conduct of the 
defendant in this connection by which he can be said to have 
caused the plaintiff to alter his position to the disadvantage of 
the latter; there is therefore nothing to support the plea of 
estoppel. The defendant did no doubt enter into the possession 
of the property ostensibly as mutwalls of a wagf ; but neither can 
it be said that he at any time made any representation to the 
plaintiff on the subject in consequence of which the latter changed 
his position to his own disadvantage, nor has either party con- 
sistently dealt with the property in suit as held under the alleged 
trust. The plaintiff had to admit that during his period of manage- 
ment he had incurred expenses (for instance Rs. 10,000 on the 
wedding of the defendant) not warranted by the terms of their 
grandfather's will; and the defendant has been raising money by 
hypothecation of portions of the property in suit in a manner very 
difficult to reconcile with ‘any honest belief on his part that it 
had been made the subject of a valid wagf. It has been proved 
moreover that the largest loan thus raised was arranged with the 
help of the plaintiff, who signed the mortgage deed as an attesting 
witness. 


On the first two points set down for determination my findings 
are that there is no estoppel against the defendant, and that no 
valid wagf was created by any of the deeds executed by Manlyi 
Habib-ul-lah Khan, whether considered singly or in combination. 


I am also satisfied that no wag/ came into existence with the 
passing of Act No. VI of 1913 in consequence of any retrospective 
action on the part of that statute. I have already pointed ont 
that a wagf under the Mohammedan Law involves a transfer of 
the ownership of the property which ismade the subject matter 
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of the same; if the legislature intended to give validity as transfers 
of property to an unascertained numbor of past transactions which 
had no such effect at the time when they were executed, [ should 
have expected it to do so in very clear terms and subject to various 
conditions and precautions. The utmost that can be said about 
the terms of the Act as passed is that they Involve some ambiguity ; 
and I find no provision made for the rights of bona fide transferees 
for value, and no period laid down within which the documents 
said to be thus validated must be propounded or claims on the 
same preferred. In examining the statute itself I find nothing 
decisive on the point in the wording of the preamble, or in the 
fact that there is no express provision as to the date from which 
the Act is to come into force, On the other hand the governing 
words seem to be found at the commencement of section 3 —“ It 
shall be lawful ’——-and these on the face of them imply a power to 
be exercised in future from the date of the passing of the Act, 
and repel the suggestion of retrospective action. A difficulty 
has been raised regarding the expression ‘‘ shall be deemed to be 
invalid” in section 4; but the court below is certainly right in 
saying that this-entire section is controlled by the opening words, 
“no such wagf.”’ It would be unfortunate if the courts were 
driven to the conclusion that this one section of this short Act is 
retrospective, while the rest of the Act is not. I think -this 
contingency can be avoided by interpreting the words ‘‘no such 
wagf” in section 4 as equivalent to “no wag/ hereafter created 
under the provisions of section 3.” Ido not say that this is the 
only interpretation of which the words are capable; but it seems 
to me a possible anda fairly reasonable one, and it makes senne 
of the Act as a whole. 


Such authority as has hitherto come into existence on the point 
is wholly against the appellant. The question has been touched 
upon in argument before the Privy Council in the last of the 
cases on the list given in an earlier part of this judgment (44 
Indian Appeals, p. 21). It was the respondent in that appeal who 
stood to win if Act No. VI of 1913 has retrospective effect and 
counsel for the appellant repudiated this contention in advance. 
Ag it happened the respondent had a won case independently of 
the Validating Act, so the point was not pressed; but the words 
used by their Lordships in disposing of the appeal do not suggest 
to my mind that they would have looked favourably on the 
suggestion that the Act operated soas to validate past transactions. 
In the following cases the point has been considered and opinions 
have been expressed against the retrospective action of the statute: 


Rahim-un-nissa Bibi v. Shaikh Manik Jan (1), Mahomed Bukth 

Majumdar v. Dewan Ajman Raja (?), and Amirbibi v. Azizabibi (8), 

(1) [1914] 190. W.N,p. 76. (2) [1915] 1. D R., 48 Cal., p. 158. 
(8) [1914] 16 Bom. L. R., p. 977. 
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In‘no one of these cases ‘has the particular difficulty been dealt 
with which has been pressed upon us with regard to the wording 
of section 4 of the Act; and in the second case the opinion ex- 
pressed on'the point now iin issue is of tha nature of an obiter 
dictum. At any rate no High Court has yet ventured to interpret 
the Act in the sense desired ‘by the present appellant. 


There remains only the contention raised by the respondent as 
to the bearing on this suit of section 92 of the Code of Civil Pro- 
cedure, and this it is not necessary for me to determine now in 
order to dispose of the appeal. I desire however to say a few words 
on the point. Some of the arguments addressed to us on behalf of 
the appellant overlooked the fact that there has been a substantial 
change in the law since the passing of the present Code of Civil 
Procedure Act No. V of 1908. Under the corresponding section 
539 of the former Code there was a certain conflict of authority 
on the question whether the section had any restrictive effect in 
respect of any right of suit which might exist independently of 
its provisions. The addition of clause (2) to section 92 of Act 
No. V of 1908 makes it'‘clear that ithe section is mandatory. A suit 
claiming any of 'the reliefs specified must be brought under and in 
conformity with its provisions, or not at all. If'the plaintiff sets 
up-a-trust, “ oreated for public purposes of a‘charitable or religious 
nature,’ and claims~‘‘ as a person ‘having an interest in the 
trust” any of the reliefs specified in the section, he must do so in 
accordance with its terms. One of the objects of the section ig that 
the jurisdiction of our courts shall not be invoked +o control and 
supervise the administration of public trusts unless and until a 
responsible officer of Government has satisfied himself that the 
matter is one whioh calls for interference in the ‘public interests. 
In the present suit the main reliefs sought are those specified in 
clauses (a) and (b) of section 92 (1), Civil Procedure Code; the 
addititional relief sought by way of declaration is probably not 
maintainable at all without a prayer for consequential relief, and is 
in any case the same relief in substance as is specified in clause(c), 
besides being included in clause (h) of the same sub-section. The 
present plaintiff therefore could only get round the prohibition 
laid dows in section 92(2) aforesaid by contending that the religi- 
ous and charitable purposes of the wagf which he desires to set up 
are not ‘ public purposes” within the meaning of the section. An 
ultimate dedication of property for the benefit of the poor would, 
I take it, certainly be a “ publio ” purpose. Under the Mussalman 
Waqf Validating Act (No. VI of 1913) the Mohammedan commu- 
nity has obtained legislative recognition of the claim that, under 
the religious law binding upon a member of that community,” he is 
entitled to settle property in perpetuity on his “ family, children, 
or descendants,” provided only he: keeps up at least the pretence 
that some purpose of a “public” nature is seryed by the endow- 
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ment. I can only ask whether Mobammedan lawyers generally 
would be prepared, now that Act No. VI of 1913 is on the statute 
book, to turn round and say thatin a “family wagf” under the 
said Act the ultimate: dedication of the property to public pur- 
poses is after all such a mere pretence that trusts or endowments 
of this nature are not subject to the provisions of section 92 of the 
Code of Civil Procedure. 


Having said this much, I think it fair to add, with reference to 
the facts of this particular case, that I am far from holding that 
a suit by the present plaintiff to recover the arrears of the allow- 
ance reserved to him under his grandfather’s will, and not bargain- 
ed away by him in the deed of July 31st, 1901, would not be 
maintainable. On the facts at present before us I think the defen- 
dant would find it hard to resist such a suit. If he bas taken this 
property, or any of it, under the terma of his grandfather's will, 
he would seem to have taken it subject toa trust in favour of 
various persons, including the present plaintif; and the liability 
could be enforced upon a suit properly framed. 


The present suit has in my opinion been rightly dismissed by 
the learned Subordinate Judge, and I would dismiss this appeal 
with costs, including fees on the higher scale. 


Warsa, J.—I entirely agree. I very much doubt whether the 
plaintiff could have maintained this suit in its present form, in any 
case, but the main contention that there was any genuine reli- 
gious dedication at al] has completely broken down. No doubt 
there are private trusts in the will the breach of which might form 
the ground for a claim for relief but this is not the plaintiff’s case. 
Taking the view we do the retrospective operation of the Act of 
1913 does not arise for decision but after hearing the point fully 
argued I agree with my brother’s opinion about it. 


B. K. Me Appeal dismissed, 
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JAMNA PRASAD (Defendant) 
versus 


KARAN SINGH anp oruens (Plaintif s)" 


Revision—Ejectment suit under section 58, Agra Tenancy Act—Landlord and 
tonant— Appeal to District Judge dismissed —Powsr of High Court. 


A suit for ejectment was filed in the Revenoe Court. The defendant 
pleaded that uv relationship of landlord and tenant {existed between him 
and the plaintiff. The suit was decreed by that court. An appeal 
to the District Jadge was dismissed on the ground that no appeal lay to 
him :—Held, in revision that no revision lay to the High Court. 


Damber Singh v. Srikishan Das, [1909] 6 A. L. J. R., 652, followed. 


Crvin Revision from an order of B. J. Darau Hsq, District 
Judge of Aligarh. 


Khairati, an occupancy tenant, usufruoctuarily mortgaged his 
holding to Jamna Prashad prior to the passing of the present Tenancy 
Act. Some years later he executed a deed of relinquishment of 
his holding in favour of the zemindar, Karan Singh, who thereupon 
dispossessed Jamna Prasad. Jamna Prasad then brought a suit 
against Karan Singh and Khairati for cancellation of the deed of 
relinquishment and for recovery of possession. The final result of 
that litigation was that the suit was decreed and Jamna Prasad 
obtained possession. Thereupon the zemindar Karan Singh 
brought a suit in the Revenue Court against Jamna Prasad for 
ejectment under sections 58 and 63 of the Tenancy Act. The 
defence pleaded inter alia that the relationship of landlord and 
tenant did not subsist between the parties, and that the suit was 
not cognizable by the Revenue Court. Issues were framed embrac- 
ing these two points among others. The Assistant Collector found 
that the relationship of landlord and tenant existed between the 
parties, and that ‘‘accordiagly ” Issue No. 3, relating to the ques- 
tion of jurisdiction, was decided against the defendant, as the suit 
was one for ejectment. The defendant appealed to the Distriot 
Judge, who delivered the following judgment :— 

“This Court has no jurisdiction to hear this appeal. No question of 
proprietary title is raised, because the defendant appellant does not pro- 
fess to be a mortgagee of proprietary rigbtB.s.sssseseeseesesesesIt was next 
urged that an appeal lay here under section 177 (f) on the ground that 
a question of jarisdiction had been decided, This plea appears strange 
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in view of the defendant appellant’s ground of appeal No, 7, where he 
complains that the lower court has not decided the point of jurisdiction. 
It is clear that no question of jurisdiction was decided by the lower 
court.” 


The memorandum of appeal was returned by the District 
Judge for presentation to the proper court. Against this order 
the defendant-appellant applied in revision to the High Court. 


At the hearing, a preliminary objection was taken by 


Surendra Nath Sen, for the opposite-party.—The application 
for revision does not lie. There is no provision of law under which 
a revision can lie to the High Court in cases coming up from Rent 
Courts. Section-115 of the Civil Procedure Oode has no applica- 
tion to Rent Courts or to cases originating in those courts. To 
apply that section to such cases would be contrary to its policy 
as formulated in section 167 of the Act. The High Gourt is not a 
Court of Revenue, and -therefore, under section 167, the High 
Oourt cannot take cognizance of a Revenue Court case “ except in 
the way of appeal.” Section 185 of the Tenancy Act provides for 
revisions in cases instituted under that Act, but it gives the power 
of revision to the Board of Revenue and not to the High Court. 
The fact that the language of section 185 is almost bodily taken 
from section 115, Civil Procedure Code, shows that the Legislature 
deliberately did not give the power of revision to the High Court, 


The following authorities support: my contention. 
Damber Sings v. Sri Kishan Dass, [1909] 6 A. L. J. R., 652. 


In that case the Assistant Collector had refused to execute a 
decree; and a revision was filed in the High Oourt againat that 
order, The question was whether a revision could lie to the High 
Gourt at all; and it was decided, having regard to section 167, that 
no revision lay to the High Court. The circumstances under 
which the application for revision may arise are immaterial, so far 
as the competence of the revision is concerned. 


Parbhu Narain Singh v, Harbans Lal, [1916] 14 A. L. J. B., 281. 


In that case there were dissentient judgments on the question 
whether a revision lay. {rely on the judgment of Piagort, J., at 
pp. 290, 291 of the report. The view that the decision of a Dis- 
trict Judge in appeal from a Revenue Oourt is a decision of a Civil 
Court so as to be subject to revision under section 115, Civil Pro- 
cedure Code is, it is submitted, not correct and does violence to the 
language and spirit of section 167 of the Tenancy Aot. 


Dhan Dei Kunwar v. Chotu Lal, [1916] 15 A. L. J. R., 227; 8. C., 
I. bk. R, 39 All, 245, 


is the last case, and there are some observations in.it-which support 
me. l 


-~ 
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Lakshmi Narain, for the applicant.—It is significant that 
chapter XLVI of the Civil Procedure Oode of 1882, in which 
section 622 ‘relating to revisions occurred, is not excluded by 
section 193 of the Tenancy Act from application to Revenue 
Courts. It would have been easy enough for the Legislature to 
have excluded that section as it did others. Some meaning and 
effect must be attached to the fact that the Legislature deliberately 
made that section, corresponding to section 115 of the present 
Code, applicable to Revenue Courts, 


The decision against which I have applied in revision is a 
decision of a Civil Oourt. It is nonetheless so because the matter 
had its inception in the Revenue Court. As the decision of a Civil 
Court subordinate to the High Court, itis amenable to the revi- 
sional jurisdiction conferred by section 115. I rely on the judg- 
ment of WALSBS, J., in the case of 

Parbhu Narain Singh v. Harbans Lal, [1916] 14 A. L. J. R., 281. 


As for section 167, its function comes -to an end when a 
Revenue Oourt case goes in appeal, under section 177 of the 
Tenancy Act, to the District Judge. When the District Judge 
has decided the appeal, that decision becomes subject to the revi- 
sional jurisdiction of section 115. 


The case in 6 A. L. J. R, 552, relied on by the opposite party 
is clearly distinguishable. . There the revision was filed against an 
order ofan Assistant Collector and not against a decision of a 
District Judge. The court of an Assistant Collector could not by 
any manner of means be said to be a Civil Court subordinate to the 
High Court and section 155 was clearly inapplicable. It was not 
necessary to decide, nor was anything decided, more than that 
prima facie revision would not lie to the High Court from an order 
of a Revenue Court, Whether such an order, after it had gone 
through appeal in the District Judge’s court, could be revised or 
not was not in question at all. 


To entertain the present revision would not be going against 
the language or spirit of section 167 of the Tenancy Act. In this 
revision I am not asking the court to determine anything about 
the merits of the case. I am not asking the court to “ take 
cognizance of any dispute or matter in respect of which” a 
l-evenue Court suit might be brought. Nor is it sought to obtain 
a decision as to whether the Civil or the Revenue Court had juris- 
diction in the suit. All that I ask the court is to set the District 
Judge right when he says that there was no appeal to him. 


As for the judgment of Piaeort, J., in the oase in 14 A. L. J. R., 
281, which is relied on by the opposite party, it is to be noted 
that he really dismissed the application for revision on the ground 
that the District Judge had neither refused to exercise jurisdiction 
nor acted with material irregularity ; vide. p. 290 of the report. 
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_ The present case may also be dealt with under the powers 
vested in this Court by section 107 of the Government of India 
Act of 1915. (5 and 6 Geo. 5,Ch. 61). Having regard to the 
denial of justice which has resulted from the undoubtedly illegal 
decision of the District Judge, this is a fit case which oalls for the 
exercise of those powers. 


The view taken by the Judge that no appeal lay to him is 
clearly erroneous. The appeal did lie to him under ol. (f) of 
section 177 of the Tenancy Act, as a question of jurisdiction had 
been decided. It is immaterial whether the question of jurisdic- 


- tion was properly or improperly raised; it is enough that the 


question was raised and decided. The strength or weakuess of the 
objection as to jurisdiction does not effect the applicability of 
section 177 (f). 

Damodar Das v. Jhaoo Singh, [1917] 16 A. L. J. R. 319. 


Section 185 of the Tenancy Act is not exhaustive. It applies 
to suits other than those’ in which the deoree is appealable to the 
District’ Judge. Revisional jarisdiction in the case of the last 
mentioned class of suits was provided for by the extension of 
section 622 of the Oode of Civil Procedure of 1882 to Revenue 
Courts by section 193 of the Tenancy Aot. 


The District Jadge has returned the memorandum of appeal, 
for presenting to the Commissioner. But the appeal does not lie 
to the Commissioner, nor oan the District Jadge confer jurisdio- 
tion where it does not exist. The decision of the Oommissioner 
would be merely ultra vires and useless. Unless the High Court 
interferes in revision the result will be that the deoision of the 
first court will stand and the defendant will be practically deprived 
of his right of appeal. 


Supposing the District Judge returns all memorandums of 
appeal from Revenue Court decisions. If there be no remedy by 
way of revision to the High Court, the jurisdiction of the Civil 
Courts would be absolately taken away in all Revenue matters. 


- Surendra Nath Sen, was not heard in reply. 
The following judgment was delivered by 


ABDUL Raoor, J.—This was a suit brought under section 
58/63 of Act No. II of 1901 for ejectment. One of the pleas 
raised in the court of first instance was that the relation of land- 
lord and tenant did not subsist between the plaintiff and the defen- 
dant. There was also a plea that this suit for ejectment of the 
tenant was not cognizable by the Revenne Court. The court of 
first instance, the Assistant Collector, went into the question of the 
relation pf landlord and tenant between the parties; fully examined 
the whole of the evidence given in the case and came to the con- 
clusion that there was a relation of landlord and tenant between 
the parties. On the plea of jurisdiction the court found that as it 
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had already come to the conclusion that there was a relation of land- 
lord and tenant between the parties, the question of jurisdiction 
was also involved in that issue and that the suit was cognizable 
_by the Revenue Court. That court decreed the suit. From the 
deoree and judgment of the Assistant Collector an appeal was filed 
by Jamna Prasad, and one of the grounds taken in the memoran- 
dum of appeal before that court was that the lower court had 
erred in law and fact in determining issues Nos. 3, 4 and 5. It 
did not record a finding on the point whether the suit was cogniz- 
able by the Revenue Court or not. When the appeal came up for 
decision before the learngd District Judge, he was of opinion. that 
as there was no decision on proprietary right and that- there 
was no decision on the question of jurisdiction as the appellant be- 
fore him himself had complained, in the memorandum of appeal, 
that the court of first instance had not: decided the question of 
jurisdiction. He therefore held that no “dppeal -lay to him and 
ordered that the petition of appeal should be returned to the 
appellant. Fròm the order of the District Judge the present 
application for revision has been filed. Dr. Sen who appears for the 
opposite-party has raised a preliminary objection to the hearing of 
this application and. has argued that in matters coming under the 
Tenancy Act the power of revision has not been given to this 
High Court. He has relied upon the decision reported in the case 
of Damber Singh v. Sri Kishan Dass (1), and also upon the judg- 
ment of Mr. Jusriox Piaaort in the case of Parbhu Naram Singh, 
Kashi Naresh v. Harbans Lal (2). Mr. Lakshmi Narain argues in 
reply that this case is clearly distinguishable from the case of 
Damber Singh v. Sri Kishan Dass (1), because in that case a decision 
upon a revenue matter was challenged.by way of revision in this 
Court and therefore having regard to the provisions of section 
617 of the Tenancy Act, no revision could lie in that case, but 
whereas in this case, the sole question raised is that the learned 
District Judge was wrong in refusing to entertain the appeal a 
revision would lie, because in such a case the matter in dispute 
would not be brought forward and questioned on the merits. He 
also relies upon the judgment of Ma. Justioz WALsH in the case 
of Parbhu Narain Singh, Kashi Naresh v. Harbans Lal (2). I have 
heard the arguments on both sides but Ido not see ground to 
distinguish this case from the case of Damber Singh v. Sri Kishan 
Dass (1). Having regard to the construction which the learned 
Judges put upon the provisions of section 167 of the Tenancy Act, 
~ Ido not think there is any room for argument that power of 
revision to the High Oourt was given under the Tenancy Act. In 
this view I am bound to hold that the present application for revi- 
sion does not lie. I, therefore, dismiss it with costs. 


B. K., M. Application dismissed. 


(1) [1909] 6 A, L: J. R., 559. (2) [1916] 14 A. L. J. Rọ, 281, 
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OHIRANJI LAL AND ANOTHER (Plaintiffs) 
VETEUS SSN 
BEHARI LAL anp ornrss (Defendants )" 
Civil Procedure Code (Act V of 1908), section 110—Privy Council—Leave to | 
appeal—Cross-Appeals to the High Court—-No substantial question of law. 


In a sult the court of first instance decreed it in part and dismissed it in 
part. There were cross-appeals {o the High Court on behalf of the 
plaintiffs and the defendants. The High Court decreed the defendants’ 
appeal reversing the judgment and decree of the court below. In the 
ptaintiffe’ appeal the High Court affirmed the first court's decree. The 
plaintiff applied for leave to appeal against the judgment of the High. 

Court reversing the first court’s decree and the application was granted. 
On an application for leave to appeal against the portion of the judgment 
affirming the firat court’s decree, Aeld that that could not be granted inas- 
much ag there was no substantial question of law. 

APPLIOATION for leave to appeal to His Majesty in Counoil 

under section 109, Civil Procedure Code. 

B. E. 0’ Conor? (with him Te; Bahadur Sapru), for the appellants. 

S. M. Sulaiman, (with him Baldev Ram Dave and Haribans 

Sahat), for the respondents. 
The judgment of the Court was delivered by 
Riowarps, O. J.—This is an application for leave to appeal to 
His Majesty in Council. It appears that the court below decided 
partly in favour of the plaintiff and partly against. Both parties 
appealed. In so far as the court below decided in favour of the 
plaintiff this Court set aside the decree of the court of first instance 
and dismissed the plaintiffs’ suit. There has been an application 


‘to this Court for leave to appeal against this decree of the High 


Oourt and by our order this day delivered we have given the usual 
certificate. The present application is for leave to appeal to His 
Majesty in Council against the decree of this Court which affirmed 
the decision of the court below and dismissed the plaintiffs’ suit. 
It has been argued that inasmuch as both the appeals arose out of 
the same suit and that this Court did not affirm in its entirety the 
decree of the court of first instance leave should be granted to 
appeal to His Majesty. It seems to us that inasmuch as the decree, 
which it is sought toappeal against, confirms the decision of the 
court immediately below this Court, we have no power to grant a 
certificate unless we can certify that the appeal involves some 
substantial question of law. In the present case we are unable to 
certify that any substantial question of law is involved and it was 
not contended that” any. such question was involved. The propos- 
ed respondents appear and oppose the application contending that 
they ought not to be put to the expense ofa second appeal unless the 
plaintiff is entitled to appeal as a matter of right. For the reasona 
stated above we are unable to certify that the oase fulfils the con- 
ditions prescribed by section 110 of the Code of Civil Procedure, 
and we reject the application with costs. 
° P. 0..A. No. 30f 1918. Application resected, 
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PRIVY COUNCIL. 
© x PARVATI KUNWAR (Oei 
VETEUS ; 
THE DEPUTY COMMISSIONER OF KHERI AND ANOTHER 
: j (Plaintif) z 
Oudh Rent Aoi (Act XXIL of 1886), Ch. YA—Land Law of Oudh—Thekadar 


—Enkancement of rent. x, 
Chapter 7A of the Oudh Rent Act, 1886 (Aot-XXIT “of 1886) applies*to 


.- ` | thekadars, aud consequently a “ favourable rent” payable by a thekadar 


or person to whom the collection of rents in a mana <has been leased ia 
liable to be enhanced in the circumstances and aubject to the condition 
therein provided. 

APPEAL from a decree of. the Board of Revenue for the United 
Provinces of Agra and Oudh, reversing a decree of the Commis- 
sioner of Lucknow. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment. In the appeal the question for determination was whe- 
ther the rent payable by the appellant under a lease therein set 


‘out was liable to enhancement under Oh. 7A of the Oudh Rent 


Act, 1886 (Act XXIL of 1886). The Board of Revenue had held 


that it was. 


De Gruyther, K. C., and Amiend Jackson, for the appellant, 
submitied that Ch. 7A of Act XXII of 1886 applied only to grants 
“of land. The lease in suit was not a grant: it gave appellant no 


- right of occupancy in the land. Appellant was a thekadar, not a 


tenant under section 3(10). Chapter 7a did not apply to her, 
and the rent payable by her was not liable to enhancement. 
Various sections of Act XXII of 1886 were discussed. 


Sir Erle Richards, R. C., and O'Gorman, for the respondents.— 
Act XXII of 1886 applies to the cass. Before that Act a grant 
like that in the lease was liable to resumption after the death -of the 
grantor under section 52 of Act XVII of 187 6. That liability was 
taken.away by Ch. 7A, which was added to% Aot “XXII of 1886 
by U. P. Act IV of 1901, and the liability to enhancement 
of rent was‘ substituted. There was thus no hardship to the 
thekadar. The policy of the Government was to put an end to 


` grants of this class, as they affected the proprietor’s ability to pay 


the Government revenue. Chapter 7A applies to all euch grants 
whatever name is giveh'to them. | 
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De Gruyther, K. C., replied. 
Their Lordships’ judgment was delivered by 


Sır Jons Enax.—This is an appeal from a decree, dated the 
2nd April, 1915, of the Board of Revenue for the United Pro- 
vinces of Agra and Oudh, which set aside a decree, dated the 7th 
October, 1914, of the court of the Commissioner of Lucknow, and 
restored a decree or order, dated the 4th June, 1914, of the court 
of the Deputy Commissioner of Sitapur. 


The suit in which this appeal has been brought was instituted 
in a Court of Revenus which alone had jurisdiction to entertain 
the suit, a Civil Court having no jurisdiction in the matter. In 
the suit the plaintiffs claimed a decree for the possession of the 
entire village mauza Bandhia Kalan, situate in pargana Nighasan, 
in the district of Kheri, by resumption of the Muaf, and in the 
alternative that the rent might be fixed at a proper amount under 
section 107a of Act XXII of 1886 (the Oudh Rent Act, 1886), 
and other reliefs which need not be referred to. The Deputy 
Commissioner of Sitapur, before whom the suit came for trial, did 
not grant a decree for resumption, but having found that the 


` rent was liable to be enhanced under section 107a of Act XXII 


of 1886, by his decree declared that the defendant was a tenant 
of the mauza without any right of occupancy, and determined the 


_ rent to be payable at 2,000 rupees per annum. The only question 


to be considered in this appeal is whether the rent at which the: 
mauza was held by the defendant of the plaintiffs at the date of 
suit was or was not liable to be enhanced, and that question ` 
depends upon the nature of the lease under which the mauza was’ 
held by the defendant. 


Mauza Bandhia Kalan is part of the taluqdari estate of Majh- 
gain. On the 13th November, 1882, Raja Milap Singh, in whom 
was then vested that estate, by his will devised mauza Bandhia - 
Kalan to his wife Rani Dhan Kunwar, who on his death obtained 
possession of the mauza. Thereafter Rani Dhan Kunwar, in order 
to provide maintenance for her daughter, who is the defendant in 
this suit and the appellant in this appeal, and maintenance for 
that daughter’s son, executed on the 23rd February, 1891, the 
following lease :— 


‘Tease in favour.of Chhoti Betia, i. e., Parbati, whois married at 
Malanpur, and also in favour of the grandson, i, e., the dear son of the 
said daughter, granted by Rani Dhan Kunwar, ‘talakdar’ of Majhgain 
and Bhur, pargana Nighasan, 

“Mauza Bandhia Kalan, pargana and tahsil Nighasao, ‘Hadbast? 
No. 61, owned and possessed by me, the executant, the revenue of 
whioh, along with that of the entire ‘taluka,’ is paid to Government, Is 
leaged to you from 1297 Fasli ap to the term of your life and that of 
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your dear son, ata ‘jama’ of 584 rupees per annum, You shonld take 
possession of the said mauza from 1297 Fasli asa lessee for life and 
bring Into your own uge7all-‘sorts of receipts which include ‘ mal’ and 
‘siwaj’ and pay to me 584 rupees annual lease money, fnstalment by 
instalment, year by year, without objection, and all sorts of -profits will 
belong to yon and your dear son during your respective lives and after 
you and your dear son the lease of the mauza will-end and it will, as 
before, revert to the possession of the holder of the ‘ilaka’ (estate). 
Daring your life and that of your dear son neither I nor any helr 
or representative of mine will have power to set aside the lease. If yon 
do not pay the ‘jama’ reserved by the lease at the proper time, it will 
"be duly recovered from you without interest by means of g ‘suit in 
court. You should, during the period of your lease, fully carry out all 
orders issued by the authorities in regpect of the village, so that no 
stigma of disobedience of orders might attach to you or to the 
‘taluka’ (estate). You should keep the tenantry satisfied in every way, 
so that the population of the village might’ increase and the village 
might not become desolate. Under proper olrcumstances you are also 
authorised to eject the tenanta so that you might eject them after 
- issuing notice of ejectment. You should, however, see that they are 
uot oppressed, You are authorised to enhance or reduce the rent of the 
tenants so far as it is just. You should carry on all the affairs of the 
village just as they have been hitherto conducted. 


lease to stand ag evidence, 
Boundaries. of mauza Bandhia Kalan:— 
East.—Bandhia Khurd. 
West.—Hamlot of Gangaband, E? | 
C North.—Ondh forest. 
= ~ South, —Gavfaband. 
+ , Dated the 28rd February, 1891. | 
: i RANI DHAN KUNWAB.” 


. ‘Wader that lease the defendant became the thekadar or person 
to whom the collection of rents in the mauza had been ‘leased by 
: Rani Dhan Kunwar, who was then the landlord. Rani Dhan 
Kunwar died in 1891. After her death the faliqa vested in Raghu- 
bar Singh, a plaintiff and one of the respondents, and in. Raja 
Mangal Singh, represented in this suit „and appeal by the Deputy 
Commissioner of Kherias the special manager of the Court of 
Wards of the estate of Majhgain. bh ee `, 


~~ [and forming a mabal or part of a mahal whioh .is under 
Oh. VII [a] of Ach XXII of 1886 liable to -be resumed by 


“ These few presents have, therefore, been executed by way ofa 
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the proprietor or to have the rent payable in respeot of it enbanced 
must be land held rent free orata favourable rate of rent. By 
section 1071 of the Act it is enacted that :— 


t: For the purposes of thia Ob (Ch. VII[A]) a grant of land at a favour- 
able’rate of rent means a grant of land ata rent less than the aggregate 
of the revenue and local rates payable thereon.” 

All three courts in India have found that the rent of 
584 rupees, which was made payable by the lease of the 23rd 
February, 1891, was a favourable rate of rent within the meaning 
of Ch. VII[a]. But it has been contended on behalf of the 
appellant that Ch. VII[4] does not apply to persons holding 
land as thekadars. That contention is based on section 3, clause 
(10) of the Aot, according to which a— 

u tenant means any person, not being an under-proprietor, who is lable 
to pay rent ; and in the following portions of this Act, namely, sections, 
18, 14, 15, 17, 18, 29, 63, 64, 66, eub-sections (1) and (2), 66, 59, 60, 
61, 62, 108, 126, and 138, but in no others, the expression ‘tenant’ shall 
be held to include a thekadar or person to whom the oollection of rents in 
a village, or portion of a village has been leased by the landlord.” 


Section 3 (10) which contains that definition was part of Act 
XXIL of 1886 as it was passed in 1886. Ch. VII[a], which 


«deals with the resumption and the enhancement of the rent of 
-laná held rent free or ata favourable rate of rent and contains 
-.gection 107a to section 107K was added to Act XXII of 1886 in 


1901 by an amending Act, U.P. Act IV of 1901, and consequently 
the specific enactments of Ch. VII [a] are not limited in 
their application by section 3 (10), which must be regarded as a 
mere glossary defining the terms “ tenant” and “‘thekadar” as 
those terms are employed in the Act XXII of 1886 as it stood in 
1886 when it was passed. 


The object of enacting Ch. VII[a] which the Government 
of India had in view obviously was the protection of the Govern- 
ment revenue assessed upon agricultural lands, and as far as 
possible to maintain proprietors of lands in a position to enable 
them to pay the Government revenue and the local rates assesserl 
upon their lands and thus to avoid losing their jands by making 
default in payment of the revenue due to the State. In some 
parts of India, in Oudh for instance, many proprietors of lands 
were in the habit of acting improvidently in making grants of 
lands, by lease or otherwise, rent free or at rents which did not 
enable them to pay the public revenue ‘and local rates assessed 
upon their lands. As early as 1793 the Governor-General in 
Council passed Regulation XIX of 1798, with a similar object of 
protecting the Government revenue derivable from lands. In 
section 1 of that Regulation it is stated :—‘ By the ancient law of 
the country, the ruling power js entitled to a certain pro- 
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portion of the produce of every bigha of land (demandable in 
money or kind, according to local custom) unless it transfers 
its right thereto for a term or in perpetuity, or limits the public 
demand upon the whole of the lands belonging to an indivi- 
dual, leaving him to appropriate to his own use the difference 
between the value of such proportion of the produce and the 
sum payable to the public, whilst he continues to discharge the 
latter, As a necessary consequence of thislaw, if a zemindar 
made a grant of any part of his Jands to be held exempt from 
payment of revenue, it was considered void from being an 
alienation of the dues of Government without its sanction. Had 
the validity of such grants been admitted, it is obvious that the 
revenue of Government would have been liable to gradual diminu- 
tion.” That Regulation was applied to Oudh after the annexation 
of that province. : 


By section 52 of Act XVII of 1876 (the Oudh Land Revenue 
Act, 1876), it was enacted :— 


“62. All grants (whether in writing or otherwise) by proprietors, or 
the persons whom they represent, of land to be held exempt from the 
payment of rent or ata favourable rate of rent are hereby declared to be 


liable to resumption, anless sach grants have been sanctioned or confirm- 


ed by the Governor-General in Council or the Obief Commissioner. 


Provided that, if such grants are held ander a written instrament ` 


(whether executed before or after the passing of this Act) by which the 
grantor expressly agrees that the grant shal] not be resumed, they shall 
be held valid against him (but not as against his representatives after his 
death) during the continnance of the settlement of the distriot in which 
the land is situate which was current at the date of the grant.” 


Section 52 was subject to the procedure and exemptions con- 
tained in sections 53, 54 and 55 of that Act: 


Section 52 of Act XVII of 1876 was wide enough to apply to 
grants to thekadars of land in Oudh exempt from the payment of 
rent or held at a favourable rate of rent, and it authorised the 
resumption of such grants when they had not been sanctioned or 
confirmed by the Governor-General in Council or the Chief 
Commissioner of Oudh. Sections 52, 53, 54 and 55 of Act XVII 
of 1876 continued in force until Act IV of 1901 was passed. By 
section 1078, which by Act IV of 1901 was added to Act AXIT 
of 1886 it was enacted as follows :— 


“u 107. Land held rent free or at'a favourable rate shall be jliable to 
resumption, only when by the terms of the grant or hy loca] custom it 
is held.— 


(a) At the pleasure vf the grantor ; 
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(b) For the performance of specific service, religious or secular, which 
the proprietor no longer requires ; : 
(c) Conditionally or for a term, and the conditions are broken or the 


term expires.” 
m “ x * x = * © 


That section limited the lands which might otherwise have 
been resumed if section 52 of Act XVII of 1876 had remained in 
force, and in that respect was more favourable to the grantees of 
such lands than section 52 of Act A VII of 1876 had been. l 


By section 1074, which was one of the sections which were 
added to Act XXII of 1886, the proprietor of a mahal or part of a 
mahal was, amongst other rights of suit, given a right to sue to 
enhance the rent of any land held at a favourable rate of rent, 
whether so held by grant in writing or otherwise. And by sec- 
tion 1078 all land in Oudh held at a favourable rate of rent was 
made liable to enhancement of rent unless the holder establishes 
certain specified facts which have not been established in this case. 
That section is subject to the following proviso :—“ Provided that 
no land held under a written instrument, whether executed before 
or after the 1st day of January, 1902, by which the grantor ex- 
pressly agrees that the grant shall not be resumed, shall ‘be liable 
to resumption or assessment or enhancement of rent until the 


„grantor dies, or the term of the current settlement of the local 


area in which the grant is situated expires, whichever event first 
occurs.’ In the present case not only did the grantor of the 
lease die before suit, but the term of the settlement current at the 
date of the lease, of the local area in which mauza Bandhia Kalan ` 
is situate expired before ihe suit was brought. 


By section 107¢, which is one of the sections which in 1901 
were added to Act XXII of 1886, it is enacted as follows :-— _ 
107 a@(1). Land not liable to resumption under section 1078 and to 
which the provisions of section 107H do uot apply shall be liable to 
agacasment.o: enhancement of rent as the case may be. 
(2). When a grant held rent-free or at a favourable rate is found to 
‘be liable to have rent assessed or enhanced thereon, the grantee shall be 
deemed to be a tenant without a right of occupancy under sections ‘36 and 
33 of thie Act, and the rent ghall be determined at such rate as the court 
may consider fair and equitable, having regard to the rents paid for land 
_ of similar quality and with similar advantages in the neighbourhood, 
(8). The period of seven years for which he (the granteé) shall be 
entitled to retain the holding shall begin from the first day of July next - 
~i- following the date of the institution of the sult.” . 
Mauza Bandhia Kalan was not liable to resumption under sec- 
tion 107m, as the term for which the lease was granted has not 
expired, and it is not proved that any condition contained in the 
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lease has been broken. The provisions of section 107 do not Oins, 
apply in this case, and consequently section 107e does apply as 1918 
the lease of the 23rd February, 1891, was a grant of land at a oF. 
favourable rate of rent, and mauza Bandhia Kalan was- land held PARBATI 
by the defendant ata favourable rate of rent within the meaning Kunwar 
of Ch. VIT[a] of Act XXII of 1886. The decree of the be 
Board of Revenue which set aside the decree of the Commissioner Ao 
of Lucknow and restored the decree or order of the Deputy ONTE 
Commissioner of Sitapur enhancing the rent to 2,000 rupees per or Kuzni, 


annum was right. ee 
Sir John 


Their Jordships will humbly advise’ His Majesty that the Edge. 
decree of the Board of Revenue should be affirmed, and that this 
appeal should be dismissed with costs. 
Appeal dismissed. 


T. L. Wilson § Co: _Soliditors for the appellant. 
The Solicitor, India Office :—Solicitors for the respondents. 
A P.P. 
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MUSAMMAT LARAITI ia oTHEeRs (Defendants )* — 
Registration (Act XVI of 1908), section 88—Registration—Validity—Jurisdic- Piaeort, J. 
tion of registering oficer—Property included in morigage-deed within juris- WaALsH, J, 
diction of registering officer—Vendor having no title to ii— Fraud. 
Where in a mortgage-deed certain immovable property was included 
which actually existed within the jurisdiction of the registering officer 
but the mortgagor had uo title thereto, and the deed was daly registered, 
held that the registration was not vitiated by the fact of the mortgagor’s 
want of title when there was uo knowledge on the part of the mortgagee 
and no collusion between the mortgagor and mortgagee. 
Brojo Gopal v, Abhilash, [1909] 14 0. W. N., 532, followed; Haren- 
dra Lal v. Haridasi, I. L. R., [1914] 41 Oal., 972, distinguished. 
- Wrst ArreaL from a deoree of Basu Ksurzop Gorau BANBRJI, 
Subordinate Judge of Budaun. 
B. E. O'Conor and Igbal Ahmad, for the appellant. 
Tej Bahadur Sapru and Gulzavi Lal, for the respondenta. 
The judgment of the Court was delivered by 
Wausu, J.—We have come to the conclusion that this appeal Walsh, J. 
must be allowed and the suit sent back for re-trial. The suit is 
brought upon two simple mortgage bonds by the plaintiff against 
°F, A. No. 91 of 1916.. å 
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the widow of one Bijai Singh. Bijai Singh borrowed two sums— 
one of Rs, 6,000 and the other of Rs. 1,000 in the month of 
August, 1902, and by two documents executed respectively on the 
26th and 27th of August hypothecated in respect of those loans 
certain property set out in the schedule to the bonds. He was in 
ufgent néed of money on the 29th or 30th of August for the pur- 
pose of lodging it in court in respect of a decree which he had 
obtained in a pre-emption suit. He had been a member of a joint- 
Hindu family who had partitioned their property by means of 
an award in the year 1896. That award was carried out by a 
decree in the same year. The father, Sher Singh, had died in 1897. 
By the award the property was partitionsd between his four sons 


_Bijai Singh, the mortgagor in question, Niranjan Singh, his brother 


who is still living, Shib Singh, a brother who is dead, and Dirgpal 
Singh, who is still living and who was at that time a minor. The 
property hypothecated by Bijai Singh, in these two documents in 
substance consisted of the property which he was awarded under 
that partition although it is not clear that it did not include some 
other property as well and also included 24 biswas in a certain 
mauza named Kachaura which had in fact been awarded in the 
decree to the minor Dirgpal Singh. Prima facie it would there- 
fore appear to be established, at any rate for the purpose of our 
decision to-day, that Bijai Singh had no title to this property and 
could not hypothecate it to the plaintiff. It is this which has 
given rise to all the difficulty in the ‘case. If this property had 
not been included in the bonds the registration office at Budaun 
would not have been the proper place under the Registration Act 
for the registration of the bonds. If on the other hand this 
property was included, then Budaun was the proper place for the 


‘registration of the bonds which were in fact registered at 
‘Budaun. The learned Subordinate Judge has dismissed the suit 


on the ground that the registration was invalid purporting to 
follow the decision of the Privy Oouncil in Harendra;Lal: Roy 
Chaudhri v. Haridasi Debi (1). We say purporting to- follow that’ 
decision because it is difficult to say what exactly the learned 
Subordinate Judge meant to find as s question of fact in his judg~ 
ment. The question which we have to decide asa matter of law 
is this whether when property is admitted to be in existence and 
has been included in a mortgage-deed but is shown not to have 
been the property of the mortgagor the fact that the document 
has beén registered in the district to whioh that property belongs 
is sufficient to invalidate the registration when that property is 
the only property hypothecated within the registration district. 
A priori on reading section 28 of the Indian Registration Aot 
No. XWI of 1908 there would appear to be no ground for this 
contention. The section provides that “the document shall be 
presented for registration in the office of a Sub-Rogistrar: within. 


(1) [1914] I L. R., 41 Cal, 972. 
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whose sub-district, the whole or some portion of the property to 
which such document relates is situate.’ Whether or not the 
mortgagor had a good title to this piece of property does not 
affect the question whether this property is situated in the district 
where registration took place and whether the document relates 
to it. It would be a strange result if it were the law that upon 
proof that the mortgagee had obtained no title to a small portion 
of property on'account of which the place of registration was 
selected that he should lose not only the benefit of his security 
over that small portion but the entire benefit of the hypothecated 
property, particularly when, as might happen in many cases he 
had been deceived by the mortgagor. This is the view which has 
been taken by atwo Judge Bench in Calcutta in the case of 
Brojo Gopal Mukerji v. Abhilash Chandra Biswas (1), which is 
not reported in any authorised report but which is to be found in 
14 C. W. N., 532. We think that decision might be reported 
in the authorised reports, The Judges refer to a decision of 
the Privy Council many years ago in which it was held that a 
small portion of the property covered by the deed was sufficient 
to give the Sub-Registrar jurisdiction in whose sub-district- that 
portion was situate. We agree with the decision of the Calcutta 
Bench and it therefore becomes a question of fact and it is really 
a question of fact in every case whether, as the Privy Council says 
in its Judgment in 41 Calcutta, the parties ‘have intentionally by a 
mutual collusive arrangement inserted in the deed property either 
which does not in fact exist or which, while in existence, is not 
intended by either of them to bea part of the security. Where 
‘the parties are colluding for the express purpose of evading the 
registration law, in such case, applying the Privy Oouncil decision 
to the section, the result would be that the deed in question does 
not “ relate ” to the property inasmuch as neither party had any 
intention of dealing with the property. On the other hand where 
the réal-fact is that the parties intended to deal with the property, 
the condition of the mortgagor’s title does not affect the question 
of registration. Applying these principles which we think are 
clear and well settled, the question which we have to determine 
in this case is whether it is proved that the mortgagee was aware 
of the defect in the mortgagor’s title and expressly consented to 
the inclasion of this property in the deed for the purpose merely 
of complying with the Registration Law. [nour view nothing 
short of a finding to that extent would be sufficient and the finding 
if arrived at must be supported by clear evidence. It is suggested 
in this case that there is in the first place evidence of the fact. 
That is undoubtedly true ; but the evidence on this point is far 
from satisfactory. On the one hand the plaintiff himself’did not 
go into the box and has exposed himself to jast criticisms on 
that account; but it is difficult to see what more he could have 


(1) [1910] 14 0. W. N., 582. 
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said than the documents which were presented on behalf of Bijai 
Singh unless he was prepared to admit what the defendants allege. 
Now the documents, the khewat and the revenue records, 
generally, were such as to justify the acceptance by any 
purchaser or mortgagee, of Bijai Singh’s title to this piece of 
property. For reasons of their own, possibly not unconnected with 
a scheme of this kind, the family had deliberately entered Bijai 
Singh’s name ag being in possession of this property although it 
had been awarded to his minor brother. A witness named 
Sham Lal was called on behalf of the plaintiff. He deposed that 
Bijai Singh came to the house of the plaintiff with his brother 
Niranjan Singh and when asked with reference to this property 
referred the plaintiff to the khewat, and that the plaintiff saw 
the khewat and next day asked his servant Pandit Gumani Lal 
to inspect the registers of the Registration Office. That evidence 
although not supported by the testimony of the plaintiff himself 
might have been contradicted by Niranjan Singh and was not. 
A pleader who has been prectising since 1880 and has acted for 
the defendants for many years and is now indebted to them in an 
amount of Rs. 800 or Rs. 900 was. called by the defendants 
although he had been summoned by the plaintiff, and it is upon 
his evidence and his evidence alone that it is suggested that it is 
proved that the plaintiff knew quite well that this was a fictitious 
entry in the deed. He attested both the doouments and identified 
Bijai Singh at the time of the registration. He knew the actual 
ownership of the property perfectly well and was under the 
Impression according to him that this fictitious inclusion of-the 
minor's property in the deed was done to avoid the journey to 
Dataganj where registration would otherwise have taken place and 
to enable Bijai Singh to borrow money for the satisfaction’ of the 
pre-emption decree. Whatever the profession may have thought 
before the Privy Council decision, we are of opinion that an act 
of this kind on the part of a professional gentleman who is-said to 
be a gentleman of respectability was highly questionable. However 
that may be, we have to consider whether his evidence: really 
proves anything against the plaintiff. He says that all “of them 
including himself, BijaiSingh and the plaintiff, knew that the 
property did not belong to Bijai Singh. Wedonot think that 
this is evidence that the plaintiff knew. It is merely an expres- 
sion of opinion on the part of the witness. He does not tell 


us how the plaintiff is supposed to have known. or how. he -> 


came. ‘bo*know that the plaintiff knew. Nothing would have been 
easier if there was any ‘substance in the allegation than 
for the witness to have stated in unequivocal terms to the court 
how the plaintiff became acquainted with the true state of the 
facts. In the presence of the document which- absolutely con- 
tradicted the witness we think there was no evidence that the 
plaintiff knew, and therefore no evidence that he was a conscious 


é 
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party to the fictitious entry in the deed. Inasmuch as it was 
admitted that the property was in existence and was supposed to 
be in the possession of the mortgagor the onus was on the defen- 
dants to show that both parties intended the entry to be fictitious. 
We do not think the court below really found that the plaintiff 
knew. It was prepared to accept the pleader’s evidence but it does 
not expressly find any knowledge at all on the part of the plaintiff. 
On the other hand it is said in the Judgment that the question is 
whether the plaintiff should not have made more careful inguiries 
at the time. This question would be quite irrelevant if the court 
below held that the plaintiff knew the realtrath. It appears to 
us that the decision has gone against the plaintiff merely on the 
finding that the plaintiff ought to have known under all the circum- 
stances that Bijai Singh had no power to transfer mauza Kachaura 
and that therefore he was not acting in good faith. This is not 
sufficient. The appeal must be allowed with costs and the case 
remanded to the court below to be tried out on the merits. 


á Appeal allowed, cause remanded. 


SYED ALI RAZA (Plaintif) 
versus 
SANWAL DAS anp ormgERs (Defendants) * 


Mohammedan Law——Bhia——Waq? created by trust-deed—Ownership in property 
not divested from date of execution of desd—Validity of waqf. 

Where a Mohammedan and his wife, Shias by persuasion, purported to 
create a wagf by means of a trust-deed, but the deed did not divest the 
ownership of the executants fromjthe date of execution, held that the 

wags was invalid. 


_ Frest APPEAL from a decree of J. B. Munpue, Esq, Subordi- 
nate Judge of Jaunpur. 


Syed Maqsud Ali Khan, a Mohammedan of the Shia sect, and his 
wife executed in 1863 a deed of “ supurdnama” in respect of their 
property. The plaintiff, who was their daughter's daughter's son, 
alleged that the deed of 1863 created a wagf of the said ‘property 
in favour of the wagif’s children and descendants, that the property 
had since been managed as wagf property, but that certain creditors 
were recently taking proceedings to bring it to sale in exécution 
of their decrees. The plaintiff, therefore, claimed a declaration 
that the property was wagf property and not saleable in execution 

°F, A. No, 146 of 1916, 
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of the said. decrees. The main plea in defence was that no valid 
wagf had been created by the deed of 1863. It was found by the 
court of first- instance that the deed created only a perpetual 
settlement in favour of the family and descendants, that there was 
no endowment at all for any religious or charitable objects, not 
even in the event of the family becoming extinct, and that the 
wagifs had not divested themselves of their ownership or power 
of alienation in respect of the property. On these findings the court 
held that the deed of 1863 did not constitute a valid wag/, and 
dismissed the suit. The plaintiff appealed to the High Gourt. 


S. M. Sulaiman, (with S. A. Haidar), for the appellant —This 
is a case of a Shia wag/ in favour of the wagif’s family and des- 
cendants. All doubts about the validity of such’ wagjs have been 
removed by Act VI of 1913. That Actis a ‘ declaratory” Act 
and nota “remedial” Act. It is in respect of remedial Acts only 
that the question from what date the Act is to take effect can arise. 
A declaratory Act simply declares what the law is, and whenever 
the point-arises the court has to accept and apply that law. 


Even if it be held that the new Act cannot be invoked in my 
aid and I am obliged to fall back on the. Shia Law as, interpreted 
prior to the Act, the wag/ is valid. * The Privy Oouneil decisions 
do not touch the present case. For, there was never äny case of . 
wagf under the Shia law which went up to the Privy Council ; s80, 


- the Privy Council has never held that under the Shia law there 


should be a substantial dedication for charitable purposes before 
a wagf can be regarded as valid. In fact the Shia law lays down 
no such condition, and under it a wag/ in favour of the family or 


: _ descendants is perfectly valid. I am supported by ide 


Ameer Ali: Mohammedan Law: 4th Edition: Vol: I, pp. 608, 514, 
520 etc., 


and by certain passages and extracts from “ Shara Tima,” “ Jama- 
ul-Magasid, ” & Sarair,” “ Jawahir-ul-Kalam” and “ Masalik” : — 


I— Shara Luma, printed at Teheran page 10}. 


And (if he says, “I entailed, dedicated, consecrated and allotted for 
charitable purpose ” the general coùtext shall prove the wagf e. g., per- 
petuity, prohibition of selling, making gift or inheritance. Then it 
(the wagy) shall be clear. It ig also held that the first two (restrictions) 
are clear enough (to prove the wagf) without any addition. 


lT—/Jawahir-ul-Kalam printed at Teheran. 


If he said “1l make wagf for my children and their progeny ” 
and the children die without progeny it will go to the poor.- ` 


Till —Sarair by lone Idris, printed at Teheran page 376. 


And when aman makes wagf in favour of his offspring and the 
chilgren of his offspring or in favour of his offspring only and does 
not say that it is for his progeny, the children of his offspring. shall be 
included am ongst them, that is the Issues of daughters as well as-sons 
because all our doctors are unanimous about it and .because.the word 
“issue” ig used For all of them in Janguage as well as in religion. 
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IV.—Saraivy by Ibn Idris, printed at Teheran, page 524. Ovi ` 
And if he says that it isin favour of his progeny, offspring or 1918 
descendants all the grand children who are the iseues -of -sons and 
daughters shall be included, for the words progeny, offspring or descen- Sen kes 
dants are used for all of them. RAZA 
V —Jawahir-ul-Kalam, printed at Teheran. v. 


When aman’ makes wagf iu favour of bis progeny, brothers or SANWAL Das. 
relations, the extension of the term shall include males and females and 
near and remote relations. 


VI— Shara Luma, printed at Teheran page 106. 


And the prinoiple is non- -preference unless a man gives preference 
either in plain words or by eaying * acoording to the book of God” 
eto. 


VI.— Janiġ- wl- Maqasid, printed at Teheran page 517. 


And if he makes the condition (in wagf) of some order (of succes- 
sion) or preference or distinction it would be binding, for instance, if he 
imposes the condition of an order, (of succession) among his, near or 
remote relations or between the relations of first group and second group 
or he gives the near relations a preference over the more remote or he 
makes some other distinction, it is inoumbent to fulfil the condition. 
For sach a condition is not against the meaning of wags and it is 
incumbent to fulfil it. a 


VT “Sarat lin Idris, printed at Teheran page 357. 

I have said that when a man makes a wagf in favour of his 
children the males and the females shall get equally unless he makes 
a condition to give some of them preference over the others. For if 
he says this toagf ias in favour of them according to the Book of the 
great God” it shall be in favour of them Ín this way that the male's 
share shall be equal to the shares of two females. 


7 = Jawahir-nl-Kalam, 


And the saying of Askafi that, the males shall get double of the 
fomales in wagf for children and descendants, is a mis-application (of 
the verse) unless the wagf is made for them according to inheritance. 
But the express omission of conditions shall (prove) equality in sharers 
which is evident. 


X.—Masalth, printed at Teheran page 276. 


- And the principle (of waqf) requires equality (of shares) except 
uhan it ia removed by some explicit mention like inheritance or dis- 
tinction just as a man makes a condition to give preference to some 
over othera. 

The lower court has relied on two cases, arising under the 
Shia law, of this High Court; namely, | 
Murtasai Bibi v. Jumna Bibi, [1890] I. L. R., 13 AIL, 261 ; 
Hamid Ali v, Mujawar Husain Khan, [1902] 1. L. R., 24 AlL, 267. 
But those cases are distinguishable. They were cases of wag/ 
by bequest, which under the law as then interpreted was regarded 
as invalid. But now the Privy Council has held that a wag/ can 
be validly created by will, according to the Shia law. 


aa Ali Khan y. Anjuman Ara Begam, [1903] I. L. R., 25 All. 
236. r. 0 ; o 
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Surendra Nath Sen and Gokul Prasad, for the respondents, 
were not called on. , 


The judgment of the Court was delivered by 


Piagorr, J.—The question in issue in this appeal, as it was in 
the court below, is whether a valid wagfis created by a certain 
Sipurdnamah, or trust deed, of the 27th of December, 1863, 
executed by a Shia gentleman of the name of Syed Maqsud Ali 
Khan and his wife, Alwah Bibi. We have been taken through the 
document in question. It does not divest the executants in presenti 
of their ownership or power of alienation in respect of the property 
therein dealt with. It is true that it contains a recital to the effect 
that Saiyed Moagzam Ali, the eldest son of Saiyed Maqsud Ali 
Khan has already been entrusted with the management of the 
landed properties belonging to the executants and that this manage- 
ment is to continue under the deed. But.a mere power of manage- 
ment may be revoked at any time by the owners of the property. 
The document also contains provisions as to what is to happen on 
the death of the executants, but those provisions do not operate 
go as to divest the executants of their ownership from the date of 
execution of the deed, The other points taken in the memoran- 
dum of appeal are covered by the authorities relied on by the 
trial court. Adurtazai Bibi v. Jumna Bibi (1), and Hamid Aliv. 
Mujawar Husain Khan (3). It is true that a certain portion of the 
reasoning on which the decision of the learned Chief Justice of 
this Court in the latter of these two cases proceeds is invalidated 
by a subsequent decision of their Lordships of the Privy Council 
in Bagar Ali Khan v. Anjuman Ara Begam (8), by which the right 
of a Shia to create a wagf by will was recognized, assuming of 
course that the testamentary disposition of the property amounted} 
in other respects to a valid wagf under the Mohammedan Law. 
This, however, does not seriously affect the weight of the decisions 
above referred to. We do not feel at all disposed to re-consider at 
this time of the day the question of law disposed of by .the two 
decisions above referred to. The effect of the Musalman Wa 
Validating Act of 1913 can be considered hereafter when the 
court has before it a document executed in virtue of the ‘power 
recognized by that enactment. We are content to say that, so far 
as this appeal is concerned, the pleas taken in the memorandum of 
appeal either depend upon the construction of the deed of 1863, 
on which point our decision is against the appellant, or are conclud- 
ed by authorities of this Court which we are in no way disposed 
to re-consider. We, therefore, dismiss the appeal with costs. 

B. K. M 

: : Appeal dismissed. 

(1) [1890] L L. R., 18 AML.,'261. (2) (1902] I. L. R., 24 All, 257, 
(3) [1908] I. L. R., 25 AH., 236. 
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- SURAJBALI SINGH ann oreps (Defendants) 
) versus 


MOHAMMAD NASIR anp orners (Plaintif‘s)* 


Pre-emption—W ajib-ul-arz—-Custom or contract—Interpretation of document, 
When considering the existence or non-existence of a eustom of pre- 


emption the language of the particular wajib-ul-arz ought to be takon 
into consideration. 


Consequently, where the only evidence in proof of a custom of pro- 
emption was the -wajib-ul-ara which recorded that when property was 
bought or mortgaged by a stranger, the co-sharers were entitled to take 
it in the event of sale at sixteen years’ purchase and in that of a mort- 
gage at eight, and it then recorded a statement that a person had a right 
to redeem a mortgage in which ho had no interest :—Held that the entry 
in the wayib-ul-are on the very face of it disproved the existence of a 
custom. E 


l SECOND APPEAL ee decree of Basu BANKE Besant LAL, 
District Judge of Azamgarh, confirming a decree of Pandit Suraj 
Narain Majju, Subordinate Judge. 


Pre-emption suit. 

Tej Bahadur Sapru, for the appellants. 

S, A. Haidar and Syed Raza Ali, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 
tion. The plaintiff alleges that a custom of pre-emption prevailed 
and adduced in evidence an extract from the wajtb-ul-arz of 1872. 
This is the only evidence adduced on behalf of the plaintiff of the 
existence of the custom. One has only to peruse the entry to 
come to the conclusion that it was almost impossible that this 
could have been a record of a custom. It provides amongst other 
things that as soon as a stranger has bought or mortgaged the 
property the co-sharers in a certain order are entitled to take the 
property in the case of a sale at sixteen years purchase and in the 
case of a mortgage at eight. It further goes on to record a right 
of a person to redeem a mortgage in which he has no interest what- 
ever. As against this piece of evidence (if it can be so called), 
the defendant vendee adduced a decree of the year 1878. In that 
litigation the plaintiff who now seeks pre-emption had purchased 
a share in the village as a stranger. A suit was brought*’against 
him for pre-emption, the then plaintiff basing his claim upon this 
very entry in the wajib-ul-arz. The present plaintiff (then vendee) 
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pleaded that there was no custom and that the record in the wajib- 
ul-arz was merely the record of a contract, which was not binding 
on his vendor, because it had not been verified by him. Reading 
the judgment in the previous litigation the then plaintiff and his 
advisers apparently hardly thought it possible to rely upon the 
entry in the wajib-ul-arz as the record of a custom, It was relied 
upon chiefly as the record ofa contract. Had it been possible for 
the then plaintiff to rely upon it as a custom, it would have been 
greatly to.his interest to do so, because he would have. been saved 
from any real or supposed obligation to prove that the wajib-ul-arz 
had been verified by the then vendor. It may be mentioned in 
passing that the wajib-ul-arz was then only about six years old, 
and presumably many of the persons who had verified it were still 
living. The lower appellate court has found in favour of the 
plaintiff. In doing so the learned Judge has not discussed, or 
apparently considered, the language in the record in the wajtb-ul- 
arz. The language of that document ought certainly to have been 
taken into consideration when considering the existence or non- 
existence of the custom. In dealing with the previous litigation 
the learned District Judge says “ The only documentary evidence 
urged on behalf of the appellants is a copy of a judgment of the 
Subordinate Judge of Azamgarh, dated the 31st of May, 1878. It 
appears that the plaintiff to this suit was a vendee in that case 
and that it was dismissed ona finding thata contract or custom 
of pre-emption was not proved. ,I think a solitary judgment does 
not rebut the presumption raised by the record of custom of pre- 
emption in the wayjib-ul-arz.” 
From these remarks it would appear that the learned District 


_ Judge completely lost sight of the significance of the faot that 


the person who was now seeking to get the property had actually 
pleaded in the year 1878 that there was no right of pre-emption 
founded either upon custom or contract and that he had been 
successful in this plea. In our opinion there was no trial of the 
issue by the lower appellate court onthe evidence and we are 
entitled to deal with the evidence ourselves. As already pointed 
out the sole evidence in support of the existence of the custom 
was the entry in the wajib-ul-arz which (as we have already said) 
on the very face of it almost disproves that it is the record of a 
custom; while on the other hand we have the plaintiff coming to 
this village as a stranger in the year 1878 after pleading success- 
fully that there was neither custom nor contract. In our opinion 
the evidence was wholly insufficient to establish the existence of a 
custom. We accordingly allow the appeal set aside the decreas 
of both the courts below and dismiss the plaintiff's suit with costs 
in all courts. 


Appeal allowed. 
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NANNHU ann oruers (Plaintiffs) 


VETEUS 
SRI THAKURJI MAHARAJ anp orners (Defendants)* 
Agra Tenancy Act (1I of 1901), sections 158, 167—Resumption of rent-free 
grant——Jurisdction of Civil and Revenue Court—Revision to High Court. 

An application was made to -the Revenue Court for partition. Certain 
persons objected that they had become proprietors of a certain share by 
reason of their having held it as a rent-free grant for more than fifty 
years and for two generations. The Revenue Court held that this was 
a question of proprietary title and referred the parties to the Civil Court. 
The latter thereupon brought a suit io the Civil Court for the declaration 
contended for by them. The court of first instance held that it was 
not a question of proprietary title and that the suit was cognizable 
by the Revenue Coart. The plaint was accordingly returned for pre- 
sentation to the propor ccurt. The decision of the first court was 
affirmed by the District Jadge in appeal :—Held, in revision, that having 
regard to section 167 of the Tenancy Aot and to the fact that cases 
under section 158 of that Act are mentioned in the fourth schedule 
to it as cases cognizable by the Revenue Court, a suit for a declaration 
that muafi rights had ripened into proprietary rights could only be 
brought in the Revenue Court ani not in the Civil Court. Daldeo Singh 

v Mardan Singh, [1910] 7 A L.J.R, 818, followed. 
Civiu Revision, from an order of Panpit Sotr RAGHUVANSA 

Lat, District Jadge of Farrukhabad, 


The first defendant applied in the Revenue Court for partition 
of his share in certain zemindary property. The plaintiffs put 
in an objection claiming that they held proprietary rights in 
certain rent-free plots by reason of their having held the same for 
more than two generations and for a period of more than fifty 
years. The Revenue Court was of opinion that the objection was 
one raising a question of proprietary title, and referred the plain- 
tiffs to the Civil Court. Accordingly, they filed a suit in the 
Civil Court for a declaration that they had acquired proprietary 
interest in the plots by reason of their having held rent-free for 
more than two generations and more than fifty years. The court 
of first instance held that the suit was cognizable exclusively by 
the Revenue Court, and ordered the plaint to be returned. The 
plaintiffs appealed to the District Judge, who upheld the deci- 
sion of the first court. The plaintiffs applied in revision to the 


igh Court. 
Hig © Civil Rov. No. 8 of 1918. 
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Gulzari Lal, for the applicants, contended that the present suit 
for declaration of proprietary title was cognizable by the Civil 
Court. The lower courts had relied on item No. 38 of group (e) 
of the fourth schedule of the Tenancy Act, but the suit provided 
for therein was a suit “for the assessment to revenue of a rent- 
free grant.” The present suit was clearly not such asuit. More- 
over, the present suit was one by the holders of a rent-free grant, 
whereas the suits contemplated by chapter X of the Tenancy Act 
would appear to be suits by the zemindar alone as against the 
holders of rent-free grants. 


Sections 150 and 158 of the Tenancy Act when read together 
made it clear that if a proprietor brought a suit of any of the des- 
criptions mentioned in section 150, and if in that suit the circum- 
stances mentioned in section 158 were proved, then the court would 
make the declaration that the holder had acquired proprietary 
rights. But it was only in a suit by the zemindar under section 150 
that such a declaration could be made. The present suit was, 
therefore, quite different from suit No. 38 of group (o) of the 
fourth schedule. Nor was it a suit falling within the description 
of any other suit in the schedule. Suits for declaration were 
dealt with under No. 34 of the schedale, but they were limited to 
the matters specified in section 95. A rent-free grantee was not 
a tenant, and soa suit by him could not come under that section. 


For these reasons the suit was cognizable by the Oivil Court. He 
relied on i 


Bachchi Lal v. Muhammad Majid-ul-lah, [1909] 6 A. L. J. R., 527. 


Lastly, it was by the direction of the Revenue Oourt that the 
plaintiffs had come to the Civil Oourt ; it was prayed that the High 
Court should point out the proper forum where they should go. 


Suvendra Nath Sen, for the opposite party, relied -upon ‘the 
case of | 


Baldeo Singh v. Mardan Singh, [1910] 7 A. L. J. R., 818, 


and contended that section 167 of the Tenancy Act stood in the way 
of the Civil Oourt taking cognizance not only of the suits set 
forth in the fourth schedule but of any matter or dispute in respect 
of which such suit might be brought. Moreover, if the applicants’ 
contention were right, the result would be that the declaratory 
suit in the Civil Court would be but a preliminary canter after 
which they would have to go to the Revenue Oourt to have the 
revenue assessed. The policy of the law being that a multiplicity 
of proceedings should be avoided, it was but Just and proper that 


they should get the two things done in one and the same suit.in 
the Revenue Court. ie Po E S ip 


Gulzari Lal, replied. 


* 
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The judgment of the Court was delivered by 


Bansal, J.—The facts out of which this case arises are these:— 
The first respondent applied to the Revenue Court for partition 
of his share in certain zemindari. The present applicants put in 
an objection claiming that they had acquired proprietary interest 
in certain plots of land which they were holding as rent-free 
grantees. The Revenue Court considered this objection to be an 
objection raising a question of proprietary title and referred the 
present plaintiffs to the Civil Court. Strictly speaking this order 
was not correct. The court holding ihe partition proceedings 
could very easily have disposed of the objection on the ground 
that no court had yet declared that the objectors had acquired 
proprietary title. However in accordance with the direction of 
the Revenue Court the plaintiffs instituted the present suit in 
the Civil Court claiming a declaration that by reason of -their 
holding the rent-free grant for more than fifty years and for two 
generations they had acquired proprietary interest in the land 
in dispute. The court of first instance held that such a suit was 
not cognizable by the Civil Court and returned the plaint for 
presentation to. the proper court. On appeal this order was 
affirmed by the lower appellate court. The present application 
is-one for-revision of the order of the appellate court and the 
contention is that the suit was cognizable by the Civil Court. 
We are of opinion that the view taken by the court below is right. 
Under the provisions of section 158 of the Agra Tenancy Act 
it is the Revenue Court alone which could make a declaration 
_ that the muaji rights had ripened into proprietary rights. Having 
regard to the provisions of section 167 and the fact that cases 
under section 158 are mentioned in the fourth schedule as cases 
cognizable by the Revenue Court, a suit like the present could 
only be brought in the Revenue Court and not in the Civil Oourt. 


The matter is concluded by the authority of the.case of Baldeo_ 


Singh v. Mardan Singh (1). Following that ruling we hold that 
the present suit was not cognizable by the Civil Oourt and the 


only court in' which the plaintiff could have claimed the declaration. 
which he sought was the Revenue Court. We accordingly dismiss - 


the application with costs. - 
TBK M Application dismissed, 
(1) [1910]7 A. L. J. Rq 818. 
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MATHURA AND OTHERS 
VENSUS 
EMPEROR ° 
Criminal Procedure Code (Act V of 1898.), sections 15, 850-——Rules framed by 


Local Government, validity of—Honorary Magistraies—Absence of mem- 
ber—Hearing of case by one Bench and judgment pronounced by another. 


The Local Government by viitue of the power conferred on it by 
section 15 of the Criminal Procedure Code, appointed three persons as 
Honorary Magistrates, and also provided that two of them at one time 
might form a quorum. Certain persons were placed upon their trial 
under the Gambling Act, before a Bench consisting of two of such mem- 
bers, The case was heard by them but the delivery of the judgment was 
postponed. On the day on which judgment was pronounced one of the 
members who constituted the Bench on the former oocagion was re-placed 
by another of the members appointed and he had not heard the evidence 
cic., in the case. Judgment Was given convicting the accused :— 
Held, in revision (1) that the rule appointing three persons to oon- 
stitute a Bench of Honorary Magistrates was not ulira vires, and that the 
quorum would be vested with all the powers conferred on the Bench ; 
(2) that as one of the members oi the second occasion when judgment 
was pronounced did not hear the evidence ete., it was difficult to say 
that the accused were not prejudiced and consequently the trial was 
illegal. 


_ Ormsa Revision from an order of C. L. ALEXANDER, Esq., 
District Magistrate of Farrukhabad. 


Under the powers conferred by section 15 of the Oode of Cri- 
minal Procedure the Local Government had appointed Jan Alam 
Khan, Nazir Ali Khan and Chaube Peare Lal to constitute a Bench 
of Honorary Magistrates at Kaimganj, district Farrukhabad. One 
of the rules framed under section 16 of the Code, and in force in 
the district of Farrukhabad, provided that when a Bench was 
composed of three members any two of them should “forma 
quorum.” And the next rule provided that if the Bench held an 
adjourned sitting for the disposal of a part heard case, and the 
members at the adjourned sessions were not the same as sat at the 
first hearjng of the case, the provisions of section 350 of the Code 
of Oriminal Procedure would be held to apply to the case. 


7 Or. Rev. No. 394 of 1918, 


d 


+ 
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Certain accused persons were placed before the Bench for trial 
of an offence under the Gambling Act. On the first day of hearing, 
Jan Alam Khan and Nazir Ali Khan were the members present 
and on that day the evidence for the prosecution was recorded. 
At the next hearing of the case the members present were Jan 
Alam Khan and Chaube Peare Lal. The accused were asked whe- 
ther they desired the Bench then sitting to commence the trial 
de novo, and they gave their consent in writing to the Bench pro- 
ceeding with the case from the stage which it had already reached. 
On that date the prosecution witnesses were cross-examined, the 
defence witnesses were heard, the accused were examined and the 
arguments on both sides were heard. The case was adjourned for 
delivery of judgment. On the adjourned date judgment was deli- 
vered by Jan Alam Khan and Nazir Ali Khan, convicting and 
sentencing the acoused to a fine. The accused applied in revision 
to the District Magistrate, and then to the Sessions Judge, on the 
ground that the judgment was illegal, as it was not pronounced by 
the same Magistrates who had heard the case on the second date. 
Both the District Magistrate and the Sessions Judge dismissed the 
application. The accused then applied to the High Court. 


Peary Lal Banerji, for the applicants ——When-the accused con- 
sented to the trial proceeding before the iwo Magistrates who sat 
on the second day, the intention was that those two Magistrates 
should proceed with the case and goon to decide it. It was not 
merely a consent to a casual substitution of one member of the 
Bench for that day only. 


Further, the whole of the defence evidence and the arguments 
were heard by the Magistrates who sat on the second day, and the 
accused were prejudiced by judgment being delivered by s member 
of the Bench who had sat on the first day but bad not heard the 
rest of the case. 


Under the rules framed by the Local Government the provi- 
sions of section 350 of the Code of Criminal Procedure had been 
made applicable to trials by a Bench of Magistrates ; and according 
to that seotion the judgment was illegal. ` 


The following oases were cited and discussed : 
Hardwar Singh v. Khega Ojha, [1893] I, L. R, 20 Oal., 870; 
Queen-Empress v. Basappa, [1895] 1. L. R., 18 Mad., 394 ; 


~ Re Subramania Ayyar, [1918] I. L. R., 38 Mad., 304. 


Finally, the case was of a trivial nature,cand a re-trial should 
not be ordered ; reference was made to the case of 


Abdul Asie v. Emperor, [1916] 15 A. L. J. R., 287. 
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R. Maleomson, ' (Assistant Government! Advocate) for the 
Crown.—The accused did not object to the constitution of the 
Bench on the third day of the hearing. Under section 350 of the 
Code of Criminal Procedure the accused bad the option of raising 
such objection if they so desired; but they did not choose to 
exercise it, and the trial and conviction were legal. 


The Local Government had framed rules which allowed only 
two Magistrates cut of the three to forma quorum. A quorum 
was paturally vested with all the powers and jurisdiction of the 
complete Bench. There was no want of jurisdiction at any stage 
of the trial. 


. The Calcutta High Ccurt bad held in the case cited by the 
applicants tbat the rules fremed by the Lecal Government were 
ultra vires ; but ihat was not justified. The rules were within ihe 
competence of the Local Government, 


Peary Lal Banerji, was heard in reply. 
The following judgment was. delivered by 


Piacort, J.—In this case the three applicants, Mathura, Ganga- 
din and Jagannath, have been convicted of an offence under section 
13 of the Gambling Act, No. III of 1867. The one and only 
question raised by this application is whether the trial of the 
applicants was or was not vitiated by any illegality or material 
irregularity in connection with the vonstitution ofthe court which 
tried them for this offence. The court in question was a Bench 
of Honorary Magistrates sitting at the town of Kaimganj. -I find 
that the Local Government, in the exercise of the powers con- 
ferred upon it by section 15 of the Code of Criminal Procedure, 
had appointed three gentlemen, Mr. Jan Alam Khan, Mr. Nazir 
Ali Khan and Pandit Chaube Peare Lal, to be a Bench of Magis- 
trates exercising jurisdiction in this particular place. It is not 
denied that the offence of which the applicants were tried was one 
within the jurisdiction of the aforesaid Bench, or that the sentence 
passed was one within the competence of the said court. The 
point taken is as follows. 


There were three hearings of this case in the trial court. On 
December the 5th, 1917, the case was taken up by Mr. Nazir Ali 
Khan and Mr, Jan Alam Khan and the evidence for the prosecu- 
tion was recorded. On the 16th of December, 1917, when the court 
resumed its sitting for the trial of this case, there were present 
on the Bench Mr. Jan Alam Khan and Pandit Ohaube Peary Lal. 
The accused were asked to state whether they desired this Bench 
to re-commence the trial de novo, or rather, I should say, that they 
were asked whether they would like to have -the trial adjourned 
until the same two Magistrates who had commenced the trial 
should find it convenient to sit together again. The precaution 
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was taken of obtaining from the accused a written petition, in which 
they stated that they had no objection to the hearing of the case 
proceeding before the Bench as then constituted and added that 
they particularly desired that there should be no delay in the dis- 
posal of the case. I understsnd that at the end of the hearing 
of December the 16th, 1917, the evidence had been completely 
taken ; the accused had been examined aod arguments had been 
heard. Nothing was left to be done except for the court to 
pronounce judgment. The record does not make it quite clear why, 
under these circumstances, an adjournment of five days was ordered, 
but I am inclined to suspect that this was done under a Jona fide 
belief that the proceedings would be more regular if judgment 
in the case-were pronounced by the same two members of the 
Bench of Magistrates who had commenced the trial. It is admitted 
that on the 21st of December. no objection was taken on behalf 
of the accused persons to the action of Mr, Nazir Ali Khan and 
Mr. Jan Alam Khan in proceeding to pass judgment. As bearing 
on the legality of these proceedings it requires to be noted further 
that, under section 16 of the Code of Criminal Procedure, the 
Local Government, or subject to the control of the Local Govern- 
ment, the District Magistrate, is empowered to make rules for the 
guidance of the Magistrates Benches in respect of various subjects, 
including amongst others the constitution of the Bench for 
conducting trials. The Local Government of these provinces has 
issued for general information a set of draft rules and these have 
been generally adopted under the authority of the Magistrates of 
various districts. It is not suggested that these rules are not 
in force in the district of Farrukhabad, Indeed I understand from 
the orders of the District Magistrate and of the learned Sessions 
Judge on this record that the said rules are undoubtedly in force. 
Now under the second of these rules, it is laid down in respect 
of a Bench consisting of not more than three members, that any 
two of these shall forma quorum. In the next rule it is provided 
that, if the Bench holds an adjourned sitting for the disposal of a 
part heard case, and the members at the- adjourned sessions are 
not the samé as sat at the first hearing of the case, the provisions 
of section 350 of the Oode of Oriminal Procedure will be held 
to apply to the case. The present applicants have brought the 
question of the legality of their trial to the notice of the District 
Magistrate in appeal and have also laid it before the Sessions 
„Judge in revision. Both these courts have expressed the opinion 
that the proceedings of the Bench of Honorary Magistrates were 
justified under the rules above referred to and that the trial was, 
under the circumstances, a perfectly legal one. I have been 
referred to various decisions of the Calcutta and Madras High 
Courts, of which the most important is that of Hardwar Singh v. 
Khega Ojha (1). In that case the learned Judges of the Calcutta 
(1) [1893] I. L. B., 20 Cal., 870. 
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High Court laid it down very broadly, that an Honorary Magis- 
trate may not give Judgment and pass sentence in a case unless 
he has been a member of the Bench during the whole of the 
hearing of the case. The attention of the Hon’ble Judges had 
been drawn to a rule framed by the Local Government of Bengal, 
purporting to make the provisions of section 350 of the Code of 
Criminal Procedure applicable to a case, like the one now in 
question, but they held that this rule was ulira vires not being 
justified by anything in the provisions of section 16 of the Code 
of Criminal Procedure. The Madras High Court has in two 
reported cases adopted the same principle. I have seen the rules 
framed by the Local Governments of Bengal and of Madras under 
section 16 aforesaid. and I may say at once that these rules differ 
in one material particular from those framed by the Local Govern- 
ment of these provinces. They contain nothing similar to the 
direction given by Rule 2 of the rules framed under the orders of 
our Local Government, by which any two members of a Bench 
of Honorary Magistrates consisting of three members shall form 
a quorum. As to the meaning of that expression there can I 
conceive be no room for doubt. In the case of any Board of Direc- 
tors or other Committee, if there isa rule providing that so many 
members of the saic Board or Committee shall form a quorum, 
the meaning of the rule is that, as soon as the requisite number 


of members is gathered together, the entire authority of the 


said Board or Committee vests in the quorum so assembled, and 
obviously this authority extends to the transaction of business 
adjourned from a previous meeting as well as to the taking up of 
fresh business. The first question then about which there must be 
a definite decision 1s whether a rule directing that any two members 
of a Bench of Honorary Magistrates consisting of not more than 
three members shall form a quorum, is one which the Local 
Government was entitled to make, or to cause to be made, under 
section 16 of the Code of Oriminal Procedure. Asa mere matter 
of judicial interpretation it seems to me that such a rule clearly 
falls under seetion 16, clause (c) of the Code of Oriminal Procedure, 
being covered by the words :—* the constitution of the Bench for 
conducting trials.” When the Local Government appointed the 
three gentlemen already mentioned to be a Bench of Honorary 
Magistrates exercising certain powers within the limits of the 
town of Kaimganj, the inference would be, in the absence of any 
rule or order to the contrary, that the Bench would not be pro- 
perly constituted unless all three of the gentlemen named were 
present at each and all of its sittings. The Local Government 
regarded this as inconvenient and was of opinion that, for the 
convenjence of the public, the work which it desired the Bench of 
Magistrates at Kaimgan) to carry out could best be performed by 
appointing three Magistrates and then empowering any two of them 
to sit together as a complete court for the trial of cases or the 
transaction of other business. I repeat that in my opinion_it wes 
within the competence of the Local Government to pass orders to 
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this effect under the provisions of sections 15 and 16 of the Code 
of Criminal Procedure. 


I have now to consider what would be the result if the Local 
Government had issued no further directions for the guidance of 
this Bench of Magistrates. In my opinion the consequence would 
be that any trial commenced before any two members of this Bench 
could lawfully be continued before any other two members. The 
learned Judges of the Calcutta and Madras High Courts had no 
such rule before them as that which I have quoted regarding the 
number of Magistrates necessary to form a quorum, and the deci- 
sions pronounced by them are therefore of no direct application to 
the present case.. In saying this I do not wish to ignore the fact 
that on the principles laid down in the case of Hardwar Singh v. 


Khega Ojha (1), it would be cifficult to accept the proposition that - 


the Legislature intended to empower the Local Government to pass 
any orders the effect of which would be as above stated. I think 
that the learned Judges of the Calcutta High Court assumed, as a 
sort of major premise underlying the whole of their decision, that 
there was something repugnant to natural justice in the suggestion 
that the presiding officer of any court should pass any final deci- 
sion in a criminal trial, except upon evidence the whole of which 
had been tendered in his presence and heard by himself personally. 
I can only say that this proposition seems to me a very arguable 
one, and that under the Indian system of Oriminal Procedure the 
exceptions to this rule seem to me to outnumber the instances. I 
must admit therefore that I do not find myself able to approach the 
consideration of the question quite from the same point of view as 
that taken by the learned Judges of the Calcutta High Court. At 
the same time I have endeavoured to discuss, as a pure question 
of law, the question whether sections 15 and 16 of the Code of 
Criminal Procedure, read together, do or do not authorise the Local 
Government to make rulés, the effect of which would be that any 
iwo Magistrates out of a Bench of three or more should constitute 
a guorum for the transaction of all business and the hearing of all 
cases lawfully coming before such Bench for disposal, including 
the further hearing ofa criminal trial adjourned from a previous 
sitting. For the reasons stated I have come to the conclusion that 
the Local Governmentis so empowered and that the rules under 
which this Bench of Honorary Magistrates was constituted were 
perfectly legal. IfI am right so far, then the question of the com- 
petence of the Local Government to make the further rule direct- 
ing Magistrates’ Benches, under specific circumstances, to be guided 
by the provisions of section 350 of the Code of Criminal Procedure, 
requires to be discussed on a wholly different basis from that 
adopted in the decisions of the Calcutta and Madras High Courts. 
It becomes an exception in favour of accused persons, engrafted by 


(1) [1898] I. L. R., 20 Oal., 870. 
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the Government rules upon the general direction that any two 
members of a Bench of three Magistrates shall, for all purposes, 
form a quorum. In practice it amounts to nothing more than this, 
that the Local Government directs the Bench of Magistrates in 
question, if it should find it is sitting to take up an adjourned trial 
with a Bench differently constituted from that which commenced 
the trial of the case, and exception is taken on behalf of the accused 
to the trial proceeding under such circumstances, then either to 
re-commence the trial de nove, or to adjourn if to a subsequent date 
on which it may be found convenient for the same two Magistrates 
to sit who-had commenced the trial of the case. It is in facta 
direction to Benches of Honorary Magistrates that, under certain 
circumstances, they are to refrain, at the request of the accused, 
from exercising a power which would otherwise be theirs. Looked 
at in this way I think that the rule was one within the competence 
of the Local Government. If I were to hold the contrary it cer- 
tainly would not help the applicants in the present case. It is 
merely an exception engrafted by the Local Government upon the 
rule which it had previously made regarding the constitution of the 
Bench for conducting trials. 


Having said this I now come to the consideration of what took 
place in this particular case. Ihave not the slightest hesitation in 
holding that the proceedings of the 16th of December, 1917, were 
regular and proper and within the competence of the Bench of 
Honorary Magistrates. Strictly speaking this proposition is not 
challenged by the petition in revision which lies before me for dis- 
posal. What the petitioners object to is the procedure followed on 
the 21st of December, 1917, when two Magistrates, one of whom 
had not heard the cross-examination of the prosecation witnesses 
or the defence evidence, proceeded to dispose of the case. To the 
contention of the applicants on this point the courts below have 
in substance replied that it was for the accused persons to object 
on the 21st of December, 1917, when Mr. Nazir Ali Khan and Mr. 
Jan Alam Khan took their seats upon the Bench to pass judgment 
in this case. Technically the opinion expressed by the District 
Magistrate and by the learned Sessions Judge on this point is in 
accordance with the wording of the first proviso to section 350, 
clause (1) of the Code of Oriminal Procedure ; but it is important 
that District Magistrates, and this Court also, should not overlook 
the second proviso to the same sub-section. It does not matter 
whether the accused did or did not object to the constitution of the 
Bench on the 21st of December, 1917 ; nor is it necessary for the 
court to consider whether they had a reasonable opportunity of 
doing ,so, whether they may not have been taken by surprise, 
whether judgment may not have been pronounced under such cir- 
cumstances as left them no convenient opportunity of entering a 
protest. The real question is whether the accused persons were 
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prejudiced by the procedure adopted on the 21st of December, 
1917. A question such as this is one which the court can only 
examine with reference to the general circumstances of each parti- 
cular case. Ordinarily speaking one would be inclined to hold that 
it is prejudicial to an acoused person that judgment should be passed 
against him by a Magistrate who has only heard the prosecution 
witnesses examined in chief, and was not present at their cross- 
examination or at the hearing of the defence evidence. So far as 
the record before me goes I cannot feel certain that Mr. Nazir Ali 
Khan had himself perused the entire record of the cross-examina- 
tion of the prosecution witnesses and the depositions of the wit- 
nesses for the defence. He most probably did so; but he may have 
accepted his learned colleague’s account of what had taken place 
at the silting of December, the 16th. Moreover, although I am 
reluctant to refer to a matter of this sort, I cannot altogether shut 
my eyes to the fact that the accused persons are all Hindus, and 
that the case was one of sucha nature that these accused persons 
may well feel that it was an advantage to them to have a Hindu 
gentleman present on the Bench when the matter was finally dis- 
posed of, specially when the question of sentence was being consi- 
dered. I think therefore that the Honorary Magistrates in this 
case committed an error of judgment when they did not proceed to 
dispose of the case on the 16th of December, and I am not prepared 
to say that the accused may not have been prejudiced by the pro- 
cedure followed at the final hearing of the case. ` 


Under these circumstances the order which I pass is that the 
proceedings of the 21st of December, 1917, be set aside, the con- 
viction and sentence be quashed, and that the case be returned to 
the same Bench of Honorary Magistrates to be disposed of from 
that stage at which, in my opinion, an error was committed. In 
effect my order is thatthe two Magistrates who presided at the 
hearing of December 16th, 1917, namely Mr. Jan Alam Khan and 
Pandit Chaube Peary Lal, do proceed to consider their decision in 
this case and to prepare a judgment and deliver the same in due 
course of law. The record is returned with the above directions. 

B. K. M. Record returnede 
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HIRDEY NARAIN (Judgment-debtor) ` 
versus 
ALAM SINGH (Deeree-holder)* 


Pre-emption—Extention of time fixed for paymeni— Decree becoming final. 


A decree in a pre-emption cage in ita very terma becomes a deoree in 
favour of the defendant vendee when the conditions imposed on the 
plaintiff have not been complied with, and no court has any power to 
alter the terms of the decree, when it has become final, so as to extend 
the time allowed for payment. 


Exrootion ÑECOND ÅPFEAL froma decree of J. H. CUMMING 
Esg., District Judge of Saharanpur, reversing a decree of E. R. 
Neave Esq., Subordinate Judge of Dehra Dun. 


In a suit for pre-emption a decree was passed, on 11th October, 
1915, in favour of the plaintiff, directing him to deposit in court 
the sum of Rs. 2,000 within six months. The decree further 
provided that in the event of the plaintiff failing to do so the suit 
would stand dismissed with costs. The 11th of April, 1916, was 
a holiday. On the 12th of April, the plaintiff brought the money 
into court, and it was received by the Nazir. The tender was 
signed by the court on the 12th; but as the Treasury was closed 
on that day the money could not be deposited in the Treasury on 
the 12th. The Nazir attempted to deposit the money on the 13th 
but failed to do so as the Treasury had on that day been kept 
open for one hour only. The money was deposited in the Treg- 
aury on the 14th. Thereafter, on an application to execute the 
decree, the court of first instance held that the deposit had not 
been made in time and consequently the suit stood dismissed with 
costs. On appeal, the lower appellate court wasof opinion that 
the principle of section 4 of the Limitation Act and of section 19 
of the General Clauses Act should, equitably and analogically, be 
extended to such cases; and it held, accordingly, that the payment 
had been made within time, and that the decree stood in the plain- 
tiff’s favour. The defendant appealed to the High Court. 


Nehal Chand, for the appellant —The right of pre-emption is a 
weak right and is not one which can ask for any stretching of the 
law, by analogy or otherwise, in its favour. The decree definitely 
fixed the period of six months as the time within which the plain- 
tiff was to deposit the money, and the plaintiff failed to do so. To 


* E. 3. A. No. 1644 of 1917, 
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hold that the payment, which was made at least one day beyond 
the time fixed, was a payment made within time would in effect 
be extending the time fixed by the pre-emption decree. There is 
no provision of law authorising the court to extend such time. 
This was held in the case of 


Suranjan Singh v. Rambahal Lal, [1913] 11 A. L. J. R., 950, F. B, 


[t is immaterial thatthe last day of the period fixed happened 
to be a holiday ; by the terms of the decree the right of the plaintiff 
was extinguished as soon as that period expired. Section 4 of the 
Limitation Act has no possible application to the present case ; nor 
has section 10 of the General Clauses Act. 


Kailas Nath Katju, for the respondent, referred to section 4 
of the Limitation Act and section 10 of the General Clauses Act, 
and submitted that on general principles of law recognized by the 
courtsin this country as well as in Eagland, a party who is given 
a fixed period to do a certain act in court and is prevented from 
performing it within the available period, not by reason of any act 
of his own but by some act of the court itself,—such as the fact 
ef the court being closed—is entitled to get the benefit of the 
next opening day. The following cases were cited as supporting 
his contention. 


Shooshes Bhusan v. Gobind Chander, [1890] I. L. R., 18 Cal., 231; 
Mayer v. Harding, [1867] L. R., 2Q. B., 410; 

Sambasiva Chari v, Ramasami Reddi, [1898] I. L. R., 22 Mad., 179; 
Munna Lal v. Radha Kishan, [1915] 13 A. L. J. R., 793. 


By its decree the court had granted the -plaintiff the period of 
aix months within which he could deposit the money; the court 
could not at the same time curtail that period, either by express 
order, or indirectly by an act of its own entirely beyond the control 
of the parties. The court could not give with the one hand and 
take away with the other, 


Whether the right of pre-emption was a weak or a strong right 
was entirely irrelevant to the point in question. The fact remained 
that the decree gave the plaintiff six montha to perform a certain 
act. He had a perfect right to perform it on the last day of the 
period, but was prevented by the court’s own act. He took the 
next possible opportunity cf performing it. To hold that it was 
not a due performance would be to cut down the period prescribed 
by the decree. l : 

He then pointed out the possible hardship that would ensue in 
eases where the eourt closed shortly after the passing of the decree 
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and remained olosed until after the expiry of the period allowed 
by the decree. 


Nehal Chand, was not heard in reply. 
The judgment of the Court was delivered by 


RiowarDs, ©. J.—This appeal arises under the following cir- 
cumstances. The plaintiff ina pre-emption suit obtained a decree 
for pre-emption on the 11th of October, 1915. By this decree 
he was directed to lodge in court the pre-emption money within 
six months, and it further decreed that in the event of his failing 
to do so the suit would stand dismissed with costs. It will thus be 
seen that the decree was a decree in favour of the plaintiff on cer- 
tain conditions. If those conditions were not fulfilled the decree 
became a decree in favour of the defendant vendee. The plaintiff 
did not deposit the money within six months. The Jast day which 
would have enabled the plaintiff to comply with the decree was 
the 11th of April, 1916. This was a holiday. It was alleged (and 
it has been found by the court below) that the money was brought 
to the Nazir on the 12th of Apri], a day on which the court, was 
sitting. On that day he obtained a chalan which would have 
enabled him to have deposited the money in the Treasury provided 
the Treasury was sitting. It appears that the Treasury was not 
open on the 12th and was only open for an hour on the 13th and 
the result was that the deposit was not completed until the 14th. 
The court of first instance on an application to execute the decree 
held that the money had not been deposited in court within the time 
specified in the decree. On appeal the lower appellate court held 
that the money must be deemed to have been deposited within 
time applying (apparently by analogy) section 4 of the Limitation 
Act and section 10 of the General Olauses Act. This Court has 
held that in the case of a pre-emption decree, which has become 
final, no court has any power to alter the terms of the decree so as 
to extend the time allowed for payment. It must be remembered 
that the decree in its very terms becomes a decree in favour of 
the defendant vendes when the conditions imposed upon the plain- 


' tiff have not been complied with. In the present case the plaintiff 


pre-emptor appears not to have had his money ready until the 
period of six months had almost expired. In the end it was a 
money-lender who came with the money accompanied by the plain- 
tiff’s agent on the 12th of April,1916. In our opinion section 4 
of the Limitation Act and section 10 of the General Clauses Act 
only apply to:.the cases in which a period of limitation has been 
prescribed as mentioned in those sections, anddo not apply to a 
condition prescribed in the decree itself, The respondent's learned 
vakil has referred to the cases of Sambasiva Chart vw. Ramasami 
Reddi (1), Shooshee Bhusan Rudro v. Gobind Chander Raj (7) and 


(1) [1898] I. L. R., 22 Mad., 179. (2) [1890] I. D. B., 18 Cal., 281, 
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Munna Lal v. Radha Kishan (1). In our opinion none of these 
authorities apply to the circumstances of the case we have before 
us. We allow the appeal, set aside the order of the court below 


and restore the order of the court of first instance with costs in 
all courts. 


B. K. M f Appeal allowed. 
(1) [1915] 13 A. L. J. R., 793. 
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Defence of India Aci (IV of 1915), section 2—~Rules framed under the 
~ Act—Conviction of accused under rules 28, 29-—Revision—Irregularily, 
in initiation of proceedings—‘Disauade or atiempt to dissuade’ meaning of. 


One Æ was 6 sub-tenant of two of the accused and worked as a plough- 
man of all of them. He was recraited in the Baudel corps for service 
in Mesopotamia and received an advance of Rs. 25. Subsequently the 
two acoasod whose sub-tenant he was sued him for arrears of rent 
amounting to Rs. 30-15-0. Af made a statement before the District 
Magistrate of Mirzapur. This statement was not made on oath and was 
not signed by M. Then followed dn order in the District Magistrate’s 
hand and signed by him, directing warrants without bail to issue for the 
arrest of the four accused and an order for summoning certain witnesses. 
The District Magistrate took up the case himaclf, framed a charge and 
convicted the accused under Rule 29 of the rules framed in accordance 
with seotion 2 of the Defence of India Act (No. IY of 1915). The 
accused were alleged to have contravened Rule 23:—Held, in revision, 
(1) that the proceedings in the court of the District Magistrate were 
irregular in their initiation beoanse the Magistrate had not given the 
accused the option of being tried by another court, as he was bound to 
do if he was taking cognizance of the offence upon information received 
onder section 191 fc) of the Criminal Procedure Oode, and if A's state- 
ment was a complaint the Magistrate ought to have taken from him a 
sworn deolaration of its truth before issuing warrants; (2) that rule 23 
did not apply inasmuch as no person could dissuade or attempt to dissuade 
another from doing something which the latter had already done. 


ORIMINAL REVISION from an order of M.-Asput HALIM Esa., 
Additional Sessions Judge of Allahabad at Mirzapur. 

A. P. Dube, for the applicants. 

R. Malcomson, (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by 

Piacott, J.—In this case Mahadeo Singh, Mahabir Singh, 
Harnarain Singh and Dipnarain Singh, Thakurs, residents of Jhin- 
gurpatti in the district of Mirzapur, have been sentenced by the 
District Magistrate of Mirzapur to undergo imprisonment for a 
period of twenty months each under Rule 29 of the rules framed 
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under section 2 of the Defence of India Act No. IV of 1915. 


The rule which they are alleged to have contravened is No. 23, 


which runs as follows :—“ No person shall dissuade, or attempt to 
dissuade, any person from entering the Military or Police Service 
of His Majesty.” The facts of the case which I find to be estab- 
lished beyond question are that Musai Pasi of Jhingurpatti isa 
sub-tenant of two of the accused persons, namely Mahadeo Singh 
and Harnarain Singh and that he has also worked as a ploughman 
for all the accused. On March the 4th, 1918, Musai was recruit- 
edin the Bandel corps for service in Mesopotamia and received 
an advance of Rs. 25. On April the 2nd, 1918, Mahadeo Singh 
and Harnarain Singh sued Musai, as their sub-tenant for arrears of 
rent for the year 1324 Fasli, amounting to Rs. 30-15-0 plus 
interest. On the 8th of April, 1918, Musai, having previously 
made some statement to the Reoruiting Officer Mr. Branford, 
appeared before the District Magistrate of Mirzapur. The record 
of this casé commences with a statement recorded in English by 
the District Magistrate as made to him by Musai on that date. 
The statement is not made on oath and is not signed by Murai. 
There follows an order in the District Magistrate’s hand, and signed 
by him, directing warrants without bail to issue for the arrest of 
these four accused persons and an order for thé summoning of 
certain witnesses. The District Magistrate took up the case him- 
self on the 22nd of April, 1918. He framed a charge on the 13th 
of May and he convicted and sentenced the accused on the 15th 
of May, after having heard their defence witnesses. The convic- 
tion and sentence have been affirmed by the Additional Sessions 
Judge on appeal and the matter has been brought before this 
Court in thé exercise of its revisional jurisdiction. The proceed- 
ings in the court of the District Magistrate were certainly 
irregular in their initiation. If the Magistrate conceived himself 
to be taking cognizance of this offence upon information received 
ftom Musai within the meaning of section 191(c) of the Criminal 
Procedure Code, he was bound to offer the accused persons the 
option of being tried by another court, as provided by section 191 
of the same Code. If, on the other hand, the statement of Musai 
with which this record opens is the complaint in the case, upon 
which the District Magistrate proceeded to take cognizance, he 
was bound before issuing warrants, to take from Musai a sworn 
declaration that he had spoken the trath in the complaint made 
by him and to have obtained the signature of Musai to that sworn 
declaration. A further question’ has been raised as to the appli- 
cation in this oase of Rule No. 30 of the rules in question. In 
view of the exceptional powers conferred upon the authorities by 
the statute, and by the rules ander consideration, I think that 
the courts are entitled to require strict compliance with all the 
provisions introduced into the rules by way of safeguarding the 
liberty of the subject. The District Magistrate ought, strictly 
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speaking, as soon as he decided that action was called for on the 
information which Musai had given, to have recorded a formal 
proceeding, intimating his opinion that the initiation of a prose- 
cution against the persone implicated in Musai’s statement was 
advisable. Ifhe had done this, and had also made up his mind 
definitely whether he was taking cognizance of the matter upon a 
complaint, or merely upon information received, he would probab- 
ly have gone on to consider whether the interests of justice 
required that he should try the case himself. Ido not say that 
I should necessarily have interfered in this matter if I had no 
other exception to take to the proceedings in the courts below 
than thé irregularity of their initiation. Asa matter of fact 
however, it seems to me that these proceedings have been miscon- 
ceived in essential particulars. The rule under which the appli- 
cants bave been convicted is not the rule applicable to the facts 
stated in the charge. Musai had enlisted, that is to say, had 
entered the Military Service of His Majesty, on March the 4th, 
1918, and all the facts alleged in the charge are subsequent to 
that date. Itis contrary to the. genius of the English language 
to hold that one person can ‘dissuade or attempt to dissuade ” 
another from doing something which the latter has already done. 
It is arguable that the courts below might have acted, or may 
have conceived themselves to be acting, upon a statement made 
by Musai, to the effect that threats had been addressed to him 
prior to his enlistment with a view to dissuading him from taking 
that course. It also seems to have been present to the mind of 
the District Magistrate, and of the Additional Sessions Judge, 
that the accused might be liable to conviction on the ground that 
they had dealt with Musaiina certain manner with the object, 
not of dissuading Musai himself from enlisting, but of discourag- 
ing other persons from following his example. Finally, it may 
be argued that the accused specified in the charge might under 
certain circumstances be held punishable under Rule 24, though 
not under Rule 23, if the court were satisfied that they had 
attempted to induce Musai to fail in his duty as a person in the 
Military Service of His Majesty by refusing to fulfil the engage- 
ment which he had taken upon hiniself at his enlistment. I mention 
these points to show that they have been considered by me before 
disposing of the case; but I think it sufficient to say that if the 
accused had been tried on charges suggested by any one of the 
three lines of argument above set forth, not only would the charge 
have required to be differently framed, but also the prosecution 
would have been faced with other and serious difficulties before any 
court could have felt justified in holding the suggested offences, or 
any of them, proved by the evidence on the record. It has of 
course been necessary for me to subject the entire record toa 
careful examination before I could form any final opinion about the 
merits of this application. I cannot help remarking that in the 
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reasoning which has satisfied both the courts below that the evidence 
on the record, which is certainly scanty and is admittedly discrepant 
in some important particulars, was safficient to prove certain facts 
against the accused persons, there seems to me one fairly obvious 
and somewhat serious flaw. Most of the points suggested in favour 
of ihe accused persons have been put asidein the courts below 
with the remark that there seems no adequate motive for Musai 
in bringing this accusation if it is not true, or at least founded on 
fact. I take it on myself to suggest that a very possible explana- 
tion of all the evidence on the record, and one which meets most 
of the difficulties suggested on both sides, would be that Mahadeo 
Singh and Harnarain Singh thought themselves justified in bring- 
ing pressure to bear upon Musai to pay up his arrears of rent 
before he left the country, and that Musai strongly resented their 
doing so. Thereis only one other point on which I think it fair to 
say aword or two. Both the courts below have taken it to be 
proved that the four accused persons first succeeded in obtaining 
by threatsof violence from Musai’s wife a sum of Rs. 25 on account 
of the arrears of reni due to them, and that subsequently Mahadeo 
Singh and Harnarain Singh sued Musai for arrears of rent without 
giving him any credit for this payment of Rs. 25. If this were 
proved by the evidence, the accused, or at least Mahadeo Singh and 
Harnarain Singh, would deserve to be prosecuted for an offence 
punishable under section 209 of the Indian Penal Code, and it might 
be my duty to go further into the matter from this point of view. 
It seems to me however that the evidence on which the courts 
below have found that Musai’s wife actually handed over Ks. 25 to 
the accused persons is of the slenderest, and I have ascertained, by 
going a little outside the record, a fact which the accused persons 
should have taken the trouble to have brought upon this record, 
namely that Musai did not defend the suit for arrears of rent and 
made no attempt fo prove that the major portion of the claim had 
been satisfied bya paymentof Rs. 25 obtained by Mahadeo Singh and 
Harnarain Singh from his wife. In my opinion therefore it is useless 
to pursue this matter further. The conduct of the acoused persons was 
not particularly creditable to them, and may have been worse than 
anything that appears to be clearly proved by the record, but they 
have undergone very nearly three months’ rigorous imprisonment 
in consequence, and the District Magistrate may perhaps feel that, 
whatever order this Court may now pass, the proceedings insti- 
tuted by him have served a useful purpose. I do not wish to say 
anything to deprive him of that satisfaction. Qn the contrary, I 
think it fair to say that I fully recognise the fact that he acted in all 
good faith in the public interests. The conclusion I come to is that 
the four applicants have been convicted on a charge which is not 
supported by the evidence on the record and which is in fact bad 
in law, inasmuch as the facts alleged therein did not amount to an 
offence punishable under the rule therein quoted. Any further 
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examination which I have made of the record, and any further 
comments which I have passed on the evidence, are merely directed 
towards the question of the propriety or otherwise of ordering 
farther proceedings to be taken after setting aside this conviction. 
The remarks which I have made are I think sufficient to explain my 
reasons for contenting myself with quashing these proceedings, 
without passing any further order. The result is that I set aside 
the conviction and sentence in this case, acquit the four applicants 
of the offence charged, and direct that they be forthwith released. 


Application allowed. 


NANHEY MAL (Defendant) 
VEFEUS 
CHAIT RAM awn anotaer (Plaintif's)* 
Negotiable Instruments Act (XXVI of 1881), sections 64, 786—Non-present- 
ment by holder— Liability of drawer—Onus of proof. 


N who had sold potatoes to Æ drew a hundi payable at sight on the 
latter which was in favour of Æ. M sold it to plaintiffs who sent it in 
an unregistered letter to their agent at Cawnpur. ‘The letter miscarried, 
and the loss, owing to the carelessness of the plaintiffs was not discovered 
till after fourteen months of the Joss. The plaintiffs did not present 
the bill to N but brought a suit on foot of the hundi against N and H. 
The suit was diemissed against H but decreed against N.:—Held that 
N was not liable under the Aundi inasmuch as the plaintiffs had not shown 
that WV could nor suffer loss by reason of non-presentment for payment. 

SECOND APPEAL from a decree of Salyep Irrreaar Husain, 
Officiating Subordinate Judge of Farrukhabad, confirming a decree 


of Maulvi Mohammad Ali Ausat, Munsif. 
Surendro Nath Sen, for the appellant. 
Tej Bahadur Sapru, for the respondents. 
The judgment of the Court was delivered by 


Ricuarps, O. J.—This appeal arises out of a anit instituted on 
foot of a hundi. It appears that the appellant Nanhe Mal sent certain 
„potatoes to Hari Kishore, a firm in Calcutta. Nanhe Mal drew 
‘a bill payable at sight on Hari Kishore at Caloutta. The bill was 
in favour of Mathra Das Mohan Lal, who sold it the very same 
day to the plaintiffs, that is, on the 2nd of April, 1913. The plain- 
tiffs sent the Aundi in an unregistered letter to their agent at 
Cawnpur. The letter and the bill appears to have miscarried in 
the post but owing to the carelessness of the plaintiffs the loss was 
not discovered for nearly fourteen months afterwards. Some 
negotiations proceeded between the plaintiffs and Nanhe Mal with 
a view to getting a duplicate. Hxactly what form those negoti- 
ations took is not clear, but it would seem that if the plaintiffs had 
given satisfactory evidence of the loss and had offered an indemnity 
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to Nanhe Mal, the latter might have been compelled by proper 
proceedings to give a duplicate. No such proceedings were in 
fact ever taken—but the present suit was instituted on the 14th 
of April, 1915. Hari Kishore was made a party as also was Nanhe 
Mal. Admittedly the bill of exchange was never presented either 


- for acceptance or payment to Hari Kishore nor apparently was 


even a demand made from the latter. The court of first instance 
dismissed the suit as against Hari Kishore but gave a decree as 
against Nanhe Mal. The lower appellate court confirmed the 
decree. Nanhe Mal appeals. The other persons who were parties 
to the appeal in the court below are not parties to this appeal. 
The question is whether Nanhe Mal is liable under the circum- 
stances. Section 64 of the Negotiable Instrument Act provides 
that a Bill of Exchange must be presented for payment in the 
manner mentioned in that and subsequent sections. Section 76 
provides that no presentment for payment is necessary in certain 
circumstances. -The section rays “no presentment for payment 
is necessary and the instrument is dishonoured at the due date for 
presentment in any of the following circumstances.” Clause (d) 
says ‘as against a drawer if the drawer could not suffer damage 
from want of such presentment.” This Court has held that the 
onus of showing that the drawer could not suffer damage from want 
of presentment lies on the holder suing on the bill. Admittedly in 
the present case no such proof was given. Asa matter of fact in 
the present case Hari Kishore received potatoes from Nanhe Mal 
for the value of the Aundi, in other words it was the way in which 
Hari Kishore was paying for the potatoes. It is quite impossible 
to say under these circumstances that Nanhe Mal could not have 
suffered damage by reason of the non presentation for payment 
of the bill to Hari Kishore. The person in whose favour this bill 
was drawn has gone bankrupt and a similar fate conceivably might 
have happened to Hari Kishore. We allow the appeal, set aside 
the decrees of both the courts below and dismiss the suit as against 
the appellant with costs in all courts. 


Appeal allowed. 


kaa 


HASAN ALI KHAN (Plaintif) 
'VETSUS 
AZHARUL HASAN anp ormens (Defendants)* 


Mortgage—Sale in execution of decree—Sale of sixteen annas semindari— 
Whether groves comprised therein transferred by sale ox not. ` 


One A. M. owned an entire sixteen annas mahal. In execution of 
decrees against certain persons he purchased shares in certain groves. 
Subsequently he mortgaged Lis entire sixteen annas zemindari together 
with all appurtenances. In execution of the decree under the mortgage 
the entire sixteen annas were ordered to be sold ‘and were purchased by 
the plaintiff :—Held that the sale was not exolusive of the shares in the 
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SECOND APPEAL from a decree of Basu Kunwar Sen, Subor- 
dinate Judge of Allahabad, reversing a decree of Babu Tirloki 
Nath, Second Additional Munsif. 

One Ali Mazhar was the sole proprietor of the entire 16 annas 
of a certain zemindary mahal. He obtained decrees against certain 
persons who held certain shares in three groves, and in execution 
thereof he purchased those shares, namely y in groves numbered 
231 and 344, and 3 in grove No. 778. Subsequent to the purchase 
he executed two mortgages, by which he hypothecated “ the entire 
16 annas zemindari together with all appurtenances, without any 
exception or reservation.’ The mortgagee brought a suit for sale 
on the mortgages, and in execution of the deoree for sale purchas- 
ed the entire property herself. She then sold all her rights to 
the present plaintiff. The defendants, sons of Ali Mazhar, were 
entered in the revenue papers as tenants of ihe groves in question, 
and were in possession thereof. The plaintiff sued for possession 
of the groves. The plea raised in defence was that Ali Mazhar’s 
rights as a grove-holder were separate from his zemindary and were 
not comprised in the mortgnges and, consequently, had not passed 
by purchase to the plaintiff. The court of first instance decreed 
the suit but the lower appellate court sustained the defendants’ 
plea and dismissed the suit. The plaintiff appealed to the High 
Court. The appeal coming on for hearing before a single Judge 
was referred by him to a Bench of two Judges. l 

Peary Lal Benerp, (with B. E, O’Conor and S. A. Haidar), for 
the appellant.—At the date of the mortgages by Ali Mazhar he 
was the sole zemindar, and consequently he could not at the same 
time also hold inferior rights in the same land. By his purchase 
he acquired the rights of the grove-holders, but those rights merged 
completely in his zemindary rights. If there had been other co- 
sharers in the zemindary then it would be possible that he could 
have possessed distinct grove-holders rights as against the pro- 
prietary body. The case of 

Har Lal v. Himmat Rai, [1886] A. W. N., 301, 
was discussed and distinguished. The mortgages were very oom- 
prehensive and expressly left no reservations of any rights what- 
soever. 

Nehal Chand (for W. Wallach; with him Haribans Sahai), for 
the respondents.—The mortgages were only of the zemindary 
rights, and Ali Mazhar intended to keep apart, the rights of a grove- 
holder which he had acquired. Merger was a question of intention, 
and the lower appellate court had found thatthe intention of Ali 
Mazhar was to keep those rights separate. The case of 

Amatoo v. Muksud ATi, [1914] 28 I. O., 814. (Cal.), 
was relied on. As was pointed out in the case mentioned by the 
appellant, a grove-holder’s rights would not necessarily or ordinari- 
ly be included in the term zemindary property. 


Peary Lal Banerji, was not heard in reply. 
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The judgment of the Court was delivered by 


Ricuanrps, O. J.—The facts connected with this appeal may be 
shortly stated as follows:—One Ali Mazhar having become the 
owner of the sixteen anna mahal mortgaged the same to the plain- 
~tiff’s predecessor. The mortgage is most comprehensive in its 
“terms, the mortgagor purporting to mortgage his entire interest 
without any sort of reservation. A decree was obtained on foot 
of this mortgage. The property was sold and purchased by the 


‘plaintiff or his predecessor. The present suit is brought to recover 
- certain fractional shares in three groves. It appears that prior to 


the mortgage which we have mentioned above Ali Mazhar obtained 
decrees against certain persons who had certsin rights as grove- 
holders. In execution of these decrees he put up to sale the in- 
terest (whatever it was) of the grove-holdersand purchased it 
himself. The argument put forward on behalf of the defendants 
is that this interest was an interest separate altogether from the 
zamindari and it did not form portion of the mortgaged property, ` 
and consequently did not paes to the plaintiff when he purchased 
under the mortgage decree. It seems tous that this contention 
is not sound. We have already mentioned that the acquisition of 
the grove-holder’s interest was prior to the mortgage and we have 
referred to the terms of the mortgage deed. There was no reason 
of any kind why the interest of the grove-holders should not 
merge in the inheritance. Ali Mazhar was the sole owner of the 
sixteen anna mahal. At that time there was no reason why it 
would in any way be for the benefit of Ali Mazbar to keep out- 
standing the interest of the grove-holders. Itis absolutely clear 
under the circumstances of the present case that the interest of 
the grove-holders, purchased and acquired by Ali Mazhar, merged 
in his estate as zemindar. Furthermore the very terms of the mort- 
gage deed are quite wide enough to include and comprehend every 
interest-that he possessed at the date of the mortgage in the sixteen 
anna mahal which he sold. We allow the appeal, set aside the 
deoree of the lower appellate court and restore the decree of the 
court of first instance with costs in all courts, 


B.K. M., — 


BHAGWATI 
VETSUS 
EMPEROR*® 


Criminal Procedure Code (Act V of 1898), section 518-——-Evidence taken 
against an accused person who has abscondsed—Condition precedent to the 
use of such svidenos. 


The mere fact that a Magistrate did not recite in bie order a finding 
that, there was no immediate prospect of the arrest of the accused who, 
he clearly found had absconded, does not render the evidence taken by 
bim, under section 612 of the Criminal Procedure Code, inadmissible 
against them when arrested. Emperor v. Rustam, [1915] I. L, R., 38 
All , 29, distinguished. 

* Or. A. No. 459 of 1918, 


Appeal allowed. 
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(BIMINAL ÅPPEAL from an order of Mavnvi ABDUL HALIM, 
Additional Sessions Judge of Allahabad at Mirzapur. 


C. R. Alston (with him Peary Lal Banerji), for the appellant. 
R. Malcomson (Assistant Government Advocate), for the Crown. 
The judgment of the Oourt was delivered by 


Rionarps, O. J.—The accused in this case hag been found guilty 
of murder and sentenced to transportation for life, The alleged 
murder took place as far back as the 24th of June, 1904, A trial 
took place in respect of this murder in the year 1904 and one 
Kheda was convicted. He was sentenced in the first instance to 
transportation for life but that sentence was subsequently enhanced 
by the High Court toa sentence of death. The present accused 
was arrested on the 8th of February, 1918, at Madras. He was put 
upon his trial and convicted and sentenced to transportation for life. 
The depositions of three witnesses were used as evidence against 
him. All these three persons were dead. Mr. Ross Alston, on 
behalf of the appellant, has raised the point that these depositions 
were not admissible. The Magistrate in the year 1904 took the 
evidence of these witnesses having previously made the following 
. order :—“‘ I find that Mahabir and Bhagwati have absconded. The 
evidence which I am about to take will be regarded as taken under 
section 512 of the Code of Criminal Procedure as regards Mahabir 
and Bhagwati.” The point raised by the learned counsel is that the 
omission in the order of an express finding that there was no imme- 
diate prospect of arresting the two persons renders the evidence 
inadmissible. In support of this contention the case of King-E'mperor 
v. Rustam (1), has been quoted. In that case a person was put upon 
his trial sometime after an offence had been committed. The evi- 
dence of certain witnesses, who had been examined previously, was 
admitted at the trial. The evidence it seems purported to have been 
taken under section 512. At page 31 the learned Judges say :— 
‘ The learned counsel for the appellant contends that the said evi- 
dence is inadmissible inasmuch as no proof of the absconding of the 
accused had been formally received and recorded prior to the ex- 
amination of the said witnesses. We think that this objection is 
valid and must prevail. In section 512 it is distinctly laid down 
that if it is proved that an accused person has absconded and there 
is no immediate prospect of arresting him, the court competent to try 
or commit for trial such person for the offence complained of may, in 
his absence, examine the witnesses (if any) produced on behalf of 
the prosecution and record their depositions. tts clear from the 
language of the seotion that the court which records the proceedings under 
it, must first of all record an order that in its opinion tt has been proved 
that the accused has absconded and that there is no immetliate pro- 
spect of his arrest. Nosuch finding appears on the file of 1897, in 
fact no evidence was taken in that year to show that the present appellant 
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was absconded and that there was no immediate prospect of his 
arrest, The evidence of 1897 being inadmissible the conviction of 
the appellant on the basis of such evidence cannot stand.” 


It would seem from this passage that when (stc) the learned 
Judges looked at the file of the previous trial and found that there 
‘wai no evidence from which the Magistrate could -draw the in- 
ference that the accused was absconding and that there was no 
immediate prospect of his arrest. In the present oase we find that 
/a-witness was examined who proved that the accused were abscond- 
“ing and from his evidence the Magistrate might most reasonably 
have inferred that there was no immediate prospect of their arrest. 
In the evidence as recorded by the Magistrate the witness actually 
said that the accused had absconded and that there was no prospect 
of arresting them and that action under sections 87 and 88 had 
been taken by the court. In the passage we have quoted the 
learned Judge who delivered the judgment says :—“ It is clear 
from the language of the section that the court whioh records the 
proceedings under it must first of all record an order that in its 
opinion it has been proved....seree.” 


The section nowhere says that the Magistrate must record a 
finding. We wish to make it quite clear that in our opinion a 
Magistrate before recording evidence under section 512 ought to 
be satisfied that the accused is absconding and that there is no 
immediate prospect of his arrest and it is certainly advisable that 
he should recite in his order that he finds this to be the case. 
However in this case we find that the Magistrate had clear evidence 
that the accused were absconding, and evidence from which the 
Magistrate might reasonably infer that there was no immediate 
prospect of their arrest. In his order he expressly states that he 
is taking the evidence under section 512. The presumption is 
that the Magistrate did his duty and did not record the evidence 
under section 5142 unlawfully. In our opinion the mere fact that 
the learned Magistrate did not recite a finding that there was no 
immediate prospect of the arrest of the accused does not render the 
evidence inadmissible. In the present case neither of the accused 
were very promptly arrested. One was only arrested in the pre- 
sent year and the other is still absconding. We think that the 
evidence was clearly admissible. Once we decide this point we 
see no reason whatever to differ from the conclusion arrived at by 
the court below. The evidence was believed at the original trial 
and there is no reason to doubt it. We dismiss the appeal. 


- Appeal dismissed. 
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| Z 1978 
BALLA MAL anD ayoruer (Plaintiffs ) July, 6 
versus n — 

AHAD SHAH AND ANOTAJER (Defendants ). A eee 


Contract Act, ( Aot IV of 1872), section 16—Undue influence—Unconscionable LORD 
'*, bargain—Eapectant heir-—English equitable rules inapplicable to India— a er 
Ultimate result of dealings not conclusive that they are unconscionable— Jonn Enar. 
Compounding of interest not necessarily oppressive—Illustrations to Indian 
Statutes, their legal effect. BS 
Questions as to undue influence, unconscionable bargains, aud doalinys a 
. with expectant heirs, mast be decided on tho provisions of tho Indian 
Contract Aot, 1872,28 amended by the Indian Contract Amondment Act, 
1899 and these alone. The principles on whioh English Courts of Equity 
deal with similar quostious are entirely inapplicable. 
Dhanipal Das v. Rani Maneshar, Bakhsh Singh, [1906] 33 L A., 118; 
. Rani Sundar Koer v. Rai Sham Kishen, [1906] 34 I. A., 9, followed. 

Iu' money londing trangactions tho mere fact that the sam ultimately 

claimed exceeds enormously tho amount originally advanced is no ground 

for holding the transaction unconscionable. It mast also appear that 

there is something anconscionablo, cithor in tho erga) dealings, or in 
-` the subsequent stagos of the transaction. 

By making short term loans and insisting on capitalising tho interest 
immediately it falls due, a money-lendor may pile ‘up Capano interest 
at an oppressive and aoconscionablo rato. But there iB- „Pothing inhor- 
ently wroug or oppressive in his scouring intorest upon, ‘interest aftor the 
interest has been duc and unpaid for a cousiderable timege 

Their Lordships in this case agreod with the lowor courts that tho 
ludian Contract Act throws upon tho porson dealing with an expectant 
hoir and in a position to domitiato the latter's will the biden of showing 
that he has not ased his position to:obtain atruofair advantage, but hold 
it unncocsuary to dcoldo whothor euch a situation in fact aroso horo, 

The illustrations toga ttian Statute are to bo takon as part of the 
Statute. = eg a 

- Appgat from a deores of the Chief Oourt of the Punjab, vary- 
„ing a decree of the District Judge of, Amritsar. 

The question in this appeal was whether cortain loan tran- 

sactions ` between plaintiffs and. defendants — Were _ unconscionable 
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bargains within the meaning of section 16 of the Indian Contract 
Act. The trial Judge held they were not, and decreed plain- 
tiffs’ claim in full: the Chief Court (Rem, C. J., and KENSINGTON, 
J.;) considered they were, and modified the decree by allowing 
plaintiffs only the original principal and eighteen per cent simple 


‘interest. Plaintiffs appealed. 


De Gruyther, K. C., and Colonel Arthur Grey, for the appellants. 
Respondents did not appear. 


De Gruyther, K. C., for the appellants.—The doctrines of 
the English Courts or Equity are not to be considered : section 16 
of the Contract Act must be construed by itself. 

Dhanipal Das v. Ran: Maneshar Baksh Singh, [1906] 83.1. A., 118, 
3 
Rani Sundar Koer v, Ram Sham Kishen, [1906] 24 I. A., 9, 16 

The circumstances under which the section applies may be 

summed up as fraud or coercion; there is no proof of either here. 


The lower courts have treated plaintiff as an expectant he-r: 
he was only so in the sense in which every Mohammedan is an 
expectant heir, and when these transactions commenced he had no 
substantial expectations. To get relief defendant must show that 
there was undue influence inthe period 1872—1897 over which 
the transactions of purchases and borrowing extended. There was 
nothing harsh or unconscionable either in the original bargains, or 
in any of the renewals, and one at least of these two things must 
be shown. The renewals were renewals at the old rates and at 
long periods. 

| Reference was made to 

Nevill v. Snelling, [1880] 15 Oh. Div., 679; 
Beynon v, Cook, [1876] 10 Ch. App., 389.] 
Their Lordships’ judgment was delivered by 


Logn Arxinson.—This is an appeal from a judgment and decree 
of the Chief Court of the Punjab, dated the 13th January, 1914, 
varying a decree of the District Judge of Amritsar, dated the 31st 


July, 1911, and decreeing in part the claim of the present appel- 
lants. - 


The plaintiff Balla Mal is the father'of the plaintiff Ibhar Das. 
They carry on the business of sellers of gold Jace in the city of 
Amritsar, and are in addition money-lenders. They are members 
of a joint Hindu family. ee: 

The deceased defendant was a Mohammedan. He was born in 
the year 1863, and was therefore in the year 1892, 29 years of age. 
At the latter date he had been employed for six yéars as permanent 
copying clerk in the office of the Divisional Judge of Amritsar at 


a salary of 40 rupees per mensem. The defendant’s father was 
headman of the Kunjar or prostitute caste. 
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The action out of which this appeal arises was brought by the 
plaintiffs upon certain promissory notes admittedly drawn up and 
executed by the deceased defendant to recover the sum of 61,800 
rupees alleged to be due for principal, and Rs. 40,489-3-0 alleged 
to be due for interest at the rate of 30 rupees per cent. per annum, 
according to the tenor of these notes. The plaint, which was filed 
on the 25th April, 1909, set forth the particulars of the several 
notes sued upon, which it is not disputed were respectively present- 
ed to the deceased defendant at maturity and payment demanded 
without effect. 


The deceased defendant on the 15th May, 1909, filed a written 
statement admitting the execution of the several promissory notes 
sued upon, but alleging :— 

1. That he did not receive any consideration for the making 
of them. . 


2. That the notes sued upon and all promissory notes and 
acknowledgment made or given by him leading up to the making 
of the former were procured from him by the exercise by the plain- 
tiffs of undue influence upon him; and, 


3. That the whole transaction of which the promissory notes 
sued upon were the outcome was an unconscionable bargain made 
with him as an expectant heir, and therefore liable to cancellation. 


It has been decided by this Board in two cases, namely, Dhani- 
pal Das v. Rani Maneshar Bakhsh Singh (!) and Rant Sundar Koer 
v. Rai Sham Kishen (2), that questions such as those raised by this 
written statement must be decided on the provisions of the Indian 
Contract Act of 1872, as amended by the Indian Contract Amend- 
ment Act of 1899, and on those alone. The principles upon 
which English Courts of Equity deal with similar questions are 
therefore entirely inapplicable. | 

The 16th section of the Contract Act of 1872, as amended by 
‘the later Act, runs as follows :— 5 
- 1. A contract is said to be induced by undue influence where the 

~ relations subsisting between the parties are such that oue of the parties 
is in a position to dominate the will of the other and uses that position 
to obtain an unfair advantage over the other. 
2, In particular and without prejudice to the generality of the fore- 
going principle, a person is deemed to be in a position to dominate the will 


a4 
ae 
at 


of another :— Pe 
(a) Where he holds a real or apparent authority over the other, or 
where he stands in a fiduciary relation to the other ; or 
(b) When he makes a contract with a person whose mental capacity 
- ig temporarily or permanently affected by reason of age, illness, or mental 
or bodily distress, F 
(1) [1906] 83 I. A., 118, 127, (2) [1906] 341, A., 9, 
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OrvIL $. Whero a person who is in a position to dominate the will of 
ae nnotbor enters into a contract with him, and the transaction appcare 
ea on the face of it or on the evidence adduced to be unconscionable, the 
BALLA } MAL burden of proving that such contract was not Induced by undue 
v. influence shall He upon the person in a position to dominate the will of 
AUAD SHALL. hostio” n 
Lord Four illustrations are given. These are to be taken as part of 


Atkinson. ithe statute. Twoof them, namely, (c) and (d), appear to be 
applicable to the present case, (c) provides if ‘ A, being in debt to 
B, the money-lender of the village, contracts a fresh loan on terms 
which sppear to be unconscionable. It lies on B to prove the 
contract was not induced by undue influence.” (d) Provides that 
if ‘ A applies to a banker for a loan at a time when there is strin- 
gency in the money market. The banker declines to make the loan, 
except at a high rate of interest, A accepts the loan on these terms. 
This is a transaction in the ordinary course of business, and the 
contract is not induced by undue influence.” Now both courts 
have held that the averment in the plaint that the deceased defen- 
dant did- not receive any consideration for the making of the notes 

- sued on was untrue, and that consideration in fact amounting to 
the sum of Rs, 4,471-5-9 was received by him for the making of - 
them. The deceased defendant himself deposed that about 3,000 
rupees of ihis sum reprosented money actually advanced to him by — 
the plaintiffs. ` 


The balance was proved to be the price of goods, such as gold 
lace, by the plaintiffs actually sold to him, or of clothing by them 
actually procured for him. . 

The District Judge, in delivering his judgment, most truly 
remarked that one “cannot avoid being struck by the fact that an 
original principal of Ra. 4,471-5-9 had expanded to a principal sum 
of no Jess than Rg. 61,800 . . . . and thatsuch a result certainly 
impressed one at first sight as distinctly harsh and unconscionable. 
“ Bat” (he continues) “I doubt whether— 


uae “on oxamination it can be held really to be so, for what wo linge to 
look at, primarily at any rate, are the circumstances existing at the time 
of the original dealings, and not the ultimate result of those dealings, 
onless tho intermcdiate stages -whoreby that ultimate result has been 
arrived at have thomselves been harek or unconscionable, In other words 
the meis fact that tho principal sum now claimed exceeds enormously 
the amount originally advanced will be no ground for holding ihe tran- 
saction unconscionable. It must also appear that there wag something 
nneqgnacionable either In the original dealings, or in the subsequent stages 
of the transactiou.”"—Soo I. L. R., 23 Calcutta, 15, 


and fié=:then proceeds to examine the original dealings between the 
i parties; ` 


_" 
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The learned Judge has, in their Lordehips’ view in this passage 
laid down the true principle upon which the extreme augmentation 
of the deceased defendant's indebtedness should be regarded and 
dealt with. It is not enough—indeed, it is mislending—to look 
at the result alone. 


This is,in their Lordships’ view, the error into which the Chief 
Court, have to some degree, apparently, fallen. A borrower who 
obtains a loan secured by a promissory note on quite reasonable 
terms, by neglecting to pay the note at maturity, further neglecting 
to pay the accruing interest for the several years following, and 
then giving a renewal note for the original debt plus the capitalised 
interest, could produce a result which might at first sight appear 
oppressive, and yet there would be nothing harsh or unconacionable 
in the creditor’s demand, since the added interest only accumulated 
while he forebore to enforce the payment of the sums from time to 
time due to him. 


On the other hand, it would be quite possible for a money- 
lender, by making loans for short periods on apparently fair terms, 
and then insisting on capitalising the interest immediatoly on its 
becoming payable, to pile up compound interest on the initial debt 
at such a rate as would make the result after a few years most 
oppressive and unconscionable. But there is nothing inherently 
wrong or oppressive in a lender’s securing for himself compound 
interest after the borrower has for a considerable time neglected to 
pay the debt he owes or the interest accruing due upon it which 
he has contracted to pay. The borrower cannot acquire merit 
simply by breaking his contract. Bankers are, in fact, in this 
country in the habit; in the ordinary course of their business, of 
capitalising the interest accruing on overdrawn current accounts 
every six months, as long as a debit balance against .the customer 
remains due, (2) .Yourell v. Hibernian Bank, Limited, 


The District Judge examined exhaustively and with the greatest 
care all the dealings which took place between the plaintiffs and the 
déceased defendant from their initiation in the year 1892 down 
to the making of the notes sued upon, tracing backwards from the 
latter to their first beginnings. And atthe end of his judgment 
willbe found under his hand a genealogical tree, as it were, of 
these several groups of hundis, The Chief Court did not suggest 
that there was any inaccuracy in the dates and fguros so set out. 
It differed merely as to tho conclusions to be drawn from them. 
The first transaction between the parties took place on the 18th 
November, 1892. On that day the deceased defendant purchased 
on credit in the shop of Balla Mal, from the Munib in charge, lace 
at the price of Rs. 252-10-9. The details of this purchase have 
been entered in the plaintiff's books by the deceased defendant, 
and by the lattor signed. On tho 29th of the same month he pur- 

(1) [1918] A. ©. 372. 
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chased from the plaintiffs goods of various character at the price 
of Rs. 627-15-0, which together with the earlier purchase brought 
his indebtedness to the plaintiffs up to the sum of Rs, 880-9-9. 


As on the previous occasion the particulars of this transaction 
were entered by the purchaser in the appellants’ books and the 
entries duly signed by him. From the 3rd to the 27th December, 
1892, the deceased defendant purchased in the like manner from 
the plaintiffs clothes and other articles, raising his indebtedness to 
them to the sum of Rs. 1,653-14-3. This account is signed by him 
on the 28th January, 1893. Nointerest whatever appears up to 
this to have been charged upon it. On the 30th January, two 
days after the correctness of the account was thus acknowledged, 
two bonds were executed by the deceased defendant in favour of 
Lala Balla Mal. The first for a sum of Rs. 1,753-14-5, stated to 
be due under a bahi account entered in the deceased’s hand-w riting 
on leaves Nos. 215 to 281, commencing from the 18th November, 
1892, to the 28th January, 1893, the deceased agreeing to pay this 
sum on the Ist August, following with interest at the rate of 2 
rupees per cent. (per mensem presumably), and in default of pay- 
ment on that date interest to be charged at Rs. 2-8-0 per mensem, 
i.e., 30 per cent, per annum. 


The second bond contained a recital that the obligor had 
received from Lala Balla Mal 450 rupees in cash, and also a clause 
agreeing to pay this money with interest at the rate of Rs. 2-8-0 
per cent. (per mensem presumably) on the lat September then 
following. The bond then sets forth the fact that he had on that 
day executed another bond for Rs. 1,753-14-3, and provides that 
on the deceased’s default in paying both bonds the creditor was 
authorised to recover in any way he liked the entire money due 
with interest from the obligor’s personal property. In the plain- 
tiffs’ books under date the 30th January, 1892, appear two entries 
signed by deceased defendant setting forth accurately these two 
transactions. : 


There is not a particle of evidence in the case to show that the 
plaintiffs ever made any threat to or put any pressure upon the 
deceased defendant to induce him to execute these securities or 
either of them. 


The deceased defendant himself never so stated, and Balla 
Mal, who was examined as a witness on his opponent's behalf, 
stated that he never made any complaint to the father of Nasir- 
ud-din ; that the latter was in debt to him and had omitted to pay; 
that he, the witness, looked upon Nasir-ud-din as an honourable 
man ; that the things the latter bought in his shops were for Nasir- 
ud-din’s family purposes, as was also the cash he borrowed; that 
he, the witness, never practised any fraud or undue influence upon 
the deceased defendant; that every time the latter executed a 
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hundi he was in the habit of going through the accounts carefully; Civi 
that all the Aundis were in the deceased’s own hand-writing; and Foe 
that whenever a hundi was renewed Nasir-ud-din used to note on 2 
the back of the old one the fact of renewal, &. The deceased Barua MaL 
defendant relied much in this action on his own dissolute and 

- licentious habits, which were probably exaggerated to suit the Anan Suan. 
case ;. but if this ovidence of the plaintiff be true, and it is practi- Lord 
cally uncontradicted, he was one of the most careful, accurate, and Pera 
business-like drunkards and debauchees that could be well imagin- 
ed.* The principal plaintiff frankly admitted that he refrained 
from pressing the deceased defendant for payment of the hundis 
given him from time to time by the latter in order that his interest 
might accumulate. If the deceased was solvent, or nearly solvent, 
and the payment of his debt was at all secure, it was a good in- 
vestment of the plaintiffs’ capital. There does not to their Lord- 
ships appear to have been anything rapacious or exacting in the 
plaintiffs procuring the execution of these bonds on the 30th 
January, 1893, to secure the re~payment of his shop debt and the 
sum of 450 rupees money advanced, unless it is to be found in the 
rate of interest, charged, 30 per cent. per annum, 23 rupees per 
mensem. Well, the interest allowed by the Chief Court in the 
decree is 18 rupees per cent. per annum, l% rupees per mensem. 
It only exceeds that rate by 1 rupee per mensem; 2 rupees per 
mensem is by no means an unusual rate of interest in cases from 
India coming before this Board And their Lordships think that 
Mr. De Gruyther was fully justified in contending that if a suit 
had been brought immediately or some months efter the 30th 
January, 1893, to have these bonds of that date set aside on 
any of the grounds mentioned in the above-mentioned written 
statement it would have failed. 


Now, as appears from the table at the end of the judgment of 
the District Judge and from the documents in the case, neither 
the principal nor interest secured by these bonds was ever paid ; 
but on the 23rd May, 1896, two years and nine months after the 
day by it named for payment, the lst August, 1893, the arrears 
of interest then due were capitalised, and a new bond as of that 
date for the sum of Rs. 362-9-3, bearing interest at the same rate, 
was executed by the deceased. 





Similarly nothing was paid on foot of either the principal or 
interest secured by the second bond of the 30th January, 1893, 
till the 31st July, 1896. Two years and ten months after the 
day named for payment the interest then due, amounting to 
Rs. 472-8-0, was capitalised, added to the principal, and a new 
bond. executed by Nasir-ud-din to the principal debt, 450 rupees 
and interest, ee together Rs. 922-8-0, bearing interest at 
the same rate, Rs. 2-8-0 per cent. per mensem. This affords a fair 
illustration of the manner in which interest was capitalised and 
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tho debt augmented. The District Judge has found that taking 
iho various groups oÈ Aundis as he has grouped them, that after 
the intial hundis for 1,000 rupees, dated the 24th January, 1897, 
duo on a book account then, first renewal was not given till the 
3rd May, 1900, three and a quarter years and the second renewal 
now in suit was not given till the 7th October, 1904, nearly four 


‘and a half yoars after its predecessor became dre, when no doubt 


the overdue interest was capitalised. 


Tho correctness of the table framed by the District Judge can- 
not be questioned. The documents in the case ostablish its correct- 
ness. It clearly shows that, so far from hundis being renewed 
with undue frequency, they were frequently allowed to remain 
overdue for periods of from two and & half to four and a half 
years, before a renewal was taken and the overdue interest capitalis- 
ed. In some intances the period of limitation of suits on Aundis was 
allowed to run out before any renewal was given, the debtor being 
thus ina position, if disposed, to refuse to renew. The District Judge 
having regard to these facts found that the numerous transactions 
which took place between the plaintiff and the deceased defendant, 
including the making of the notes sued on, were not on the face of 
them unconscionable contracts within the meaning of section 16, 
sub-section (3), of the Indian Contract Act of 1872 as amended. 
Their Lordships concur with the learned District Judge in that 
conclusion: In their opinion either the rate of interest reserved, 
30 per cent. per annum, nor the capitalisation of overdue interest 
at intervals so lengthy as those proved by the dates of the securi- 
ties themselves, nor the two combined, are sufficient to lead to a 
contrary conclusion. 


They also concur with the learned District Judge in the second 
conclusion at which he has arrived, namely, that the evidence does 
not establish that these contracts were of an unconscionable cha- 
racter. The deceased defendant was undoubtedly a spendthrift 
of depraved and licentious habits. He undoubtedly became heavily 
indebted to several creditors during the years covered by the 
transactions dealt with in this appeal. It was legitimate to prove 
these facts in order to establish that he was a person of weak and 
debauched character, unable to resist the pressure of creditors if 
applied, or to resist the temptation to borrow money recklessly to 
gratify bis lusts ; butit was wholly illegitimate to give any evi- 
dence as to the terms on which he succeeded in compromising with 
creditors other than the plaintiffs. From what appears, it may 
well have been that these other creditors were rather tricked into 
making easy settlements by their belief in the representations made 
that the father of the deceased was cither-a less wealthy man than, 
in fact, he was, or that he had disposed of his property, as he was 
entitled to do, by gift inter vivos, The plaintiff, Balla Mal, heard 
that the defendant's father had done this, but he aona doed that 
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it was a mere fictitious thing, done to defraud creditors, and paid 
no attention.to it. 


It has already been pointed out that there is no evidence what- 
ever that the plaintiffs ever sought, by threat or otherwise, to 
induce or coerce the deceased defendant to give them any of the 


, - securities which heactually gave. Nor is there any satisfactory 


proof that, though the deceased defendant may have been extrava- 
gant and have spent more than he should have done, he was in 
necessitous circumstances when he commenced dealing with the 
plaintiff Balla Mal, or ‘that he was in pecuniary distress in conse- 
quence of the importunities or pressure of creditors, or that it was 
to meet the claims of such creditors he borrowed money or bought 
goods on credit from the plaintiff. On the contrary, it would 
rather appear from the deceased defendant’s own evidence that he 
borrowed this money from, and incurred these debts to, the plaintiff 
in order to procure the means of feeding his own vices. 


The learned District Judge accordingly held that, even on the 
assumption that the plaintiff Balla Mal was in a position to domi- 
nate the will of the deceased defendant, he did not, to use the words 
of section 16 of the Contract Act as amended, use that position to 
` obtain an unfair advantage over the deceased by extorting from 
him unconscionable bargains or otherwise, and ‘that the deceased 
deféndant had utterly failed to prove, as he was bound to do, that 
the plaintiff Balla Mal had in fact exercised undue influence upon 
him in any of the transactions out of which his liability for the 
debt sued for ultimately resulted. 


Their Lordships concur with the learned District Judge as to all 
these conclusions, and therefore it is for the purpose of this appeal 
unnecessary for them to determine whether the plaintiff Balla Mal 
in fact occupied a position to dominate the will of the deceased 
defendant at all within the meaning of the statute. The District 
Judge did not hold that the plaintiff had acquired that position by 
reason of his being the latter’s creditor to a large amount, holding 
various negotiable securities given by the defendant which almost 
at any time he might have put in suit. On the contrary, the 
learned Judge expressly held that there was nothing to suggest 
that the plaintiff Balla Mal and the deceased defendant as to all 
the aforesaid transactions did not in this regard contract with one 
another on perfectly equal terms, in which latter conclusion their 
Lordships concur. But the learned Judge went on to decide— 

1. That the deceased defendant was4n the position of an ex- 
pectant heir within the meaning of the decision in Chesterfield 
v. Janssen (1), and the authorities following it; 

2. That the said plaintiff dealt with him on the strength of 
that expectancy ; 

l (1) 2 Ves. Son., 124, 
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3. That a person sodoing would be in a position to dominate 
the will of the expectant heir within the meaning of section 16, 
sub-section 1, of the Indian Contract Act of 1872 as amended ; and 


4. As their Lordships understand his judgment, that the 
burden is by this statute thrown upon the person occupying this 
position to show that he has not used it to obtain an unfair advant- 
age over the expectant heir with whom he so deals. 


The Chief Court concur with the learned District Judge on 
each of these points. Where they differ from him is apparently 
in this: that while he holds that the plaintiff Balla Mal has dis- 
charged this burden, else he should have pronounced a decree 
against the plaintiff's claim instead of in its favour as he bas done, 
the Chief Court hold that Balla Mal has failed to discharge the 
burden. That court, however, appears to base its decision mainly, 
if not entirely, on the high rate of the interest received by the 
notes, 30 per cent., coupled with the great augmentation of the © 
deceased defendant’s debt due to the capitalisation of interest. For 
the reasons already given, their Lordships disagree with the con- 
clusion of the Chief Court on this latter point, and concur with 
the District Judge. So that whether their Lordships concur with 
the District Judge on these points (1), (2) and (3), or not, since 


they concur with him upon point (4), the result of the appeal would 
be the same. -> : 


On the whole, therefore, their Lordships are of opinion, for the 
reasons already givon, that the judgment appealed from was er- 
roneous, and should be reversed, that the judgment of the Judge 
of the District Court was right and should be restored, and that 
this appeal should be allowed, and they will humbly advise His 
Majesty accordingly. The respondents must pay the costs of the 
appellants in the ine Court, and the costs of this appeal. 


Appeal allowed. 
Leevts and Yglesias :—BSolicitors for the appellants. 
A. P. P. 
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Bengal Land Revenue Sales Act, (Act XI of 1859), sections 3, 5, 6, 88—Sale Sir JonxN 
Jor arrears of Government revenie— Illegality ” and “ irregularity ”— arte 
Distinotion between them—“ Oficial Gasette”—Publication in Vernacular ai; pee i 
Gazelle unnecessary. Sin WALTER 

Failure to notify in the Vernacular Government Gazette the sale of an PUILLIMORE. 
estate the Government revenue of which exceeds Re. 500 is not an ille- 
gality which per se vitiates the sale as having been made ‘ contrary to 


the provisions” of Act XI of 1859. 


Semble, that it is a sufficient compliance with paragraph 2 of section 6 
of that Statute if the sale has been notified in the Official Gazette pub- 


lished at Calcutta. 


PLAINTIFFS were suing a trespasser to recover possession of 
their zemindari in the Balasore district of Orissa. Meanwhile 
there was default in payment of revenue, and the zemindari, the 
sadrjama (revenue) of which was Rs. 1,586, was put up for sale 
under Act XI of 1859 and purchased by defendants. Plaintiffs 
brought the present suit to set aside the sale on the ground that 
it had not been notified in the Urya Government Gazette (although 
notified in:that published in Calcutta). Before 1895 it was the 
practice to notify such sales in both Gazettes, but from 1895 to 
1911 publication in the Vernacular Gazette was discontinued 
under orders of the Local Government. The Subordinate Judge 
of Cuttack held that the Vernacular Gazette was included in the 
term “ Official Gazette ” in section 6 of Act XI of 1859, and that 


in view of the Fall Bench ruling in 
Lala Mobarak Lal v. Secretary of State, [1885] I. L. R., 11 Cal., 200, 


the omission to notify the publication in such Vernacular Gazette 
was an illegality not cured by section 33. 


He therefore set aside the sale. 


On the question of substantial injury he observed—‘ Although 
the property was sold ata much lower than its fair price had it 
been sold at a private sale, it cannot be said that the price was è 
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inadequate when it was made at a revenue sale and when the pur- 
chaser knows that he would have to plunge into litigation before 
getting quiet possession.” The Calcutta High Court, (RIOBABD80N 
and NEWBOLD, JJ.), reversed this decision: they held that the 
Full Bench ruling relied on by the lower court had been practically 
over-ruled by the Privy Council decision in 


Gobinda Lal v. Ramjanam Misir, [1893] 20 I. A., 165, 

“« the effect of which,” they observed, “is to annul to a very great 
extent the distinction between illegalities and irregularities: that 
publication in the Calcutta Gazette was a sufficient compliance 
with section 6 of the Act, but that even if it were not section 33 
applied to the case and that the sale could not be set aside without 
proof of substantial injury by reason of the irregularity complain- 
ed of, 


Hence this appeal. 


A. M. Dunne (Ramsay with him), for the appellants —The case 
is outside section 33 of the Act, but even if that section applies, 
the plaintiffs have suffered substantial injury. As to this there 
are concurrent findings against us, but the first court has adopted a 
wrong test of what is a fair price. Our main ground however is 
that the Subordinate Judge was right in holding that the failure 
to notify the sale in the Urya Gazette was an illegality which in 
itself vitiated the sale. The Act should be construed generously 
in favour of those whose property is sold. ‘ Gazette” in section 
6 includes Gazettes: the Legislature did not mean one Gazette only 
in a language which nine-tenths of the people do not understand. 


Lala Mobarak Lal v, Secretary of State, [1885] I. L. R.,-11 Cal., 200, 
is an express authority in my favour: and 
Gobinda Lal v. Ramjanam Misir, [1893] 20 L. A., 165, 


though there are observations of the Board against me, was decided 
on an entirely different point, viz: that the ground of complaint 
had not been taken before the Commissioner. 


Kenworthy Brown, who appeared for respondents, (Their Lord- 
ships intimated for that they did not desire to hear argument but 
would like a reference to any further authorities) referred to ~ 


Tasadduk Rasul Khan v. Ahmad Husain, [1893] 20 I. A., 176. 


om SHaw.—That is a complete negation of the Indian case 
cited |. 


Their Lordships’ judgment was delivered by 
Logp Saaw.—This is an appeal from a judgment and decree 


of the High Court at Calcutta, dated the Ist July, 1913. That 


decree reversed a judgment and decree of the Subordinate court 
of Cuttack, dated the 30th March, 1911. 
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The suit was one to set aside a sale for arrears of Government 
revenue. The sale had been conducted under the provisions of 
the leading statute, Act'XI of the year 1859. 


By section 33 of that statute it is provided that no such sale 
‘shall be annulled by a court of Justice, except upon the ground 
of its having been made contrary to the provisions of this Act, and 
then only on proof that the plaintiff has sustained substantial 
injury by reason of the irregularity complained of.” The defect of 
procedure which is said not to be merely an irregularity but to 
amount to an illegality is this: that publication of the notification 
of sale was necessary in the Urya Vernacular Government 
“ Gazette,” circulating in the district. By order of the Lieutenant- 
Governor, manifestly made for purposes of public convenience, it 
was provided that a notification of sales should not appear in that 
publication. On the hypothesis which is by no means admitted, 
that non-publication in the “Urya Gazette” was an irregularity, the 
question for the Board is whether this was an illegality, so as to 
make the sale “ contrary to the provisions” of the Act. 


It is admitted by Mr. Dunne, with his usual candour, in the 
argument presented to the Board, that the main provisions appli- 
cable to the conduct of sales, namely, those of sections 3, 5 and 6 
of the statute, have been, in all points, complied with. These 
sections provide, not only for notification in the Official Gazette, 
which is, on the proper interpretation of those sections, the 
Official Gazette publisbed in Calcutta, but they also make provisions 
for a local mode of communication in the particular district, viz., 
« in the language of that district, in the office of the Collector,” 
otherwise as set forth in section 3. 


In these circumstances their Lordships are of opinion that no 
ground hag been made out in the present case for the argument 
that this sale has been made by procedure contrary to the provi- 
sions of this Act. 


There remains further the question of irregularity. Their 
Lordships are of opinion, not only that there has been no conira- 
vention of the provisions of the statute, but that, even if their 
view was that any irregularity had been committed, upon which it 
is not necessary to enter, there has been no proof offered that any 
substantial injury arose to the appellants in consequence of the 
irregularity complained of. 


Their Lordships say no more upon the question, except that on 
the latter point all the courts below are agreed, that is to say, that 
it is not established that the appellants bring forward a case of any 


substantial injury attributable to the irregularity which they | 


allegé. The essential conditions for setting aside the sale have 
accordingly not been satisfied. 
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In those circumstances their Lordships do not doubt that the 
High Court have come to a correct conclusion, and they will 
humbly advise His Majesty that this appeal be dismissed with 
costs. Appeal dismissed. 

T. L. Wilson & Co. :—Solicitors for the appellants. 

Ranken, Ford & Chester :—Solicitors for the respondents. 


A. P. P. 
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DULLI 
versus 
EMPEROR“ : 

Criminal Procedure Code (Act V of 1898), sections 428, 489-—-Power of High 
Court—Altering conviction and section—Robbery—Three persons attacking 

one—Death caused by blows inflicted by all three—Ali guilty of murder. 
Where three persons attack one and strike him blows with lathis which 
result in his death, all the three are equally guilty of the offence of 
murder An appeal against a conviction opens out the entire case, and 
an appellate court being empowered under section 423 (8) of the Cri- 
minal Procedure Code to alter the finding, may record a conviction for an 

offence of which the trial court has found the accnsed not guilty. 


CRIMINAL APPEAL from an order of G., C. Bapnwar, ESQ., 
Sessions Judge of Ghazipur. 


The appellant was not represented. 

Lalit Mohan Banerji, (Government Pleader), for the Crown. 

The judgment of the Court was delivered by 

Preaott, J —In this case Dulli Kurmi was tried upon a num- 
ber of charges, one of which was a charge of robbery, incorrectly 
framed under section 397 of the Indian Penal Code, which 
section, as this Court has‘repeatedly remarked, does not in itself 
constitute any offence but merely conveys a direction to the court 
in the matter of sentence in respect of certain aggravated forms 
of robbery or dacoity, while there was also a charge of murder 
under section 302 of the Indian Penal Code. The facts deposed 
to by the prosecution witnesses are as follows:—The complainant 
Sehdul was sleeping in his field to watch over the crop which was 
ripe or ripening. Shortly before dawn, three men entered the 
field and proceeded to plunder it of its crop. Sehdul came upon 
them after they had cut a certain amount of the crop and had made 
it into bundles for convenience of removal. -The thieves set upon 


- him and he shouted for help. He himself received severe injuries ' 


from the lathis of the thieves and his neighbour Charittar, who 
7 Ur. A. No. 636 of 1918. 
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pluckily came to his rescue, was felled to the ground and received 
such injuries that he died on the spot. The medical evidence 
shows that Charittar’s head had been terribly shattered by a num- 
ber of blows, which the evidence proves must have been inflicted 
by the lathts of the thieves. Sehdul’s evidence is corroborated by 
Muhammad Ali and Gopi; each of these men names the thieves who 
committed this offence and positively identifies the accused Dulli 
as having been one of them. There was practically no defence, 
beyond a bare denial and a plea of alibi wholly unsupported by 
evidence. Moreover Dalli was nowhere to be found when the 
police enquiry into this matter was taken up, and he has offered 
no reasonable or credible explanation of his absence from his 
home and from the neighbourhood for several months following 
the affray in which Charittar lost his life. He has appealed against 
his conviction by the Sessions Court, but his participation in the 
offence or offences committed under the circumstances above 
stated is established by overwhelming evidence. The learned 
Sessions Judge upon this evidence, which he accepted as true, 
came to the conclusion that the thieves could not be convicted of 
robbery, because the hurts caused to Sehdul and Charittar had 
not been inflicted in carrying away or in attempting to carry 
away the crop which had been cut from Sehdul’s field. He may 
be justified in his opinion that when they inflicted these injuries 
the thieves were merely resisting their own arrest and had aban- 
doned any intention of removing the stolen property, and in that 
case no connection of robbery can be recorded. Further, the 
learned Sessions Judge, by a somewhat involved process of 
reasoning into which it does not seem necessary for us to enter in 
detail, arrived at the conclusion that the men who inflicted these 
injuries upon Charittar neither intended to cause his death nor 
knew that they were likely to do so. He has accordingly acquitted 
Dalli of the charge under section 302 of the Indian Penal Code 
and has convicted him of offences punishable under sections 325 
and 382 of the same Code. The sentences which ‘he has passed 
are substantial ; but nevertheless the learned Judge of this Court 
before whom his petition of appeal came up for consideration was 
of opinion that the order of acquittal on the charge of murder re- 
quired to be considered by this Courtin the exercise of its re- 
visional jurisdiction. Notice has gone to Dullito show cause and 
the whole matter is now before us. On the facts of the case we 
are unhesitatingly of opinion that Dulli was guilty of the murder of 
Charittar and liable to punishment under section 302 of the 
Indian Penal Code. The nature of the injuries observed at the 
post mortem examination puts it beyond doubt that the men who 
inflicted those injuries intended at the time to cause deathy or sach 
injury as they must have known to be likely to result in death. The 
mere fact that it was impossible for the witnesses to say which of 
the three robbers inflicled any particular injury on the person of 
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the deceased is, under the circumstances of this case, wholly 
irrelevant. They were all three of them striking him with lathis 
and between them they caused his death in the manner already 
stated. They are allof them equally guilty of the offence of 
murder. We have had toconsider one further question, namely 
the limitation imposed upon the revisional jurisdiction of this Court 
by the fourth clause of section 439 of the Oode of Criminal Pro- 
cedure. There is some difference of legal opinion on this point. 
There is no doubt whatever that, when a trial has ended in the 
complete acquittal of the accused person, itis not open to this 
Court in the exercise of its revisional jurisdiction to convict him 
of any offence. The utmost that this Court can do, in the absence 
of an appeal against the acquittal by the properly constituted 
authorities, is to order a new trial. Itis however open to argu- 
ment whether this clause is intended toapply to cases in which 
an accused, who has been tried upon more than one charge under 
the provisions of section 235 or 236 of the Code of Criminal Pro- 
cedure, has been acquitted upon one charge but convicted upon an- 
other. In the present case this question does not arise for determi- 
nation. We have before us an appeal by Dulli against his convic- 
tion, as well as the notice of enhancement issued by this Court. It 
is therefore open to us to exercise any of the powers conferred by 
section 423 (1) (b) of the Oode of Criminal Procedure, as well as 
any of the powers specified under section 439 of the same Code. 
It has repeatedly been held by various High Courts that an appeal 
ngainst the conviction, opens out the entire case, and that the ap- 
pallate court, being empowered to alter the finding by section 423 
(1) (b) above referred to, may record a conviction in respect of 
an offence of which the trial court has found the accused not guilty. 
It is quite true that under this section, considered by itself, 
the finding can only be altered without enhancement of the sen- 
tence; but the power to enhance the sentence is separately conferred 
upon this Oourt by section 439 of the Oode of Criminal Procedure. 
It follows that in the case now before us there can be no question 
that we have authority to record a conviction under section 302 
of the Indian Penal Code and to pass an appropriate sentence. 
Accordingly we dismiss the appeal of Dalli. We alter the convic- 
tion of the said appellant from one under section 325 of the Indian 
Penal Code to one under section 302 of the same Code, and we 
enhance the sentence by passing upon Dalli the minimum sentence 
which the law authorises us to pass in respect of the offence of 
which we have found him guilty; that is to say, we sentence him to 
undergo transportation for life. This sentence will ran concur- 
rently with the sentence passed by the learned Sessions Judge on 
the conviction under section 382 of the Indian Penal Code. 


Conviction altered. 
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RAM PRASAD 
VETSUS 
EMPEROR* 


Civil Procedure Code (Act V of 1908), section 115—-Cantonment Magisirate 
exercising Small Cause Court powers—Prosecution ordered by—Civil case 
— Revision. 

A Osntonment Magistrate exercising the powers of a Small Cause Court 
ordered a decree-holder to deposit diet money for his jadgment- debtor 
who was about to be arrested. The decree-holder complained to the 
Cantonment Magistrate that one Mal Ohand, Ahslmad of the Qollector’s 
court had refused to accept the money which he had tendered. There 
was a report by the Cantonment Magistrate to the Collector who reported 
that the deoree-holder’s statement was false and recommended his prose- 
cution under section 182 of the Indian Penal Code. The Cantonment 
Magistrate thereupon sanctioned the prosecution: Held in revision, that 
the matter was ofa civil nature and could not bo brought up on the 
criminal side; and, treating it as a civil matter it was impossible under 
section 116 of the Civil Procedure Code to interfere. 

CriminaL Revision from an order of Mason D. G. PEART, 
Cantonment Magistrate of Meerut. 
Satya Chandra Mukerji, for the applicant. 


Lalit Mohan Banerji, (Government Pleader), for R. Malcomaon, 
(Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


TUDBALL, J.—The facts out of which this revision on the cri- 
‘minal side, has arisen are as follows :—Pending in the court of the 
Cantonment Magistrate of Meerut in his capacity as a Small 
Cause Court was an execution case. The decree-holder was 
directed to deposit the diet money of his judgment-debtor who 
was about to be arrested. He was ordered to do so within three 
days and the order was passed on the 9th of July, 1918. The 
10th, 11th and 12th of July, were holidays so that the only two 
days on which he could possibly deposit the money were the 9th 
and the 13th of the month. On the 15th of the month he made a 
complaint to the Cantonment Magistrate that although he had 
tendered the money to the Civil Ahlmad Mul Oband the latter had 
refused to take if and had made it impossible for him, the decree- 
holder, to comply with the order. Oa the 15th of July the Oan- 
tonment Magistrate made the following report to the Collector for 
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orders. “The Civil Ahlmad Mul Chand admits that the decree- 
holder tendered the fees but that he, Mul Chand, did not accept 
them at the instigation of the Ohaprasi Sharfu who it appears is 
related to the defendant.” Assuming that this report is correct 
and there is absolutely no reason to doubt it, on the 15th of July 
the Civil Ahlmad Mul Chand did admit to the Cantonment Magis- 
trate that the money had been offered to him and that he had 
refused to takait. I gather that it was the Cantonment Magis- 
trate’s object in making this repart to get the Ahlmad punished. 
On the 30th of July the Collector wrote an order which goes to 
show that Mal Chand at his departmental enquiry had not admit- 
ted that the money had been tendered to him. Though this is not 
really stated in the order it is a natural inference from the langu- 
age of that order, for the Collector came to the conclusion that the 
charge made against Mul Chand was untrue and he sent the papers 
back to the Cantonment Magistrate with the following remarks. 
“Tf you agree with me I think that you should recommend 
the prosecution of the decree-holder under section 182 of the 
Indian Penal Code as reckless complaints of this kind are far too 
common, and I think that it is our duty to protect our subordinate 
officials from them.” On receipt of this the Oantonment Magistrate 
passed his order of the 31st of Jaly, 1918, which the applicant 
Ram Prasad now seeks to have revised in this Court. In that 
order the Cantonment Magistrate remarked as follows :—-“ In con- 
sequence I reported Mul Chand to the Oollector, who has enquired 
into the cage and finds that the complaint is a-false one. I concur 
in the Collector’s finding and I therefore sanction the prosecution 
of Ram Prasad under section 182 of the Indian Penal Code under 
the provisions of section 195 of the Code of Criminal Procedure.” 
These are the facts as they stand before me, I have not the 
slightest hesitation in saying that if sitting as a Oriminal Court I 
had power to revise this order I should at once set it aside in view 
of the Cantonment Magistrate’s order of the 15th of July, 1918, 
mentioned above, but it seems to me that I have no authority or 
jurisdiction whatsoever sitting on the criminal side to interfere 
with this order. It amounts to a complaint made by a Civil Court 
against a certain person for having given to that court false inform- 
ation in regard to a certain matter. The order cannot be brought 
to this Court on the criminal side. At the utmost it could be 
brought up before this Court on the civil side and even in that 
aspect also it would be impossible to interfere under section 115 
of the Code of Civil Procedure. The order I am afraid will stand 
not because I would not set it aside but because I am unable to do 
so. The application is rejected. 


Application dismissed. 
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GAJADHAR CRIMINAL 
Er EUS SE 
EMPEROR" 1918 


Maaar sre 


Sanciion for perjury—Sanotion granted to a private individual—Thefi Sepiember, 7. 
committed by accused thirty-eight years ago— Whether sanction should be a 


granted, ; TUDBALT, d. 
The accused was convicted of theft thirty years ago. Excepting this 


bare fact nothing more appeared, the record having been destroyed. The 
accused made a complaint against a certain person and in cross-exami- 
nation he was asked about this conviction which he denied. Thereupon 
the opposite party applied for sanction to prosecute him for perjury 
which was granted and the order was affirmed in appeal by the District 
Magistrate :— Held that the sanction had been improperly granted ander 
the olrcumstances. 
Criminal Revision from an order of Munammap Hani, Esq, ~ 
District Magistrate of Fatehpur. 


E. A, Howard, for the applicant. 


Lalit Mohan Banerji, (Government Pleader) for R. Malcomson 
(Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


TUDBALL, J.—The facts of this case areas follows :—Some Tudball, J. 
thirty-eight years ago the applicant Gajadhar was convicted on a 
charge of under section 380 of the Indian Penal Code and was 
sentenced to three months’ rigorous imprisonment and a fine of 
Rs. 5, In the current year he made a complaint against the opposite 
party Haribua Ohamar. In cross-examination he was asked “ whether 
he had been convicted in Khaki Baba’s theft case and sentenced to 
three months’ rigorous imprisonment, His reply was no.” Haribua 
Chamar applied to the Magistrate for sanction to prosecute 
Gajadhar for perjury in that he had falsely stated that he had not 
been sentenced to three months’ rigorous imprisonment in Khaki 
Baba’s theft case. That sanction has been granted and it was up- 
held on appeal by the District Magistrate. Gajadhar has come to 
this Court on revision. It has been shown by the production of a 
public register that Gajadhar was convicted in “a” theft case 
some thirty-eight years ago and sentenced to three months’ rigorous 
imprisonment and a fine. The record has been destroyed and there 
is apparently nothing to show who was the complainant in that 
case, and as the matter stands the register apparently does not 
prove that Gajadhar was sentenced to three months’ rigorous im- 
prisonment in Khaki Baba’s theft case. Even sapposing however 
that he did falsely deny this conviction, it is obvious that the Ma- 
gistrate trying the case ought, in simple justice to have refused 
to allow such a question to be put to the witness. The fact that 
at the age of fourteen the man was convicted of petty thoft, (while 
nothing has been shown against him in respect to the intervening 
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years) was quite irrelevant to the trial before the Magistrate. 
Such a conviction would not be considered by any court even if 
Gajadhar had been upon his trial for a subsequent offence. Nor is 
it fair or just to throw into a man’s teeth a petty theft committed 
by him when he was but a boy. It is difficult to understand how 
any Magistrate could grant sanction toa private person to prose- 
cute another in circumstances like this and it ie impossible for me 
to understand the frame of mind of the District Magistrate when 
he upheld such anorcer onappeal. It would be obviously perse- 
cution not prosecution to allow any such trial to go on. I allow 
the application. {Iset aside the order of the court below. 


Application allowed. 


MUNNA SINGH (Plaintif) 
VETSUS 
AUSAN SINGH awp otuurs (Defendants )* 
Specific Relief Act (Iof 1877), section 9—Possessory suit—Decres for land 


and crops thereon—Crops removed—Subsequent suit for price of crops— 
Question of title to land. 


The plaintiff brought a suit for the possession of certain land with 
crops standing thereon under section 9 of the Specifio Relief Act and 
got a decree. In executing his decree he could not get the crops which 
had been removed. ‘The plaintiff brought the present suit for recovery of 
the price of the crops. The defendants denied his title to the land. The 
first court decreed the snit but reduced the amount of damages claimed. 
The lower appellate court remanded it for trial of the question of title; — 
Held that the defendants could not by cutting and removing the crops 
annul the effect of the possessory decree, and that the order of remand 
was bad. 

First APPEAL from an order of Basu Banke BEHARI DAL, 
Judge of the Oourt of Small Causes, exercising the powers of a 
Subordinate Judge of Cawnpore. 


The plaintiff and the defendants were co-sharers in zemindary 
property. The plaintiff alleging that he had been in exclusive 
possession of certain plots of land as his khudkasht, and that the 
defendants had dispossessed him, brought a suit for possession, 
under section 9 of the Specific Relief Act, of those plots together 
with the standing crops. The court finding the fact of dispossession 
as alleged by the plaintiff decreed the suit in full. In execution of 
his decree the plaintiff obtained possession of the land, but not of the 
crops as they had in the meantime been cut and removed by the 
defendants. He then brought a suit for damages, on the ground 
that he was entitled to the crops which had been wrongfully re- 
moved by the defendants. One of the pleas raised in defence was 
a denial of the plaintiff's title to the land and, consequently, to the 
crops thereon. The court of first instance held that as the decree 
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in the suit under section 9 of the Specific Relief Act had awarded 
possession of the crops to ‘the plaintiff the court could not go 
behind that decree and determine the question of title raised by the 
defendants. The suit was decreed for a part of the sum claimed. 
On appeal by the defendants the lower appellate court held that 
the defendants were entitled to raise and have determined the ques- 
tion of title. The suit was, accordingly, remanded for a decision 
on the merits. The plaintiff appealed to the High Court against 
the order of remand. 


Peary Lal Banerji, for the appellant—No doubt, in the suit 
under section 9 of the Specific Relief Act the question of title to 
the land was not gone into; but whether the land belonged to the 
plaintiff or not, he was entitled to the particular crops under the 
decree ; and the defendants who had cut and removed them were 
liable to pay their price. Although in the present suit the plain- 
tiff set forth his title to the land on the ground of its being his 
khudkasht, yet so far as the crops were concerned the decree in 
the former suit awarding the crops to him wasa sufficient title, 
and the defendants could not go behind it. 


Narayan Prasad Asthana, for the respondents.—In the suit 
under section 9 the defendants were not, under the law, allowed to 
open the question of title, but in the present suit, which is not one 
under section 9, they should ba allowed to do so. It was open to 
the plaintiff to treat the act of the defendants as a fresh disposses- 
sion, and to bring another suit under section 9, but he did not do 
so. Having elected to base his suit on the ground of title to the 
land he is bound to prove his title. The suit is not one for ihe 
price of the crops, but is framed as @ suit for damages for dispos- 
session. Further, the result of not allowing the question of title 
to be gone into in this suit would be to drive the defendants to 
another cuit for possession and mesne profits, and multiplicity of 
suits should be avoided. 


Peary Lal Banerji, was not heard in reply. 


The judgment of the Court was delivered by 


Riow#arps, O. J.—This and the connected appeal srise under 
the following circumstances. The plaintiff brought a suit against 
the defendants alleging that he was in separate possession of certain 
land situate in a mahal in which both he and the defendants were 
co-sharers, that there was a crop growing on this land which be- 
longed to him and that he had been dispossessed by the defendants. 
He claimed possession of the land with the crops growing. His 
suit was under section 9 of the Specific Relief Act. The court 
finding that the plaintiff was in possession granted him a decree 
under that section granting him possession of both the crops and 
land. Before the decree could be executed the defendants took 
possession of the crops and cut and removed them. There- 
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upon the plaintiff brought the suit out of which this and the 
connected appeal arise. In this he claimed that he was entitled to 
damages for the crops. It seems to us to make no difference 
whether he called it damages or asked for the price of the crops 
which had been taken and removed as he alleged. The court of 
first instance granted the plaintiff a decree giving him Rs, 396 
instead of Rs. 700 odd which he claimed. The first court was of 
opinion that it could not go behind the possessory decree given in 
the previous litigation, and this applied both to the crops and the 
land. Both parties appealed, the plaintiff contending that he 
should have got the amount claimed in respect of the crops, and 
the defendant that he should not geba decree at all and raising 
inter alia the question of title to the land. The lower appellate 
court remanded the case to the:court of first instance being of 
opinion that the defendant was entitled to have the question of 
title tried. We think that this view was entirely wrong. Weare 
clearly of opinion that the defendants could not by cutting and re- 
moving the crops annul the effect of the possessory decree. If 
the defendants are entitled to the land, they should assert that 
right by proper legal proceedings. It appears that some of the 
defendants actually did so but did not press their claim. The 
plaintiff sooner than prolong the litigation is ready to waive his 
right to have his appeal against the amount decreed him disposed 
of by the court below. We have read from the judgment of the 
court of first instance the manner in which it arrived at the con- 
clusion as to the value of the crops and we are inclined to think 
that the first court took a very moderate view of the amount to 
which the plaintiff was entitled. We allow the appeal set aside 
the order of the court below and restore the decree of the court of 
first instance with costs in all courts. 
B K. M. Appeal allowed, 


HADIYAR KHAN 
VETSUS 
EMPEROR * 


Criminal Procedure Code (Act V of 1898), section 477, scope of——Perjury 

_ Sessions Judge refusing adjournment to accused—-Summary trial— No 
defence by accused owing lo refusal of adjournment —Hevision— Irregular 
exercise of jurisdiction. 


Section 477 of the Code of Criminal Procedure gives to the court of 
Session power to charge a person for any offence referred to in section 195 
and committed before it and also it gives that court power to try any 
person for the charge it has framed ; but the section nowhere lays down 
that the trial is to be a summary one nor does it demand a decision which 
is to be more prompt and speedy than that of any ordinary trial. 

Hence where a Magistrate charged a witness with having given false 
evidence before him in connection with a trial and at once proceeded with 
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the trial and refuaed to grant an adjournment prayed for by the accused 
for the purpose of taking legal advice to pat in his defence, and in conse- 
quence the accused refrained from making any defence, held that the 
court in so acting had acted hastily and irregalarly in the exercise of its 
jurisdiction and the trial and conviction were bad in law. 


ORIMINAL APPEAL from an order of L, Jounsron, Esq., Sessions 
Judge of Kumaun. 


G. W. Dillon, for the appellant. 
Lalit Mohan Banerji, (Government Pleader) for the Crown. 
The following jadgment was delivered by 


Tupsa.i, J.—The appellant Hadiyar Khan has been convicted 
of the offence of perjury and has been sentenced to four years’ 
rigorous imprisonment including three months’ solitary confinement 
by the learned Sessions Judge of the Naini Tal district. The 
circumstances under which the appellant was tried and convicted 
are somewhat unusual. Two men Aziz-ul-lah and Kifayat-ul-lah 
were upon their trial in the Court of Session at Pilibhit on a charge 
of attempted murder under section 307 of the Indian Penal Code. 
Hadiyar Khan was called as a witness for the defence to prove that 
Aziz-ul-lah was actually dining with him at the time the offence is 
said tohave been committed. The trial of Aziz-ul-lah’s and Kifayat- 
ul-lah’s concluded on the 2nd of August, 1918 at about 5 p. m. and 
the Judge convicted them and sentenced them to ten years’ 
rigorous imprisonment under section 307. On that very same date, 
namely the 2nd of August, 1918, the Judge passed an order issu- 
ing notice to the defence witnesses to show cause why they should 
not be prosecuted for the offence of perjary. Then the learned 
Sessions Judge changed his mind at once in respect to the present 
appellant Hadiyar Khan. As a perusal of his judgment will show 
his attention was called to the provisions of section 477 of the 
Oode of Criminal Procedure and he there and then proceeded to 
try Hadiyar Khan under the powers granted by that section, for 
the offence of perjury which he charged against him. I have 
examined the record of the trial. Hadiyar Khan asked the Sessions 
Judge for time to enable him to appoint a lawyer and to consult 
him so as to enable him to putin hisdefence. The Sessions Judge 
declined to adjourn the case or to give him any further time, 
whereupon Hadiyar Khan refused to plead or to take any steps 
in his defence. As the Judge's judgment shows he began the 
case against Hadiyar Khan at 5 o'clock and Hadiyar Khan from 
the very beginning asked for a postponement. Postponement 
was refused. He therefore refused to cross-examine. He refused 
to make any attempt to defend himself, He asked repeatedly to 
be allowed to obtain legal advise. The Judge declined to give 
him any further time and on the evidence taken in the presence of 
the accused he convicted him and sentenced him as mentioned 
above. He remarks in his judgment :—‘‘ Section 477 demands a 
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prompt and speedy decision which will bring home to the 
public generally the dangers man runs in giving false evidence. 
Iamnot going to spoil the effect of section 477 by weakly grant- 
ing a postponement, which would only mean that the accused 
would then be able to produce another lot of false witnesses leading 
to nothing.” Section 477 grants a power which is very seldom 
exercised. It gives the power to a Court of Session to charge a 
person for any offence referred to in section 195 and committed 
before it. It further gives the Oourt of Session the power to com- 
mit for trial or to admit to bail and to try the person for the charge 
it has framed, but the section nowhere lays it down that the trial 
is to be a summary trial nor does the section anywhere demand a 
decision which should be more prompt and speedy than that of any 
ordinary trial. The very powers granted in that section to a Court 
of Session are so unusual that it seems to me it is the bounden duty 
of any court exercising them to be at pains to give the accused a 
fair and impartial trial,in view of the fact that the court has 
already had before it certain evidence upon which it may have 
already formed an opinion. I should have thought that a simple 
sense of justice would have shown to the court below that Hadiyar 
Khan was entitled to appoint a pleader, to consult with him and 
to defend himself just as any ordinary person in an ordinary crimi- 
nal trial. The learned Sessions Judge has in his haste made it 
impossible for Hadiyar Khan to defend himself. He refused to 
grant postponement which he certainly ought to have granted 
whatever the result, and in my opinion in view of the expressions 
which he had already used in his judgment in the case against 
Aziz-ul-lah and Kifayat-ul-lah, it would have been fairer perhaps 
to have dealt with Hadiyar Khan in the same manner as that in 
which he had dealt with the remaining defence witnesses, that is 
of taking action against them under section 476. It is impossible 
to say that the learned Sessions Judge had not power to try the 
case. He certainly had the power to do so, but in the exercise 
of his jurisdiction he has, in my opinion, acted hastily and very 
irregularly and has not given the appellant a fair trial. In these 
circumsauces without expressing any opinion as to the appellant’s 
guilt, I set aside the conviction and sentence. The case must be 
re-tried but it is obvious that it cannot be re-tried in the same 
court. It must be transferred toa calmer atmosphere so as to 
enable an impartial trial to ba held. I therefore direct that the 
case be re-tried in the Court of the Sessions Judge of Bareilly in- 
stead of in the Court of the Sessions Judge of Kumaun. 


Retrial ordered, 
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MOHAN LAL (Plaintif ) 
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TIKA RAM (Defendant )* 


Limitation Act (JX of 1908), Soh. 1, art. 75—Bond—Payable by instalments 
— Power to sue for whole amount on default of payment. 


An instalment bond executed on February 23rd, 1909, was payable in 
five annual instalments. There was a provision that in default of pay- 
ment of any instalment the creditor would have the power to sue for the 
entire amount in a lamp sum. Nothing having been paid on account of 
the first two instalments, the creditor brought a suit for the recovery of 
the subsequent instalments. The Small Oause Court held that the suit 
was barred :—Heild in revision, that the suit was within time. Ajudhia 
v. Kunjal, [1908] I. L. R., 30 All, 128, followed. Amolak Chand v. 
Baijnaih, [1913] I. L. R., 35 All, 455, and Chandan Singh v. Bidhya 
Dhar, [1912] 15 I. C., 856, distinguished. 


Orvıų Revision from an order of Basu Bars Nars DAs, 
Judge of the Court of Small Causes of Bareilly, 


An instalment bond was executed on 23rd Fobruary, 1909, 
providing for payment by cqual annual instalments in five years. 
Ths bond provided that in case of default in payment of any ono 
of the instalments the creditor would be entitled to sue for the 
entire amount ina lump sam together with interest at tho rate of 
two per cont per measem from the date of execution of the 
bond :— Daen mausuf ko tkhtiar hai ki kul rupiya ek-musht ba- 
sharch sud fi sadi do rupiya mihwart tarikh tahrir tamassuk haza se 
ba-ijrai nalish Adalat Diwani wasul kar lewe.” Nothing was paid on 
the bond. The plaintiff brought a suit on the bond on 7th June, 
1917, and stated in his plaint that as the firat two instalments had 
become barred by time he was claiming to recover only tha remain- 
ing three instalments with interest. The defence inter alia, was 
that the suit was barred by time under Article 75 of the Limita- 
tion Act; that the cause of action had ascraed on ths date of de- 
fault in payment of the first instalment, and that ths frame of the 
suit itself showed there was no waiver on the plaintiffs part. The 
Court of Small Oauses which tried ths suit sustained the plea of 
limitation and dismissed the suit. The plaintiff applied in revision 
to the High Court. j 


Sital Prasad Ghosh, for the applicant, contended that upon a 
true construction of the bond in suit the plaintiff had an option 
°Civ. Rev. No. 65 of 1918. 


XVI 118 R 


_ MODAN Lat 
v. 
Tika RAN. 


Abdul 
Raoof, J. 


+ 
& 


+ 
930 NIGH ‘COURT [As de. Ta Me 


given to him oither to sue for the entire money due under the 
bond on the occurrence of the first instalment or wail till after the 
expiration of the stipulated term. The present case was on all 
fours with that of 

Ajudhia v. Kunjal, [1908] I. L. R, 30 AIL, 123, 
and distinguishable from that of 

Amelak Chand v. Baijnath, [1913] I. L. R, 35 AlL, 455, 


upon which the lower court relied. 


He then cited the case of 
Chandan Singh v. Bidhya Dhar, [1912] 15 L. C., 856, (All), 


and submitted that that case laid down the principle upon which 
cases like the present ought to~be decided. 


P. N. Banerji, for the opposite party, coutended that the court 
below had, from the plaint itself, found-that there was no waiver 
on the plaintifi’s part; and the High Court, in revision, must 
accept that finding of fact. The suit was, therefore, barred by 
limitation under Art. 75 of the Limitation Act. He submitted 
ibat the present case fel] within the principle of the ruling in 

Amolak Chand v, Baijnaith, [1913] I. L. R., 35 AIL, 455. 


The case in 15 I. C., 856, cited by the applicant. was in the 
defendant’s favour. In any case, this Court in the exercise of its ` 
revisional powers ought not to intorfero with the decision of the 
lower court. 


Sial Prasad Ghosh, was not heard in reply. 
The following judgment was delivered by 


ABDUL Raoor, J.—This was a suit brought upon an instalment 
bond in the court of the Judge of Small Causes. The bond was 
for Rs, 175, with interest and it was to be paid by five annual 
instalments of Rs. 35, each. The method provided for the pay- 
ment of the instalments was in these words. As regards the pay- 
ment of the money it is agreed that the said amount will be paid 
by instalments in 5 years. It was further provided that if there 
was any default in payment of any of the instalments, then the 
creditor would have the power to claim the entire amount ina 
lamp sum:— Daen mausuf ko tkhitar hat ki kul rupia ek-mushi Ga- 
sharah sud fi sadi do rupia mahwari tarikh tahrir tamassuk haza se ba- 
ejrai nalish Adalat Diwani wasul kar lewe.” The document was 
written on the 23rd of February, 1909. The first instalment 
would be payable -according to this bond, at the end of February, 
1910. It appears from the facts found by the court below, that 
nothing was paid on account of the first two instalments. The 
plaintiff then had a cause of action if he so chose to bring a suit at 
once for the recovery of the whole amount due under the bond. 
He however did not choose to sue then. He has brought this suit 

otter the term provided in the bond and in paragraph 3 of his 
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plaint he states that as the claim for the first two instalments is 
barred by time he makes a claim only with regard to the remaining 
three instalments. The claim was resisted in the court below on 
the ground of limitation. Tho questions for consideration in the 
court below were whether under the terms of the instalment bond 
in suit the cause of action arose on the first default and whether 
the plaintiff ought then to have brought the suit and whether by 
reason of the fact that he allowed the limitation period to elapse 
his entire claim was barred by time and it was not open to him to 
sue for the remaining instalments as being within time. 


The real question for decision however was whether under the 
terms of the bond the plaintiff, had an option to waive his right to 
bring the suit et once on the happening of the first default and 
whether asa matter of fact he did exercise this right of waiver. 
On the face of the document there can be no possible doubt that he 
had such a right and his subsequent conduct shows that he did 
exercise it. The learned Judge of the court below has relied on 
the case of Amolak Chand v. Baijnath (0) and has held that the 
plaints in the two cases were similar. The facts of that case how- 
ever are clearly distinguishable from the facts of the present case. 
The facts of that case as stated at puges 457 and 458 were these :— 
The instalment bond was dated the 7th of July, 1904, the whole 
amount was repayable in 44 years in equal instalments of Rs. 75 
payable every six months. There was a condition in the bond that 
if any instalment remained unpaid on the due date, then the credi- 
tor would be entitled to recover the whole sum at once with in- 
terest or that ho might sue for cach instalment as it fell duo and 
remainod unpaid. The first two instalments were paid on the due 
dates, the third instalmont was due on the 7th of January, 1906. 
Neither this nor any of tho subsequont instalmonts wore paid. On 
the 17th of August, 1912, i.e., six years and seven months after the 
7th of January, 1906, the plaintiff brought tho suit. An oxamina- 
tion of tho plaint showed that the plaintiff sued to recovor tho full 
amount which was duc on the 7th of January, 1906, together with 
intorosé and which foll duo by roason of the dofault of tho 7th of 
January. In his plaint ho distinctly stated that the cause of action 
“for the suit accrue] on the 7th of January, 1906. On these facts 
the learned Judgos held that the plaintiff in that case had clected 
to take one of tho two options given him by tho bond viz., that ono 
which ontitled him to recover the full amount of the dobt due by 
roagon of the dofault in one instalment. Thoy went on to say, 
“« It is perfectly cloar from tha plaint itself that the plaintiffs have 
not waived that right which entitlod them to recover the wholo of 
the balance due by reason of tho default of the 7th of January, 
1906. In fact they take their stand upon that provision and soek 
to enforce their right. The oxistence of a waiver is distinctly 

(1) [1918] 1. L,R, 35 All, 455. 
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CIVIL negatived, by tho plaint which states that the right accrued on the 
coe 7th of January, 1906. To enforce that right they had six years 
from that date.” In the present case the plaintiff in distinct terms 
Monas Lar States that his claim as to the first two instalments was barred by 
v. time and that his suit related only to the three remaining instal- 
Tixa Rax. ments. He does not baso his cause of action on the default of pay- 
Abdul Went of the first instalment. Ho does not claim the entire amount 
Raoof, J. que under the bond. He has no doubt claimed interest on the 
amounts due with respect to the two first instalments. But hav- 
ing regard to the cause of action stated in the plaint he is not en- 
titled to claim such interest. The learned Judges in the case 
mentioned above distinguish the case before them from the case of 
Ajudhya v. Kunjal (1), in these words :—‘ In regard to the ruling 
in Ajudhya v. Kunjal, an examivation thereof shows clearly that it 
cannot apply to the facts of the present case. That suit was 
brought to recover the last three of the instalments that were due 
under that bond and not the whole amount by reason of a default 
in payment of an instalment. It appears to have been proved or 
assumed that the plaintiffs had forborne to sue, in other words had 
waived their rights in respect of the instalments that were due and 
had not been paid.” These remarks make the case of Ajudhya v. 
Kunjal fully applicable to this case. The facts of the present case 

and those of Ajudhya v. Kunjal, are almost parrallod. 


The case of Chandan Singh v. Bidhya Dhar (2) is also distin- 
guishable from the present case. Mr. Justice Cuamixn, distin- 
guished the case before him from the case of Ajudhya v. Kunjal (1), 
upon the pround that the bond before him provided that in default 
of payment of any instalment, the debtor was bound to pay the 
whole amount at once. He held that that circumstance distin- 
guished the case from Ajudhya v. Kunjal (1). The same reasonin 
is equally applicable in this case. In my opinion the learned Judge 
of the court below did not correctly appreciate the terms of the 
bond in suit. The suit was within time and it ought not to have 
been dismissed as being barred by time. I allow this application, 
set aside the judgment and decree of the court below and remand 
the case to that court to be restored to its original number on the 
file and to bo dispored of on the merits. The costs to abide the, 


aw event. : 


B. K. M. 
Appeal allowed. Cause remanded. 


(1) [1908] I L. R., 80 All., 123. (2) [1912] 16 I. C., 856. 
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Agra Tenancy Act (No. II of 1901, Local), section 167—-Eyjectment suit in the 
Revenue Couri—Defendant ejected as sub tenani—Sutt in the Civil Couri Toppan. d. 


ABDUL 
by defendant for declaration of title as co-tenant—Suit not maintainable, Raoop, J. 





July, 2. 





Where a Revenue Court in.a suit for ejectment decided that B was 
A's sub-tenant and accordingly decreed B’s ejectment, keld that a sub- 
sequent suit in the Civil Court by B for declaration that he was a co- 
tenant of A was not maintainable having regard to section 167 of the 
Agra Tenancy Act. * ‘ 


SECOND APPEAL froma decree of Basu Kameswar Naru, 
Additional Subordinate Judge of Mainpuri, confirming a decree of 
Maulvi Owais Karney, Munsif of Etawah. 


The appellants instituted a suit in the Revenue Court for the 
ejectment of the respondents on the ground that the latter were 
their sub-tepants in two plots of occupancy tenure. The respon- 
dents replied that they were not sub-tenants but co-tenants with 
the appellants. While that suit was pending the respondents 
boughs a suit in the Civil Court for a declaration that t ey wero 
co-tenants with the appellants in the aforesaid plots and in a certain 
muafi holding, and for joint possession of the same. The Revenue 
Court suit was decided first; that court held that the respondents 
were sub-tenants, and passed a decree for thoir ejectment. No ap- 

l was preferred against this decision. Subsequently, in the 
Divil Court suit the court decided that the respondents were co- 
tenants and that they were in possession, and a decree was passed 
in their favour for declaration as prayed for. On appeal this decree 
was confirmed by the lower sppellate court, and hence this second 

“appeal. 
~" Lakshmi Narain Tewari, (with Haribans Sahai), for the appel- <e> 
lants.—The present suit is not maintainable in the Civil Court, and 
is further barred by the principle of res judicata. It has been 
decided between the parties by the Revenue Court that the res- 
ondents are the sub-tenants of the appellants. The Revenue 
Court was the court of competent authority having exclusive juris- 
diction to decide this matter in the suit for ejectment under section 
58 of the Tenancy Act. That decision has become final, and the 
parties cannot go behind it. The respondents cannot, by morely 

o 9 A. No. 1286 of 1916. 
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CIVIL changing the frame of their suit, re opon the same quostion. in the 
re Civil Court, and the Civil Court has no jurisdiction to upset the 


decision of tho Rovonue Court on this matter. Regard should be 
Kisnore bad to the substance of the relief and not merely to the form of 
SINGH tho suit. 


haa A similar attompt to nullify the decision of a Revenue Court on 
Sinan. a matter oxclusivcly within its jurisdiction was made in tho case of 
Shiva Prakash v. Karna, [1913] 11 A. L. J. R., 671, 


and I rely on ibe principle of the decision in that case. The Re- 
vonue Court having passed a decree for ejectment the Civil Court 
has no jurisdiction to entortain the suit, and further any decree 
passed by it would be nugatory. __ 
I furtbor rely on the following cases : 

Ram Devi Kuari v. Bindesri Upadhya, |1911] 8 A. L. J. R., 940; 

Narain Singh v. Govind Ram, [1911] 8A. L. J. R., 431; 

Ram Singh v. Girraj Singh, [1914] 12 A L., J. R., 1262; 

Maharaja Vizianagram v. Chhango Kurmi, 11910] 7 A. L. J. R., 555. 


N. C. Vaish, for the respondents.—The prosent suit is triable 
by the Civil Court, and could not havo beon brought in the Roe- 
venuc Court. Here the dispute is betweon rival claimants to a 
tenancy, and the question is one cognizable by the Civil Court and 
not within the jarisdiction of the Revenue Court. I am supported 
by the cases of 

Jagannath v. Ajodhya Singk, [1912]10 A. L.J R., 408 ; 
Kanhai am v. Durga Prasad, [1916] 13 A. L. J. R., 278. 


In the latter casc the suit in the Civil Court was brought by a 
party against whom the Rovenue Court had already passed a decree 
tor ejectment as being a sub-tenant, and it was held that the doci- 
sion of the Revonue Court could not operate as res judicata in bar 
of the Civil Court suit, and further that the Civil Court had juris- 
diction to entertain the suit notwithsianding the lact that its deei- 
sion might be inconsistent with that of tho Revonue Court. The 
present cae is oxactly similar. 


The casos relicd on by the appellants are distinguishable from 
the pre ont ease. In tho casoin 11 A. L. J. R., 671, it was not -- 


am the case of the plaintiff in the Civil Court tbat the rolationship of 


landlord and tenant did not oxist betwoon him and tho other party. 
Tho dispute was one betwoona landlord and tenant, and the Rovoenue 
Court alone had jurisdiction. The ease in 8 A. L. J. R., 940, was 
similar, and thore Picgort, J., did not exactly hold that tho Civil 
Court -had no jurisdiction to entertain the suit ; on the other hand, 
ho held that tho suit was barred by the principle of res judicata, 
thus‘implying that the Civil Court had jurisdiction. 

The docision in the caso in 12 A. L. J. R., 1252, turned upon 
the question whother or not the plaintiff in the Civil Court could 
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havo obtained the roal reliof sought by him, by bringing a suit in 
the Revenuc Court; and it was held that he could havo, undor 
soction 95 of the Tenancy Act. Tho Civil Court, therefore, had 
no jurisdiction in the matter. Similar romarks apply to tho case 
in 7 A. L. J. Rọ, 555. Tho prosont casc is difforont; tho present 
plaintiffs could not have obtained tho rcliof, in form or in substance, 
by moans of a suit undor the Tenancy Act. 


Tho judgmont of the Court was dolivorcd by 


TUDBALL, J.—~This appoal arieos out of a suit brought by tho 
plaintiffs rospondonts for a declaration that they wore co-owners with 
the defcndants, first in a muaf holding and socondly in an occupancy 
tonure. Tho court of first instanco granted a doclaration in favour 
of tho plaintiffs. Wo may point out that though the plaintiffs 
asked for a docroc For joint possoxsion, the courts below held that 
they were in possession and so gravted them a declaration only. 
Tho defendants have come to this Court on appeal and the appeal 
is pressed only in respect to two plots Nos. 238 and 245 which form 
portions of ihe alleged occupancy holding. It was the defendants 
appellants case in respect to these two numbers that the plaintiffs 
were their sub-tenants. IJt was the plaintiffs respondents case that 
they were co-ownors with the defendants of ths occupancy tonuro. 
In respect to these two numbers there are certain facts which have 
to be set forth. Tho defendants appellants instituted a suit in the 
Revenue Court for tho ejectment of the plaintiffs on the ground 
that the latter were their sub-tenants. To this suit the defendants 
replied that they were not sub-tenants but that they were co-tenents 
with the plaintiffs. That suit was instituted on the 14th of August, 
1915. While it was pending the plaintiffs brought the present 
suit in the Civil Court. The Revenue Court was the first court to 
come to a decision in regard to Nos. 238 and 245. It held that the 
present plaintiffs respondents were the sub-tonants of the present 
appellants and were not the co-tenants. It therefore granted to the 
present appellants a decree for the ejectment of the present plain- 
tiffs. Subsequent to that the Civil Court came to its decision and 
gave the plaintiffs a decree for joint possession of all the Jand inclad- 
ing these two numbers. That decision was upheld on appeal in tho 
+ Civil Court. From the decision of the Revenue Court no appeal 
whatsoever was preferred and that decision became final and 
binding betweon the parties. The result therefore is the absurdity 
that a Revenue Court with competent and exclusive jurisdiction has 
granted a decree for ojectment which can be enforced in respect 
to these two numbers. The Civil Court has given a decreo for 
joint possession on the ground. that the present plaintifis-are co- 
tenants and not sub-tenants. What the result is to be nobody can 
at present state. It is urged before us and with considerable forco, 
specially in the face of a large numbor of rulings of this Court. 
that the decision of the Revenue Court as between the parties, to the 
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effect that the plaintiffs are the sub-tenants in these two numbers 
of the defendants-appellants is the decision of a competant court 
with exclusive jurisdiction, that it is final and binding upon the 
parties and that the Oivil Court bas no jurisdiction whatsoever to 
upset or reverse that decision. Reliance has been placed upon the 
decision of this Court in Shiva Prakash v. Karna (1), wherein it 
is remarked that the Revenue Coart having made a decree for 
ejectment and that decree having been carried into effect and the 
plaintiff having been ejected a suit in the Oivil Court is not 
maintainable. The decree of the Revenue Court was binding 
upon the parties and any decree made by the Oivil Court would 
be wholly nugatory. The point is covered by authority in the 
case of Ram Devi Kuari v. Bindeshri Upadhia(?). The judgment 
of the learned Judge who decided that case was affirmed on appeal 
under the Letters Patent. In this case while a suit in the Reve- 
nue Court for the sjectment of Karna was pending and before that 
case was decided, Karna brought a civil suit ont of which that 
appeal arose. “It was a suit which was brought in such form as 
would ordinarily make it cognizable by a Civil Court. Its object 
was clearly to nullify the decree of the Revenue Court. That is 
also the case in the present suit. An ejectment suit in the Reve- 
nue Court had been brought and was pending and was about to 
conclude when this present civil suit was brought.” It is true 
that the present civil suit was brought in the form in which a suit 
would be entertained only by the Civil Court, but in so far as these 
two numbers were concerned, the suit was clearly one brought with 
a view of possibly nullifying the decision of the Revenue Court. 
We think that the principle which was appliedin Ram Devi Kuari 
v. Bindeshri Upadhta (2) applies equally to the present case before 
us. It was solely within the jurisdiction of the Revenue Court to 
hold that the present respondents were the sub-tenants of the pre- 
sent appellants and that as such they were liable to ejectment. 
Practically the same principle was applied in the case of Ram Singh 
v. Girraj Singh (3). There it was held that the Revenue Court in a 
case of cjectment had jurisdiction to go into a certain question and 
that decision was binding on the parties, and ths court in the civil 
suit was bound to look to the substance of the relief and not mere- 
ly to the form of the suit, and that the civil suit was not maintain- 
able as it was morely directed to the upsetting of the decision of 
the Revenue Court. In Maharaja Vizianagram v. Chhango Kurmi (4), 
a suit for ejectment of the defendant on the ground that he was a 
tenant-at-will was brought in the Revenue Court which decided that 
he was a tenant but not a tenant-at-will of the plaintiffs and subse- 
quently a suit was brought in the Civil Court for the ejeotment of 
the defendant on tho ground that he was a trospasser ; it was held 
that the Revenue Court having determined the nature of the defen- 
(1) [1913] 11 A. L. J. R., 671. (2) [1911] 8 A. L. J. B., 940, 
(8) [1914]12A.L. J, R., 1252. (4) [1910] 7 A. L. J. R., 556. 
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dant’s tenancy and the class to which he belonged, a suit in the Civil 
Court could not be maintained. It- was equally in the present 
case that the Revenue Court has determined the nature of the 
defendant’s tenancy and he is clearly liable to ejectment. The 
present suit is an attempt as remarked in that judgment, to go 
behind the decision of the Revenue Court and ask the Civil Court 
to do that which under section 167, it is forbidden to do. On 
behalf of the opposite party, our attention has been called to 
two decisions of this Court, Jagannath v. Ajodhya Singh (1), and 
Kanhai Ram v. Durga Prasad (2). The former of these two 
cases may be distinguished fromthe present case. In that case 
there had been no decision by the Revenue Court on the ques- 
tion and Mr. Justice BANERJI in his judgment remarks as fol- 
lows :—“ It is true that the plaintiffs sued in the Revenue Court 
to eject the defendant on the allegation that the defendant was 
their sub-tenant. Had the Revenue Court decided that question 
and had held -that the defendant was the tenant of the holding, 
there might have been some difficulty in the plaintiffs’ way, but 
in this case as pointed out by the lower appellate court, the Com- 
missioner did not determine the question whether the plaintiffs were 
the tenants of the holding, or the defendant was so.” The case 
of Kanhai Ram v. Durga Prasad (2) is somewhat in favour 
of the respondent’s contention. We would call attention to the 
opinion expressed by the late Sir Sunnar Lat in his judgment on 
the point. He referred to Mr. Justice HAMIER’s decision in S. A. 
No. 1001 of 1911 and remarked:—‘ Like him I am inclined to 
think that the matter should be deemed to be res judicata.” In 
that suit the defendant brought a suit in the Revenue Court seek- 
ing for the ejectment of the plaintiff on the ground that the latter 
was his sub-tenant. The Revenue Court ordered ejectment. The 
plaintiff brought a suit in the Civil Court for a declaration that he 
was the owner of certain occupancy holdings and claimed possession. 
He sued the opposite party on the ground that he was a trespasser. 
It has held in that case that the decision of the Revenue Court 
did not operate as res judicata. We do not propose to decide the 
present appeal on the question of res judicata. There have been a 
long series of rulings of this Court for a considerable length of 
time in which it has been consistently held that wherea Revenue 
Court has exclusive jurisdiction to try certain question and it tries 
that question as between the parties, that that is a finding which 
is binding upon them and it isa finding which cannot be ques- 
tioned in the Civil Court reference being made to section 167 of 
the Tenancy Act. We think that that is the principle which will 
govern the decision of the case before us. In go far as thess two 
plots are concerned there is a final and binding decision between 
the parties. The present respondents are the sub-tenants of the 
present appellants anda decree for their ejectment has been passed. 
(1) [1912] 10 A. L. J. B., 408. (2) [1916] 13 A. L. J. R., 278, 
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We do not think that a Civil Court is‘empowered to go behind 


that decision or to set it aside. We therefore allow the appeal in 


- respect of these two numbers and in respect to them the plaintiffs’ 


suit will stand dismissed with proportionate costs in all courts. 
The rest of the plaintiffs’ claim is not contested before us and the 
decree of the court below will stand in respect thereto. 


B. K. M. Decree modified. 


MANNU LAL axd axnorser (Defendants) 
versus 


NELIN KUMAR MUKERJI anp oruers (Plaintiff's )* 


Insolvency—Annulment of insolvency—Suit by Receivers commenced before 
annulment——Suit maintainable after annulment, 


One G. Fè. started a firm in which he associated his two brothers and 
his father as partners without contribution of capital. Subsequently a 
brother of Œ. R. sued him for partition. Instead of fighting that guilt 
G. R. made an application to be adjadged an insolvent and a composi- 
tion wasg accepted by the creditors. Thereupon the insolvency was 
annulled. Before this, however, the Receivers had commenced a anit 
against the brothers.of G. K. in respect of their liability to G. R., in 
certain other concerng in which the brothers of G. R had no interest. 
The suit was decreed and upon appeal to the High Court it waa objeoted 
that the suit by the Receivers after annulment of the insolvency waa not 
maintainable :—Held that the suit was maintainable, 

inst APPEAL from a decree of Basu Kamesnwarn Narn, 
Subordinate Judge of Oawnpore. 


B. E. O’ Conor and Surendro Nath Sen, for the appellants. 
Motilal Nehru and Sital Prasad Ghosh, for the respondents. 
- The judgment of the Court was delivered by 


RICHARDS, C. J.—Theé facts out of which this and the connect- 
-ad appeals arise are somewhat complicated but it is unnecessary to 
state them at any great length. It appears that there were three 
brothers, Qhasi Ram, Shankar Lal and Mannu Lal. There was also 
their father Fauji Lal. Ghasi Ram appears to have been a man of 
considerable business capacity and intelligence and to have started 
a number of business in various parts of the province, which were 
upto a certain period at least quite successful. He associated his 
father and brothers as partners in some of the concerns without 
any contribution of capital on their part. All went well until one 
of the brothers Mannu Lal started a suit for partition against his 
brother Ghasi Ram. Ghasi Ram instead of meeting this suit in a 
straightforward fashion and having all questions decided between 

~ F A. No. 870 of 1915. 
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himself, Mannu Lal and the other members of the family got him- 
self declared an insolvent. After a good deal of litigation, (out of 
which probably the legal profession alone gained anything) a scheme 
for composition was put forward and eventually accepted by the 
creditors and the Court. The bankruptcy was annulled. Before 
this happened however a suit had been commenced by the Receivers 
against Shankar Leland Mannu Lal in respect of their alleged 
liability, as partnera in some of the concerns, to Ghasi Ram and 
his son as the proprietors of certain other concerns in which 
Shankar Lal and Mannu Lal had no interest. Notwithstanding 
the fact that the declaration of insolvency was annulled the present 
suit was continued and the learned Subordinate Judge has made a 
decree in favour of the Receivers, plaintiffs in the suit. 


The first point argued on behnif of Shankar Lal and Mannu Lal, 
(the latter being represented by Mr. O’Conor, Barrister, and the 


former by Mr. Katju,) was that the annulment of the insolvency 


rendered the suit by the Receivers unmaintainable and that on this 
ground alone the suit ought to have been dismissed. In our 
opinion this contention has no force. The defendants are alleged 
to be the debtors of Ghasi Ram and the other late insolvents. 
Ghasi ‘Ram makes no objection to the suit being maintained, 
(the objection that is raised is at the instance of the alleged debtors.) 
There can be no doubt that the suit was properly instituted 
originally. There can be no doubt that the suit could have been 
continued after the annulment in the rame of the late insolvente, 
if not by the Receivers. It seems perfectly clear that if the deb- 
tors pay the amount found due either voluntarily or under stress 
of a decree, they will get a good discharge for their indebtedness 
to the late insolvents. We think under the circumstances that no 
injustice of any kind could be done to the defendants by the case 
being heard out on the merits. ” 


The next point argued was that the suit should have been 
dismissed, because the suit as framed did not ask for an account 
of the transactions relating to a number of other concerns in which 
the parties were interested. Such'pleas were raised in the court 
below on behalf of the defendants and the court admitted the 
equity of the defence by directivg that the account should be taken 
in such a way that the liability if any of the defendants would be 
finally decided after giving them credit for any sums which might 
be due to them from Ghasi Ram on account of the other concerns. 
We think that having taken care to prevent the possibility of any 
injustice being done to the defendant on account of original 
frame of the suit, the court below was quite right in not dismissing 
the suit but directing that the accounts should be taken. 


The next point that was urged was that the court below has 
assumed the correctness of the claim for Re. 13,538-3 being due 
to the Cawnpore firm. It was contended that the court ought not 
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to have assumed that this sum was actually due but should have 
gone further into the accounts, and it was vaguely hinted that 
fictitious entries might have been made by Ghasi Ram in the 
Lakhimpur and Gola accounts at the time the suit was brought for 
partition by Mannu Lal so as to inflate the indebtedness of these 
two concerns to the Cawnpore firm. It was urged that the learned 
Judge himself thought that there were fictitious entries in these 
accounts. We have carefully considered the point and we cannot 
see that the learned Judge thought anything of the kind. We have 
even seen the evidence that was given on this particular point. 
One item that was suggested asa fictitious entry was a sum of 
Rs. 1,300 or thereabouts damages which the Cawnpore house had 
paid to Ralli Brothers and had charged against Lakhimpur. It 
appears that witnesses were examined to show that a consignment 
of corn was sent by the Lakhimpur house to Ralli Brothers but that 
this was done in pursuance of a contract entered into between the 
Cawnpore house and Ralli Brothers. The contract being between 
these two firms the Cawnpore house had necessarily in the first 
instance to pay the damages for breach of contract but it was quite 
right that the Lakhimpur house should have been debited with the 
payment of the damages if (as between the Lakhimpur house and 
the Cawnpore house) the grain was to come from Lakhimpur. If 
this item is to be taken as a specimen of the items suggested as 
fictitious, we think that there is very little weight or force in the 
allegation put forward on behalf of the defendants-as to fictitious 
entries. We think that the court below was justified in accepting 
the indebtedness as between the Cawnpore house and the Lakhim- 
pur house and the Gola house of the sum mentioned above. It 
was argued that neither Sbankar Lal nor Mannu Lal could be liable 
for any sum because according to the contract between them and _ 
their brother Ghasi Ram they were entitled to share in the profits 
but they were not to'be bound to contribute to any loss. We are 
perfectly certain that there was no such contract, and we are quite 
certain that the learned Judge never intended to hold that such 
an absurd contract existed. No doubt Shankar Lal and Mannu 
Lal contributed no capital and the shares in the partnership given 
to them were in lieu of their services, but as partners they were 
entitled to profit and liable to loss in proportion to their sbares. 


The last point was that the rate of interest, namely nine per cent 
was not the rate agreed upon. On this point we see no reason to 
differ from the finding of the court below. 


We think on the whole the case was carefully tried and justice 
done by the learned Subordinate Judge. We hope that the bro- 
thers may see their way to bring this litigation to a speedy deter- 
mination without incurring further cost. The result is that the 
appeal fails and is dismissed with costs. 


Appeal dismissed. 
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LAKHPAT RAI anp oruers (Plaintiff's) 
VET EUS “ i 
SRI KISHAN DAS anp orHErs (Defendants)* 

Patent— Novelty— Speécification—- Combination of old materials, 

The plaintifs patented a process of turning out banslochan (a medicinal 
powder manufactured by a calcining process from the interior of bamboo 
found in Singapore) of which the egeential features were the treatment 
of the substance at a red heat, with sulphuric acid inside a closed crucible 
or retort made entirely of earthenware. The advantages involved were 
(a) no iron or other metal being used in the composition of the cruci- 
ble there was no danger of any deleterious action onthe part of the 
furnace of the acid upon the metal aforesaid ; (b) the retort or crucible 
was entirely closed from the time when the acid was added until the pro- 
cess of calcination was complete; the result being that the necessity of a 
chimney communicating with the retort for the purpose of carrying off 
the fames was dispensed with. This process was one of a new combina- 
tion of admittedly old materials:—Held that it was a good subject-matter 
for a patent. 


Fisst APPEAL, from a decree of PANDIT Sort RAGHUVANSA 
LAL, Additional Judge of Farrukbabad at Fatehgarh. 


Remfry, (of the Calcutta Bar), (with him B. E. O'Conor, Tej 
Bahadur Sazru and ©, M. Sulaiman), for the appellants. 


Moti Lal Nehru, (with him Surendro Nath Sen), for the respon- 
dents. 


The following judgments were delivered. 


Wats, J.—We have come to the conclusion that this appeal 
must succeed. There bas been a very full discussion, upon 
somewhat unfamiliar lines in this Court; but we have no 
doubt as to the proper conclusion which ought to be reached. 
The appeal is brought by the plaintiffs, the registered paten- 
tees of a process of manufacture, the plaintiffs consisting of 
Lakhpat Rai, Sampat Rai, and Manful Narain, and carrying on 
business at No. 14, Mullick Street, Calcutta, against a judgment 
dismissing their suit brought against the defendants Srikishan Das, 
Bahal Rai and Bhoop Narain, carrying on business at Farrukbabad, 
for infringement of the patent. One Prag Narain who figures 
somewhat prominently in the case, isa member of the plaintiffs’ 
firm but for reasons best known to the plaintiffs was not one of 
the applicants for the patent and is therefore not a necessary party 

l l °F, A. No. 178 of 1917. 
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to the suit. The ground upon whioh the suit was dismissed was a 
question of fact, namely that the process for which the plaintiffs had 
obtained their patent had been anticipated and was one of common 
use in the trade. 


Speaking for myself I think it desirable to make one or two 
general observations. The patent law is a provision made by the Le- 
gislature for the encouragement of research, industry and progress. 
It rewards genuine discoveries by giving them a limited monopoly 
and thereby seeks to encourage commercial enterprise and develop- 
ment. A patent suit in which the validity of an alleged dis- 
covery is challenged is one in which the courts would seem to have 
a right to expect candour and honest dealing and genuine assist- 
ance in ‘the often complex and difficult technical question of as- 
certaining whether the alleged new process is really a good subject 
matter for a patent. In this case the parties appear to be men 
of position in their own commercial circle ; each has charged the 
other with the perpetration or attempted perpetration of a mean 
and contemptible fraud. There has obviously been a mass of hard 
swearing which has enormously increased the difficulties of the task 
thrown upon the court. We fave had to do our best to sift the 
truth from a mass of untruth. Apart from this aspect of the case 
which must seriously have prolonged the litigation there is even 
a graver aspect. It is regrettable, and it is a matter to which those 
who are interested in the industrial development of this country 
might well direct their attention, that commercial disputes of this 
kind should be tainted by a mass of palpably dishonest evidence, 
unfair methods of competition, and conduct which decent people 
cannot but reprobate. Moreover the conduct of the case in court, 
ul are saying nothing about the learned gentlemen who appeared 
or either party before the Subordinate Judge who gave judg- 
ment in Farrukhabad, we refer particularly to some of the incidents 
when evidence was taken on commission) is characterised by a 
method of cross-examination in the case of independent and res- 
pectable professional witnesses, which is worthy of the worst 
tradition of the lowest forms of litigation and which is calculated, 
if indulged in as a practice in the way in which it was indulged in 
this case, to make our trial courts a terror to self-respecting men 
and to produce a state of things under which only those will care 
to come and give evidence who have no character to lose. We 
may say at once, as we are differing from the view of the facts 
taken by the lower court, that we find very little assistance in the 
Subordinate Judge’s judgment, It consists of a considerable 
amount of painstaking criticisms some of which is difficult to. 
follow, some of which we find ourselves unable to agree with, while 
some of the conclusions are so vague or so over-burdened with 
details that their weight is largely discounted. We therefore bave 
to approach the consideration of the mass of conflicting evidence 
in this case unobscured by the existing decision and to form an 
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independent judgment of our own. Inoneregpect we are not at 
a very serious disadvantage. It so happens that the majority of 
the principal witnesses in the case were examined either on commis- 
sion or by the learned Subordinate Judge’s predecessor and were 
therefore not seen or heard by the learned Judge any more than 
they have been by us. The controversy arises in this way. About 
the 23rd of June, 1915, the plaintiffs applied to the Patent Office 
in Calcutta for a patent, the claim for which and the specification 
for which is contained in the document before us, Specification 
No. 2191. Theclaim related to the manufacture of an ancient 
and well-known medicinal commodity called bansloohan. Asa 
matter of interest we may quote here the chemical description of 
this article as found in Professor Thompson’s Pharmacopoeia. 


Percentage composition : 





Silica (Sio 2, silicon dioxide) see ee 90°50 
Potash (KOH, Potassium hydroxide)... we 1-10 
Peroxide of Iron (Ferric iron e203) ws 090 
Alumina (Aluminium Oxide A1203)... we 080 
Carbon compounds and foreign matter ws 6:70 

100-00 





The powder in question, which is manufactured by a calcining 
process from bamboo, is said to be a medicine for the home, and 
to possess certain restorative and invigorating qualities for the old 
as well as for the young which, if they do not entirely fulfil their 
promise, may at any rate account for their undoubted popularity. 
The powder is made from the interior of bamboo which is found 
in Singapore, by baking or calcining. According to the plaintiffs 
this process has up to, generally speaking, June, 1915, been oar- 
ried out by means of iron-pans when the commodity is prepared 
in any substantial quantities. Of course they do not allege, and 
no sane person could allege that ordinary earthen-ware pans could 
not be and indeed were not in fact used from time to time by 
persons who wanted to prepare a smal! quantity for their own use 
without delay, but as a matter of trade use when the manufacturer 
is preparing the stuff in any quantity for the market according to 
the allegation of the plaintiffs, the ordinary known method was 
by the use of iron-pans in which the stuff was placed for the pur- 
pose of being cooked under great heat ina stove. According to 
them algo the effects of the use of iron-pans were to produce a 
rapid and intense heat operating directly upon the material ; to 
make the cost of the stove somewhat greater than if ordinary ear- 
then-ware pans were used particularly because the tendency of the 
iron-pan was to wear out quickly and also to produce in the sub- 
stance itself what has been called a brownish or reddish tint, 
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specimens of which we have seen with our own eyes in bottles 
which have been exhibited in the case, and which is regarded in the 
market by those who know the stuff well without having a serious 
drawback as something which makes the article inferior to the 
best standard. According to the plaintiffs also they were con- 
stantly worrying and working by experiments of various kinds to 
arrive at some satisfactory process of heating which would be 
cheaper and more satisfactory than the old method ; and in sub- 
stance they claim by this patent to have achieved that result by a 
combination of earthen-ware vessels placed one upon the top of the 
other in the stove as described and delineated in the specification 
which method they say has the superior advantages of securing a 
slower heat, enabling the material to be treated (as it always 1s 
treated at some stage and in some form or another) with sulphuric 
‘acid at a red heat, of confining the fumes produced by the sul- 
phuric acid within a closed crucible and of producing a better 
colour of pure white or bluish white. There is less risk of the 
brownish or reddish tint manifesting itself and the production is 
regarded in the market as superior in appearance and quality and 
costs less, Another feature according to their allegation which 
distinguishes the new process from the old is that in the latter 
stoves there was a chimney of greater or less height which carried 
away the fumes. The specification was ultimately accepted and 
was published to the world by a formal notice in the Gazette of 
India of the 16th of October, 1915, in the following terms ; “ Im- 
provements in the manufacture of a medical preparation, Patent 
No. 2191” which we feel bound to say in passing cannot be 
regarded as a satisfactory mode of summarising the real claim 
which had been accepted by the office. 


We now turn to certain other dates. On a date in July, 1915, 
by a coincidence which can only be described as remarkable, one 
Maharaj Narain paida visit to Calcutta. This Maharaj Narain 
who gave evidence in the case for the defendants although nota 
member of the defendants’ firm was their general attorney and 
apparently the moving spirit. We think that the object of this 
visit has not been satisfactorily explained. Maharaj Narain’s rea- 
sons for it are two-fold. He says he was desirous to make arran ge- 
ments or to ascertain how arrangements could be made for securing 
the raw materials of bamboo from Singapore, and also to-take 
lessons from one Munna Lal in the construction of the stove 
which was in common use for the manufacture of banslochan. A 
railway journey from Farrukhabad to Calcutta strikes us as a 
somewhat expensive mode of communication by post with Binga- 
pore. And jf, as the defendant’s case is, it be the fact that the 
plaintiffs’ process of manufacture was well-known throughout 
India and particularly in Farrukhabad and all that was necessary 
was for somebody on the spot to show the workmen in Farrukha- 
bad how to build a stove, we do not see why it was necessary to go 
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to Calcutta at all. The process of imparting the knowledge which 
Munna Lal possessed to the mind of Maharaj Narain appears to 
have occupied a considerable period. Although the. visit took 
place in July it isnot suggested that the defendanta began to 
build until September of the same year. The nature of the con- 
struction of the stove is such that the time occupied by instructing 
a competent workman how to make it and in fact producing one 
complete from top to bottom could not possibly amount to more 
than a week.- Whether the course of lessans was more trouble- 
some than had been anticipated or whether there was an unexpect- 
ed delay in obtaining the raw materials from Singapore we do not 
know, but the next date which is important is the 18th of Decem- 
ber, 1915, when the defendants wrote toa customer in Delhi in 
these terms. “ Our compliments to you. We have started factory 
for manufacturing banslochan. All kinds of goods are in stock. 
The rates will be given below, please note them. The rates have 
fallen down on account of the opening of our factory; 80 you 
should send for goods from us, in order that you may derive 
benefit and our factory may receive help from you. We shall 


send goods of a very superior quality. Please send for a small- 


quantity of goods as sample and see them. What more to add.” 
And then follows a list of rates to which we shal! refer in a moment. 
It is hardly to be wondered at having regard to the terms of that 
letter and to the fact that it is common ground that the process of 
manufacture referred to in that letter was precisely the same ag 
the plaintiffs’ patented process of manufacture, that the defendants 
have not seriously challesged the plaintiffs’ contention, that the 
plaintiffs’ process of manufacture if néw. is certainly an improve- 
ment. The defendants have not attempted to explain in any way 
consistent with the ordinary conduct of honest businessmen the 
sudden enthusiasm, worked up one may say to almost white heat, 
which they displayed for the manufacture of banslochan between 
June and December, 1915, but having regard to the fact that the 
rates per seer set out in their letter ware a very substantial reduc- 
tion upon the price then being charged by the plaintiffs, and that 
the plaintiffs were admittedly practically in sole possession of the 
market, we have not the slightest doubt that on the 18th of 
December when that letter was written and further back even 
when they determined to enter the market for the sale of this 
commodity, they knew perfectly well that whether it was a genuine 
discovery or not, the plaintiffs were coming upon the market with 
an alleged improved method of manufacturing this commodity 
which. was likely to bea commercial success and that they had 
made up their minds by fair means or by foul to share the profits 
which they anticipated tha plaintiffs were going to make if their 
invention were accepted by the public Onthe 26th of January, 
1916, an even more striking dooument came into existence. A 
telegram was sent to the defendants from Oaleutta by another 
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Maharaj Narain who appears upon the stage for a moment and 
subsequently is seen no more in connection with this case. The 
plaintiffs by an application made in the course of the suit not 
unnaturally showed considerable curiosity about this telegram and 
no doubt also as to what this Maharaj Narain was doing in Calcutta. 
That curiosity has never been satisfied as the defendants have not 
put this Maharaj Narain in the box. All we know about him is 
that he belongs to a younger generation, that he is the son of Bahal 
Rai one of the defendants and that he wired to the defendants in 
the following terms. ‘‘Lakhpat Rai doing registry of banslochan 
come immediately.” It is to be observed that that telegram alleges, 
and it is quite possible that the plaintiffs themselves have alleged 
sometime or another, that this patent gave them the sole right 
of manufacture and sale of the commodity itself. It does not 
refer to the process. It is quite clear however that Maharaj 
Narain the general attorney of the defendants to whom it was sent 
and who that is to say Maharaj Narain in Farrukhabad, undoubted- 
ly received and dealt with the telegram, knew quite well that the 
telegram referred to a processand not merely to the commodity. 
What exactly he did excepta visit to Oawnpore to consult some- 
body is not quite clear. But on the 27th of January he sent g 
telegram to the Oontroller of Patents, Oalcutta, in the following 
terms. ‘ Application for patent process manufacture of bamboo 
camphor tendered by Lakhpat Rai, Sampat Rai or other party 
is for a process used by ourselves and several manufacturers, are 
forwarding representation.” Two observations arise upon that 
document. Maharaj Narain would have us believe that the 
telegram which he had received from his name sake was the only 
information which he had upon the subject atall. We find it 
impossible to believe this statement. The telegram to the Oon- 
troller of Patents shows that he kaew perfectly well that the 
application dealt with the process of manufacture, no reference 
to which had been made in the telegram received from 
Calcutta, but more than that he alleged in the telegram sent 
within 24 hours of the news which he had received from Calcutta 
that the process for which application had been made was 
the same as that with which he was so familiar. It is 
impossible that he could have become aware of that fact, even if 
it were a fact, by means of the telegram from Calontta. We 
are satisfied on these materials alone that the telegram was a 
disingenuous document sent expressly for some purpose of the 
defendants’ own and that the conduct of Maharaj Narain and his 
perfectly hopeless attempts to get out of the difficulty are only 
evidence of the guilty conscience of a dishonest man. It does not 
howevér rest there.’ The telegram was followed up by a letter 
which it is necessary to examine very carefully having regard to the 
statements about it made by ‘Maharaj Narain when he was very 
naturally asked in cross-examination to explain its language. It 
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is dated the 27th of January, 1916, from Farrukhabad. It is signed 
“Sri Kishen Das by the pen of Maharaj Narain.” It is however 
said on behalf of the defendants respondents at the Bar before us, 
I think it was not very clearly said at the trial, to have been writ- 
ten by a scribe for Maharaj Narain when Maharaj Narain was in 
Cawnpore. It is in the following terms. ‘ We are informed that 
Lakhpat Rai, Sampat Raiof 14 Mullick Street, Calcutta, have applied 
for permission to patent a process for the manufacture of bamboo 
camphor (banslochan). We have the honour to state that the same 
process has been in use by us for sometime past and others have 
been using it for a still longer period. The object of this 
applicant is apparently to place obstacles in the way of our doing 
business and although in our opinion there is nothing patentable 
in the process we deem it necessary to record the fact that 
the process which the applicants propose to patent is not new 
(so far the letter merely repeats what had been said in the 
telegram and then follow these significant words) “and is in 
common use by a number of manufacturers in this district.” 
The defendants’ case at the trial as we shall have occasion to 
point out ina moment was that this process of manufacture had 
been adopted for the most part by firms in Calcutta for many 
years although they had during the last decade been driven out 
of the market by the plaintiffs. Maharaj Narain was therefore 
asked to explain the language used in this letter. He first said 
‘ I wrote in the letter to the patent office that the said process for 
preparing banslochan was used by a number of manufacturers in the 
district because two factories were then using that process and 
several other factories in this district had formerly used that pro- 
cess.” Now there can be no mistake about that sentence. He was 
confronted with the letter which he had written and he was asked 
by the cross-examiner perfectly naturally and fairly, “ to what you 
were referring ” and he pledges himself on a critical question in 
the dispute to the fact, although not a tittle of evidence has been 
called to support it, that in the district, that is to say, in F'arrukha- 
bad because the writer was at Farrukhabad there were two factories 
using that process and several other factories in the district had 
formerly used it. He could have had no doubt whatever as to the 
purport and meaning of the question which was put to him and as 
to the meaning of the answer which he gave. He was then re- 
minded indirectly that his case at the trial was that it was mainly 
in use in Calcutta and the cross-examiner put this question. “Can 
you state any reason why you did not mention about Calcutta in 
it.’ He answered “ I did not mention any place, but simply told 
him that several manufacturers used that process and I cannot say 
what he understood that he mentioned the words in thie district.” 
So that after swearing point blank that he used the words in this 
district with special reference to factories which were really in his 
mind, and realising the difficulty that he got himself into having 
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regard to the real facts which he was able to prove he recanted 
and threw the blame on to the Babu to whom he was dictat- 
ing the letter. We have dwelt upon this incident in the case 
because it is only by such tests (they are specially valuable where 
you get a contemporaneous document under the hand of a witness 
which he cannot deny) fairly applied by a proper cross-examination 
that you can prove the witnesses in a case of acute conflict cf ver- 
bal testimony and see where the pinch comes. We have come to 
the conclusion that the conduct of Maharaj] Narain with regard to 
the statements which he made in the documents themselves and 
the hopeless attempt to get out of the difficulty in which he found 
himself when challenged on oath in the witness box, shows that,he 
was a dishonest witness, that he was labouring under a guilty con- 
science and that there is no explanation of his conduct except upon 
the hypothesis which the plaintiffs allege that he was the moving 
spirit in an attempt to steal and purloin the plaintiffs’ process 
from them by unfair means. 


Shortly after this incident and the telegram of protest to the 
Controller of Patents, it being too late for the defendants to 
challenge the registration of the patent, they continued the manu- 
facture which it is admitted is practically the same process as the 
plaintiffs’ and thereby forced the plaintiffs to bring this suit. The 
plaintiffs ask for an injunction and for damages. The defendants, 
while alleging generally that the alleged invention is not really a 
good subject-matter fcr a patent, for example they say in para- 
graph 6 of their defence that it was the original form of stove in 
common use for a long time in Indis, raise a somewhat broader 
issue of fact on which the trial in the court below and much of 
the discussion before us has really turned, namely they have 
committed themselves to this somewhat startling proposition that 
not only other traders mostly in Caloutta, but even the plaintiffs 
themselves, have al] along manufactured banslochan by this method 
which the plaintiffs now seek to patent, that it is really the only 
method known to the trade, that it is incapable of improvement, 
and that the plaintiffs have themselves been doing business by this 
method for some 12 or 13 years, and that they really were endeav- 
ouring to impose upon the Controller of Patents and the general 
public not a thing in which they believed as a new discovery but a 
thing which they knew was well-known to others as well as to 
themselves and was an attempt to defraud the general public. Now 
that as we have said was a startling proposition which one would 
naturally require to be clearly and definitely established in fact. 
The defendants alleged in their answers to the interrogatories 
served upon them in the course of the suit by the plaintiffs the 
names of ‘the firms relied upon by them as being those commonly 
using this process of manufacture : 


1, Hulasi Rai, Calcutta. 
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Hanuman Sahai Rameshar, Calcutta, 

Bhagwan Das Munna Lal, Calcutta. 

Prag Narain, Caloutta. (Now one of the plaintiffs’ firm). 
Lakbpat Rai Chhote Lal, Caloutta. (The plaintiffs’ firm). 
Silchand Sadh, Calcutta. 

7. Juggi Lal Bania, Farrukbabad. 

8. Mathura Das Sat Narain, Cawnpore. 


oY ae ee ee 


Omitting from this list the two now connected with the plain- 
tiffs’ firm these persons sppear to have ceased business altogether 
for periods varying from 40 years to 15. Itis not suggested that 
any of them has manufactured banslochan during the Jast 14 years. 
Two of them or representatives of two of them appeared in the 
box. All of them were admittedly failures in business. At the 
trial Munna Lal, one of them, was called and he speke of three, 
two of whom are additions to the list which I have read namely 
Karim Baksh and Gappu Lal. But inasmuch as neither of 
them appeared in person at the trial no further reference need be 
made to their business. Reference will have to be made to the 
two witnesses, Munna Lal and Rameshwar ina moment. But the 

striking fact and it is common ground between the parties in this 
case, is that the plaintiffs by ordinary competition and if the 
defendants’ case is to be believed by the use of precisely the same 
process that the defendants themselves have been using and 
everybody else in the trade has been using, have succeeded during 
the last 12 or 13 yearsin securing a paramount position in the 
trade. All their rivals have been beaten out of the field and it is 
not suggested that during that period of 12 or 13 years the 
plaintiffs bave enjoyed any superior advantage over their competi- 
tors and the theory is that in spite of that fact and although they 
have successfully carried on their business during that period 
almost unrivalled by the well-known process which was open to 
everybody they nonetheless thought it necessary so far as we can 
see for no possible object either of gain or of anything else to 
invent a story which could have been exposed and blown to pieces 
in five minutes by honest evidence namely that all this time they 
have been adopting a totally different method, that they have been 
experimenting in new methods and only just discovered and 
therefore went to the expense and trouble of obtaining a patent 
for this ancient method which was known to all. We think that 
theory has hopelessly broken down upon the evidence and that it 
is a hypothesis which would require overwhelming evidence for 
any court to accept as the real truth. 


Turning to the oral evidence which it is necessary to examine 
in this case with the preface which we have already made, namely 
that there is on the written evidence and on the admitted faota 
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serious reason for doubting the honesty of the defendants’ case, 
a very strong attack was made by the Hon. Motilal Nehru for the 
respondents upon the plaintiffs for not, as he put it, going into the 
box. We think this comment is really not justified. They did go 
into the box inthe true sense of the word. The District Judge, 
who originally was intended to try this case himself called Maharaj 
Narain for the defendants on the one side and Manful Narain one 
of the plaintiffs on the other side. Manful Narain gave his state- 
ment to the learned Judge describing in general language the 
present process, saying that in the old stovean iron tray had been 
used, that the present stove is closed above the trays while the 
other was not so, that in the old stove there used to be a chimney 
while in the new there is no chimney, that under the old stove the 
working had been going on in his factory in Calcutta for many 
years, that he had never seen an earthen-bow!] being used in any 
other factory until they decided to use it and as far as he knew for 
13 or 14 years nobody in Caloutta bad been manufacturing this 
stuff at all. We do not know what more the plaintiffs could say, 
than this witness said, unless he was cross-examined in detail 
either by the court or by the other party. A sort of argument was 
suggested that Mr. Remfry who conducted the case for the- 
plaintiffs in the court below, ought to have put the man into the 
box again. We cannot see the slightest reason why he should 
have done this. The witness had given a general account of his 
case consistent with the indepencent witnesses who were subse- 
quently called to support it and if the defendants thought that 
they could get anything out of this particular witness of whom 
they now make a grievance as not having been called at all, noth- 
ing was easier than for them to apply to the learned Judge at the 
trial to re-call him for cross-examination. It is idle to suggest 
that the’ provision in the Code which enables a Judge to call one 
of the parties and put him on oath, does not make the witness just 
as much a witness and make the evidence just as relevant, as if 
he is called by his own representative. And why in the world 
when he has given satisfactory evidence his legal representative 


_ should go through the ceremony of putting him into the box again 


for eximination-in-chief, we cannot for the life of us understand. 
But there is nothing in the point even if there were any technical 
grievance which could be founded upon it, because Prag Narain 
although not a plaintiff is to all intents and purposes the same as 
a plaintiff ; and he gave evidence at considerable length and his 
story was much to the same effect. He had obviously been work- 
ing on his own account and had in 1911 joined the present plain- 
tiffs in partnership. He described in detai] the present form of 
manufacture and the old form of manufacture. He explained that 
the acid was mixed formerly with the dry banslochan and that the 
mixture was put into the stove. Hesaid that acid was used before 
putting banslochan into the stove, apparently referring to the prq- 
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cess of washing before baking. He described the chimney which 
was formerly in use. He described how for the last 18 months 
they had ceased to use iron-pans, and had used earthen-ware pans 
or kholis in their place. He said that the inventors were Lakhpat 
Rai, Sampat Rai and Manful Narain giving the three names of the 
plaintiffs excluding himself, which may mean that they all indivi- 
dually took part, or may mean nothing, namely that they were 
merely the owners and that somebody in their employ had lighted 
upon the idea. The only question is whether it was a real disco- 
very, and he described the advantages of the new process in these 
terms :—“ The new invention therein is this, three Aholis, a handi 
and another handi to cover it and a gamla with a hole to cover it 
over which another Aandi is placed. This is the new invention. 
No stove of this kind was made before. Besides the above, there 
are four bricks inside the stove on which the three %holis rest and 
three bricks above to keep the gamla and the fact that fire affects 
kholis and handis from all sides. Besides this there is no new 
invention. By doing away with the chimney the benefit is that 
the fumes of acid formerly used to escape but now they materially 
affect the material and thoroughly clean it. This is the new inven- 
tion in it.’ And he mentioned by the way that Dr. Hossack whom 
we shall have to refer to in a moment came and saw the process 
when iron-pans were used, that he remained standing below the 
platform and asked a few questions for a space of five minutes, 
that they showed him how they mixed the acid into the orude 
banslochan kept outside the stove by pushing it in with a ladle and 
that no acid was used in his presence when the stuff became red 
hot. He also said that Dr. Hossack must have been in error or 
must have been misunderstood when he was reported as saying 
that the acid was thrown into the stuff, as it never was. In con- 
nection with the evidence of this witness and of the conflict, if 
any, between him and Dr. Hossack it is not unimportant to refer 
to the evidence of Mr. Briggs, commonly called Bugs in the book. 
He was called by the plaintiffsand was examined on commis- 
sion and described himself as an analytical consulting chemist. 
He seems to have had good training in England and to have 
worked under a gentleman of experience in India since 1898. 
He was not a witness to any fact but merely an expert upon 
the new process. Assuming the facts to be as alleged by the 
plaintiffs he said that he thought the new stove was better. 
He had been shown what was alleged to be the old process and 
therefore he believed the pans in it to be of iron, and upon that 
hypothesis he said that the new stove was better on account of 
its slow heat whereas the old stove being of iron must bea 
fast heat. He had never seen a stove like the plaintiff's. before. 
But it does not appear that he had been in the way of seeing these 
stoves one way or the other in the past, But his opinion was that 
the offect of adding sulphuric acid to cold material would not be 
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nearly so satisfactory as at a red heat, while on the other hand an 
attempt to add it at a white heat would be to lead to too rapid an 
evaporation, which might be dangerous, and in the former stove 
which he saw it would be impracticable. He said it was not an 
ordinary accepted theory that sulphuric acid should be added ata 
red heat. And he suggested that the iron-pan, (it was only a 
belief on his part but it is not without significance in its bearing 
upon the rest of the evidence), probably was the reason of the 
reddish or brownish appearance of banslochan which had been seen 
and objected to in the past, his theory being that the acid acting 
upon the iron-pan when hot would produce what he described as 
ferrous sulphate. He said that the farnace may be called a furnace 
on the reverberatory principle and he made also this important 
statement. Having seen the stove which was ulleged to be new 
and the stove which was alleged to be old, he said the stoves did 
resemble one another in outward appearance although one was 
made of iron-pans and the other of earthen-vessels. The import- 
ance of that is (itis plain upon the evidence even if it is not plain 
to one’s own intelligence) that you can only discover whether iron- 
pans or earthen-pans are used inside by some kind of physical or 
ocular test, and that you cannot possibly discover it by the naked 
aye when the place inside is a burning furnace. The next witness 
relied upon by the plaintiffs is Dr. Sandal. Dr. Sandal wasa 
subordinate official in the Health Department in Ualoutta, a kind 
of Inspector of nuisances, whose business it was to go round and 
visit factories under his superior officer, and he was subordinate 
at one time undoubtedly to the witness whom we shall refer to in 
a moment, Dr. Hossack. He gavea detailed account which it is 
not necessary to recite of the old system worked by the plaintiffs 
as he remembered it, and if his evidence is believed the truth of 
this dispute would clearly be on the side of the plaintiffs. A most 
violent attack, and in our opinion an entirely unjustifiable attack 
was made upon this witness and for certain reasons which are 
material to other parts of the case we propose to examine it in 
some detail. It is quite true that the witness was not a man of the 
highest academic qualifications and that he had bought, as other 
people have bought ah American degree. The curious feature of 
the impertinent and virulent attack upon his intellectual and 
academical qualifications apart altogether from his personal charac- 
ter, was the fact that when he was asked a question as to whether 
the stove now used by the plaintiffs was an improvement, an objec- 
tion was raised by the legal gentleman who subsequently cross- 
examined him about his intellectual qualifications, on the ground 
that he was not called as an expert, so that while the defendants 
objected-to his answering a question as an expert they delivered a 
cold blooded and deliberate attuck upon his educational qualifica- - 
tions. Asa matter of fact he did not profess to be an expert in 
the real sense of the word and his answer, when he was allowed to 
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give it, shows what was uppermost in his mind, namely his duties 
as an Inspector of nuisance. He said “ the present process that I 
have seen is far better and no nuisance is created either to the 
inmates of the house or to the neighbours and the material now is 
whiter and better than before.” Itis due to this gentleman to 
say that he was in the employment of the Municipal Corporation 
of Caloutta for about 25 years and that he retired after that period 
owing to ill-health with a pension. He was challenged with the 
opinion of his superior officer and he answered as only an honest 
witness could do, that he did not think that Dr. Hossack was ever 
at the factory for any great length of time but whatever he 
(Dr. Hossack) said he had seen he (the witness) could say nothing. 
He (the witness) was only there to speak to what he had seen. 
Having failed by throwing every sort of mud at this witness for a 
considerable time to make the slightest impression upon his evi- 
dence, the defendants then embarked upon a new and more des- 
perate form of attack. They deliberately accused this witness, not 
in the presence, be it observed, of the court trying the case, but in 
the presence of a Commissioner of having offered to sell his evidence 
to them for Rs. 500 and they did this by the production in person 
of the two persons to whom the offer was supposed to have been 
made. Their names were Kunji Lal and Gappu Lal. It is impossi- 
ble for us to shut.our eyes to the fact that Gappu Lal is the name 
of the petitioner in an original suit which has been connected with 
this appeal and which has been heard by us although judgment 
has been reserved in which he, Gappu Lal, seeks to revoke 
this very patent, and that Gappu Lal and Kanji Lal, these 
two men, have given evidence before us in that suit testifying to 
their personal knowledge of the old process by which banslochan 
was manufactured. Mr. Moti Lal, for the respondents, contended, 
when we asked him why these two men to whom Dr. Sandal is 
alleged to have offered to sell his evidence were not called that the 
law did not permit him to put them into the box but that by 
another section of the Evidence Act he was bound by the answer of 
the witness. If that view is correct Dr. Sandal’s evidence stands 
untainted and untouched by the attack upon him. But itis impos- 
sible for us not to ask ourselves the question why, if these two 
men were in a position to give evidence before us in another suit 
one of them being actually the petitioner and an alleged manufac- 
turer and seller of the substance (banslochan) who alleges that he 
has suffered a grievance through this patent and could testify to the 
fact that one cf the principal witnesses called by the plaintiffs had 
made an offer to them to sell his evidence to the defendants, they 
were not called as witnesses in this suit. To that question there 
has been no attempt of any kind to make any answer. The learned 
Judge undoubtedly rejected the evidence of Dr. Sandal. We are 
unable quite to understand the ground on which the learned Judge 
refused to treat him as an honest witness. It is true that Dr, 
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Sandal admitted that he went for his own examination before the 
Commissioner on a date other than that on which he was really 
summoned having reason to believe that he would be wanted on 
that date, and the learned Judge accepts the explanation in his 
judgment, but nonetheless he comes to the conclusion that this 
matter which is satisfactorily explained coupled with the negotia- 
tions about the purchase of his evidence makes the matter suspi- 
cious The view of the learned Judge is that the evidence of a 
witness should be rejected if only heis asked questions sufficiently 
offensive to arouse suspicion as to his character. We cannot agree 
that this is a sufficient reason, and we see none for throwing over 
Dr. Sandal’s evidence. Itmay ba that Sanitary Inspectors are not 
always absolutely reliable, but they must be shown, and not pre- 
sumed, to be untrustworthy. 


The next witness relied upon by the plaintiffs was Dr. Mitter, 
Here again we have been ourselves unable to accept the somewhat 
hyper criticism to which this gentleman’s evidence has been sub- 
mitted by the lower court. There does notseem to be anything 
extraordinary in Dr. Mitter’s story that he being a doctor on a ship 
between Singapore and Calcutta made the acquaintance of one of the 
plaintiffs whose business was in both places and who was travelling 
backwards, and forwards and as the result of this friendship he went 
to stay with the plaintiffs and bad medically treated one of them, 
and was wandering about their premises and became acquainted 
with the manufacture which was going on and out of which they 
were making their living. And whya doctor should not, assum- 
ing that he was there and interested himself on a holiday in the 
manutacture of the article by which his friends were making a 
livelihood, take the opportunity of looking into the stove ont of 
curiosity and satisfying himself whether it contained an iron-pan 
or earthen-ware pan we do not quite see. However, the learned 
Judge seems to find something so uncommon in it that he 
regards it as not true at al], and in the course of his judgment he 
has come to the conclusion that none of the details of Dr. Mitter’s 
story can be accepted. Being apparently dissatisfied in his own 
mind with that criticism he finally came to the conclusion that Dr. 
Mitter was not there at all But we think that there is no mate- 
ria] on which we can treat Dr. Mitter, otherwise than as an honest 
witness, who was desirous of giving the best assistance he could 
from his recollection. And again if Dr. Mitter’s evidence 
is believed the fact that the plaintiffs were using iron-pans 
in the stove is clearly established. On the whole we think 
that the plaintiffs have made out a satisfactory case ; that there 
is no reason for disbelieving the five witnesses to whom we have 
referred ; that upon their evidence it is established that iron-pana 
were formerly used, that the earthen-ware pans were new ; that 
the present combination is an improvement and that it has the 
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advantages claimed for it. We have, however, to consider further 
how far, the defendants’ evidence makes a serious inroad upon this 
evidence. The defendants called a quantity of evidence. We 
have already given sufficient reason for distrusting the evidence 
of Maharaj] Narain, The main features which the defendants 
otherwise rely upon aro the evidence of Dr. Hossack, undoubtedly 
a scientific witness of high standing and respectability, Manna 
Lal who is alleged to have been in the trade, and to have taught 
Maharaj Narain, and further a contemporaneous report made h 

one Mr. Kundu, a subordinate in the Health Department anda 
kind of Inspector of nuisances subordinate to Dr. Hossack. We think 
that giving full weight to Dr. Hossack’s evidence it really comes to 
very little. He was palpably an honest witness who frankly said 
that he was very hazy, and the more pressed he was upon details, 
the more he explained that his recollection was really a hazy one. 
It is but natural that a busy man like Dr. Hossack with important 
avocations should forget what he had seen long before, to which 
at the time he attached no importance, and in which he had no 
concern; and when reminded about it should come to court with 
a very hazy recollection of it. Whereas the case of a man like 
Dr. Mitter is quite different. Although he had no concern in 
the matter, being a friend of the plaintiffs he might very naturally 
spend his leisure time in looking into their stove ; but Dr. Hossack 
was a busy man engaged in his profession, and therefore the 
plaintiffs’ oase may be perfectly true and everything that Dr. 
Hossack said may be perfectly honest, whereas it is impossible for 
the defendant’s case to be true without convicting Dr. Sandal and 
Dr. Mitter of flagrant and deliberate perjury. This in itself is 
a reason for preferring the plaintiffs’ story supported as it is by 
witnesses who relate facts which could only be wilfully untrue, 
if untrue at all; whereas in so doing we do not oast the slightest 
discredit upon Dr. Hossack’s testimony. We do not think that 
he was really prepared to commit himself upon the question whe- 
ther the interior of the stove was iron or not. It is plain from 
Dr. Brigg’s evidence that he could not have examined it for him- 
self at any rate with his eye, and he does not profess to have used 
any other means and it is quite clear from the report which he 
made on the 14th of October, 1909, that the process of calcining 
the bamboo camphor, in what he calleda retort, with an addition 
of sulphuric acid occasionally, was being carried on in a stove 
which hada chimney—a fact wholly inconsistent with the defen- 
dants’ case. In our opinion the evidence relied upon of Dr. Kundu, 
who is represented only by his report ought really as a matter 
of law to be rejected. Dr. Kundu’s report is alleged to be a 
public document under section 35 of the Evidence Act. We think 
that it does not come within this category at all, certainly not for 
the purpose of proving a fact immaterial to the matter in respect 
- of which he was making his report. But however that may be, 
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Dr. Kundu is alive and available and was twice summoned by the 
defendants. The plaintiffs properly objected to the report. Their 
objection was over-ruled. They contend in one of their grounds of 
appeal that this report ought to have been rejected. We agree that 
it ought. On the other hand it has been referred to by both sides in 
the court below and before us, and even if it was improperly admitted, 
we think that it would make no difference to our decision inany way. 
It refers to the addition of strong sulphuric acid at a white heat, 
it refers also to the existence of a chimney, and although it does 
describe the stove as a “native reverberatory furnace” which 
according to the best understanding of that expression is inconsis- 
tent with the method of iron-pans which the plaintiffs say they 
were using, we are not satisfied that a gentleman who thinks that 
a high chimney is useful for diminishing the amount of heat 
generated in a stove, is a gentleman whom a priori we can accept 
as fully acquainted with the technical meaning of the term 


“reverberatory furnace.” The witness Rameshar does not: ' 


not appeal to us asa satisfactory witness, He said he worked this 
process according to the plaintiff's method for 20 years. If he 
did he made an astonishing mess of: it. He has not attempted 
to work it during the last 20 years. He became the owner 
of the factory, in which it was alleged he had formerly worked, 
by a deed of gift from his former employer, the result of 
which was that the concern was wound up within a year. He 
frankly. says that there is no body now to be found in Calcutta 
who might have seen the stove which he had at that time, and when 


‘he was asked about the books relating to his business he made the 


astounding statement that a Mohammedan gentleman who lived 
in a bungalow wrote out the books but he is not now to be found. 
Another witness relied upon was a man named Ram Kumar who 
was a broker. If he is like most brokers he interests himself more 
in the commission to be earned from a manufactured article of 
this kind than in the process by which it is brought into existence. 
He has not been at work since 1904. He says that somebody or 
his clerk has been receiving profits for him, but he does not know 
how much. He admits having been hard hit by the plaintiffs 
who have been selling this stuff without an agent, and really all 
that he says is that he never saw iron-pans, but did see broken 
‘earthen-ware pans about the place where manufacture was going ` 
on, and that when he did see them he “ sat down and talked.” Nor 
can we attach much greater weight to the evidence of the gentleman, 
Govind Singh who visited Calcutta and stayed with the plaintiffs. 
His opportunity for seeing the internal construction of this stove 
was, according to his first impression, from a window some fifteen 
yards away where he was sleeping. When pressed he thought he 
got a better view of it from the enclosure where he went to relieve 
nature. This gentleman is under the impression that Howrah 


bridge isa kind of kuchha bridge of “pipas” covered with straw 
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and mud ; and if that is the best account he can give of it-after 
visiting Calcutta (we take judicial notice of the fact that Howrah 
bridge is at times not unlike London bridge in the middle of the 
day) if that is the best this gentleman can make of his impression 
of Howrah bridge, we do not think that any importance can be 
attached to his recollection of the internal construction of the stove. 
Dr, Srivastava’s evidence really consisted of no more than the 
recitation of what he had read in the journals, “ Indian Forester ” 
and ‘The Commercial Products of India.” We may say that the 
court below was mistaken in thinking that there was any legal 
ground for the admission of this witness’s information of literature 
on the subject which was otherwise inadmissible ; but it really 
contributes nothing to the case. The witnesses Chhedu and 
Sheoraj Narain, one of whom apparently is an old servant of the 
plaintiffs and the other, a relation of Manful Narain, one of the 
plaintiffs, is not on very friendly terms ‘with them, sufficiently 
. eréate doubt with regard to their power of observation in respect 
of the material drawn out from the fire. They say it was drawn 
out fifteen minutes after its treatment with the acid whereas Munna 
Lal says the interval is two or three minutes. 


So much for the defendants’ witnesses, as a whole, many of 
whom no doubt were doing their honest best to give an account of 
what they saw. This brings us to the consideration of Munna Lal 
and this is the evidence which from the defendants’ side, causes us 
more difficulty than anything else in the case. He tells a story 


which on the face of it is clear and not open to much criticism and. 


it has been accepted by the learned Judge who, by the bye it 
should be observed, did not see him as he was examined on com- 
mission. We think however that his connection with Maharaj 
Narain and with the defendants is very close, and that he is, if the 
expression may be used, tarred with the Maharaj Narain brush. 
We cannot accept as satisfactory, as we have already said, the story 
of Maharaj Narain’s visit to Calcutta in July merely to take lessons 
from this witness and one sentence in his cross-examination casts 
doubt upon the whole of his story. He committed himself to the 
positive statement that the plaintiffs had been using this process in 
Calcutta to his knowledge for 12 or 13 years. We have come to 
the conclusion that this is not the fact. It therefore follows 
that Munna Lal, when he made that statement, stated that 
which he knew to be untrue. We have been much pressed, as 
the learned Judge in the court below was impressed by the 
contents of this man’s books. We have seen them. They are not 
in a character, although my brother, Mr. Justioz Piaaorr, was 
able to’ read some of the figures, which was familiar pither to 
the Commissioner who examined the witness or to the counsel «ho 
examined and cross-examined him or to most of us in this Court. 
Without going in detail through the extracts which have been 
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Civ laid before us it is true to say that they are not entries which by 
1918 their sequence or by the way in which they occur amongst the 


other entries in the books absolutely recommend themselves. They 
Laxupar do require some explanation but the witness was not cross-examined 


Ral upon this basis. He was not asked to explain them and therefore 
Ni no explanation was forthcoming and we are not prepared to say 
RI 


K that they are untrustworthy in the sense that they do not represent 
S actual contemporaneous entries ; but after all they come to very 
tek little. It is true that he intended the court to believe that the 

Walsh, J. holis and other earthen-ware articles, entered in these books as 
expenses connected with the stove, did relate to similar earthen- 
ware pans to those in the plaintiffs’ stove and were used in connec- 
tion with what we have described as the plaintiffs’ process of 
manufacture and were bought and entered in the books for that 
purpose. But the entries are anything but clear or convincing 
upon that point, for examplein one place Xholi or covering is entered - 
at Rs. 4-14-3 in another three kholts are entered at Re. 2-4 in” 
another three Aholis are entered at Rs. 1-8 and in another three 
kholis are entered at Rs. 1-7 two handts at Rs. 3-9. These are not 
large or expensive or out of the way articles. They can be bought 
anywhere in the bazar according to measurement and therefore 
we ought not to be hyper critical about entries of this kind, but 
on the other hand it is obvious from the prices which we have 
mentioned that the sizes of these Aholts were not all the same, and ` 
it is sufficient to say that while the entries are not inconsistent 
with the purchase of earthen-ware vessels suchas are necessary for 
a stove like the plaintiffs’, they are equally consistent with the 
ordinary use by persons interested in the manufacture of the article, 
of earthen-ware pans for mixing it or washing it, and having regard 
to the other evidence regarded as a whole and Manna Lals close 
association with Maharaj Narain whom we unhesitatingly hold to 

= be a dishonest witness we do not think that either he or his booka 
are sufficient to destroy the case which ihe plaintiffs have estab- 
lished. For these reasons we have come to the conclusion that 
the plaintiffs’ case is true, that iron-pans were used and that they 
themselves by experiment have discovered the better use by com- 
bination of the earthen- ware pans. 


- We find that the essential features of the process patented by 
the plaintiffs are the treatment of the substance at a red heat, with 
sulphuric acid inside a closed crucible or retort, made entirely of 
earthen-ware. The advantages involved are:—(a) No iron or other 
metal being used in the composition of the crucible there is no 
danger of any deleterious action on the part of the furnace of the 
acid upqn the metal aforesaid; (b) The retort or crucible is en- 
tirely closed from the time when the acid is added until the process 
of calcination is complete ; this does away with the necessity of a 
chimney communicating with the retort by means of which the 
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fumes of the acid used to be carried off. The action of the acid 
on the crude material under these conditions appears to be more 
thorough and satisfactory while the possible nuisance from the 
escaping fumes of the acid isdone away with. We think this 
combination as embodied in the plaintiffs’ specification is new, that 
no one ever worked it out before, that it effects a useful purpose in 
reaching the point of heat at which the treatment of sulphuric acid 
can be most effectively applied and in eliminating the brownish 
tint or iron matter from the material, so as to produce a purer 
colour and a better quality. 


The question of law which has been vigorously argued there- 
fore arises; whether this has been properly claimed by the plain- 
tiffs in this specification as a good subject-matter. The specifica- 
tion must be read as a whole and the claim interpreted by the 
body of the specification. 


'- “Phere seems to have been some difficulty in deciding in many 
dases of improvements how far the law casts upon the applicant the 
obligation of making it clear to the public or to the workman of 
ordinary intelligence in the trade which portion of the combination 
is new and which is old We do not think anything is to be gain- 
ed by discussing at length the interesting series of authorities to 
which we were referred by counsel on either side. We propose to 
apply the principle as laid down in Harrison v. The Anderston 
Foundry Company (1), to this case, which we hold to be one “ofa 
new combination of admittedly old materials’. The principle is 
enunciated in the following terms. The Lopp HANOELLOR at page 
578 says :— ‘Ifthere is a patent for a combination, the combination 
itself is, exv-necessitate the novelty ; and the combination is also the 
merit, if it bea merit, which remains to be proved by evidence.” 
Lorn Harnizritey while delivering his judgment in the same case 
says at page 583:—“ Well, my Lords, that being the case, the 
Judges extended, as it appears to me, with great respect, the doc- 
trine of Foxwell v. Bostock (2), in their application of it to this case, 
It was there held—and that, I think was all that was held—that 
it is not competent to a man to take a well-known existing machine 
and having made some small improvement, to place that before the 
public and say :—“ I have made a better machine. There is the 
sewing machine invented by so and so; I have improved upon that. 
That is mine ; it is a much better machine than his’’ That will 
notdo: You must state clearly and distinctly what it is in which 
you say you have made an improvement. To use an illustration 
which was adopted, I think by Lorp Jusvice James in another 
case, it will not do, if you have invented grid-iron pendulam, to say, 
“ I have invented a better clock than any body else,” not , telling 
the public what you have done to make it better than any other 
(1) [1876] L. R, 1 A. C., 674. 
(2) [1864] 4 De G. J. & S., 298; 8. 0, 46 E. R , 934. 
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clock which is kaown. That principle was laid down in Fovwell v, 
Bostock, and I do not think that anything further was intended to 
be determined in that case, It could not have been meant in that 
case to say that where that happens, which may well happen that a 
person, arranging his machinery in a totally different way from 
the way in which it has ever been before arranged, although every 
single particle of that machinery is a well-known implement, pro- 
duces an improved effect by his new arrangement, that new arrange- 
ment cannot be the subject of a patent. It may be that the levers 
may be perfectly well-known in their mode of action, and it may 
be that all the other separate portions of the machinery to which 
the patent relates may be perfectly well-known; but if he says :— 
‘“‘T take all these well-known parts, and [adjust them in a manner 
totally different from that in which they have ever before been 
adjusted, [have found out just what it is that has made these parts, 
though they may have been used in machinery, fail to produce 
their proper effect and it is this, that they have not been properly 
arranged ; I have therefore re-considered the whole matter, and put 
all these several parts together in a mode in which they never were 
before arranged, and have produced an improved effect by so do- 
ing.” I apprehend it is competent to that man soto do, and that 
it would be perfectly impossible for him to say what is new and 
what is old, because ex concessis it is all old, nobody ever before 
used it in the manner in which he has used it. “His Lordship 
further says at page 586.” That, my Lords, is what it appears to 
me the patentees have done by the claims which are contained at 
the end of the patent: ‘ Having thus particularly described the 
natare of our said invention, and the manner in which the same is 
or may be performed, we have to state that we do not restrict our- 
selves to the precise details herein described delineated, but what 
we believe to be novel and original, and therefore claim as ‘the 
invention secured to us by the hereinbefore in part recited letters 
patent, is—First, the construction and arrangement of the parts of 
pattern mechanism and shuttle box moving and holding mechanism 
as herein distinguished generally.’ That seems to me to be the 
one great claim for the whole. They say—We cannot tell you 
that this part or that part or the other part is in itself a new engine 
or a new machine, but we tell you that our combination of all those 
parts into a complete machine, affecting both the shuttle box 
moving apparatus and the pattern apparatus. isa new combination 
and we claim to be capable of carrying that out in an 
improved manner under the specification in our letters patent.” 
And Lord PENZANoH in the same case at page 590 says :— 
‘‘ Having thus described what the novelty consisted in, were 
they botind to go further and state in what the novelty did not 
consist ? In other words, to point out everying that in the 
several parts or the subordinate combinations of them might be old 
and had been previously used? I cannot think that they were, or 
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that there is any authority in law for this requirement. If such 
a task were attempted to be fulfilled in reference to a machine go 
old, so largely altered, and so greatly improved from time to time 
as the weaving loom it is not too much to say that it would be 
hardly possible to fulfil it without ingufficiency or error. If the 
patentee accurately defines on the face of his specification his real 
invention, and the limits within which that which he claims as a 
novelty is confined he is not bound, as it seems to me, to go further 
and specify how it is, and why it is, that his invention is novel, or 
recapitulate all the particulars in which it differs from preceding 
arrangements.” 


Applying the principles laid down in that case we think the 
specification in this case satisfies the legal requirements so far as 
the claim for combination and construction of the stove even of 
old materials is concerned. A difficulty has been raised with re- 
gard to the first part of the claim where the patentees state that 
they claim in the preparation of the said substance the treatment 
of the same when red hot with anacid. We have purposely re- 
frained from referring in «letail to the evidence with regard to the 
use of acid. We think it clearly establishes what the plaintiffs 
have not seriously denied, that in some form or another, and at 
some stage or another in the process of manufacture, acid 
has always been used for purifying the material. And there 
seemed at one time a difficulty with regard to this claim namely as 
to whether it was not either too wide, or too vague, or in itself old. 
Mr. Remfry, for the appellants, accepted the principle relied upon 
by Mr. Motilal Nehru, for the respondents, in the case of Brunton 
v. Hawkes (1), where it was held that a patent which consist- 
ed of more than one claim would be bad if it definitely and inde- 
pendently claimed something which was shown itself to be bad for 
want of novelty. But after all the attack made upon this part of 
the plaintiffs’ claim raises an issue of fact, first, what is ‘red heat’ 
whether it is understood and recognised as describing a particular 
stage in the process of heating which all members of the trade 
know, and whether, assuming that to be the fact, it was in common 
use, that is to say, whether the application of sulphuric acid at that 
particular moment known and accepted by the trade as accurately 
described by the words *‘ red heat” was in itself an old process of 
manufacture. We think that Mr. Remfry was well founded when 
he met this case by saying that there really was no dispute about 
that part of the case as a fact in the court below and that if the 
defendants wanted to raise the question that ‘red heat” was not 
understood in the trade, or that being understood, it was too vague 
and uncertain and too wide a margin of variation to bs capable of 
a claim, that was a matter which ought to be dealt with above all 
things by evidence which could inform the mind of the court. 

(1) [1921] 4 Barn. & Ald, 541;8. 0., 106 E. R., 1034. 


XVI 122 R 


CIVIL 
1918 
LAKHPAT 
Jar 
v, 

SRI 
KISHAN 
Das. 





Walsh, J. 


Ovit 


1918 
LAKHPAT 
Ral 
v. 
NRI 
KISHAN 
Das. 


Walsh, J. 


962 HIGH COURT "LAs Ts Te Be 


The defendants, so far from adopting this attitude towards this 
part of the claim, accepted it, and embraced it, and said that they 
had always done it themselves, and that it was so well-known that 
it was accepted generally through the trade, and that nobody had 
any doubt what it meant. Having taken that attitude it does not 
lie in their mouth here and now to contend that it is impossible to 
say what is meant by the words “ red hest.” Therefore we must 
hold that it is established that the treatment of sulphuric acid at 
‘red heat’ which isa defined stage in the process of heating, is well- 
known to the trade and perfectly intelligible and also new, as no- 
body in the case suggests that there was any defined or ascertained 
stage at which it was always done. Tt is to be borne in mind, and 
perhaps it is desirable that we should make it once more perfectly 
clear, that it ig quite immaterial what one or more members of the 
plnintiffs’ firm may have said about the rights which the patent 
really gives them. What they think about it cannot enlarge 
the rights which are actually conferred by the patent; and ths 
patent does not confer upon the plaintiffs either the sole right to 
manufacture and sell the substance itself or even the sole right to 
apply sulphuric acid at red heat so that nobody may use it What 
people cannot do is to manufacture an oven or stove substantially 
as described and illustrated in the specification for drying, heating 
roasting and calcining the said substance, and to use such construc- 
tion for the purpose of applying sulphuric acid in the process of 
preparing and heating the substance to a red heat in the stove That 
is what the plaintiffs claim as patentees. That is what we think, 
the plaintiffs have established, and that is what they have a right 
to-patent} Mr. Remfry referred us to the case of Plimpton v. 
Spiller (1). The passage which particularly seems applicable to this 
case is al page 428 in the judgment of Lorp Justiog James.” It 
appears to me that in doing that he (His Lordship refers to Plimp- 
ton’s claim) is claiming not a distinct and substantive invention but 
he is claiming itas one of the merits and advantages of the entire 
construction which he has before given, and he is not in any way 
pretending or claiming to enlarge his monopoly.” 


We think that language applies to this case. A suggestion 
was made by Mr. Remfry in the course of his argument that if there 
ws any difficulty in this connection it was possible even at this 
stage for the plaintiffs to withdraw this olaim (1) and apply for an 
amendment. In answer to this we have no hesitation in saying 
that in our opinion the authorities he quoted are not applicable, 
and cannot be applicable to an application made at the eleventh 
hour in a court of appeal by an unsuccessful litigant in the court 
below who made no application in that court, and who is actually 
suing for infringement. The plaintiffs are entitled to an injunc- 
tion substantially in the form referred to in Seton on Decrees 

(1) [1877] L. R., 6 Oh. D., 412. 
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at page 549 restraining the defendants, or their servants or 
agents, or any of them from building, constructing, selling, using, 
or in any way dealing with a stove manufactured in accordance 
with the plaintiffs’ patent, and that the plaintiffs are entitled to a 
certificate under section 32 of the Act. With regard to damages, 
the matter is not free from difficulty. We have already expressed 
our view of the defendants’ conduct. We think it is clear that 
they went out of their way to purloin, if they could, the advantages 
of the discovery which the plaintiffs had made. On the other 
hand no satisfactory case for damages was made out in the court 
below for one reason because the plaintiffs failed to establish their 
right, and for another reason because the learned Judge seemed to 
think that the profit made by the defendants was the sole criterion. 
That can hardly be a sound view having regard to the fact 
that the defendants deliberately tried to undersell the plaintiffs, 
and quoted prices below market price. On the other hand 
Mr. Remfry when challenged in this Court to make out a case 
proceeded to claim damages, orrather to frame his claim upon 
the evidénce in the case, as if he was entitled to damages as enjoy- 
ing the monopoly for the sole sale of the article itself, which is not 
the case. We think the evidénce before us does not enable us to 
come to a conclusion on the question of the actual damages suffered 
by the plaintiffs, and that inany event having regard to the early 
stage in which the plaintiffs quite properly brought their suit, the 
amount involved does not make it worth while to award anything 
more than nominal damages. We therefore hold the plaintiffs en- 
titled to the nominal damages of one rupee. We decree the in- 
junction‘and grant a certificate and one rupee damages. “We think 
under the circumstances the plaintiffs are entitled to their full 
costs which will include fees calculated on the higher scale on the 
subject-matter of Rs. 4,000 with the exception of so much of the 
court-fee as was paid in respect of the sum of Rs. 25,000 claimed 
under the head of damages ; that much the plaintiffs muat bear 
themselves. 


Piagorr J.—I concur. . 
Suit decreed. 
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KALYAN SINGH and anotHer (Defendants) 
versus 
ALLAH DIYA (Plaintif )” 


Leiters Patent, section 10—Review of judgmeni—Deores under that section. 
Held that no application for a review of judgment is allowable where 
the decree was given in an appeal under section 10 of the Letters Patent. 
Hafis Muhammad Mohsin v. Sheo Prasad, [1904] 1 A. L. J. R., 509, 
followed. ; 
Application for review of judgment. 
J. M. Banerji, for the applicants. - 
Hameedullah and S. M. Y. Hazan, for ihe opposite: party. 
The judgment of the Court was delivered by 
Rrowarps, O. J.-A preliminary objection has been taken to 
the hearing of this application that no application for review is 
allowable where the decree was given jn an sppeal under section 
10 of the Letters Patent. It wasso held in the case of Hafiz 
Mohammad Mohsin v. Sheo Prasad (1). This decision is binding 
onus. We accordingly reject the application with costs. 
Application rejected. 
? Review of Judgment in L. P. A. No. 99 of 1916. 
(1) [1904]1 A. L. J. R., 509. 
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MAHARAJ BAHADUR SINGH (Plaintif) 


Limitation Act, (XV of 1877) Schedule I1, Articles, 118, 144—Obaukidarl 
Chakran lands—ARighis of patnidars when such lands are resumed by 
Government and transferred to xemindar—tiansfer ' subject to contracts” — 
Village Chaukidari Act, 1870 (Bingal Act VI of 1870) section 51 , 


The word “ contract” piimaiily means a transaction which creates 
personal obligations, but it may, though lees exactly, refer to transactions 
which oreate real rights. It is in this latter sense that it is used in 
section 51 of Bengal Act Vl of 1870, and the rights thereby reserved 
to patnidars and others on the transfer to the zemindar of Chaukidari 
Chakran lands, comprehensively included in the word “ contracts "’, are 
real rights, the enforcement of which is secured not by a suit for apecific 

performance, Fut by a sult for possession, 
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Where therefore a painidar sued the zemindar to recover possession of 
such lands 


Held that the Article of Schedule II of the Indian Limitation Aot, 1877 
applicable was not Act 113 but Act 144 and that the period of limitation 
accordingly was not three but twelve years. 

CONSOLIDATED APPEAL from seven decrees of the Calcutta High 
Court, reversing decrees of the District Judge of Birbhum. 


The respondent was painidar or darpatnidar of villages includ- 
ed in seven paint grants from the appellant a zemindar. Govern- 
ment resumed the Chaukidari Chakran lands within these villages 
under Bengal Act VI of 1870 and transferred them to appellant. 
Respondent claimed the lands under section 51, and his right to 
possession being denied, brought seven suits in the Munsif’s court 
for possession. Appellant pleaded inter alia that the suits, which 
were instituted at periods from five to eight years after the trans- 
fers, were barred by limitation, the Article applicable according to 
him being Article 113, which allows three years only. This con- 
tention was accepted by the District Judge, who on appeal from 
the Munsif dismissed the suits but the High Court (CHITTY AND 
Tznnon, JJ.) reversed this decision and decreed the suits, holding 
that the Article applicable was Article 144, by which the period of 
limitation is twelve years from the date when possession became 
adverse. 

Defendant appealed. 

De Gruyther, K. C., (Eddis with him) for the appellant. The 
suits were for specific performance of contracts and were barred 
by Article 113. The respondent’s rights arose solely out of cove- 
nants to be implied in the patnis, and by virtue of section 51 of 
Bengal Act VI of 1870, which provides that the transfer shall be 
subject to rights of contract. 

Ranjit Singh v. Kali Dasi, [1917] 44 I. A., 117, 

The decree in that case was to execute a conveyance on certain 

terms, not one for possession. Up to the date of the transfer from 


Government the patnidar had no right to the lands: he had only- 


an implied right to get a conveyance on terms to be fixed. The 
contract was that the zemindar shall, if Government gives him the 
Chaukidari Chakran lands, execute a leasein the patnidar’s favour. 
If there were no such contract, then the transfer to the zemindar 
was absolute and not subject to any obligation under section 51 of 
the village Chaukidari Act (Bengal Act VI of 1870). 
Reference was made to 
Hari Narain Masumdar v. Mukund Lal Mandal, [1900] 4 Cal. W. N., 
114. 
Upjohn K. C, (with him Sir, W. Garth), for the respohdent.— 
The argument against me rests on a strict construction of the 
word “contract” in section 51. Isay the word is wider, like the 
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Roman transactio: it includes conveyance. The contract here is 
one under which a third person gets a right to land. Lorp PAR- 
KAR, in, 
Ranjit Singh v, Kali Dasi Debi (8. 0.) 

laid down that the object of section 51 was to preserve the rights 
of third persons: not personal rights, but real rights in the 
land. Here a real right was created when each Patnt was granted, 
long before the Chaukidart Act, which merely lays down that if 
other persons have real rights on the land those rights shall pre- 
vail against the zemindars. There was no contract in the techni- 
cal sente: nor are we applying for performance of any: we are 
simply enforcing a real right on statutory terms. We ask for pos- 
session: whoever heard of a decree for possession in a shit for 
specific performance before execution of any conveyance. Fur- 
ther, in all these cases judgments dre given for mesne profits. 
There is nothing in the nature of specific performanct here: there 
is no date fixed for the performance of the contract. Article 113 
has no application: the proper Article is 144. 


[ Lorn Buoxmasran :—The decree is that you shall pay Rs. 58 
till the rent is fixed by a future suit. Is that right ?] 


We have to pay Rs. 58 anyhow and may have to pay more. It 
is like having an equitable right. A man’s claim in equity is sub- 
ject to terms to be imposed by the court. 

De Gruyther K. C., replied. 

Their Lordships’ jadgnient was delivered by 


Lorp BuokmasreR.—This is a consolidated appeal sgainst 
seven decrees of the High Court of Calcutta dated the 5th March, 
1913. These decrees were made in ‘séven suits instituted by the 
respondent on the 10thand 20th September, 1904, against the 
appellant and otners slaiming to recover possession and settlement 
of certain chojokidari chakeran lands in vil'ages of which the 
appellant is the zeminday. It is unnecessary to deal with the 
history and vicissitudes of the litigation, as the only question that 


“now arises for determination is whether the suits were barred by 


the Indian Limitation Act, 1877. This statute, as is -well known, 
fixed different periods of limitation within which suits of different 
charactors should be brought. The appellant contends that Article 
113 of the 2nd schedule of that statute regulates the rights of the 
parties in the present case, while the respondent asserts that the 
period is fixed by Article 144 of the same schedule. By the terms 
of the schedule, Article 113 is stated to apply to a suit for specific 
performance of a contract, the périod of limitation is fixed at three 
years, and the time from which! the period begains torun is stated 
to be the date fixed for the performance, or if no such date is 
fixed, the date when the plaintiff has notice that performance is 
refused. Article 144, on the other hand, relater to a suit for . 
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possession of immovable property or any interest therein not there- 
by otherwise specially provided for, the period is twelve years, 
and the time from which the period begins to run is when the 
possession of the defendant becomes adverge to the plaintiff. If 
Article 113 applies the appellant is entitled to sueceed. But it is 
admitted that he must fail if Article 144 prescribes the true period. 


The circumstances out of which the action arose can be briefly 
stated. The respondent is the putnidar of halfand durputnidar of 
the other half of the village of Gopalpur, and is puénidar of six other 
villages, all of the said villages being within the zemindari of the 
appellant. Some of the lands in these villages included in the 
puints and the durputnis were originally held a3 chowkhidari 
chakeran lands, but in June, 1898, these lands were all resumed by 
the Collector under the Bengal Act VI of 1870, and then trans- 


ferred to the appallant. It is unnecessary to state the history of . 


these lands, the circumstances attaching. to their tenure and the 
respestive rightsof the parties when they were resumed by the 
Collector, for all these matters hava been fully dealt with ina 
judgment of this Board in the case of Raja Ranjit Singh v. Kali 
Dasi Debi() It was there decided that upon such resumption 
and transfer to the zemindar as is provided by the Bengal Aot VI 
of 1870, the putnidar or the durputnidar is entitled under sec- 
tion 51 to possession of the chowkidart chakeran lands. That right 
depended upon the interpretation given by the Board to section 51 
of Act VI of 1870. This section operates to transfer the land to 
the zemindar 
t subject to all contracts theretofore made in respect of, under, or by 
virtue of which any person other than the semindar may have any 
right to any land, or portion of his estate or tenure in the place in 
which such land may be situate.” = - 
Lozp PARKER in delivering the judgment of the Board, while 
commenting upon the fact that these words were not happily 
chosen, expressed the opinion that their obvious intention was to 
' preserve the rights of third parties. He said:—. =: 

s They contemplate a case in which the village in which the resumed 
lands are situate has been made the subject of a contract by the 
gemindar or those through whom he claims, and that under thia con- 
tract soñe third party may have interest in the lands resumed. They 

- are wide enough to include, and in their Lordships’ opinion do include, 
the rights ofa putnidar under a putni grant by virtue of whioh the 
puinidar is lessee of the semindar’s interest in the lands resumed, and 
also the rights of durputuidur ander a durpuini grant.” 

There is, therefore, no longer any question: as to the right 
of the respondent to the lands, but the appellant’s contention is 
that as the rights of the putnidar are reserved under the words 

referred to they must be assumed to be contractual rights, that 
consequently a suit to enforce those rights must be a suit for speci- 
fic performance, and that the date from which the statute begins 

ina? (1) [1917] 44 L. A., 177. 
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Cvit: ' to run must be the date of the grants to the zemindar. Their 
PPR Lordships are unable to accede to this contention. It' does not 
1 ; follow that because the rights originally arose by virtue of a grant 
Rawr | declared to be a contract within the meaning of section 51 they 
Smeg are therefore rights, contractual in the sense that the contract by 
- ©. ~; its terms creates and regulates the personal obligations and duties 
MAHARAT of ths grantor in the circumstances thathave arisen. At the 


ered _ time when the putni grants were made the resumption of the 
—— | Ghowkidari chakeran lands wag not:.even contemplated, and the 
Lord - grant necessarily contains no reference whatever to the circums- 


Buckmaster. tances that would arise and tho relationships that would exist in 
p the event of the Government resuming possession. Upon resump- 
conferred-on him by the estate and interest oreated by the putni 
leases, and it was these rights that were kept alive by:section 51” 
of Act VI of 1870 of the Bengal Council. It is only necessary to 
examine tha words which prescribe the dats from which the period 
begins to run in Article 113 of the second schedule of the Limi- 
. tation Act to show the difficulties in the way of any contrary 
, contention. This date, as has already been pointed out, is either 
, the date fixed for performance or the date when the plaintiff has 
| notice that porformance has been refused, but no date whatever 
_ has been fixed for performance in such a case as the present, either 
' by the original grant or by the tarms of the statute, nor has there 
been any refusal to perform a contract, for there was no unexecut-~ 
ed contract whioh had to be performed. A suit for specific 
performance is essentially a suit for enforcing a stipulated obliga- 
tion_relating to property. The word ‘contract ” itself. primarily 
means a transaction which creates personal obligations, but it: 

: may, though less exactly, refer to transactions which creats real ‘ 
rights. Itis in this latter sense that the word was used’in section . 
51,and the rights thereby reserved tothe putnidars, comprehen- 

_ sively incladed, in the word “ contracts,” are ‘real rights, the 
enforcement of which is secured not by a suit for 2 specific per- 
formance, but bya suit for possession, and it is this which, in 
their Lordships’ opinion, is the character of the suits in she 
present case. e 

-a From this it follows the period of limitation is that fixed by 
Article 144; consequently the judgment appealed from is ip” 

' their Lordships’ opinion correct, and they will humbly advise His 

Majesty that.this appeal should be dismissed with costs. 


Downer and Johnson—Solicitor for the appellant. 
= G. C. Fan—BSolicitor for the respondent. 
ALP. Pot 


wooo Appeal dismissed : 


* 
@ . — a: 


tion of such possession the. “rights of the putnidar were those |: ` 
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Transfer of Property Act, re det IV of 1888 Di section 106—Landlord and 
tenani-—— Notice io quit— Requisites of a valid ‘nuiice— Test of ita aufficiency— 
Service of notice to quit—- Service on one joint tenant raises ‘presumption of 
notice reaching pthers— Delivery of notice to,quit by post—Presumptiomin 
favour of ita reaching addressee— Effect of regislering the letter containing 
the notice. 


The’ pritii ples governing the gaffolenoy o of notices g quit served, by 
landlords upon their tenants aro ‘the aame jn India asin England. - „Such 
‘notioes: may | ‘be good ‘and effeotive in Jaw, even though not strictly accur- 
ite o or ‘consistent ; the teat ‘of ‘their, sufficiency -is not.. what-they would 
‘mean t to a stranger ignorant of all the facts and ciroumstances touching 
the holding to which-they purport to refer, but what they would mean 
to, tenants presumably conversant with sach facts and circumstances. 
- Buoh notices are to be construed go as to effectuate the intention of the 
_ parties, it ut rag magis valeat quam pereat. A es 

Seition 106 of the Tranefer of Property, Act, 1889, only requires that a 
notioe | to quit should be tendered or delivered to the, party intended .to-be 
boand | by it either personally: or tọ, one of his family or servants at; his 
realdenoe, or if such tender of delivery „þe not practicable, -affixed to, a 
conapiouons p part, of the property.. The, personal tender. or. delivery may 
take place ‘any where : the vicarious; tender or delivery must be made at 
the residence of the person, intended to.be bound. 

In the Cage o of joint tenants service of.a notice to quit npon one is prima 


facie evidéuge that it has reached the others. 


sie. Ne a : ere f 


There i is a presumption that a notice to quit Rasta. in a letter properly 
Fafrossed £6 the person intended to be bound reaches that person. Such 
presumption applies with still greater force to letters which are registered, 
7 and ia not rebutted but strengthened by the fact that a receipt for, the 
‘letter ia prodaned sighed on oe of the addrosaee by, somebody else. T 


ai ia es 


APPEAL from a decree of the Caloutta High. Court; confirmizig 
a decree of the, Subordinate, Judge. OF Hloognlys" which reversed sg 
decree of the First Munsif of Howrah. 


The facts of the case sre sufficiently stated in their Lordships” 
judgment and in that of the Oaleutta, High Court and the,only 
questions for decision. in this appeal: were (1) whether the plaintiff’s 
notice to quit was sufficient (2), whether it was duly served. The 
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Munsif decided both these questions against pleintiff, He held 
that the notice was’ vague and ambiguous and that it required the 
defendants to vacate a portion only (6 cottahs) of their lands: also 
that some of the defendants were not served-with the notice. He 
dismissed the suit. The Subordinate Judge, on appeal, remanded 
the case for trial on the merits. He held that the notice was 
served on all the defendants and that it was sufficient and was not 
vitiated by the fact that the area and boundaries of the Jand were 
imisdescribed. The remand order was upheld on appeal by the 
Calcutta High Court (FLETOHER and Teunon, JJ.) who delivered 
the following judgment :— 


FLETOHER, J.—This is an appeal from a decision of the learned 
Officiating Subordinate Judge of Hooghly, dated the 19th May, 
1914, reversing the-decision of the Munsif of the first court at 
Howrah. The suit- was brought for ejectment. The property was 
held on an annual tenancy and the tenancy is said to have been 
determined by a notice to quit properly served upon the tenants. 
The Munsif dismissed the suit on the grounds, first of all, that the 
notice was insufficient and, secondly, that the notice had not been 
served on all the defendants. The notice called upon the tenants 
to deliver up possession of a certain holding which was held in the 
name of one Ram Nidhi Manjhi at a rental of Rs. 25 per annum. 
Those are the words expressed in the notice itself and that is the 
description of the holding which the defendants were required to 
give up possession of. It is true that there was to the notice a 
schedule annexed in which the area of the land was inaccurately 
stated and apparently also one of the boundaries in that schedule 
was not given correctly. But the fact remains that the notice re- 
quired the tenants to deliver up this property originally held by 
Ram Nidhi Manjhi and for which he was paying a rental of Rs. 25 
per year. Nobody could doubt when he received a notice like 
that that what he was required to give up was nota portion of 
the holding -but the whole holding for which Rs. 25 was payable. 
The errors.in‘the schedule are, as the learned Subordinate J udge 
observes, mere inaccuracies which do not affect the validity of the 
notice. That seems to me to dispose of the first point. - 


The second point is about the service of the notice. The ap- 
pellants who are the principal defendants in the case eay that the 
notice was not duly served on them. As regards the defendants 
Nos. 1,4 and 5, they were admittedly served with the notice. 
The others were served, it is said, by registered letters. The 
posting of the registered letters is proved. The return through 
the Post Office and the receipts of the registered letters given to 
the pestman when he delivered the letters and received these 
receipts in the ordinary course of his business have been given in 
proof. It is said, however, that as strict proof has not been given 
in the case of the registered letters, that is, as the signatures of 
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the addressees or their agents have not been strictly proved, the 
ordinary presumption that when a letter is posted in the ordinary 
course it reaches the addressee does not take effect. That seems 
to me a matter that does not require a careful consideration. There 
is no reason to think that the registered letters were taken less 
care of than unregistered letters. The defendants did not dare to 
go into the witness-box to contradict the fact that they did receive 
these notices through the Post Office. I should have thought that, 
on that ground alone, the learned Judge was entitled to come to 
the conclusion that these notices had baen duly served upon the 
defendants. Further, the defendants Nos. 6 and 7 have been 
found ag a fact to form membors of the same joint family as the 
defendant No. 5. It is admitted that the defendant No. 5 was 
duly served and one of the necessary incidents of a joint Hindu 
family is that the family should be living together in commensality 
and it, therefore, follows that the defendant No. 5 when he 
received that notice on his own behalf and on behalf of his brothers 
was either a member of the family or an authorised agent living 
at the same residence as the defendants Nos,.6 and 7. There 
seems to be no doubt that these defendants had been duly 
served. 

The-other point is about the receipt given by the gomashta. 
The. Post’ Office delivered this registered letter to a person who, 
it is said, was the gomashta of the defendants Nos. 2 and 3. It is 
said that the plaintiffs have not proved that the gomashta was a 
duly authorised agent. The defendants Nos. 2 and 3 could have 
come forward and given evidence before the learned Judge that 
this letter, although duly addressed and delivered at their residence, 
had been purloined by some unscrupulous servant and had never, 
in fact, reached their hands. They did not, in fact, do so. There 
cannot be the slightest doubt that the person who took in the 
registered letter was a person authorised to do so, and that that 
letter duly found its way into the hands of the defendants Nos. 2 
and 3. J agree in the decision of the learned Subordinate Judge. 
The present appeal, therefore, fails and must be dismissed with 
costs. 


Tgunon, J—I apres. 
Defendants appealed. 


De Gruyther K. C. (Kenworthy Brown with him), for the ainak 
lants.—-The notice to quit was nota proper notice under section 
106 of the Transfer of Property Act. Appellants held 23 bighas: 
the notice related only to 6 cottahs. It was not an inadvertent 
misdescription or mistake: it was a deliberate manosuvring for 
position. There were several polis, and the notice related to one 
single plot in the possession of Ghose: this is clear from the 
boundaries given: the whole question is, what is Ram Nidhi’s hold- 
ing. They do not want to admit that the whole 24 bighas is that 
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Ta 


holding, so they claim the part hoping by that means to get posses- 
sion of. the whole,’ Further; the notica' was not duly’ served. 
The .posting:of registered letters isnot a sufficient córopliance with ` 
section 106: the notice must'be delivered ‘personally or to a mem- 


per: oi the family or servant at the party’s residence. 
' Jogendrd Chandar ¥.'Dwarkanath, [1888] 1. L. R., 15 Cal, 681 ; 
Subadini v, Durga Charan, [1900] 1 L. R., 28 Cal., 118, 
which lay down the contrary are incorrect.. 


Branson (Dube with him), for th A —The High 
Court’s decision is correct, The notice clearly referred to the 


wholeof Ram Nidhi Manjhi’s holding. ` ‘Ap to service the í expres- 7 


sion: in section’ 106: -is “ delivered ”: posting of registeréd létters i is 
a sufficient pony ery: within the moaning of the section. We rely 
Om. : lo osa oe 

» Papillon v. Brunton, [1860] 5H. &N 518. 

De Gru; uy ther, KC, replied. 


Their Lordships’ judgment was delivered by 
Lord Arginson!’—This is'an appeal against a deoree of the 


High Court of Judicature at Fort William, Bengal, dated the 16th 
April, 1915, which dismissed an appeal from the Subordinate Court 


of Hooghly; dated the 19th May, 1914. 
Thé tiction ouf of which the appeal has arisen is one of eject- 


ment brought not by ownera or ocoupiers of land against persons ` 
trespassing upon it, but by landlords of a particular piece of land’ 
against their former ténants of the same to recover possession. 


thereof on the ground that the tenancy of those tenants has been 
determined by an effective notice to quit duly served. 


Two sets of defendants have been named in the plaint, the first 


containing the names of seven persons named Banerji, some of `` 


whom «vere, and still are, members of a joint Hindu family ; others 


were once such members'and have ceased to be go. For couve= ` 


nience these are styled the principal defendants, and are alleged 


by the plaintiffs to have been their tenants from year to year of the’ ` 


piece of land mentioned up to the service of the aforesaid notice 
to quit, The second set of defendants consists of three limited 
companies—two milling companies, numbered 8'and 9 respective- 
ly; Andrew Yule (Limited), timber merchants, the managing 
agents of the two first-named companies, and numbered'10; and” a 


firm.. named- Amrita Lal Ghose and Sons, numbered ‘11. These’ 


latter defendants, Nos. 8, 9, 10 and: ‘L1,are stated to~be the sub.‘ 
tenants. of -the principal defendants, and being in the possession of 
the above-mentioned piece of land are made pro forma defendants,‘ 
In the third paragraph of the appellants’ case it is'in effect stated" 
that the only -questions in the-case which have up to'thé present `’ 


“4 


been decided are—first, the question whether, assuming ‘that the 
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principal ,, defendants wore the, tenants of the plaintiffs” of the'afore- Civi 
said, pieqe of land, from-yean-to year, the notice:to' quit: alleged’ to oe 
haye been. served;.upon them was sufficient-and proper in form 3 a 
and, second, the question, whether it had been duly. served’ The Jarmar 
Munsiff in whose court the-suit.was filed decided both thése'ques= Banger 
tions in favour of the defendants; and on this ground! dismissed the v. 
suit. His, decision was. reversed.upon appeal bythe Subordinate oe 
Judge, and it was-by him ordered: that.the-- case be ent: badék to 
the lower, .i.¢., the Munsiff’s court, with s direction'to remit the Lord 
suit to its original number, and to proceed:-to try the issues raised 4ikinson. 
in ‘the, suit - other -than „issue No. 2:and determine the suit after: 
giving.the parties:due opportunity for adducing evidence. ' 





The principal defendants pe from. this- order’ to the 
High Oourt of Judicature at Fort William in-Bengal. The appeal | 
was dismissed with costs, this latter court being, like:the-Subordi- - - 
nate- oud 3 of opinion that the notice to quit dated-the 9 A’ssin, - 
1317, B. 5., given by the plaintiffs had been-duly served- and“ was ~~ 
effective - to determine‘the alleged tenancy from year to year-of the: -- 
principal defendants.. fa 

On the Lith July, in the year 1906, the present plaintiff No. 1 
addressed the present.:defendant No.-10 a‘letier“in the’ words and 
figuros-following :— ~- 

_ ‘Messrs. Andrew Yule and Co., Calcutta. 

Dear Sirs, 

I am informed that since. the tstday-of March: last -you are filling 
up and occupying our khas (patit) vacant land and kkal in Char Ram- 
krishtopur, Howrah, described below. You have taken no permission 
from us nor have you made any -arrangement with ug for it. Please 
take notice. that, the land is the absolute property of myself and my co- 
sharers, and therefore any improvements.-you may make to it will belong 
to us absolutely. „Further, you are liable to pay for: para and occupa- 
tion of the land and for.all damages.that we may’ suffer‘thereby from the 


Ist March_last, that is, from the date from which you have been-dsing 
and occupying it. 


Therefore, on behalf. of myself.and my. co-sharers"l demand from you 
that you do within ten days of receipt hereof make a settlement with “ts 
for the land, Failing which we shall take such steps as the law provides. 


Description of Land. 
All that piece of, (ory parcel of khas patit: land consisting of low 


land, shal, &c, measuring about 10.cottahs and butted and “bounded -as a 
follows.’? ° ge 


The boundaries are then given; but nothing turns upon them:- 


This statement that Yule’s land is: 10 cottahs in extent-is’ of 
importance. ; On the 23rd July. in the same-year plaintiff Nod. 1 in 
the present suit, as,exeoutor of hist father: Rammoya‘'Roy and Kri- 
mati Adhar Roy, widow, and executrix -of the same Rammoya Roy 
deceased, brought an action against, the seven--principal defendants 
in the present suit to recover a sum of Rs. 3-14-10-arrears oÈ rent 
due to the deceased, Rammoya Roy. i -. l > 
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In the second paragraph of tha plaintin the former suit it is 
stated that ths platatiffs have baon ia prssassion of about 6 cottahs 
of bastu land, mentioned in the sch3dale, situate in tha said village 
of Ohar Ramkrishtopur, o2 pryment of the prescribad annual rent 
of 25 rupees thereof as Sirbarakars of an annual gar mourashi, 
thika tenant under the plaintiffs, Rs. 12-8 aunas baing annually 
paid by them saparately by four instalmsats to the plaintiff. The 
statement that the rent of 23 rup3es a yaar issued out of 6 cottahs 
of land is undoubtedty inorasistent with thair claim ia the present 
suit, in which they allege that it issues out of a holding about 2 
bignas 24 cottahs in extent. Itis not, howaver, more inconsistent 
with their present claim, than is the defences pitia by the defen- 
dants inconsistent with the admission they made bafore the Subor- 
dinate Judge, to the effect thit they ware ia possession of a holding 
belonging to the plaintiffs formarly occupied as tenant by one 
Ram Nidhi Manjhi, and that this rent of 25 rup3es issued out of 
the holding, whereas the defence is that the lands out of which this 
rent of 25 rupees issued is 2 bighas 24 cottahs in extent pur- 
chased benami by their predecessors and belonging to them as long- 
standing mourashi mokurrars ‘land. 


Again, on the 18th February, 1908, the present appellant No. 1 
executor of his late father, and the latter’s widow:as his executrix, 
addressed to the same Andrew Yule and Co. 


‘t Messrs. Andrew Yale and Oo., 
Managing Agents, Fort William F! our Mills Company (Limited). 
Dear Sirs, 


We are informed that you have filled ap a kal situate in the land 
specified below, and: occapied the said land also, which is our khas land, 
without our permission and without entering into any settlement with us 
This land adjoing on the west a piece of land measuring 6 cottahs, for 
which the name of Nidhiram Manjhi is recorded in our ser ista as a 
tenant at will, having no permanent rights, We also beg to draw your 
attention totke letter written by one of us on the lith Jaly, 1906 , pro- 
testing against your filling up the said Akal and ocoupying the said 
land. 


Under the circumstances, unless you deliver up possession of the 
said piece of land more particalaily described below within one month 
[torn] date or take a settlement froin us on reasonable terms, we shall bo 
unde [torn] painfal necessity of taking such steps as we may be advised 
for the recove [torn] of possession against you and such other person or 
persons who may claim any righi to interfere with our rights and khas 
possession. 


We further demand from you a sum of 920 (23x 4x10) rupees on 
account ofthe use and occupation of the said land and filled up kkal 
from the ist March, 1906, to the 3ist January, 1908, aud require you to 
pay the same to us within a month of date. 


Description of the Land. 


All that piece or parcel of khase vacant laud consisting of low land, 
khal, &c., measuring about 10 cottahs or more, situate In our zemiudati 
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of Char Ramkrishtopur, sub-district of Howrah and thana Shibpur, and 
butted and bounded as follows.” 


-The boundaries are then set out. 


This letter, treating Yule and Co., as trespassers instead of sub- 
tenants of the principal defendants, as they are treated in the 
present suit, may have, with the other inconsistencies already 
mentioned, induced, and their Lordships think most probably did 
induce, the principal defendants to refuse to be content with the 

_decision of the Subordinate Judge and High Court, and to prefer 
the present appeal to this Board on two points, one of which, the 
proper service of the notice, is technical and unmeritorious. It is 
not pretended that the plaintiffs are estopped by these proceedings 
and documents. But the strangest argument that could well be 
addressed to any legal tribunal has been founded upon by them and 
pressed on bebalf of the principal defendants. It is this that the 
plaintiffs deliberately and for some indirect object narrowed their 
notice to quit to what they knew was a small portion of the hold- 
ing for which their tenants paid them#rént, in order that, having 
got possession of this portion, they might treat the companies 
occupying the remainder of the holding as trespassers. It they 
knew the law, as they must be assumed to do, they must have been 
well aware that a notice to quit calling upon the tenants of a holding 
to quit a portion of it is absolutely bad, and they must have known 
also that this design could not be accomplished unless the eject- 
ment founded on the notice was so framed as to obtain secure 
possession of the portion mentioned in the notice and no more, and 
that the action could be at once defeated by the tenants by 
proof that the contents of their holding were more than the part 
named. 


It is desirable therefore to refer to the pleadings to see how the 
respective parties framed their claims and defences, in order to 
discover whether the former were fashioned so as to carry out the 
alleged knavish design. In paragraph 5 of the plaintiffs’ plaint 
the nature of the holding of-which the claim to recover possession 
is described. It is a jumma of land bearing an annual rental of 25 
rupees in the name of Nidhiram alias Ram Nidhi Manjhi, recorded 
in the sertshta of the plaintiffs, for which the principal defendants 
paid the annual rent of 25 rupees, and.of which they were in pos- 
session. So far the desoription of the:holding is reasonably plain 
and clear, and if it stopped there it is difficult to suppose that any 
person of ordinary intelligence reading it would not at once see it 
wag the possession of that jumma in its entirety—-nothing more 
and nothing-less—which was claimed. Any difficulty which exists 
arises fromthe statement of the contents of this jumma. The 
plaintiffs mention 6 cottahs, but is is not quite clear whether by 
mention of that area the plaintiffs mean to assert that this was in 
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fact its area at the date -of the ‘filing “of-the plaint, or‘merely 
that it is its area as recorded in the plaintiffs’ serishita. If the 
holding be one of char lands it may-well be that its area would 
be considerably augmented by accretion in the long course of sixty 


„years during which it is-alleged:to have been in “the tenancy 
_of the defendants and their: predecessors. 


The desoription, however, does not ‘stop there. ‘In ‘the ‘same 
paragraph it is further stated that in the suit already mentioned 
brought by plaintiffs Nos. 1.and 2 to.recover ‘arrears of rent the 
principal defendants had stated that the whole quantity‘of-2 bighas 
24 cottahs was comprised in the jumma in.respect of which the annual 
rent of 25 rupees was paid. In the schedule these different esti- 
mates or descriptions of the contents of the-jumma are repéated, 
but whatever its actual contents it is stated to-be the land record- 
ed in the plaintiffs’ serishta in the name of Ram Nidhi Manjhi, 
subject to an.annual:payment of 25 rupees. In the sixth paragraph 
of the plaint it is javerred that the formal defendants are in the 
possession of the said lands; that is, the lands comprised in the 
jumma, in the immediately preceding paragraph mentioned as 
monthly tenants under the principal defendants. This paragraph 
refutes absolutely the suggestion that all the plaintiffs seek to 
recover is the 6 cottahs of the jumma in the ocoupation of Amrita 
Ghose and Sons. Whatis sought to be recovered is all the lands 
occupied by all the pro forma defendants, and not merely the 
portion occupied by any one of them. The contenti of the suo- 
ceeding paragraph lead to the same conclusion. It appears to 
their Lordships that in the face of this pleading it is perfectly 
plain that what the plaintiffs in this suit seek to recover is posses- 
sion not of a jumma 6 cottahs in extent, nor yet a portion, 6 cottahs 
in extent, of a larger jumma, but the whole jumma desoribed as 
formerly held by Ram Nidhi Manjhi, for which he and thé principal 
defendants after him paid an annual rent of 25 rupees, and which 
is in actual occupation of the formal defendants. 


The written statements filed by the principal and pro forma 
defendants auggest the same conclusion. From paragraph 12 of 
the latter it appears that in the month of May, 1900, the principal 
defendants entered into an agreement with the pro forma defend- 
ants to grant to.the latter a. lease of 13} cottahs' of low land 
forming part of the “land in suit.” The part cannot be equal’ to 
or greater than the whole ; 13} cottabs cannot be a portion of 
6 ovttahs ; and'thus.the lands in.suit; in:the opinion of the formal 
defendants; cannot be-a mere part of the jumma 6 acres in area. 
In this statement it is also averred that the-defendant'No: 8; the 
Monarch Flour. Mills Company, on-the faith of this promise of the’ 
lease immediately begam to raise the level ofthe latid- demised: to 
them and to raise buildings upon it, 


_ 
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It is further averred in the statement that the defendant No. 8 
filled up at an expense of about 3,000 rupses a khal immediately 
North of the premises of defendant No. 9, and that in May, 1905, 
the principal defendants claiming the lands so made by this filling 
up, the defendant No. 9 agreed with them to rent a piece of land 
17 acres in extent situate Hast of the plot 134 acres in extent 
already mentioned ; that the said defendant No. 9, relying on these 
promises to grant a lease to them, erected buildings upon the said 
lands and paid rent to the principal defendants in respect of them; 
that the principal defendants evaded exectting these leases though 
tendered to them for execution, and ultimately refused to execute 
them ; and that defendants 8 and 9 were about to institute a suit 
against the principal defendants for specific performance of their 
agreement to grant the leases when the news of the institution of 
the present suit reached them. 


This written statement was filed on the 22nd Dacember, 1911, 
three days after the filing of the written statement of the principal 
defendants. OF course, these latter people are not bound by 
the ayerments contained in the written .btatement of their sub- 
tenants. 


The written statement of the formal defendants is that in their 
view, at all events, the present suit is not brought to recover 
merely possession of the 6 cottahs inthe cccupation of defendant 
No. 11, Ghose and Sons; bat is brought for the recovery of the 
possession of lands which they themselves have promised to lease. 
In paragraph 9 of their statement it is averred that the land in 
suit is not the 6 cottahs held by Ghose and Sons but 2 bighas 24 
cottahs held by them in one plot, not two plots. And they repeat 
ad nauseam in various forms the stalement that the lands in suit 
are not confined to a jumma of 6 cottahs bearing an annual rent 
of 25 rupees ; that they never had possession of a jote of 6 cottahs; 

“nor ever paid rent in respect of such a jote; that the lands in suit 
are not confined in a jote jumma of 6 cottahs at an annual rent of 
25 rupees, alleged by the plaintiffs in thei> plaint to be recorded 
in the name of Ram Nidhi Manjhi ; ; anc further that if there be 
any such jote of 6 cottahs recorded in the plaintiff’s serishta, the 
principal defendants never had any connection with it or interest 
in it. 

In paragraph 12 of the written -statement they repeated the 
assertion already mentionad that the 2 bighas 24 cottahs for which 
they pay 25 rupees is ancestral property acquired in the way al. 
ready dessribed, but not a particle of evidence was given by the 
defendants at the hearing to sustain any ore of the averments con- 
tained in this paragraph. Nor was any evidence whatever then 
given to sustain the accusation that the plaintiffs harboured the 
stupid and fraudulent design attributed to shem in framing their no- 
tice to quit in its actual form, The form ol their pleading repels tho 
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idea. This is a vital matter, because of the principles upon which, 
according to the authorities, to notices quit containing errors honest- 
ly but mistakenly or inadvertently made are to be construed. These 
principles would be entirely inapplicable to inaccuracies deliberate- 
ly inserted for fraudulent purposes. The principles that the notice 
to quit should be construed ut res magis valeat quam pereat appli- 
cable in the first class of cases could not be applied to the second. 
There is no reason why if the plaintiffs before they served this 
notice to quit had obtained more full and accurate information as 
to the precise facts touching this holding for which the principal 
defendants paid them this annual rent of 25 rupees, they should 
not have availed themselves of it and embodied it in their notice 
to quit. < 


In their Lordships’ view there is nothing whatever to show 
that the plaintiffs were actuated by a desire to play any trick, or 
effect any fraudulent purpose in connection with this notice to quit 
or the ejectment suit consequent upon it, or to show they did not 
serve the notice and institute the suit in the honest desire to 
exercise legitimately the rights which the law conferred upon them 
in referencé to the possession aud enjoyment of their own property. 


If this were a case arising in England the Haglish authorities 
would therefore be applicable. It has not been suggested, and ` 
could not, their Lordships think, be successfully contended, that 
the principles they Iay down are not equally applicable to cases -~ 
arising in India. They establish that notices to quit, though not 
strictly accurate or consistent in the statements embodied in them, 
may still be good and effective in law; that the test of their suffici- 
ency is not what they would mean to a stranger ignorant of all 
the facts and circumstances touching the holding to which they 
purport to refer, but what they would mean to tenants presumably 
conversant with all those facts and circumstances ; and further, 
that they are to be construed not with a desire to find faults in 
them which would render them defective but to be construed ut 
ves magis valeat quam pereat. To take afew of these authorities 
out of many to illustrate these principles. 


In Doe d, Huntingtower v. Culliford (1), the defendant went 
into possession of a house and an acre of land in the parish of 
Iichester on the 4th August, 1821, as tenant to the plaintiff. On 
the 28th September, 1822, the plaintiff served upon the defendant 
a notice, dated the 27th September, 1822, to quit this house and 
this land at Lady Day next or at the end of your current year. 
Lady Day next would be the 25th March, 1823, and the current 
year of the tenancy would be the 4th August, 1823, but acting on 
the above-mentioned principles it was held to be a good notice to 


(1) 4 Dow and Ry., 248. 
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quit on Lady Day, 1823, i.e., the 25th March, 1823. ABBOTT 
C. J., in delivering judgment said :— 
There is one rule of construction in cases of this nature which is 
no less sound than ancient, namely, to give such a sense to ambiguous 
- words as will effectuate the intention of the parties. Applying that rule 
to this case, it appears to me the words ‘at the end of your current 
year’ may be understood to mean the end of the curent year ending 
at the ensuing Lady Day. The words, I think, are plainly applicable 

to the curient year Lady Day, 1823.” 

BAYLEY, J., said :— 

“We are to look at the intention of the landlord. When general 
lang uage is used which is open to doubt, the rule is to make it sensible, 
not, insensible. The state of the defendant’s holding shows it to be 
clear that the landlord did not mean the yezr ending Michaelmas Day. 
He could not intend to give notice to quit in two days, because that 
would be no notice whatever. By menticning Lady Day next ıt is 
clear he meant to give a six months’ not.ce, or’such notice as the law 
requires. He intended to give an effective notice, and it is apie suffici- 
ent if the tenant understands what is meant” 

In Doe d. Wiliams and anotler v. Smith (4), the tenant, 
who held lands under a demise originally from May, 1832, to 
the 2nd February, 1833, and held certein buildings from May 
1832 to May, 1833, retained possession efter February and May, 
1833 without any express contract. On the 22nd October, 1833, 
the landlord served a notice to quit and deliver up possession 
of all the buildings and the land at the expiration of half a year 
from the delivery of the notice “or such other time or times as 
your present year’s holding of or in the said premises or any part 
thereof respectively shall expire after the expiration of half a 
year from the delivery of this notice.’ Lord Drnman, C. J., in 
delivering judgment said :— 


“I think the notice was well enough. It is admitted that it would 
be good from May, 1834. The half-year would expire in April, 1834. It 
would therefore not be good for the 2nd February, 1834, but | think 
that, although the word ‘present’ ıs used, the notice may be teferred 
to 2nd February, 1835, which was after the expiration of the half-year, 
and that there was no danger of the tenant being misled.” 


LitrLEDALE, J., concurred for the same reasons, saying :— 
‘“This is certainly a lame and inaccurate Botice; but, such as it 15, 
we must endeavour to give it a rational interpretation,” 
PATTERSON, J., said :— 
“It is not required that a notice should be worded with the accuracy 
of a plea, This is not drawn with strict precision, but I think it is 
sufficiently clear.” i 


That case was followed and approved of in Wride v. Dyer (2). 
(1) 5 Ad. & E., 350, (2) [1900] 1 Q. B,, 23. 
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The case of Doe v. Archer (1), is very applicable to the present 
case. There a farm was leased for twenty-one years at a rent of 
£180 per annum, consisting, as described in the lease, of town 
Barton and its several parcels described by name at a rent 
of £83, other closes named at rents of £5-5s.-and £11 and the 
Shippen Barton and several parcels described by name at £86 
reserving to either party power to determine the Jease at the end 
of fourteen years on giving two years’ previous notice. It was held 
that a notice by the landlord to the tenant to ‘‘ quit Town Barton, 
&c., agreeably to terms of the covenant between us on the expiration 
of the fourteen years of your term” was sufficient. 


Lord Hii enrorovued in delivering judgment said :-—~ 


“The landlord must have intended to give such a notice to quit as 
the lease reserved to him the liberty of giving, and not a void notice to 
quit a part only, and so the notice in question must have been understoed 
by the tenant. 

The notice to quit Town Barton, where the mansion was, meant the 
Town Barton cum socits, especially with reference to the lease, which 
only gave him power to determine the tenancy as to the whole, which was 
let together.” 

Le BLANO, J., said:— 

‘There being no power under the lease to determine the tenancy as to 
part only, the notice to quit could have no operation at all unless taken, 
as it must have been intended, to apply to the whole ” 

BAYLEY, J., said :— 

“We are to construe a notice to quit in such away wt res mogis valeat 

quam pereat,” ` 


“In order to judge of what the notice to quit in this case con- 
veyed to those of the principal defendants upon whom it was served 
it is necessary by examination of the evidence given at the trial 
before the Munsiff to ascertain what were the material facts in 
reference to the connection of those defendants with the lands in 
suit. Three witnesses were examined on behalf of the plaintiffs, 
namely, Ramsashi Roy, Suresh Chandra Chatterji, and Hira Lal 
Kar. The second of these gave no material evidence upon the 
point now under consideration. One witness, and only one, namely, 
Jyotish Chandra Banerji, was examined on behalf of the defendants. 
Ramsashi Roy proved amongst other things that the plaintiffs in 


the suit are the maliks of two towzi, Nos. 8994 and 3994A acquired 


by purchase, of which the latter belonged to the witness and his 
mother, and the former belonged to Guru Das and his cousins ; 
that the Banerjis were the tenants of the lands in suit ; that he 
accepted rent from them; that Nidhi Ram was the tenant; that 
somehow or other the Banerjis got the lands from Nidhi! Ram ; that 
they paid rent to the plaintiffs for it, and their rents were accepted; 


(1} 14 East, 245. 
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that the Banerjis were not trespassers ; that Nidhi Ram was treated Civ 
in his witness’s, serishta as dead ; that the land in the possession a 
of the principal defendants was included within the boundaries ees 
given in the notice to quit; that the actual occupiers of the lands Hamnar 
were Messrs. Andrew Yule and Co., and Amrita Lal Ghose; and Banrns 
that he, the witriess, only came to know in May or June, 1900, that v 


the Banerjis had under-tenants who paid them rent. se an 


Caaan 


In reply to the court he said the Barerjis (defendants) are not Eora 
trespassers ; they are tenants in the sense that they pay him rent; Atkinson 
that he accepts rent from them as Sarbarakars, meaning thereby 
that they were occupying the place of tenants; that he has been 
accepting rent from them since 1900; he believed his uncle (the 
owner of towzi 3994) also receives rent from them; thet he did 
not know when they acquired their in‘erest in the lands in suit; 
that he treated them as tenants to the extent of receiving rent 
from them as Narbarakars. On being further crose-examined by 
counsel he said that the quantity of land in the possession of de- 
fendant 11 was 6 cottahs; that there are no pucca structures upon 
it; the quantity of land in the possession of defendants 8 to 10, 
he said, was 30 cottahs, the total quantity 2 bighas ; that before 
1900 the lands were ‘hal (a closed chanrel) and patti ; that to the 
East of the 2 bighas odd there is no public pathway, but a private 
pathway, 6 to 10 feet wide, used by Andrew Yuleand Co, solely ; 
that to the east of that pathway lie the lands of the Port Commis- 
sioners; that these latter lands formerly belonged to his, witness’s, 
predecessors, and were acquired by the Commissioners ; that he did 
not include in the plaint this Eastern pataway within the disputed 

Jand. 


The witness Hira Lal Kar stated that he was gomashia for all 
the plaintiffs, He proved that he received rentfrom the Banerjis 
for the plaintiffs and gave receipts for it, eight of which were 
apparently produced, proved, and markec Ex. A and Exs B (1) to 
B (7). They have not been printed in the Appendix, as they 
ought to have been since they may describe the holding in respect 
of which the rent was paid and threw light upon the point in 
controversy. 


Well, in the face of this evidence, it i3 not surprising that when 
the case came before the Subordinate Judge itis stated in his judg- 
ment that it was admitted on both sides that the defendants’, t. e, 
the Banerjis’, tenancy consisted of the holding of Ram Nidhi Manjhi. 
It is not suggested that the knowledge of this fact was recently 
acquired by the principal defendants, and the sufficiency or insuffi- 
ciency of the notice to quit must therefore be determined having 
regard to the fact that admittedly the principal defendants were, 
to their own knowledge, tenants of Ram Nidhi Manjhi. The fact 
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that in their written statement they don’t deny this fact, but studi- 
ously evade admitting it, while they bave given no evidence what- 
ever to disprove it, all suggest that they were well aware who 
their predecessor in occupation was. And itis almost impossible 
to believe ihat the counsel for the principal defendants would have 
omitted to confine his clients’ admigsion to their state of knowledge 
subsequent to the service of the'notice to quit if he could have 
honestly and truthfully done so. 


Turning to the contents of the notice. to quit, the material part 
of it is :— 

“You are informed by this notice that Char Ramkrishtopur, pergunnah 
Boro, recorded in towzi Nos. 3994 and 39¢4A in the Collectorate of 
district Hooghly, with.n station Shibpur, is our zemindari. The dastu 
land, bounded as below, within the said Char, is Jand, bearing a yearly 

jumma of 25 rupees, standing in the name of the late.Nidhi Ram, alfas 
Ram Nidhi Manjhi. You bave been in possession of the said land on 
payment of rent at the said rate and taking dak/slas in the name of the 
said Nidhi Ram Manjhi as ¢/tka tenants at will of the said one fumma 
only underus. Now it being necessary for us to take kkas possession 
of all the lands comprised in the said jumma, you are informed by this 
notice that you should vacate that land, by removing the huts, &c., that 
exist on the said land on or before the last day of the month of Chaitra 
of the cunent year 1317 B.S. We shall take khas possession of all the 
lands comprised in the said yumma on the expiry of the said fixed time. 
In case we do not get khas possession of the said land on the expiry of 
the said time fixed, we shall take kas possession of that land by insti- 
tuting a suit in proper comt against you, and you shall be liable for 
all damages. 
2 The.gth Assin, 1317 B.S. 
S SCHEDULE. 
1 (one) plot of bastu land, about 6 cottahs in area, situate in village 
Char Ramkrishtopur, within station Sibpur, pergunnah Boro (6 cottahs), 
Boundaries. 
North ; Ramkrishtopur Ghat Road. 
West : Famai land of the late Thakuidas Banerji. 
South : Jamai land of the late Bhuban Mohan Banerji, 
East: Land mcluded in the said towzi,” 


The question is what must that notice have conveyed to an 
ordinary reader, much less to tenants who were aware, as the prin- 
cipal defendants have admitted. that they held Ram Nidhi Manjhi’s 
holding. 

The notice begins by stating that the basitu lande, bounded as 
below within the Char of Ramkrishtopur, are lands bearing yearly 
jumma of 25 rupees standing in the name of Nidhi Ram, alias Ram 
Nidhi Manjhi. It is then averred that the principal defendants 
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have bean in possession of these lands on payment of rent at the 
aforesaid rate, taking dakhilas in the name of the said Nidhi Ram 
Manjhi, as thika tenants at will, of ‘the said one jumma only 
under the plaintiffs.” It is then averred that it is necessary for 
the plaintiffs to fake’ khas possession of all the lands comprised in 
thb jumma already montioned. The princ:pal defendants are then 
required to vacate that land, that is,-all the land comprised in the 
aforesaid jumma, before a day named, and they are informed that 
on the expiry of that time the plaintiffs will take possession of sll 
the lands comprised in the aforesaid jumma. If the boundaries 
alone were added it could not, their Lordskips think, be successful- 
ly contended that the meaning of this notice to any ordinary 
reader was not that possession of the entire jumma in the tenancy 
of the principal defendants, which has stood inthe name of Ram 
Nidhi Manjhi, and for which he and they paid a rent of 25 rupees 
per annum, should be delivered up to the plaintiffs. To tenants 
who, like the principal defendants, were admittedly in possession of 
the entire jumma and paid this rent, that must have been clear to 
demonstration, but it is contenced that all this clearness is obscured, 
and this certainly rendered doubtful by the statement in the sche- 
dule that the lands the possession of which are tobe delivered up 
are one plot of dastu lands 6 cottahs in extent. 


The principal defendants knew perfectly well thata plot of 6 
cottahs in extent is only a small fraction, cne-sixth or one-seventh, 
of the lands in the entire jumma. They must presumably have 
known the law that a notice requiring a tenant to quit only a small 
portion of the holding of which he was tenant was bad and ineffec~ 
tive; but the presence of these words 6 cottahs in the schedule, it 
was, in effect, contended, reverses all the presumptions such as 
would apply in English cases, and necessitates that tho: Jand- 
lord should be presumed to have intended to serve a notice bad 
- and ineffectual to his own Knowledge rather than a valid and effec- 
tual one, and that the notice itself should be construed ut res magis 
pereat quam valeat instead of the contrary. No argument has been 
addressed to their Lordships, and no authority produced to show 
that the principles of the above-recited Eazlish cases are inappli- 
cable to Indian cases. From the very nattre of a notice to quit, 
which is merely the formal expression of the landlord’s will that 
the tenancy of his tenant shall terminate, it would prima facte 
appear that they are applicable. In addition it may well be that 
the description of the lands of the jumma a3 bastu lands may refer 
to their condition as originally held by Ram Nidhi Manjhi, 
and not to their condition after the defendants 8 aud 9 had, during 
the years subsequent to the year 1905, built pucca buildings upon 
them, and defendant No. 11 has erected hats upon his 6 cottahs. 


In their Lordships’ view the erroneous statement of the 
contents of the jumma does not predominate over the descrip- 
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tion given of it in the earlier portion of the notice to quit. 
They have not the slightest doubt that the principal defendants 
were perfectly well aware that the notice required the defen- 
dants, as the plaintiffs {desired and intended tbatit should, to 
quit and deliver up possession of the entire jumma for which 


they for years pid the rent of 25 rupees. If anything addi- 


tional were needed to convincd:.one that this was so it would 
be the evidence of the only witness examined for the defen- 
dants. He says not a word about the principal defendants and 
their predecsssor having from time immemorial had ancestral 
mokurrart rights in the property containing 2 bighas and 24 
cottahs bearing an annual rental of 25 rupees, nota word to the 
effect that although he got, as he admits, the notice to quit he did 
not understand that it referred to the whole jumma for which 
Nidhi Ram formerly and the principal defendants in succession to 
him paid this rent of 25 rupees per annum. Their Lordships are, 
therefore, clearly of opinion that the notice wasa 'good notice to 
quit this last-named jumma in its-entirety, whatever its area may 
be. What its actual area is can be determined at the trial, and 
the possession of that area can be recovered in these proceedings. 


Next and lastly as to the service of the notice to quit. The 
106th section of the Transfer of Property Act, 1882, only requires 
that such a notice should be tendered or delivered *to the party 
intended to be bound by it either personally or io one-of his family 
or servants at his residence, or if such tender or delivery be not 
practicable, affixed to a conspicuous part of the property. The 
personal tender or delivery may take place anywhere ; the vicarious 
tender or delivery must tako place at the residence of the person 
intended to be bound by the notice. Well, inthecase of joint 
tenants, each is intended to be bound, and it has long ago been 
decided that service of a notice to quit upon one Joint tenant is 
prima facie evidence that it has reached the other joint tenants. 
Macartney v. Crick (1), Doe d, Bradford v. Watkins (2), Pollock v. 
Kally (8). 


It was proved and found that defendants Nos. 5,6 and 7 are 
members of a joint Hindu family, and that of these No, 5 was duly 
served with a duplicate of the notica to quit. The mode of service 
adopted was this: Hira Lal Kar, the gomashta of all the plaintiffs, 
who knew all the defendants and their addresses, sent to each by 
registered letter addressed to them at these addresses duplicates of 
the notice to quit’signed by all the plaintiffs. For these notices 
he received receipts on the registration of them. And the peon of 
the Post Office, who, the defendants’.-only witness admitted, knew 
all their houses, got from all of them receipts for the letters when 
delivered. These receipts were produced, one purporting to be 


(1) Esp., 196. (2) 7 East, 551. (8) 6I. C. L.R., 867. 
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signed on behalf of Srimati Panchkawri Dabi, the guardian ad litem 
of the minor defendant No. 7, by a person signing on behalf of the 
addressee with the initials F.C. B.: another addressed to Babu 
Nula Kumar Banerji, the minor, purporting to be signed in some- 
thing the same way;a third addressed to Babu Narindra Nath 
Banerji, defendant No. 6, purporting to be signed for the addressee 
in the same way; a fourth addressed to Fakir Chandra Banerji, 
defendant No. 5, signed by the addressee; a fifth addressed to 
‘Babu Harihar Banerji, defendant No. 1, signed by the addressee ; 
a sixth addressed to Babu Jyotish Chacdra Banerji, defendant 
_ No. 4, examined as a witness on behalf of nis co-defendants, signed 
by himself ; a seventh addressed to Babu Narayan Chandra Banerji, 
defendant No. 2, purporting to be signed cn his behalf by Jogendra 
Nath Dey; and an eighth addressed tə Babu Paran Chandra 
Banerji, defendant No. 3, purporting to be signed on the addressee’s 
behalf by the same person, Jogendra Nath Dey. The defendant 
No. 4 in his oross-examination stated he did not know a person 
named Jogendra Nath Dey, but, strange to say, after the signatures 
of five of the principal defendants, inclcding Narayan Chandra 
Banerji, Para Chandra Banerji, and Jyotish Chandra Banerji, to 
their written statement filed in the suit of the plaintiffs to recover 
rent instituted in July, 1906, already referred to, appears the state- 
ment, ‘Satisfied from the statement of Jogendra Nath Dey.” 
That was followed by something which is now illegible. It probab- 
ly was the signature of some official before whom the defendants 
or their signatures to the written statement were identified or 
verified. Í 


Hira Lal Kar stated that he left all the notices with Babu 
Prabodh, a man 30 years of age, son of defendant No. 2, who lives 
in his father’s house. There would seem to be some error in the 
print of this witness’s evidence on this point, as the witness is 
represented as having said he gave all the notices, not one notice, 
to Babu Prabodh. The Subordinate Judze found that this was 
good service on Narayan, the defendant No. 2. The Munsiff held 
there was no proof of the service of the rotice to quit on any of 
the defendants other than those numbered 1, 4 and 5. He seemed 
to be of opinion that the registered letters must be presumed to 
have been delivered to the person who signed on behalf of the 


eg we 


persons other than the addressees who so signed: were the duly 

authorised agents of the addressees to receive these notices the 

proof of service was defective.” Service of a notice upon -or deli- 

very to such an agent would: be good service or delivery to the 

principal though infact the notice was destroyed by the agent and 

never was seen or heard of by the principal : Tanham v. Nicholson(1), 
(1) LB, 5B. & I. App, 561. 
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but it is an entire mistake to suppose that the addressee must sign 
the receipt for a registered letter bimself, or that he cannot do so 
by the hand of another person, or that if another person does sign 
it on the addressee’s behalf the presumption is that it never was 
delivered to the addressee himself mediately or immediately. For 
instance, if a servant in the addressee’s house saw a notice handed 
in by the postman carried to the addressee and handed to him that 
servant could certify that it was delivered to his master and could, 
if requested by the master, sign the receipt on the latter’s behalf, 
though he was not the agent of the master authorised to take deli- 
very on his, the master’s behalf. -. 

The latest, clearest, and most conclusive authority upon the 
question of the sufficiency of the service or delivery of a notice to 
quit by ‘post is probably the case of The Gresham House Estate 
Company v. Rossa Grande Gold Mining Company (1). There the 
defendants, who were sued for rent, contended that they had, 
before the rent accrued due, terminated their tenancy by a notice 
to quit enclosed in a letter which they had put into the post correct- 
ly addressed to the plaintiffs, and which, if delivered in due course, 
would have heen received in time to determine the tenancy. The 
plaintiffs called evidence to show the letter had never been receiv- 
ed. The learned Judge presiding atthe trial directed the Jury 
that a notice to quit enclosed in a letter sent through the post was | 
prima facie evidence that it had been received, and left to the Jury 
the question whether it had, in fact, been received or not. The 
jary found it had been. received. On a motion for a new trial on 
the ground of misdirection, the court, consisting of CooxsuRN, 
O. J., BLACKBURN, MELLER and HANNEN, JJ., held that if a letter 
properly directed, containing a notice to quit, is proved to have been 
put into the Post Office it is presumed that the letter reached its 
destination at the proper time according to the regular course of 
business of the Post Office, and was received by the person to whom 
it was addressed. That presumption would appear to their Lord- 


' ships to apply with still greater force to letters which the sender 


has taken the precaution to register, and is not rebutted but 
strengthened by the fact that a receipt for the letter is produced 
signed on behalf of the addressee by some person other than the 
addressee himself. 

The only one of the defendants who appeared asa witness 
admitted he had received through the Post Office the notice address- 
ed to him. None of the other defendants appeared as witnesses 
to deny that they had received the notices properly addressed to 
them and properly posted. In their Lordships’ view the evidence 
of delivery of the notices to quit to all the principal defendants 
was, under these circumstances, adequately and sufficiently proved, 
and constituted good service of them within the meaning of section 
106 of “The Transfer of Property Act, 1882.” They are there- 


(1) [1870] W. N., 119. 
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fore of opinion that the appeal fails upon both the points raised for CivIL 
decision, and should be dismissed, and will humbly advise His <A 
Majesty accordingly. As they ‘think that the erroneous mode in 
which the plaintiffs shaped their claims -n the years 1906, 1907, Harmar 
and 1908, in the letters and litigation elready referred to, may Baners1 
have misled the defendants and brought about this appeal, they v 
think the parties should be left to abide their own costs incurred PANSASTI 
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in it. — 
Appeal dismissed. Lord 
Atkinson. 
Rebder & Higgs: Solicitors for the appellants. 
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LAKHPAT RAI AND OTRERS (Opposite-parttes)* 
Evidence Act (J of 1878), section 126—Vakil cnd clieni—Communication made May, 81, 22. 


io vakil in the course of his emplorment—Pruwvilege. Preaorr, J. 
WALSH, J. 


EIR 


A suit was brought by one firm for the revocation of a patent granted 
to another firm. The question was the formation and the process of the 
working of a certai:: stove owned and used by the firm to which the 
letters patent had been granted for the pcrpose of manufacturing banalo- 
chan. A vakil was tendered in evidence by the applicant for revocation. 
This vakil had been employed by the other firm to defend them against e 
a charge of creating a naisance by smell in the preparation of banslochan. ) 

In his capacity as vakil the witness at their invitation visited the pie- 
mises in order to make bimself acquainted with the stove which it was 
alleged oreated the nuisance. The knowledge which the witness had 
acquired as to the formation and process of the working of the stove was 
acquired in the course of his employment :—Held that the evidence was 
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not admissible. Itis immaterial that a communication is verbal, that is 
to say, by word of mouth or by demonstration, and it ig excluded by the 
rule of professional privilege. 


Surendra Nath Sen, for the plaintiff. 


Remfry, (with him Kamala Kamta Kanta Verma), for the 
opposite- party. 
The judgment of the Court was delivered by 


WALSH, J.—It is necessary for us to dispose of a question 
which has arisen under section 126 of the Evidence Act. The 
proceedings before us are a suit or petition brought by the applicant 
or petitioner to revoke certain Letters Patent granted to the respon- 
dent firm consisting amongst others of a meniber named Lakhpat 
Rai, and the question which arises for decision is the forma- 
tion and the process of the working of a certain stove owned 
and used by the respondent firm for the manufacture of banslochan. 
In the course of the preceedings on behalf of the petitioner a vakil 
of the name of A. K. Banerji was tendered in evidence on behalf of 
the petitioner to prove the formation and the process of the working 
of this particular stove which was then in the possession of the 
aforesaid Lakhpat Rai. In the year 1895 the Municipal authorities 
took proceedings against the said Lakhpat Rai, or the firm of which 
he was then a member, for a nuisance by smell] in the preparation of 
banslochan. The witness was employed by the firm to represent 
them as defendants in answer to that charge and in his capacity as 
a vakil he, at their invitation, visited their premises in order to make 
himself acquainted with the stove which it was alleged created the 
nuisance. A question was raised by a member of the court as to 
whether any question could be asked from this witness as to the 
information conveyed to him by his clients with regard to the 
subject-matter in respect of which he was representing them. 
The decision of that question turns upon the language of 
section 126 :—“ No vakil shall at any time be permitted unless 
with his client’s express consent” (in this case the witness has got 
no consent from Lakhpat Rai) “to disclose any communication made 
to him in the course and for the purpose of his employment as such 
vakil by or on behalf of his client.” Mr. Banerji told us that any 
knowledge which he had acquired as to the formation and the 
process of the working of the stove in question was acquired by 
him only in the course of and for the purpose of his employment as 
such vakil. The only question therefore which remains is as to 
whether any communication within the meaning of the section was 
made to him by his client. The exact fact which he proposed to 
prove was not disclosed and the nature of the communication was 
not given’ We thought it undesirable to hear the evidence with- 
out first deciding whether it could under any circumstances be 
admissible. We think that as a” matter of law it is immaterial 
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whether the communication was verbal, that is to say, by word of 
mouth, or by demonstration. To our mind if the communication 
were of such a nature that the client had, fcr the purpose of enabling 
his vakil to defend the charge of nuisance. described the formation 
and the process of the working of ihe stove in his own language, it 
would be impossible to contend that such conversation would not 
be excluded by the rule of professional privilege laid down in sec- 
tion 126. We think it follows that if the client, instead of giving 
the vakil a verbal desoription of the procəss itself, told him to go 
himself to see it, or pointed it out to him that woald equally 
be a communication within the meaning of the section. 


This view is born@-cut really by proviso (2) of the section. In 
England there has been some discussion in the decided cases as 
to whether the rule of professional privilege applies to facts brought 
to the knowledge of a professional gentleman by his senses, i. e., 
facts observed by him; and it was decided at any rate in one well- 
known case that where a matter is in cotrt, and by his senses the 
counsel becomes aware that an entry-in a book has been fabricated 
or altered after,its-production in evidence before the court, this is 
a matter which is brought to his senses by observation independent- 
ly altogether of his client and is a matter which he is bound to 
disclose. But the Code says that any fact observed by the vakil in 
the course of his employment as such showing that any crime or 
fraud has been committed since the commencement of his employ- 
ment is not protected. That clearly indicates that facts observed 
may be just as much communication as other communication in the 
ordinary way by word of mouth. The rule is a statutory rule and 
ought to be strictly applied for at least two reasons. It is in the 
interest of the proper and honourable conduct of an honourable 
profession. If communications coming eicher directly or indirectly 
to the knowledge of the vakil or lawyer in the course of and for the 
purpose of his employment are not protected, it is easy to conceive 
cases in which the vakil might become acquainted with circum- 
stances for example of crime which it would be the ordinary duty 
of a citizen to communicate to the proper authorities, and he would 
render himself liable for prosecution under the Penal Code for not 
disclosing such information to the proper authorities. It is clear 
that professional gentlemen who do the:r duty ought not to be 
placed ina position of that kind. Secondly it is of importance 
to the public that they should be protected in the right which ihe 
law gives them to defend themselves against proceedings of all 
kinds with absolute freedom, untrammelled by the embarrassment 
of the possible consequences of failure to disclose the full facts with- 
in their knowledge to the expert assistance on which they rely for 
the conduct of their cases. It would be impossible for the ordinary 
man to consult a lawyer with anything liks confidence, for example, 
about some machinery or system in his own premises about which 
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he is litigating with a rival in trade, if, when the public authori- 
ties threatened him with & oase for nuisance he had to call 
a lawyer to assist him in answering that charge without 
knowing whether or not the lawyer might not the next day tura 
round and present his opponent in the civil suit with all the 
information which the lawyer had obtained from his otherwige 
unauthorised visit to his client’s premises. 


One word I should like to add. It was suggested to Dr. Sen 
that he should open his case by giving some indication of 
the broad lines on which he would proceed to tender evidence. 
I attach great importance to that duty. I am afraid, judgiog 
from the cases which come in appeal before this Oourt, it is 
not always as strictly regarded in the dourts.of Subordinate 
Judges as it ought to be, so that the legal gentléman who repre- 
sents the plaintiff or petitioner fails to give sufficient indication of 
the lines on which he proposes to present his evidence in court. 
Counsel are here to assist the court, and ina delicate matter of 
this kind (as far as we can see the respondents to this application 
had no intimation or warning that this question was going to be 
raised) a party. in our opinion has a right to be warned that 
a professional gentleman previously employed by him is going 
to be put in the box to disclose a communication made to him 
in the course and for the purpose of his employment, in order that 
he may have a full opportunity, not inthe hurry and sudden- 
ness of surprise, but with care and deliberation, to decide whether 
he shall exercise the undoubted option he possesses in his own 
interest, in the interest of the court or in the interest of public 
time, to waive his objection. ie 


In addition to ihis as my brother has remarked in the course of 
the argument, there are a number of authorities on the Indian 
law as codified. It is better where a delicate question of this kind 
is going to be raised. ihat warning should be given so that an 
opportunity is provided for seeing whether the question is quite 
as oléar’as may be supposed by the legal gentleman intending to 
produce the evidence. 


Pregort AND WALSH, JJ.—This is a suit for revocation of a 
patent. It was agreed that the evidence taken in the previous 
suit which we have just disposed of should be admissible in this 
suit. Upon the broad issue of fact namely that the patent is bad 
in law, either because it has been anticipated, or because it is not 
a proper subject-matter for a patent, we have made up our minds 
against the plaintiff for reasons which are contained in the Judgment 
in First Appeal No. 178 of 1917 (2) delivered to-day and which may 
be found there by the applicant if he cares to read them. We do not 
think, having listened to Dr. Sen’s argument and to the testimony 
of the witnesses Gopi Lal and Kunji Lal, given orally before 
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us, that they have succeeded in shaking the conclusions arrived at 
by us in the other suit. No serious question has been raised about 
our jurisdiction to entertain this suit and we must simply dismiss 
it with costs upon the ground that the claim has not been proved. 
We were invited to read certain learned authors on the subject of 
the ancient process of manufacture of banslochan. We declined to 
do so. So far as they were matters of opinion on admitted facts 
there was no necessity for us to read them;so far as they were 
tendered for the purpose of proving any controverted fact in the 
suit we were unable to discover any section of the Evidence Act 
which entitled -us £0 read them. We therefore hold them to be 
inadmissible. The-guit i is:dismissed with costs. 


PE 
A è 4 


Appeal dismissed. 
(1) Since reported 16 A. L. J. B, 941. 
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THAKUR DAS 
versus 


ABDULLA.* 


- 


Sanction for perjury—Granied to a private person—Summary trial—Sanction 


» 


not proper. 


Jn a summary trial the court thought that perjury had been committed 

` aud it granted sanction to a private person to prosecute the person deem- 

ed guilty of perjury. Held, that the sanotion so granted was not proper, 

and if the court thought that perjury had been committed it ought to 
have taken action itself. 


ORDONAL REVISION from an order of Cuaupsri ABDUL Hagan, 
Officiating Sessions Judge of Benares. 


G. Banerji, for the applicant. 


Muhammad Yusuf, for the opposite-party. 
The following judgment was delivered by - 


TUDBALL, J.—The circumstances of this case are such that no 
private sanction, in my opinioa, ought to have beea granted. The 
trial of the original case was a summary trial. There is no record 
of the evidence. The matter is one involving the eternal Hindu 
and Musalman question. In the absence of any record of the evi- 
dence, it would bs difficult indeed to secura-a conviction. There 
are many ways of explaining ths fact that the applicant made a 
statement which was iacorract. In such a matter as this if the court 
thought that perjury had besa committed, it would have been 
better advised if it had taken action itself instead of placing in the 
hands of a private porgon the right of vindicating the law. I allow 
the application and I set aside the order of the court below. ‘The 
application for sanction is refused. 

Application dismissed. 
i ° Or. Rev. No. 710 of 1918. 
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PRIVY COUNCIL. 


GAURISHANKER BALMUKUND (Appellant) 
versus 
CHINNUMIYA AND OTHERS (Respondents) 


Civil Procedure Code, (Act XIV of 1882) sections 8830, 3254—Execu- 
tion of decrees—Transfer of decrees affecting immovable property te Col- 
lector—-Restriction on judgment-deblor's power of mortgage, its extent— 
Whether the judgment-debtor’s incompetence is absolute or limited. 


The incompetence to alienate without the Collector’s permission, im- 
posed upon the judgment-debtor by section 825A of the Civil Procedure 
Code, 1882, is absolute and is not limited to the time during which the 
property is under the Oollector’s control. A mortgage created by the 
jadgment- debtor in defiance of the prohibition is of no effect even after 
the property has come baok into his hands. Magniram Vithuram v. 
Bakubai, [1912] L. L. R., 86 -Bom, 610, overrnled; Murray v. Murat 
Singh, [1907] 3 Nag. R, 172 and Husamma t Balu Bai v. Bajai Khan, 
[1917] 13 Nag. L R., 130, approved. 


Appeal from a decree of the Jadicial Commission er’s court 
of the Central Provinces, dated April 26, 1913, affi ming a decree 
of the Additional District Judge of Amraoti. 


The ‘sole question in this appsal was whether a mortgage 
effected by the owner of immovable property without the -Colleo- 
tor’s permission at a tims when such property was under the 
Oollector’s control in terms of section 320 of tha Oivil Procedure 
Oode, was valid after the propsrty had been released from the 
Collector’s control. The lower courts both held that such mort 
gage was absolutely void. Hence this appeal. 


De Gruyther K. C., and Parikh, for the appellant, submitted that 
the incompetency to mortgage, imposed upon the jadgmant-debtor 
by section 325A of the Civil Procedure Oode must be construed 
secundum subjectam materiem. Tho result of sections 320 ke. 
of the Code was that after the debts, for which the Collactor was 
put in, were discharged, the Oolleotor had no further rights over 
the property : why then should the jadgment-debtor be debarred 
from mortgaging the residue which would ‘revert to him ? A 
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limitation should be placed on the literal words used. We submit 

that the mortgage is enforceable against the mortgagor himself, 

once the Collector’s management has ceased : - 5 
Magniram Vithuram v. Bakubai, [1912] I. L. R., 86 Bom., 510; A 
Jhabulal Kalar v. Rampershad, [1890] 4 Cen. Provinces, L. R., 156. 


Our submission is supported by section 43 of the Transfer of 
Property Act, 1882 and section 18 of the Specific Relief Act, 
1877. 


The decision in 

Murray v. Murat Singh, [1907] 3 Nag. L. R., 172, 5 
affirmed by a majority in ~ 

Musammat Salu Bas v. Bajat Khan, [1917] 13 Nag. L. R., 130, 


is incorrect : we rely on the dissenting judgment of MITRA, J., in 
the latter case. ` 


The mortgagor is estopped from denying that the mortgage 
was good. 


[Loro SaHaw.—This is the case ofa statutory prohibition not 
one of the misrepresentation of authority contemplated by section 
43 of the Transfer of Property Act]. 


[Sin W. PuitLtiore.—If the statute is part of publio policy, 
the mortgage should not be allowed to defeatit. Thore is a close 


analogy in England—-the case of a married woman restrained from 
anticipation. | 


The respondents did not appear. 
Their Lordships’ judgment was delivered by 


Lorp SaHaw.—By section 325A of the Code of Civil Procedure 
(Act XIV of 1882) it is provided that :— m 


“So long as the Collector can exercise or perform in respect. of the 
judgmevt-debtor’s immovable property, or auy part thereof, any of the 
powers or duties conferred or imposed on him by sections 322 to 326 
(both inclasive), the judgment-debtor or his representative in interest 
shall be incompetent to mortgage, charge, lease, or alienate such property 
or part except with the written permission of the Collector, nor shall any 


Civil Court issue any process against such property or part in execution of 
a decree for money.” 


In the present oase the two salient facts are simply these :— 
That in 1891 the Collector of the district came under the Aot into 
possession of the property in question ; and that secondly, while he 
was still in possession of that property, a mortgage upon it was 
granted on the 22nd July, 1892, by the judgment-debtor. It is 
now sought to make that mortgage operative in the appellant’s favour 
by reason of this;that the construction, it is alleged, of section 
825A is not to be read in the complete and operative sense natural 


VOL. XVL]. PRIVY COUNCIL 995 


to the words, that is to say, of incompetency to mortgage such Cryin 
property, but must be read with an implied limitation. The rae 
limiiation suggested is that there still remained in the judgment- ate 
debtor a power to mortgage the property so as to become operative Gauni- 
over any residue that might arite to the latter after the Collector’s sHANKER 
regime had ended. It is the fact that the Collector’s regime has BatwuKUND 
. nbw ended, but it is also the fact that, pending bis regime, namely, (rary 
arene HINNUMIYA, 
on the 22nd July, 1892, the mortgage which is now founded upon ue 
was granted. Lord Shaw. 


Their Lordships have been referred to authority upon this ques- 
tion. That which is founded on by the appellant particularly is 
the case of Magniram Vithuram Marwadi v. Bakubatmard Rakhma 
Lohar (1). Their Lordships are of opinion that that case was 
erroneously decided. Upon the contrary, the case of Murray v. 
Muratsingh (2), referred to in tLe judgment under appeal, and the 
case which has been decided recently by the Full Bench of the 
Central Provinces Musammat Salu Bat v. Bajat Khan(8), are, in the 
opinion of the Beard, proper decisions and sound in law. 


In short, the sole point in this appeal is whether ea declaration 
by statute that a judgment-debtor shall be incompetent to mort- 
gage his property is or is not to be read in the exact and plain 
sense which the words imply. Itis not necessary to go into 
reasons: for the statute, but if reasons were to be implied, it is 
manifest that a confusion of title of a somewkat extraordinary 
kind would arise if it was held that there was a competency on the 
one hand to mortgage the residuary interest, so to speak, of the 
judgment-debtor by him, leaving, on the other, uncontrolled and 
unimpaired during the rame time, al] those acts of administration 
by a Collector, which it is admitted in argument would be perfectly 
competent. Theconfusion emerging from such a situation is not 
hard to figure. Their Lordships content themselves with holding 
that the judgments of the courts below on this point are right, and 
they will humbly advise His Majesty that the appeal should be 
disallowed. No other point was taken upon the appeal. The 
respondents not having appeared, there will be no order as to costs. 


E. Dalgado :—Solicitor for the appellant. 


A. P. P. Appeal dismissed. 


(1) [1912] I. L, R., 86 Bom., 610. (2) [1917] 8 Nag. L. R, p. 171, 
(3) [1917] 13 Nag. L. R., 130. 
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KUNJ BEHARI LAL (Defendant) : 
Juns, 8. eee 
Piscorr, J. . LALTU SIN GH AND OTHERS (Plaintif‘s)* 


Wars. J. Hindu Law—Alienation by widow-—Spiritual benefit of husband—To~-what 
extent alienation permissible— Whether spiritual benefit equivalent io sradh 
of the deceased. 


A Hinda widow succeeded to certain property as heir to her sons. She 

went ona pilgrimage to Jagannath, and there made an oral gift of a 
portion of the property in her possession in favour cf the Pandas of the 
temple. On her return home she executed a formal deed of gift in which 
after alluding to the oral gift she stated that she had made the gift and `W 
thankalap “ for the salvation of her husband and his family members and 
for her own salvation.” The portion endowed constituted no more than 
‘goth part of the entire estate. After her death the next reverstoner to 
her husband brought a suit for recovery of possession of the property 
from the donee and his lessee by cancellation of the deed of gift :—Held 
that the gift was valid having been made with a view to the spiritual 
benefit of the widow’s busband and her sons who were imcluded in ` 
the expression “ hugband’s family members.” An alienation made by a 
Hindu widow for the spiritual benefit of ‘the deceased will not be set 
aside merely because it was not made in connexion witha sradh cere- 
mony of the deceased. 

There are ceremonies and duties inoumbent upon a widow, in the senge 
that their performance is regarded as indispenseble to the spiritual wel- 
fare of her late husband. These duties she is under an obligation to 
perform and these ceremonies rhe must carry out and for this purpose sho 
bas a power of alienation in respect of the corpus of the property in her 
hands, independent altogether of the proportion which the property alien- 
ated may bear to tke whole. Jn tha cage of an alienation fora purpose 
regarded as indispensable to the spiritual welfare of the late husband, the 
question will not be what proportion does the property alienated bear to the 

oe entire estate, but only, whether the alienation was a reasonable one under 
-the circumstances, in the sense that the expenditure incurred was such as 
might be regarded ag suitable to the position of the family. There may 
be alienationg made by a Hindu widow for the purpose of doing pious 
acts for the benefit of her late husband which are not in the nature of 
ppiritaal necessities ; and with regard to euch alienations the question of 
the proportion borne by the property alienated to the value of the entire 


estate becomes pertinent. 
* F, A, No. 7 of 1916. 
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First ATPEAL from a decree of Basu RAM CHANDER BAKSINA, 
Additional Subordinate Judge of Moradabad. 


Raja Gur Sahaj, the owner of a large estate, died in 1868 
leaving two sons anda widow. Both the sons died in 1873, and 
the widow, Rani Kishori Kuar, succeeded to a Hindu mother’s 
estate in the property. Two years later she went on a pilgrimage 
t8 several sacred places including Jegannath. At Jagannath che 
made a shankalop or oral gift of certain zemindary property and 
houses, forming part of the estate of the late Rajas, in favour of 
two Pandas of the temple at Jagannath. On her returning home 
she executed, on 8th January, 1876, a formal deed of gift of the 


-gaid property in favour of the said Pandas, setting forth that she- 


had made the shankalap at the time of her visiting and worshipping 
at the temple of Jegannath, and that she mede the gift and shanka- 
lap ‘for the salvation of her husband and bis family members and 
for her own salvation.” The propeity gifted formed a very small 
portion of the estate left by the Raja. The zemindary property 
which had been included in ihe gift came after successive trans- 
fers to the appellant Kunj Bebari Lal. Rani Kishori Kuar died 
in 1907, and in 19138 the plaintiff Kuar Laliu Singh, as ihe next 
reversioner and succeseor to the estate, brought a suit for rccovery 
of possession of ihe property frem Kupj Behari Lal and a lessee 
of his. The plaint alleged that the deed of gift was not one exe- 
cuted by the Rani herself, with due knowledge and proper under- 
standing, and that even if it was £o executed it was invalid inas- 
much as she had only a life interest and could not alienate the 
property. The defence, tnier alta, was that the deed was properly 
and validly executed by the Rani; and that the gift by her of a 
very insignificant portion of the estate made on the occasion of a 
pilgrimage, which, ‘‘according to the customs of the Hindu 
religion, it was absolutely necessary and binding upon her to make, 
for the benefit of the souls of her husband and sons,” was one 
made ‘for a lawful necessity,” and was valid under the Hindu 
Law. The court of first instance without deciding: whether or 
not the deed had been really and intelligently executed by the 
. Rani, came to the conclusion that it was in any care not binding 
upon the reversioner, inasmuch as the Rani “bad no necessity 
to transfer the property, as she had ample means to defray the 
expenses of pilgrimage to holy places and for any offerings she 
may have desired to meke, and she was not bound to make a pilgrim- 
age to Jagannath or make a gift there, as they ¡were not neces- 
sary for the spiritual welfare or benefit of her sons and husband.” 
The court held that the gift “ was not made for any legal necessity 
or for objects and purposes sanctioned by the Hindu Law,” and 
accordingly decreed the suit- The defendant Kunj Behari Lal 
appealed to the High Oourt. : : : 


B. E. O'Conor, (with him Iqbal Ahmad), for the appellant— 
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' The question of Jaw in this case is as to the extent of-the power 


of a Hindu female, holding a Hindu widow’s estate, to make a gift 
for spiritual purposes of a portion of the immoveable property 
inherited by her. No question of legal necessity arises here, and 
the lower court has entirely misunderstood the nature of the ground 
on which the legality of the gift in question depends. The pur- 
pose of the gift was not secular, but spiritual, namely the salvatidn 
of the lady’s husband and sons, as well as of herself. Under a 
misconception of the nature of the question to be determined the 
lower court rejected evidence tendered on behalf of the defend- 


‘ant as to the spiritual benefit or merit of a pilgrimage to holy 
- places like Jagannath and of a gift to the temple or the priests 


made on the occasion of such pilgrimage. The lower court has 
not properly considered the question whether the gift cf a small 
portion of the estate for religious purposes is valid under the 
Hindu Law, but has gone on to consider and decide whether a 
pilgrimage to Jagannath is a necessity and whether there was 
legal necessity for the alienation in the sense that it was required 
for meeting the expenses of the pilgrimage and pounty to the 
priesis. 


The power of a Hindu widow to alienate a portion of the estate 
for spiritual purposes, apart from legal necessity, was recognized 
and formulated in general terms by the Privy Council in the 
case of 

The Collector of Masulipatam v. Cavaly Vencata Narrainapah, [1861] 
8 M. I. A., 529 ; at p. 551. 

And a Hindu mother, in this respect, stands'on the same footing 
as a Hindu widow :— : 

Raj Lukhee Dabea vw. Gokool Chunder, [1869] 13 M.T. A, 209; at 
p. 223. 

Passing now to a consideration of the cases dealing with specific 
instances of the exercise of this power by the Hindu widow, we 
have the case of 


Mahomed Ashrup v. Brijessuree Dassee, [1873] 19 W. R., 426. 


There it was held that a pilgrimage to Gya by a Hindu widow 
and the performance of her deceased husband’s sradh at that place 
were, undoubtedly, religious purposes supposed to conduce to the 
spiritual welfare of her husband, and justified the alienation by her 


-of a reasonable portion of the estate. A similar case was that of 


Muticeram Kowar v. Gopal Sahoo, |1873] 20 W. R., 187. 


In both these cases the distinction between the widow’s power 
of alienation for the spiritual benefit of her husband and for 
worldly necessity was emphasised. Two otber cases, also relating 
to pilgrimage to Gya, are the following :— 
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Udai Chunder v. Ashutosh Das, [1893] I. L. R., 21 Cal., 190; 
Tarini Prasad v. Bhola Nath, [1891] I. L. BR, 21 Cal., 190 r. xN. 


In the case of 
°> Ram Kawal Singh v. Ram Kishore Das, [1895] I. L. R., 22 Cal., 506, 


thə widow had made an endowment which in extent was nearly 
one-third of the whole estate, and was one conducive to her own 
spiritual welfare and not to that of her deceased husband. The 
alienation was therefore set aside, but it was indicated that the 
alienation would have been valid if it had been for the spiritual 
welfare of the husband or if, being fora pious purpose, the 
property alienated had been only a very small portion of the 
estate. 5 


* The latest Calcutta case on the subject is that of 
Khub Lal Singh v. Ajodhya Misser, (1915) I. L. R., 43 Cal, 674, 


in which Mooxersi, J., dealt exhaustively with the texts and the 
former decisions on the subject, and held not only that a Hinde 
widow could alienate a reasonable portion of the estate for pur- 
poses supposed to conduce to the spiritual benefit of her husband 
but also that she could do so for religious and meritorious pur- 
poses generally. In the present case the puspose of the gift was 
to secure the spiritual benefit of the donor’s husband and sons, as- 
well as of herself. 


The cases of the Allahabad High Court on this subject are the 
following :— 


Puran Dai v. Jai Narain, [1882] I. L. R., 4 All,, 482 ; 
Balkishan Bharthi v. Sat Ram, [1908] A. W. N., 202. 


6 
In the former, the gift was set aside as it was made for the 
spiritual benefit of the widow herself and did not even purport to 
bə for that of her husband. In the latter, the gift was set aside 
because it comprised practically the whole of the estate, and it was 
indicated that the gift would have been upheld if it had been of a 
moderate portion of the estate. 


Turning to the Madras cases, the first is that of 
Rama v. Ranga, [1885] I. L. R., 8 Mad., 562. 


There, too, the spiritual benefit contemplated by the widow at 
the time of the alienation was her own, and the alienation was of the 
whole of the property of the deceased husband. It was observed, 
however, that an alienation for pious acts which might be only 
indireotly beneficial to the deceased husband would be valid if rea- 
sonable and of a small share of the property. In the pregent case 
the alienation was for the object of direct spiritual benefit of the 
deceased husband, and was of a very reasonable and moderate 
portion. 
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O1viL The next case is that of . 
1918 Lakshminarayana v, Dasu, [1887] L. L. R., 11 Mad., 288. 
—— The last case namely, | 
UNJ f “ 
BEHARI LAL me te puiayne v. Garinalla Ramokrishna, [1910] I. L. R. 34 


v. 
LatruSixag. is closely analogousto the present case. There, a daughter who 
‘inherited her father’s property made ‘a gift of land, at a place of 
pilgrimage, for the spiritual benefit of the father. The court 
held that a Hindu daughter ora widow, as the case may be can 
make such a gift if it be of a small portion of the property inherit- 
ed ; and that the gift need not be in performance of indispensable 
acts of duty. or “ religious necessity,” it being sufficient that the 
occasion of the disposition be reasonable and proper according to 
the common notions of the Hindus. According to thosé notionse 
the occasion of a pilgrimage to Jagannath is such an occasion. 
Some idea of the veneration with which Hindus regard the Jagan- 
nath temple may be gathered from the = Xe 
Imperial Gazetteer of India ; Vol. 20, pp. 409 to 412, _ 
The Bombay cases are the following :— 
Ganpat valad Dhaku v. Tulsiram, [1911] I. L. R., 36 Bom., 88 ; 
Panachand Chhotalal v. Manoharlal, [1917] I. L, R., 42 Bom., 136. 


In the former, an alienation for the expenses of a pilgrimage 
to a sacred place, made for the spiritual benefit of the deceased 
husband, was upheld. In the latter, a gift toa Guru was set aside 
on the ground that it comprised nearly the whole of the estate. 


Next, as to what fraction of the estate should be considered a 
reasonable portion for the purpose of a valid alienation for religious 
objects has never been definitely laid down. In an old case, 
namely 

Ram Chandra v. Gunga Govind, [1826] 4 Mao.!Sel. Rep., 147, 


the opinion was expressed that an alienation of 3/16ths of the estate 
for religious purposes would be valid. In the present case the 
evidence shows that the fraction alienated was only about 1/400th 
of the-whole. To this extremely modest fraction no objection 
could possibly be taken on the score of being excessive. 


Tej Bahadur Sapru, (with him Radha Kant Malaviya) for the 
respondents .—-A religious or charitable purpose is not, by itself, 

_ enough to validate an alienation bya Hindu widow. She may 
make gifts which are regarded by the Hindu religion as very - 
meritorious, for example, an endowment in favour of a temple or 
for feeding the poor, but it does not follow that the gift will in 
every case be upheld as a valid alienation. Her powers of aliena- 
tion over property inherited by her are, as laid down by the Privy 
Council, larger for ‘religious or charitable purposes’ than for 
secular ones; but those purposes are strictly limited ia their scope 
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and do not comprise general charity or general piety. In fact 
the only stch purposes which are recognized as being valid in this 
connection are those which are supposed, according to the Hindu 
Law-givers, to be conducive to the spiritual welfare of the deceased 
husband, from whom the widow has inherited the property. Con- 
sidered in this light, all places of pilgrimage do not stand on the 
same footing. There are certain places where if a Hindu widow 
makes a gift in connection with certain religious ceremonies the gift 
would be upheld, but not so in the case of others. A gift under 
the former conditions would be a “spiritual necessity ;” under the 
latter, only-a “ spiritual luxury.” That was the distinction which 
the lower court meant. 


Under the Hindu Law the widow is bound to perform the main 
sradh and the annual sradh ceremonies for her husband's soul ; 
and alienations for them are valid, because the performance of them 
is beneficial to the husband’s soul. In fact the Dayabhaga, in 
which the idea of spiritual benefits is developed much more than 

in the Mitakshara, lays down that spiritual benefit can be conferred 
on the husband’s soul only by the performance of the sradh cere- 
monies in his honour. 
Sarvadhikar: : Hindu Law of Inheritance (Tagore Law Lectures for 
1880), p. 132. 
Miira : Law relating to the Hindu widow (Tagore Law Lectures for 
1879), pp. 396, 306, 308. 


The performance of the sradh ceremonies of the deceased is 
directly conducive to the welfare of hig soul, and they being the 
only ceremonies which according to the authorities quoted, secure 
the object of conferring spiritual benefit on him, it follows that 
alienations in connection with the performance of such ceremonies 
are the only ones which are valid. 


Religious and meritorious acts are, in Hindu Law, divided into 
two categories, ishta and purtta acts, Salvation or mok:ha of the 
sonl can be attained by one who performs the latter; the former 
cannot confer salvation. 


Saraswati: Hindu Law of Endowments (Tagore Law Lecturea for 
1892), pp. 20, 21, 25, 27. 


Salvation of the soul of a departed person can be attained only 
by the performance of sradh ceremonies in his honour. ‘ Con- 
ducive to the spiritual welfare ” is the expression used by English 
Judges ; the underlying idea is that of salvation or “moksha.” 


[Piaaorr, J.—The language used in 8 M. I. A., 529 at page 
551, seems to warrant the validity of alienations for religious pur 
poses which may not technically fall under the category of those 
conducive to the spiritual welfare of the husband, The wordg 


¥vI 127 8 


Cryin 


a 


1918 
Kung 
BEHARI Lan 
L?) 
LALTU 
SINGU. 


1002-. HIGH . COURT [A. L.-J. B 


Cvit used are, “for religious or charitable purposes, or those which are 
nae supposed to conduce to the spiritual welfare of her husband.” | - 
EE The “or” there may very well be explanatory and not disjunc- 
aoe take tive. The Privy Council does not say anything’ in that passage 
Oe to indicate that the “ religious or charitable purposes” there 
LALTC mentioned have no relation or reference to the benefit of the hus- 


Sınan. band’s soul. The Allahabad High Court has held that the prin- 
ciple laid down by the Privy Council in that case for testing 
alienations is whether or not the alienation has direct and special 
reference to the spiritual welfare of the deceased. owner of the 
estate. General meritoriousness, or the spiritual benefit of the 
widow or of any person other than the deceased owner will not 
support the’elienation. 


+ 


Puran Dai v. Jai Narain, [1882] I. L. R, 4 AIL, 482. 
The same test is laid down in ° 


Mitra: Law relating to the Hindu widow (Tagore Law Lectures for 
1879), p. 310. 


The real question is whether a gift to the idol at Jagannath or 
to a priest of the temple at that place, if not made in connection 
with the sradh ceremonies of the husband, confers spiritual benefit 
on his soul. It has been held, in the case of 


Kartick Chunder v. Gour Mohun Roy, [1864] 1 W. R., 48, À 


thata gift to an idolis nota paramount duty of the widow, and 
can only be supposed to conduce to the spiritual benefit of herself 
alone, and is therefore invalid. 


In the case of : R 


Huro Mohun v. Sreemutiy Auluch Monee, [1864] 1 W. R., 262, 
it was held that a pilgrimage to Benares was not a ‘ legal necessity’ 
for the widow, and would not justify an alienation by her, although 


it was a highly religious and meritorious act on her part. A 
pilgrimage to Jagannath siands on no better footing. 


- 


[Pracorr, J.—In the present case the gift was made by the 
widow in the belief and with the avowed object of conferring 
spiritual benefit on her husband and his family.] 


« _ Such belief or recital on her part would not necessarily make 
the gift valid if it was not really, i. e, according to the Hindu 


Law authorities, conducive to the spiritual benefit of her husband’s 
soul. 


The object of the gift is expressed to be, “the salvation of my 
husband and his family members, and my own salvation.” So far 
as the widow's own salvation is concerned, it is clear from the 
authorities already cited by both parties that it is nota ground 
which will support an alienation. As regards the salvation of the 

n donor’s husband, it has to be borne in mind in this connection that 


VOL. XVI.) HIGH GOURT 10038 


she got the property not from her husband but from her sons. 
The quantum of estate derived by a Hindu mother may not be 
different from that of a Hindu widow, but the religious obligations 
of a mother are not the same as those of a widow. The duty of 
securing the spiritual salvation of a son is not enjoined on the 
mother to the same extent as that of the husband on the widow. 
Farther, in the present case, the conferring of any amount of 
spiritual benefit on the donor’s husband would. not support the 
alienation, for it was not his property which the donor had inherit- 
ed. As was pointed out in the cases in 
Puran Dai v, Jai Narain, [1882] I. L. R., 4 All, 482 ; 
Vippuluri Tatayya v.{Garimilla Ramakishnamma, [1910] I. L. R., 34 
Mad., 288, 
if is the deceased owner alone on whom the spiritual benefit is to 
be conferred. Itis apparent from the deed itself that the donor 
was not thinking of her sons, at least not specifically ; they are not 
even mentioned by her, unless by inclusion in the phrase “ my 
husband’s family members,” aterm wide enough to include any 
ascendants, descendants, collaterals and even dependants of the 
husband. It cannot be contended, therefore, that the donor even 
professed or believed that she was making the gift for the spiritual 
benefit of her sons. 
[Pracorr, J.— In the case in 
Khub Lal Singh v. Ajodhya Misser, [1915] I. L. R. 43 Cal., 574, 
the alienation was upheld as being for a religious and charitable 
object, apart from a consideration of whether or not it was con- 
dusive to the spiritual benefit of the husband’s soul. | 
The actual decision in that case, namely, as to the validity of 
an alienation for the purpose of digging and constructing a tank, 
is opposed to that in the case of 
st Runject Ram Coolal v. Afahkomed Waris, [1873] 21 W. R., 49. 
Besides, in the case in 
Khub Lal Singh v. Ajodhya Misser, [1915] I. L. R., 43 Cal, 574, 
the widow was acting in furtherance and completion of religious 
and charitable works undertaken and left unfinished by the hus- 
band. 
[Prcaorr, J.—But the decision did not rest on that ground. ] 
In so far, howevor, as ihe decision in that case did not enter 
into a consideration of tho question whether or not the purpose of 
the alienation was one conducive to the spiritual welfare of the 
husband, it is submitted that it is opposed to the principle Jaid 
down in . 
Puran Dai v. Jai Narain [1882] 1. L R., 4 AIL, 482, 
and is not. in point so faras- the present question is concerned ; 
namely, whether or not ‘the gift to the temple of Jagannath 


Kuns 
BEHARI LAL 
v 
LALTU 
SINGIL, 


-1004 | HIGH COURT (A. L. J. R. 


CIVIL was conducive to the spiritual benefit of the deceased owner of the 
SRTA estate. After a discussion of various authorities the true test and 
ahs rule to be ay plied to alienations by the widow was laid down at 
Kony p- 583 of the report; but the judgment did not proceed to apply 


Benar Lan that test to the alienation in question there. 


G. , 
OT The case in 


SINGH. Ram Kawal Singh v. Ram Kishore Das, [1896] I. L, R., 22 Cal., 606, 
did not decide that an alienation of a emal] portion of the estate for 
religious purposes would be valid, though it was not- conducive to 


the spiritual welfare of the decensed owner. That question wag 
not before the court. 


è 


The salient feature in the cases in 


Vuppuluri Tatayya v. Garimilla Ramakrishna, [1910] I. L. R., 34 
á Mad., 288, 


and 


Lakshminarayana v. Dasu, [1887] I. L R., 11 Mad., 288, 


which strongly support my contention, is that the gifts were made 
in connection with the performance of the sradh ceremonies of the 
deceased owner. This connection was empbasised throughout, and 
the test Jaid down was that of spiritual benefit to him. . 


All the cases cited by the appellant can be divided into two 
categories, according as the alienation was or was not for purposes 
conducive to the spiritual benefit of the deceased owner; in the 
former the alienation was upheld, unless it was excessive in extent; 
in the latter the alienation was held to be invalid, with the single 
exception of the case in 

Khub Lal Singh v. Ajodhya Biisser, [1915] I. L. R., 43 Cal., 574, 


where the question was not gone into. 


Then, as to the extent of the property. alienated, ihe evidence 
shows that it forms a much larger fraction of the whole ihan-what 
the appellant makes it out to be. Evidence on this point was then 
discussed, as also on the question as to whether the deed of gift 
was in fact exeouted by Rani Kishori Kuar, with full knowledge 
and understanding. 


B. E. O’Conor, was not heard in reply. 
The following judgments were delivered. 


Piggott, J, Piecorr, J—The suit out of which this appeal arises was 
brought on the following state of facts:—One Raja Gur Sahai died 
in the year 1868 possessed of immoveable property of considerable 
value in the districts of Moradabad and Bulandshabr. He left 
him surviving two sons and a widow. The sons died in 1873 while 
still minors and leaving no issue. The widow Rani Kishori Kuar 
thereupon entered into possession of the estate, strictly speaking 
in succession to her sons, or rather to that one of her two sons who 


L 


_ 
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survived the other. For practical purposes itis sufficient to say 
that she took possession of the property with the estate of a Hindu 
widow. Shortly afterwards she went on a pilgrimage in the course 
of which she visited Allahabad, Benares, Gaya, and Jagannath. 
At the last named place she made an oral gift, or I should perhaps 
fay the promise of a gift, to certain priests of the temple of Jagan- 
nath, and tbia transfer of property was carried into effect by a 
deed of the Sth of January, 1876, executed by Rani Kishori Kuar 
after her return to Moradabad and registered on the admission of 
her agent (general attorney) Ajab Singh. The question whether 
the donees under this deed of gift had any right to transfer the 
property thus taken by them does not arise in the present suit. 
There have been transfers, and the contesting defendant in this case, 
Kunj Behari Lal, acquired so much of the gifted property as 
consisted of shares in four villages, for good consideration, under a 
sale deed of the 27th of September, 1909. Prior to this Rani 
Kishori Kuar had died, namely on the 15th of August, 1907 ; and 
after much litigation the plaintiff Laltu Singh succeeded in estab- 
lishing his claim to succeed as the nearest reversioner to the estate 
of the late Raja Gur Sahai. The object of the present suit is to 
obtain a decision that the transfer purporting to be effected by the 
deed of gift dated the 8th of January, 1876, either passed no title 
at all, or at any rate conveyed no estate lasting beyond the life-time 
of Rani Kishori Kuar, and thereupon to recover possession of the 
gifted property. Itis alleged in the plaint that the Pandas of 
Jagannath had colluded with Ajab Singh already mentioned and 
with other Karindas and servants of Rani Kishori Kuar and had 
obtained the execution of this document without the lady’s under- 
standing what she was assigning or even comprehending the con- 
tents of the deed or its effect upon her interests. Any one reading 
the plaint would be disposed to assume that this was the main point 
of the plaintiff's case. The learned Subordinate Judge however 
has lumped the question raised by these pleadings into a single 
issue along with the wholly different question ofthe capacity of 
. Rani Kishori Kuar, asa Hindu widow in possession of the property 
of her late husband, to make a gratuitous transfer of this sort. The 
result is that the evidence produced on what should have been the 
main question for trial in the case is scanty and unsatisfactory and 
that this issue has not been decided at all by the trial court. The 
learned Subordinate Judge says that he will presume that the deed 
of gift was really executed by Rani Kishori Kuar after fully under» 
- standing its nature and effect; buthe holds that she had no 
authority as a Hindu widow to makea gratuitous transfer of this 
property beyond her life-time. We havehad to consider the ques- 
tion of the intelligent execution of the document and it is necessary 
for us to come to a finding upon the point. The transaction is an 
old one, and such oral evidence as the parties endeavoured to pro- 
duce amounts to little and does not seem worth discussion ; but I 
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am impressed with the evidence given by the witnesses Shiam 
Sarup and Nathu Ram asto Rani Kishori Kuar’s business capacity 
and the manner in which she looked after her estate. The lady 
was illiterate, but she seems to have possessed a considerable degree 
of intelligence and business capacity. She did not remain shut yp 
in her residence in Moradabad but went about visiting different 
portions of her property and personally superintending the manage- 
ment of the same. Under such circumstances the mere fact that 
she never challenged this alienation in her life-time would warrant 
the presumption that she fully understood the transaction at the 
time when she executed the deed of gift. Fortunately the defen- 
dant-appellant has been able to bring on the record in this Court a 
piece of documentary evidence which carries the matter a good 
deal further. In the year 1893 Rani Kishori Kuar was examined 
on commission in connection with another litigation. She there 
stated that she hada distinct recollection of having made the gift 
now in question to the Pandas or officiating priests of the temple 
of Jagannathji. She montioned from memory the most essential 
portions of the contents of this document, naming the village of 
Sherpur which formed the principal item of property transferred. 
Under all the circumstances, and in view of the manner in which 
this particular point was litigated in the court below, I think we 
need have no hesitation in coming to the finding that Rani ‘Kishori 
Kuar executed this deed of gift with full knowledge and adequate 
understanding of its contents and of its effect upon her interests. 


In the court below various alternative lines of defence were 
relied on by the present appellant but most of the pleas embodied 
in the memorandum of appeal before us have not been pressed. 
Now that we have already found in favour of the defendant upon 
the question of the intelligent execution of the document, the only 
further point for our consideration is the authority of Rani Kishori 
Kuar to make this transfer. The question of law thus raised is 
discussed at considerable length in the Judgment under appeal and 
has been very completely argued out before us with reference to a, 
large number of authorities. I think I may say that very little 
attempt has been made before us to support the decision of the 
court below on the line of argument on which it proceeds. Tho 
learned Subordinate Judge would seem to have misunderstood the 
pronouncement of their Lordships of the Privy Council which 
forms the foundation of tho subsequent case-law on the subject and 
he has throughout discussed the question of the validity of this gift- 
as ifit were in some way connected with the question whether 
Rani Kishori Kuar would have been entitled to alienate any portion 
of her late husband’s estate in order to meet the expenses of her 
pilgrimage to the holy places of Northern India. The latter ques- 
tion does not arise at all. The lady would seem to have met the 
expenses of this pilgrimage out of the income of her husband’s 
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estate over which income she bad full disposing power. We have 
simply to consider whether ehe had or had nota right to make this 
particular gift in favour of the idol worshipped in the temple of 
Jagannath and the attendant priests. The foundation of the case- 
law on the subject is the decision referred to and misrepresented 
by the learned Subordinate Judge, namely the case of The Colleotor 
of Masulipatam v. Cavaly Vencata -Narainapah (1). The important 
passage frequently quoted in subsequent decisions is to be found at 
page 551 and may be quoted once more in this place. “ For 
religious or charitable purposes or those which are supposed to 
conduce to the spiritual welfare of her husband she (i. e., the 
Hindu widow) has a larger power of disposition than that which 
she possesses for purely worldly purposes.” In the present case the 
gift to the temple and to the attendant priests appears on the face 
of it to be an alienation for religious and charitable purposes. The 
immediate object of the alienation as cited in the deed itself is 
“for the salvation of my husband and his family-members ard 
for my own salvation.” In a recent case before the Calcutta High 
Court, Khub Lal Singh v. Ajodhiya Misser (8), the question of law 
now under consideration was discussed at great length. Previous 
authorities were reviewed and a decision was pronounced by a 
Bench which included one of the most distinguished Hindu Judges 
who adorned the Bench of that court. The important principles 
laid down by him I take to -bə the following. “ There is a dis- 
tinction between legal necessity for worldly purposes on the one 
hand and the promotion of the spiritual welfare of the deceased on 
the other hand. A gift of a moderate portion of the property of her 
husband by the widow with a view to his spiritual benefit is valid. 
Whether an alienation covers a reasonable portion of the property 
of her husband is a question which must be determined with re- 
ference to the circumstances of each particular disposition.” The 
point which has been pressed upon us with great learning and 
ingenuity on behalf of the respondent to this appeal turns upon the 
meaning to be attached to the words ‘‘ with a view to his spiritual 
, benefit ” in the principle above laid down. It was contended that 
those proceedings by means of which a Hindu widow may seek to 
promote the spiritual welfare of hor late husband can be ascertain- 
ed with certainty from authoritative text-books accepted by Hindus 
generally and that the question whether a particular gift, made 
under certain circumstances, would or would not be accepted by 
Hindu opinion as conferring a spiritual benefit upon the deceased 
husband of the donor was a pure question of law which could 
be settled upon authority, independently altogether of the question 
whether the object of the gift was or was not one which any ordi- 
nary persons would accept as fulfilling a religious on charitable 
purpose. When this argument came to be further pressed, with 


(1) [1861] 8M.1.A., 529. (2) [1916]. L. R., 43 Cel, 574. 
(2) [1887] I. L. Rẹ 11 Mad., 288, ` 
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reference to the particular authorities and texts on which it pro- 
ceeded,.it proved to amount to this:—that it is only by means of 
those rites and ceremonies connected with the funeral of the de- 
ceased, or with the subsequent commemoration of his death, general- 
ly known under the name of Sradh, that the spiritual welfare of a 
deceased Hindu can be promoted. Consequently it was contended 
that the only gifts made for religious or charitable purposes by 
which a Hindu widow could be regarded as promoting the spiritual 
welfare of her late husband would be gifts made in connection with 
some sradh ceremony. The argument is an ingenious one; but 
the question oan scarcely be regarded as coming before us at this 
stage of its history as purely res integra. There is a mass of case- 
law on the subject, a great deal of which has-been expounded to 
us on behalf of the parties to the present appeal. It is impossible 
to point to a single caso in which an alienation by a Hindu widow 
has been set aside only on the ground that it was not made in 
connection with a sradh ceremony of the deceased. It is quite true 
that there are at least two decisions of the Madras High Oourt in 
Lakshminarayana v. Dasu (1), in Vappuluri Tatayya v. Garinalla 
Ramakrishna (2), in which the fact that the alienation was made in 
connection with a sradh ceremony is insisted upon in such a fashion 
as to show that if was of considerable importance in the minds of 
the learned Judges. The question whether this is an indispensable 
condition to the validity of a gift can’be tested by examining s few 
cases in which such alienations have been set aside. Take for 
instance the case of Hama v. Kanga (8). The learned Judges set 
forth the objects for which the particular slienation which they 
were considering had been made. Now that alienation, on the 
face of it, had nothing to do with a sradh ceremony of the deceas- 
ed; but it was not set aside on that ground. It was pointed out 
that the ceremonies for the sake of which the widow in that case 
had sold a portion of her late husband’s estate were not of the kind 
regarded by the Hindu religion as indispensable for the spiritual 
benefit of her late husband, such as funeral obsequies and ceremonies 
incident to those obsequies. They then proceeded to hold that they 
could not justify the alienation, ‘ unless such gale is reasonable in 
the circumstances of the family and the property alienated‘is 
but a small portion of the property inherited from her husband.” 
The principle underlying the decision appears to be that there are 
ceremonies, and I may add duties, incumbent upon a Hindu widow, 
in.the sense that their performance is regarded as indispensable to 
the spiritual welfare of her late husband. These duties she is 
under an obligation to perform and these ceremonies she must 
carry out, and for this purpose she has a power of alienation in res- 
pect of the’ corpus of the property in her hands, independent alto- 
gether of the proportion which the property alienated may bear to 


(1) [1887] I. L. R., 11 Mad., 288. (2) [1910]. L. R., 34 Mad., 288, 
(3) [1885] I. L. R., 8 Mad., 552. 
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the whole. In the case of an alienation for a purpose regarded as 
indispeneable to the spiritual welfare of the late husband, the 
question will not be, what proportion does the property alienated 
bear to the entire estate, but only, was the alienation a reasonable 
one under the circumstances, in the sense that the expenditure 
incurred was such as might be regarded as suitable to the position 
of the family. The learned Judges however recognized the possi- 
bility of alienations made by a Hindua widow for the purpose of 
doing -pious acts for the benefit of her late husband which 
are not in the nature of spiritual necessities; and with regard 
to alienations made for such a purpose as this they say that 
they would be prepared to take into consideration such questions 
as the proportion borne by the property alienated to the value 
of the entire estate. The same sort of principle seems to be 
„implied in Ramkawal Singh and others v. Ram Kishore Das and 

another (1), where the learned Judges finally came to the conolu- 
sion that the alienation which they were considering could not be 
supported, either on the ground that it was a religious necessity, 
(that is to say indispensable to the spiritual welfare of the hus- 
band) or that, being for a pious purpose, the property alienated 
was small in value and represented only a very small portion of 
the estate inherited. The same may be said of the latest pro- 
nouncement of the Bombay High Court in Panach and Chhota Lal 
v. Manohar Lal Nand Lal (2). We have,been referred to two deoi- 
sions of this Court, (1) in Puran Dei v. Jainarain (8). There stress 
was laid upon the fact that the alienation which the court had to 
consider had been made without any reference whatever to the idea 
of conferring spiritual benefit upon the deceased husband, but ap- 
parently for the spiritual benefit of the widow alone. The other case 
of this Court is that of Balkishan Bharthi v. Sat Ram Singh and others 
(4). This case is of considerable importance as containing a review 
of the previous case-law by the learned Hindu Judge of this Court 
who is still with us. The principle he desired to affirm is to be 
found in the Tagore Law Lectures, 1879 at page 309. “ A giftby 
a widow of the whole of her husband’s estate is invalid; buta gift 
of a moderate portion ofthe property made by the widow for the 
spiritual benefit of her husband may be valid.” In the case then 
before him the learned Judge found that the gift which he had to 
consider, comprising as it did practically the whole of her late 
husband’s estate, was one which the widow was not justified in 
making. - On the line of reasoning whioh he followed it seems clear 
that he would have affirmed the gift, if it had affected - property 
forming only a small fraction of the entire estate. 


In this connection we were alco asked on behalf of the respon- 
dent to atiach considerable importance to the fact that Rani Kishori 
(1) [1895] I. L. R., 22 Cal, 506. (2) [1917] I. L. R., 42 Bom., 186. 
(3) [1882] I. L. B., 4 All, 482. (4) [1908] A. W. N., 202. 
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Kuar had taken the estate in succession to her son, and not 
immediately on “the death of her husband.” Under the circum- 
stances of the case. Ido not think this fact is of serious impor- 
tance. To begin with, the recital in the deed of gift itself, setting 
forth that the donor desired to confer spiritual benefit upon her late 
husband-and upon his family members, is quite sufficient to ių- 
clude the spiritual welfare of these two boys who died before 
attaining majority. Apart from this I do not think it would be 
just to take too rigid and technical view of the position of a 
Hindu widow who had entered into possession of her Jate husband’s 
estate after a short interval, during which her two minor sons 
died. She naturally treated the estate as that of her husband 
and regarded herself as being in possession in virtue of her rights 
as his widow. It could scarcely be suggested that her power of 
alienation for the spiritual benefit of the former owner of the 
estate is so rigidly limited that in all cironmstances the person 
whose spiritual benefit is sought must haye been the last male 
owner. Inthe present case for instance, it could scarcely be 
contended that no alienation of property by way of gift would be 
valid unless expressly made for the benefit of that particular one 
of the two sons of Raja Gur Sahai who survived the other and who 
was therefore for a brief interval the sole owner of the estate, 
Leaving this question for the present, we have to go on to 
consider-what was after all the value of the property trahsferred 
under this gift in comparison with the éntire value of the Rajas’ 
estate. That gentlemen executed a will in the year 1864 to 
which he appended a specification of his property, showing that 
he had zemindari rights in more than 80 villages and a great deal 
of house property in Moradabad and in Amroha. Two years later, 
that is to say in 1866, he received from the Government a formal 
sanad granting him zemindari property bringing in a total revenue 
of Rs. 10,195-13-4 for his mutiny servioes. I think this must have 
been to some extent a confirmation of a graut previously made; 


- for I find some of the properties included in this sanad, at page A 23, 


also included in the specification given at the foot of the will, at 
pages 19A and 20A. It is clear however that the grant received 
under the sanad was much leas in value than the property dealt 
with under the will. Taking the land revenue assessment as a 
rough test, it would seem that the proprietary righis in the four 
villages affected by the deed of gift in suit amounted to little 
more than 1/40 of the property granted to Raja Gur Sahai under 
the sanad. Taking the house property into consideration, and 
forming such rough estimate as seems reasonably possible, I should 
feel no hesitation in holding that the value of the property in suit 
cannot have amounted to more than 1/80th part of the entire estate. 
There is another line of reasoning leading to very much the 
same conolusion. There was evidence given that the income 
enjoyed by Rani Kishori Kuar from the entire estate was at least 


+ 


VOL. XVI. | HIGH COURT 1011 


Rs. 6,000, a year. The income derivable from the zemindari pro- 
perty included in the deed of gift would seem to have varied 
considerably from time to time, if we are to Judge from different 
leases which have been produced in evidence by the two parties. 
The Government land revenue assessed upon this particular pro- 
perty has apparently risen from Rs. 280, in 1862 to Rs. 545. 
The plaintiff has proved two leases of the years 1862and 1869. Under 
the former the property in question was leased out at a net profit 
of Rs. 635, a year. Under the latter the net profit must have 
been Rs. 870. There is certainly no evidence on the, record which 
would justify us in putting the net annual profits derivable from 
the villages in question at more than Rs. 800. Taking it at that 
figure, it amounts to about 1/75 of the annual income enjoyed by 
Rani Kishori Kuar. I think we may come without serious hesi- 
tation to a finding that the value of the property dealt with by 
this deed of gift was not more than 1/75th of the entire estate 
of Raja Gur Sabai as it passed into the hands of Rani Kishori 
Kuar. There has been something said in argument about that 
lady’a management of the estate during the entire period covered 
by her possession. On the one hand the appellant relied upon 
an admission made by the principal plaintiff, to the effect that the 
income ¢f the property had gone up by something like 25 per cent 
since the death of the Raja; and [ was disposed at first to’assume 
that this increase represented the result of purchases made by the 
lady out of the surplus income of the estate. That such purchases 
were made by her seems to be true, as there is a statement to that 
effect by the lady in her deposition of the year 1893, which does 
not seem to have been challenged at the time. On the other hand 
something has been said on behalf of the plaintiff respondent that 
this is not the only alienation by the lady which he has been 
compelled to challenge. It was no part of the case set upin the 
plaint that there had been other alienations. Asa matter of fact, 
the only evidence is to the effect that the lady, not long before 
ghe died, tried to dedicate permanently for the benefit of a temple 
built by her husband in Moradabad two shops the income of which 
had always been spent on the temple by the orders of her husband. 
On the whole this lady’s management of the estate does not seem 
to have been in any way extravagant, and on the evidence as it 
stands the finding seems to be justified that, even allowing for the 
alienation contested in the present suit, the lady must have passed 
on. to the reversionary heir an estate certainly not less in value 
than that which she had received on the death of the survivor of 
her two sons, while the probability is that it had increased in value. 
Under these circumstances I think we need have no hesitation in 
holding that the gift now in question was a gift of a moderate 
portion only of the property of her late husband, thatit was a 
gift for religious and pious purposes, and that it was made by the 
lady, not solely with a view to her own spiritual benefit, but in 
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order that the spiritual merit likely to accrue from the same might 
benefit herself, her late husband, and her song. It it obviously 
impossible to ask a court of justice to record a finding that any 
particular'act done by the surviving widow either did or did not 
benefit her late husband in that changed environment to which te 
may be presumed to have passed after that episode in life which 
men call death; nor can we accept the contention on behalf of the 
respondent that gifts for religious or charitable purposes made by 
a Hindu widow cannot be recognized under the Hindu Law as 
calculated to confer any benefit upon the soul of her deceased 
husband unless they be made in connection with particular funeral 
ceremonies. I think the present alienation should be affirmed as 
a gift for religious and charitable purposes, reasonable under the 


_ circumstances, and effected by the donor in good faith for the 


spiritual benefit of the late owners of the property as well as for ` 
her own. These findings are sufficient to dispose of the appeal, 
which I would allow accordingly ; and setting aside the decree and 
order of the court below, would dismiss the plaintiff’s suit with 
costs throughout, including fees in this Court on the higher scale. 


Warsa, J.—Three questions arise for decision in this case, 
one, a question of Jaw, whether a gift bya Hindu widow of pro- 
perty inherited from her husband, whether through her sons or 
not, made -Eor religious purposes, whether witha view to the 
welfare of her deceased husband’s soul or not, is binding upon the 
reversioner. Secondly, the question of fact whether under the 
circumstances of this case the gift which is attacked was in excess 
of what has been regarded by the law as a reasonable proportion of 
the whole estate. Thirdly whether the deceased lady understood 

It is clearly established that in or about 1876 when she made 
this gift she wasa pardah-nashin and illiterate lady possessed of 
‘(great managing power.’ Itis proved thatshe managed her 


affairs with great ability. She took tours to the various villages 


which comprised the substantial estate which her husband had lefé. 
She received and considered applications from her tenants. She 
met their wishes and a to remove their grievances. She 
made purchases by way of accretion to the estate out of the savings 
at her disposal. She gave on oath in 1893 a fsirly clear account 
of this part of her business saying that her agents were acquainted 
with the details. No lease of the estate. was made without her 
sanction, and the plaintiff in this case admitted on oath that the 
property while in her hands in one way or another increased in 
value by at least 25 per cent. The evidence clearly shows her to 
have been, in spite of lack of education, a woman of character and 
capacity. l 

The terms of the deed attacked are remarkably simple and 
clear. They have all the appearance of genuineness. She declared 
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in the only way possible that she as an honest and religious woman, 
executed this deed of transfer in performance of a promise she 
had previously given to the Pandas when ona pilgrimage of her 
own and that she was doing so for the salvation of her-husband, 
his family and herself. She seems to bave taken every- precaution 
that there should be no possibility of doubt as to the’ reality and 
legality of the transaction and as to the value of the property of 
which she was so disposing. This deed acoording to the first 
argument presented to us on behalf of the successful plaintiff is 
one which the Hindu Law does not permit under any circumstances. 
I am bound to say that nothing surprises me more than the con- 
trast between the veneration with which these pious acts for the 
welfare of a departed soul are regarded by the Hindu community, 
and the vehemence and determination with which they are attacked 
by individual members of that community. The plaintiff in this 
case is himself a Hindu and would presumably suggest to, if not 
inculcate upon, the members of bis own family the very conduct 
which he asks us as a matter of general Hindu Law to declare to 
be invalid. If he cares to know my opinion, conduct of this kind 
seems to me more calculated than anything else to discourage the 
carrying out in practice of the precepts which the Hindu community 
teaches. The attempt has hopeleesly failed. To my mind the law 
is well settled, and if it had not been so earnestly argued by Dr. 
Sapru for the respondent, I should have said itwas absolutely 
unarguable. Whether it is necessary to establish that the inten- 
tion of the donor was to confer spiritual benefit upon the soul of 
the departed, or whether it is sufficient in given circumstances that 
the object of the deed itself is shown to be religious, (the latter 
proposition seems to have been laid down by the Privy Council 
when they used the word ‘‘or” in the passage which has already 
been referred to) does not matter in this case because the lady 
clearly put the benefit to her husband’s soul and the salvation of 
the other members of his family before her own. In my opinion 
the matter is as clearly settled as anything can be by a consistent 
* course of authority from 1861 when the case already referred to 
was decided by the Privy Council and reported in 8 Moore Indian 
Appeals down to the recent decision in 1915 by Mr. JUSTIOE 
Mooxkgnrvi reported in It so 
happens that the last decision was delivered six days before 
the judgment in this particular case and was no doubt not known 
to the learned Subordinate Judge. But I do not think that it 
contained anything new, and the intermediate cases between those 
two termini, although they may be cited to justify the state- 
ment of the law as contained in Mn. Jusrioz Mookenrs1’s judg- 
ment donot add anything io it or take anything from it. The judg- 
ment of Mr. Jusriozg Mooxersr is an amplification of and an 


(1) [1891] 1. D. R., 43 Cal., p. 574. 
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admirable commentary upon the judgment of the Privy Council 
in 8 Moore Indian Appeals. It shows how accurate the language 
used in the judgment of the Privy Council was and it may be cited 
asa correct statement of the old law with a full exposition calculated 
to remove ambiguity, and I therefore cite from it the following 
passage as a correct statement of the law on the first question in 
this appeal. ‘The true rule thus appears to be that there isa 
distinction between legal necessity for worldly purposes on the one 
hand and the promotion of the spiritual welfare of the deceased on 
the other hand, and that within proper limits the widow may 
alienate her husband’s property for the performance of religious 
acts which are supposed to conduce to his spiritnal benefit.” He 
cites also a passage from the judgment of Lord Gifford in 
Cossinut v. Hurroo Soondry (1), showing further the settled and 
ancient character of this well-known rule of Hindu Law. ` 
“It is absolutely impossible to define the extent and limit of 
the power of the widow to dispose of her husband’s property 
for religious purposes because it must depend upon the cir- 
cumstances of the disposition.” Mr. Justice MOOKERJI goes on 
to point out that a question of fact has always to be deter- 
mined, namely whether the alienation covers a reasonable por- 
tion of the property of the husband, with reference to the 
circumstances of the particular disposition and he cites other 
authorities which may be found on page 585 of his (Mn. Jusrioz 
MooKERJITS) judgment, (one goes back to the year 1826) indica- 
ting that 8, of the entire estate had been held not excessive, 
and in another case a gift of property between 4 and 3 of the 
whole had been upheld. Many of the authorities cited to the 
learned Subordinate Judge and referred to in his judgment seem 
to have been relied on rather for the purpose of confusing him 
than for any legal purpose which I can discover. He hag unfor- 
tunately in his judgment confused the question of legal necessity 
with the question of the validity of a gift made for religious 


` purposes. It may be that the defendants contributed ‘to this 


confusion by pleading “legal necessity ” in para 8 of their defence. 
To my mind no authority bearing upon the question of legal 
necessity ever had any relevance to this suit and should never 
have been cited in the court below. Atone time the learned 
Subordinate Judge in his judgment said that the point raised 
was fully concluded by authority. At another time he found 
as a question of fact that the pilgrimage of the lady was absolutely 
unnecessary, and finally he says, “To stm up the lady had 
no necessity to transfer the property as she had ample means 
to defray the expenses for pilgrimage to holy places and for any 
offerings she may have desired to make.” As my brother has 
pointed out this has nothing to do with the deed of gift in suit and 


(1) [1819] 2 Morley Digest, 198, 
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possibly explains the error into which the learned Subordinate Ceviz 
Judge secms to have fallen. As I have said above the point is well rer 
settled and is unarguable. l l e 
There may be on occasions a serious question upon the point kung 
whether the gift could be described as religious or charitable at all. Bear: Lan 
This question was not raised in this case; but it has been deter- i 
, var , ‘ : LALTU 
mined and itis obviously a most important question. The only SINGU. 


question about which the reversioner need trouble himself is whe- 
ther the quantum in proportion to the whole estate is excessive. I Welsh, J. 
am satisfied that this suit was never launched on that basis at all 
and that the idea never occurred to the plaintiff. The defendant 
who seems to have been fully advised as to his legal position did 
in paragraph 8 of the written statement open the door to the 
contention. There is a suggestion that the plaintiff professed to 
_ _ attack the transaction on that ground in issue No. 7 asframed. I 

° do not think that at the trial it was ever relied on at all. J think 
the quantum was treated as immaterial. There is a case decided 
by Mr. Justicz Karamar Husain in this Court in which he lays 
down (the case is not on all fours with this case) that it is 
unnecessary to find out the income and value of the property. I 
think the learned Subordinate Judge in this case laid that down at 
the instance of the plaintiff, the plaintiff knowing that he had no 
materials to establish the fact. At any rate the onus is upon the 
person having special knowledge of the alienated property. I do 
not propose to travel over the ground my learned brother has 
travelled. I think it is sufficient to say that in this case no sug- 
gestion of any kind is made even now at the 11th hour that the 
evidence shows anything. approaching 3/16, and no authority of 
any kind has been quoted tous which disoredits in any way the 
authority of 1826 in which it was held that 3/16 might be dis- 
posed of. 





There is one further question, the 3rd question argued in sup- 
port of this decree before us by Dr. Sapru, whether the lady under- 
stood and intended to carry ont the terms of the deed. It is really- 

covered by the uncontradicted evidence to which I referred at the 
commen¢éement of this jadgment, and it is finally set at rest by the 
deposition which has been put in evidence sworn to by the lady in 
another suit in 1893. Itis quite true that there is no evidence 
that this document was explained to her at the time and that she S 
was made to understand it. {tis difficult to see how there could 
be. In my experience of cases of this kind where a parda-nashin 
lady is concerned, certainly where the transaction is dubious, there 
ig generally direct evidence of-a number of people who shouted out 
the contents of the document to her. In this case the circum- 
stances speak for themselves, The deed itself has a ring of genuine- 
ness about it. The simplest woman in the world would have no diffi- 
culty in understanding it dealing with her own property if it was 
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read to her at all, and 17 years afterwards when advanced in years 
and suffering according to her own account from defective memory 
and embarrassment in appearing behind the pa dah before a large 
number of people, she was able to give a fair and honest account of 
the transaction. On that occasion she showed intelligence of a 
high order. She was asked an almost impossible question for sny» 
body to answer, certainly for an owner of a large estate of this 
kind to answer, with reference to the profits of a village she had 
had nothing to do with for 17 years. “ What is the profit of the 
village you gave?” Being behind the pardah she wanted to know 
whether it was her own or her opponent’s pleader who was asking 
this question. J donot suppose that she was prepared to tell an 
untruth if it was her opponent's pleader. She could have known 
nothing about the subject at all. What was passing in her mind 
was that it was an impertinent question. Her conduct on that 
occasion seems to me to be that of an intelligent and capable woman 
such as is described by the uncontradicted evidence. Iam satisfied 
that this was as genuine a gift for religious purposes as any gift of 
the kind that was ever made. Iagreo in the order proposed by 
my brother. 


By tex Court.—The appeal is allowed, the decree and order of 
the court below are set aside and the plaintiff's suit is dismissed 
with costs throughout. 3 


-Be Ke M, Appeal allowed. 
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in sweoution of money decrese— Tender of decretal amouni by plaintif—Sale RICHARDS, 


held by Amin in spite of it in collusion with decree-holder— Sale set aside— 
Suit for damages — Limitation. 


7 In execution of a simple money decree certain immovable property belong- 


ing to the plaintiff was advertised for sale. On the date fixed for the sale 
the Amin came to sell the property. Before the sale, the plaintiff alleged, 
he had tendered the decretal amount to the defendant, but in spite of it 
the defendant held the sale in collusion with the decree-holcer. The sale 


was subsequently set aside on plaintiff’s application under Order XXI, 


rule 89 of the Code of Civil Procedure, The plaintif brought this action 
for damages against the Amin nineteen months after the date of sale. The 
defendant inter alta pleaded limitation in bar of the suit under Article 2 
of Schedule I tothe Limitation Act. 

Held that the suit was barred under Article 2 of Schedule | tothe Limi- 
tation Act, inasmuch as the whole foundation of the plaintifi’s claim was 
the alleged omission by the defendant to perforin a duty imposed by the 
Code of Civil Procedure. 


‘Lhe policy of the law is quite clear, namely, that suits of this nature 
should be brought and investigated as promptly as possible.” 


Cases of this nature ate distinguishable from cases where a defendant 
pleads ın defence to an alleged illegal act that it was done in per- 
suance of aiegislative enactment which requires notice of the action before 
the institution of the suit, Ranchordas Alorarjt v. The Municipal 
Commissioner for the City of Bombay, [igor] L L. R, 25 Bom, 387, not 
followed. 


First APPEAL from a decree of L. JOHNSTON Esq., District 
Judge of Meerut. 


Suit for damages. 


The plaintiff alleged in his plaint that in execution of a simple 
money-decree against him his immoveable property had been 
atiached and advertised for sale. On the date of the sale, the de- 
fendant, who was the court Amin came to the village to conduct 
the gale. Before the sale the plaintiff tendered the full amount 
mentioned in the proclamation of sale to the defendant but the 

* F, A. No. 233 of 1916. 
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latter, acting in collusion with the decree-holder dishonestly and 
with a view to cause loss to the plaintiff, did not accept the tender 
and sold the property at a very low value. The sale was sub- 
sequently set aside on the plaintiff's application under Order 21, 
rale 89, Civil Procedure Code. The action of the defendant was 
wholly illegal, irregular and fraudulent, and had resulted fn 
damage to the plaintiff. The defendant pleaded, inter alia, that the 
suit, having been instituted more than three months after the date 
of the sale was barred by limitation under Article 2 of the Limita- 
tion Act, 1908. The lower court sustained this plea and dismissed 


the suit without trying it on the merits. 


Plaintiff appealed. 


Sital Prasad Ghosh, for the appellant.—On the facts alleged in 
the plaint Article 2 did not apply and the suit would be governed 
by Article 36, and was within time. Article 2 was only intended 
to protect persons or public authorities acting bona jide in pursu- 
ance of the powers conferred under a statute. But where a man 
kpows that what he is doing is wholly unwarranted by the law and 
indeed opposed to its provisions, and he acts maliciously and dis- 
honestly in defiance of the law, he cannot claim the privilege of 
the shorter period of limitation provided for by Article, 2. He can 
only do so when he acting in good faith commits an illegality either 
by mistake or inadvertence or even negligence. 


[RromaRDs, C. J.—Do you lay any stress on the word “alleged” ` 


in Article 2 in support of your argument. ] 
No. Nothing turns upon it. I rely upon 
Ranchordas Morarj: v. The Hunicipal Commissioner for the Cily of 
Bombay, (1g01] I. L. Rọ, 25 Bome 387 ; 
Selmes v. Fudge, [1871] L. R, 6 Q. B., 724; 
Wali Ullah v, Ray Bahadur, [1914] 16 O. C. 211, s. c, 21 I. C., 426; 
Halsbury’s Laws of England, Vol, XXIII, 343. 

[ Rronarps, C. J.—In this case but for the statutory duty of the 
defendant to accept your tender, you would have had no cause 
of action. The plaintiffi’s whole case is based upon the statute® 
Article 2 does not make any distinction between acts done or 
omitted wilfully or even maliciously and acts done or omitted 
negligently or undera mistake. Cases arising under enactments 


. requiring previous notice of action stand on a different principle. 


He referred to 
O'Dea v, Hickman, 1886] 18 L. R. Ir., 233. 

The defendant was really guilty of a mal-feasance of malicious- 
ly and illegally selling the plaintiff’s property. That has caused 
the latter. damage. Article 2 does not apply to a case of mal- 
feasance. Article 36 really applies.— 


[Banerdi, J., Article 2 covers aots of commission and omission 
alike. | ` 
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Kailas Nath Katju, for the respondent, was not called upon. 

The judgment of the Court was delivered by 

Riowarps, O. J.—This appeal arises out of a suit in which the 
plaintiff claimed damages against the defendant on Certain allega- 
tions which are set forth in the plaint. They are as follows :— 
Phere was a decree out against the plaintiff for a small sum of 
Rs. 205-13. The defendant was the court Amin whose duty it 
was to sell the plaintiffs property in execution of the decrae. 
The plaintiff alleges that on the day of the sale he tendered the 
amount of the decree to the defendant whose duty it was under 
Order 21, rule 69 to receive the money and not proceed with the 
sale. The plaintiff goes on to allege that the defendant being a 
friend of the decree-holder refused to accept the money and pro- 
ceeded with the sale, the result being that the plaintiff had to 
deposit the full purchase money which the auction purchaser had 
bid for the property together with 5 per cent, as a condition precs- 
dent to getting the sale set aside. The defendant denied that the 
plaintiff had tendered him the money (and it does seem a little 
strange that the plaintiff would have allowed the property, which he 
alleges to be worth about Rs. 5,000 to be attached and advertised for 
sale sooner than discharge a decree fora trivial sum.) However these 
questions have not been gone into in the court below. The learned 
District Judge instead of allowing the case to be tried by the 
Maunaif took it on his own file because the conduct of a court official 
was being challenged by the suit. We think his action in this 
respect was quite correct. The learned Judge held that the suit 
was barred by Article (2) of the Limitation Act. That article 
provides a period of limitation of ninety days for suits brought for 
“ compensation for doing or for omitting todo an act alleged to be 
in pursuance of any enactment in force for the time being in British 
India.” In the present cage if the act of the defendant complained 
of be the alleged refusal to accept the money due on foot of the 
decree, the suit is based on the allegation that the defendant 
omitted to do an act which it was his duty to do under one of the 
provisions of the Code of Civil Procedure namely to receive the 


*“decretal money before sale. If on the other hand the act complain- 


ed of be the proceeding to sell the property, again there can be no 
doubt that the complaint is that the defendant did an act purport- 
ing to be under the Code but improperly, namely to sell the 
property after the decretal amount had been tendered. The learned 
District Judge dismissed the plaintiff's suit as barred by Article 2 
of the Limitation Act, (it being admitted that the suit was not 
brought within ninety days of the alleged act of the defendant). 
As a matter of fact the suit was not instituted until after the 
expiration of about nineteen months of the act complained of. In 
appeal to this Court it has been argued that Article 2 does not 
apply to any case where the act alleged is a wilful act and 
that the article only applies where the defendant in doing or 
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omitting to do the act bona fide believed that he was acting correct- 
ly and in accordance with Jaw ;and it isaccordingly contended 
that the court below ought to have determined whether or not 
the defendant wilfully refused to receive the decretal money 
from the plaintiff and if it found that he did, it ought to have 
given a decree against him notwithstanding the suit had beén 
instituted after the expiration of ninety days. In support of 
this contention a number of authorities have been cited. For 
the most part they are cases in which the defendant claimed «the 
protection of provisions in various enactments requiring notice of 


action. In one case no doubt the question whether or not Article ` 


2 of the Limitation Act applied did arise, namely in the case of 
Ranchordas Morarjiv. The Municipal Commissioner for the City of 
Bombay (1), but it seems to us that the learned Judges who decid- 
ed that case held that the Article of the Limitation Act did not 
apply by applying the reasoning which formed the basis of the 
decision in some cases that the defendant could not plead the 
want of notice of action. It seems to us that the reasons which 
have been given in several cases for holding that the defendant 
could not plead want of notice of action do not necessarily apply 
to a plea of limitation. In the present case the whole foundation of 
the plaintiff’s claim is the alleged omission by the defendant to per- 
form a duty imposed by the Code. The policy of the law js quite 
clear, namely that suits of this nature should be brought-and inves- 
tigated as promptly as possible. The issue of fact in the present 
case would have been whether the plaintiff tendered and the defen- 
dant refused to receive the decretal amount. A moment’s reflec- 
tion will show how unsatisfactory it would be that such a 
matter should be investigated two or three years after the sale. It 
may not be unreasonable where a defendant pleads asa defence to 
an alleged illegal act that the act was done in pursuance of a 
legislative enactment which requires notice of action before the 
institution of suit, that the defendant should show that he acted: 
bona fide and in the belief that his action was justified. But such 
reasoning is not equally applicable to a plea of limitation. We: 
think that the view taken by the learned District Judge was correct: 
nd we accordingly dismiss the appeal with: costs. 


K. N. Ke Appeal dismissed- 
(1) [1901] I. L. R., 26 Bom , 387. 
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_ Absconder — Evidence taken 
against —Use of. 
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Act No. VI of 19!2—Local, sec- 
tions 4, 6-—~—Comnussiun agent ew- 
posing article of food for sale— 
Adulteration of article—Whethor 

o agent punishable. 

K,a commission agent, exposed 
for sale canisters containing ghee as 
good and genuine, “On analysis the 
ghee was found to be adulterated:— 
Held that he was liable to punish- 
ment, under Aot VI of 1912 and 
that he, being a commission agent 
who exposed the same for salo, 
could not come within section 6 of 
the Act, 


KEDAR NATH v. EMPEROR, 


Adulteration—of article of food 
-—Ageni’s liability. 
See Act VI of 1912 g 4 


Adjournment — Refusal 
Judge— Irregularity of trial. 

See Criminal Procedure Code a. 
477 eet cae es 
Adverse possesslon— Ixterrup- 
tion of by symbolical possession. 

See Hinde Law—Debts—Joint 
family property Bey aes 


Agra Tenancy Act (II of 1901), 
——section 10--Proprietor of mahal 
making usufructuary muorigage of 
his share—Ea-propristary tenancy 
of sir and khudkasht—4dgreement 
wilh mortgages to pay a certain rent 
Jor such land—JVhether suit by 
morigagee alone for such rent main- 
tainable—-Estoppel—-Scope of sec- 
tion 10—Whether law forbids thai 
an agreement belween parties to pay 

` certain rent should not be taken into 
account by Assistant Collector. 

The defendant was a proprietor 
ina certain mahal He had in his 
possession lands of three descriptions 
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namely, sir, properly so called, 
kKhudkasht, oultivated as such for 
over 12 years and having all the 
incidents of sir though not so record- 
ed and khudkashi of less than 12 
years. He made a usufroctuary 
mortgage of his share to the plaiutiff 
and entered into a contract with him 
to the effect that he would hold all 
the landa of each of the three 
descriptions as tenant of the plain- 
tiff at a certain specified rent for 
each class of land. Plaintiff brought 
three suits for arrears of rent. The 
defendant, inter alia, contended (1) 
that the plaintif? was not entitled to 
sue alone, the right to collect the 
rents of these lands being vested in 
the entire body of the co-sharers of 
the mahal; and (2) that the rent 
agreement between the parties was 
nnenforoeable being in contravention 
of section 10 of the Tenancy Act:— 
Heid (1) that the defendant was 
estopped from raising the firat plea 
inasmuch ashe had entered into a 
rent-agreement with the plaintiff in 
respect of these particular lands; and 
(2) that the Revenue Court was not 
precladed from accepting an agree- 
ment whereby the defendant under- 
took to pay to the plaintiff a certain 
rent for the ex-proprietary holdings. 


The provisions of section 10 of 
the Tenanoy Aot fix a maximum 
rept, but the parties are not thereby 
prevented either from contracting 
for the payment of a lower rate of 
rent, or from coming fo a conclusion 
with reference to section 10 ag to 
what reotis likely to be fair and 
they may’ agree to pay the same. 
Such an agreement is not enforce- 
able in itself ; what ia wanted is an 
order under section 10, clause 5, 
fixing the rent to be paid by an ex- 
proprietary tenant ; but the law does 
not lay down that this order cannot 
be based upon anagreement come 
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to between the parties or that its 
terms cannot be taken into account. 


JAHANGIRA v. KARRAR HUSAIN s. 


at ae ee —— Sections 10, 21 
—Two documents ewecuted on the 
same day—Usufrutuary mortgage of 
sir land with covenant that mori- 
gagors will not set up ex-proprietary- 
rights— Deed of relinquishment of sir 
—Actual possession of such land given 
to morigagees——One transaction under 
colour of two deads— Covenants void 
— Evasion of law. 5 


Ifa convenant to relioguish the 
sir landsis part of a transaction of 
sale or of mortgage then the agree- 
ment to surrender will be void and 
unenforceable, i matter what in 
genious devices may be employed to 
give colour to it. Jfa court is satis 
fied that there was first of alla 
transfer by way of rale or mortgage 
and that the transferee, having ob- 
tained the status of an ex-proprietary 
tenant, with fall knowledge of that 
-fact and of the rights preserved to 
him by statute, deliberately chooses 
aaa separate transaction, to relin- 
quish his ex-proprietary tenanoy into 
the hands of the new proprietor, or 
of the mortgagee in possession, the 
law cannot protect a recklesa and 
impraodent man against the conse- 
quence of his own acta. Mir Dad 
Khan and others owned certain 
zemindari property with 80 bighas 
of sır land. They were indebted to 
certain persons for a gum of Rs 
9,000. On June 189th, 1913, twe 
decuments were executed by one of 
which the zemindarg covenanted to 
mortgage with possession the 30 
bighas of wir. The mortgage-deed 
wontained not merely an express 
stipulation to put the mortgagees in 
actual cultivating possession of the 
sir lands, bat a penalty clause bind- 
ing the. mortgagors not to assert 
their righta as exproprietary tenants. 
By the other document, which was 
a deed of relinquishment, the mort- 
gagors purported te surrender or to 
relinquish in favour of the mort- 
gagees, in lieu of Rs. 1,000, their 
rights as exproprietary tenants in 
e the 30 bighas of sir:—Held that the 
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transaction was one siogle transac- 
¿tion effected under cover of two 


919° “deeds, and the covenanta relating to 


4 
a 


‘| the surrender of exproprietary rights 


and the transfer to the mortgagees 
of actual caltivatingy possession 
thereon were void and unenforce- 
able, the attempt in this way being 
to evade the provisions of sections 
10 and 20 of the Tenancy Act. 

Mir Dap KEAN v. RAMZAN KHAN 


Section 20 
—Atlempts to evade provisions of. 


See Agra Tenancy Act section 10 


Section 20 
—Morigage of occupancy holding 
—Morigage void—Suit for redemp- 
tion—Suii maintainable. 


A usufroctuary mortgage was 
made of an occupancy holding in 
1905. The mortgage was void un- 
der section 20 of the Tenancy Act. 
The mortgagor sued-to redeem the 
mortgage and offered to pay the 
monoy due thereunder :— Held that 
the plaintiff was entitled to get back 
possession on his paying the mort- 
gage money as he had offered to do. 

RAMZAN v. BHUKHAL Rar es 





keene 








Section 20 
—Transfer—O cupancy tenancy 
acquired by a member of joint 
Hindu family —-Profite thrown 
into common stock—Whcither such 
property may be joint family pro- 
perty—Personal law of the parties 








aeee e eer 


inapplicable. 


A epecial statute like the Agra 
Tenancy -Aot can ‘and does modify 
the operation of the ordinary Hindu 
Law in certain matters 


Hence, where a zamindar granted 
the lease of certain land to M who 
formed with certain other persons 
a joint Hindu family and it weer 
found that M threw the profits 
derived from this land into the 
common stock of the joint family, 
held that the tenancy did not be- 
come part of the assets of the joint 
family, inasmuch as its doing so 
would amount to the Court sanc- 
tioning the transfer of a tenansy 
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otherwise than under section 20 of 
the Tenancy Act. 
KALLU v. SITAL ae aoe 


a ——— Section 28 
— Occupancy holding—Succession. 





Ssveral persons were entitled to- .- 


an occapaucy holding. The holding 
as between the zemindar and the 
persons entitled thereto was one 
holding of which the rent was 
jointly paid. One Bhim Sen was in 
possession of a thiee-eighths share. 
The plaintifs who were the nearest 
reversioners of Bhim Sen brought a 
suit against one Roshan Siugh to 
recover possession thereof Bhim 
Sen died before the Tenancy Act 
came into operation and was succeed- 
ed by his widow, who died after 
the Act had comeinto force The 
plaintiffe cultivated the “ holding” 
jointly with Bhim Sen, bat they did 
not oultivate the particular plots 
constituting Bhim Sen’s share. The 
suit wae dismissed on the ground 
that the plaintiffs did not share in 
the cultivation with Bhim Sen of his 
plots :—Held that section 22 of the 
Tenancy Act did not apply, aud the 
plaintiff. were entitled to succeed. 
Baup SINGH v. Jai Ram asa 


———Section 8d 
—Person occupying land without 
consent of  landlord—Lyeciment 
decree in Revenue Courl—Usu- 
fructuary mortgage of sir before 
Tenancy Act—Morigagee in possea- 
sion—Dispossession by person own- 
ing aquily of redempticn—Siatus 
of such owner. 











Plaintiffs were in possession of oer- ` 


tain plots of sir land under a usufrao- 
tuary mortgage made prior to the 
passing of the Agra Tenancy Act. 
Defendants who bad acquired a part 
of the equity of redemption managed 
to get into possession of these plots, 
whereupon the plaintiffs sued to 
eject them in the Revenue Court. 
The defendants denied the relation- 
ship of landlord and tenant and also 
raised other pleas They were 
referied by the Revenue Court to 
the Civil Court. The Civil Conrt 
held that the plaintiffs were entitled 
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to remain in exclusive possession asg 
mortgagees and that the defendants 


‘had acquired a share in the equity 
-F of redemption | 
‘| ‘this decision the Assistant Ccllector 


In accordance with 


held that the defendants were non- 

occupancy tenanis and he decreed 

their ejectment:—Held that the 

defendanta had been properly eject- 

4 under section 34 of the Tenancy 
ct. 


Per WAL8E, J —The words ‘a 
person occupying land without the 
consent of the landlord ” (io section 
34 of the Tevancy Aot) mean one 
who enters into occupation without 
express couseut or without any pre- 
vious arrangement. i 


JAGARDEO SINGH v. ALI HAMMAD 


mee meret a — aw woes GLOR 57 — 
Act detrimèntal to land. 
See Landlord and Tenant AET 


Section 95— 
Sut for declaration of tenancy— 
Court-fes payable in appeal. - 


See Court-Fees Act Art. 5, 

















nen eo a Section 150 
—Muafi land—Resumption—Pro- 
pristor—Perpetual lessee entitled 
to resume. , 


In section 150 of the Agra Tenan- 
ey Act the Legislature has used the 
word “proprietor ’’ and not “ land- 
holder,” and it may thereby have 
intended that the right to resume 
slioald lie only iu the proprietor and 
nobody else. Consequently, a holder 
of a perpetual lease of certain land 
under which the lessor reserved to 
himself, the right to receive an 
annaal payment together with the 
right to re-enter in case of default 
is a proprietor of the mahal for the 
purposes of section 160 and entitled 
to resume. 

Mara BADAL SINGH v. 
NARAIN SINGH 


m 


GouRISH 


oe ese 


Sections 158, 
167—Resumption of rent-free grant 
—Jurisdiction of Cill and Hevenue 
Court—Revision to High Court. 


An application was made to the 
Revenue Court for partition. Cer- 
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167 
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tain persons objected that they had 
become proprietors of a ceftain share 
by reason of their having held it 
as a tent free grant for more than 
fifty years and for two generations. 
The Revenue Court held that this 
was a question of proprietary title 
and referred the parties to the Civil 
Court The latter thereupon brought 
a sait in the Civil Court for the 
declaration contended for by them 
The court of firet instance held that 
it was nota question of proprietary 
title and that the snit was coguizable 
by the Revenue Coart. The plaint 
was accordingly retarned for pre- 
sentation to the proper court. The 
decision of the first court waa 
affirmed by the District Judge in 
appeal:—Held, in revision, that 
having regard to section 167 of the 
Tenancy Act and to the fact that 
oases under section 158 of that Act 
are mentioned in the fourth schedule 
to it as cases cognizable by the 
Revenue Court, a suit for a declara- 
tion that muafi righte had ripened 
into proprietary rights could only be 
brought in the Revenue Court and 
not iu the Civil Court. 


NANNU v. Sri THakuRJ: MAHA- 
RAI atc ave ee 
cu Section 164 
— Suit for profils—Co-sharer in 
possession of sir and khudkasht in 
exoess—-Basis of caloulation of 
profits. 

Where some of the co sharers in 
a mahal are found to be in posses- 
sion of considerable areas as sir and 
khudkashi, in calculating the profits 
the following matters shonld be 
taken into consideration :—(!) 
Where different co-sharerg are en- 
fitled to different portions of the 
mahal ns their sir and khudkashi 
each co-sharer would be entitled 
to the profits of his own sir and 
khudkashi and he would not be 
obliged to acoount for those profits 
to other co sharers; (2) if, on the 
other hand, any co-sharer had in his 
hands and in his own cultivation an 
excess of land, over and above his 
proper share of ar and khudkashi he 
should account for the excess. In 
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this case the quality of the laad in 
excess will have to be taken into 
consideration ; (3) if some of the 
co-sharers neglect to cultivate their 
sir and khudkasht they cannot call 
apon the others to account for the 
profits of the sir and khudkashé of 
those co sharers unless such sir and 
khudkashi were in excees of their 
own, 

ANGAD SINGH V ZORAWAR SINGH 


—-—_—-——--—-Seciion 164 
— Suit for profits against lambardar 
—Death of lambardar during 
pendency of suit—Suit continued 
against representative of lambardar 
~——Lrability of such representative 
—Construchon of statute. 


The word ‘defendant’ in sguab- 
section (2) of section 164 of the 
Agra Tenancy Act contemplates the 
original defendant to a suit, and 
therefore the amount to whioh the 
plaintiff! would be entitled would in- 
clade such sums as remained an- 
collected owing to the negligence br 
misconduct of the original defendant, 
that is, of the Iambardar. In view 
of the provisions of section 161, the 
question of gros3 negligence or mis- 
conduct of the original lambardar 
would have to be gone into and ifsach 
negligence or miscondnect was shown, 
his representative would be liable to 
the extent of the assets of the de- 
ceased which came into bis hands 
The liability, however, of the repre- 
gentative of the lambardar would 
uot be a personal liability. The 
assets of a deceased lambardar should 
not escape liability simply Dbecanse 
the said Jambardar who had neglect- 
ed to make collections or was guilty 
of gross misconduct, happened to 
die after the expiry of the year 
during which the collections had to 
be made. 

A suit for profits actually collected 
and also such as remained uncollect- 
ed owing to his gross negligence 
and gross misconduct was brought 
against a lambardar. He died during 
the pendency of the suit and his 
legal representative was made defen- 
dant in his place. He contended 
that he would not be liable for such 
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sums as were left uncollected owing 
to the negligence and misconduct of 
the original defendant :— Held that 
he would be liable for auch sums, 
the doree being confined to the 
assets of the deceased lambardar in 
hia hands. j 
BaaRatH §ixck v. Tes Sinau F.B. 193 


a ne —— Section 167 
—— Ejectment suit in the Revenue 
Court—-Defendant ejected as sub- 
tenant ~Suit inthe Civil Court by 
defendant for declaration of title as 
co-tenani—Suii not maintainable. 


Where a Revenue Conrt in a adit 
for ejectment decided that B was 
A's eub-tenant aod accordingly 
decreed B's ejectment, held that a 
subsequent suitin the Civi] Cont 
by B for declaration that he was a 
co-tevant of A was not maintainable 
having regard to section 167 of the 
Agra Tenancy Act. 

Kishore Sineu v. BAHADUR SINGH 


srr maiaa eeaeee eae SECRE 178, 
177,198) scops of—Order staying 
or refusing to stay a suit pending 
wn Revenue Court—Wheiher appeal 
lies to Civil Court from such order. 


Section 175 of the Agra Teuancy 
Act applies to all appeals, whether 
thege be appeals to the Revenue Court 
itself or to the Civil Court. Seotion 
177 deala with appeals which lie to 
the Civil Court and a right of appeal 
ig only given egainst a “ décree,” 
and then only in certain class of 
cases. No appeal is given against an 
“order.” 





* Consequently an order staying a 
Suite in the Revenne court or an 
order refusing to stay such suit is 
not a “ deoree ” within the meaning 
of section 177.of the Tenancy Act, 
and no appeal lies tothe High Court 
against such an order. Section 193 
of the Aot by incorporating the Civil 
Procedure Code gives an appeal to 
the Revenue Court and not to the 
Oivil Court. 


Kirra Dsvı v. RAM CHANDAR 
ARUP i T 
T mete ty aot enn nnn Section 177, 
senpa of. 

Seo Agra Tenancy Act section 175 281 


231 
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rare e on — SECON 177, 

—Suit in ejectment in Revenue Court 
— Defendant denying tenancy from 

\! plaintiff-—Allegaiion of leass from 
other persons—Queetion of pro- 
prielary title in issue in court of 
first insiance—Appeal—dJurisdie- 
tion of Civil Court. 


Where in a suit for ejectmeut 
inetitauted in the Revenue Court the 
defendants pleaded that they were 
not the plaintiff’s tenants but that 
they were lessees from other persons 
aud the plaintiff had no right to aue 
them, keld that this was a question 
of proprietary title which was in 
issue in the court of first instance 
and was In issue in the appeal, heuce 
an appeal lay to the Civil Court. 


HAR PRASAD v. TAJAMMUL HUSAIN 


en — Section 198 
—Order of remand— dAppeal— 


Preliminary and final decree. 


Plaintiff brought a suit to be de- 
clared the proprietor ofa muafi. The 
court of first instance dismissed the 
suit. The lower appellate court set 

-aside that decree and allowed the 
appeal to the extent that it held the 
plaintiff entitled to be declared a 
rent-free grantee of so much of the 
land ag was entered in hia name. It 
then added that *‘ the suit be remand- 
edto the lower court for determi- 
nation of the revenue payable by 
the plaintiff-appellant,’ Held that 
the order being one of remand no 
second appeal lay to the High Court; 
and as there was no provision in 
the Tenancy Act abont preliminary 
or fiua} deciees, the order could not 
be appealed against as a preliminary 
deoree, 

ANANDGIR V. BRI Niwas one 


— m Seclin 198 
—Suit pending ın Revenus Court 
—Order refusing to stay. 

See Agra Tenancy Act seotion 
176 + n., 
eee eea eaae Section DOL 
— Suit for profits—Plaintiff not 
recorded co-sharer—Né bar to suit— 
Procedure to be followed in the case, 

Under section 201 of the Tenancy 
Aot the mere faot that a plaintiff is 
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not recorded as a co-sharer is not 
enough to bar him from maintaining 
a guit for profits. The procedure to 
be followed in a case in which a 
plaintiff is recorded and ina case 
in which he ia not recorded is in- 
dicated in the section. In the latter 
cage if an issues as to the plaintiff's 
title arises the Revenue Court should 


either try it or refer the plaintiff to - 


a Civil Court. 


JaimaL Sinan v, Sain SARAN 











SINGH bee a: hee si 
——-~—Seclion 202 
—Suit brought in Civil Court 


against defendant as trespasser — 
Defendant pleads tenancy—Suct re- 
ferred to Revenue Court-——~Suit insti- 
tuted there Jor declaration of nature 
of tenancy—Objection io jurisdiction 
over-ruled--Appeal to District Judge 
—Juriadiction. 

Defendant sued in the Civil Court 
for ejectment ag a trespasser raised 


the plea that he was a tenant of the- 


plaintiff. The Civil Court referred 
the defendant to the Revenue Court 
under section 202 of the Tenaucy 
Act. A suit was instituted by the 
defendant under section 95 of the 
Tenancy Act for a declaration of the 
nature of histenaucy. An objection 
on the score of jurisdiction was over- 
ruled by the Revenue Court. The 
Kevenae Court having made a decree, 
an appeal was preferred to the 
District Judge who outertained it on 
the ground that the question of 
jurisdiction having beeu decided an 
appeal lay to him :— eld that no 
appeal lay to him, an objection on 
the score of jurisdiction ander the 
circumstances being absolutely uu- 
tenable. 

Dro NARAIN SINGH v. SITLA BAKSA 
SINGH ` se ii ssu 

Agreement—Forgoing right to 
sus for decluration—RHegistratisn. 

See Registration Act section 14%... 


Alteration—Finding and con- 
viction. ‘ 


See Criminal Procedure Code sec-. 


tion 423 (b) ei ee 
Amendment — Decree affirmed. 
See Decree—Amendment As 
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Appeal—Dirisble into parts— 
Court-fee payable. 

See Court-Fees Act section 7 (1)... 

—— ——— Ejectment suit referred 
to Revenue Court—dJurisdiction of 
Judge. 

See Agra Tenancy Act section 
202 ae svi P 

mmn Order refusing to set 

aside sale 

See Civil Procedare Code O. 21 
r. 89 si re swe 
——~ Question of propris- 
tary titlle— Ejectment sut— Tenancy 
denied. 

See Agra Tenancy Act seotion 

IIT ere se i 

——— -—— emand order. 

See Agra Tenancy Aot gecti) 
193 bai 


yee aa 








++. 





Rent cases—Order. 
See Agra Tenancy Act section 
175 ves 


abet, 


Retrial ordered on 
ground that evidence not recorded- 








Ilegal. . 
See Criminal Procedure Code gec- 
tion 423 sss s>s een 





Suit for sale— Defen- 
dant’s prior claim diaallowed— Fee 
in appeal, 

See Court-Fees Act section 7 (4)... 
Temporary dismissal 
— Legality of order. 


See Criminal Procedure Code sec- 
tion 439 








Winding up proceed- 
ings—Préferential payment. 
See Companies Act section 169... 


Apbitratlon—-eference to 6 








arbitrators—All not laking part. — «. 


See Civil Procedure Code Sch. II 
pars 14 (c) ‘ “tee 


Arms Act (XI of 1878), section 
19 (f)—Minor—Actually ın posses- 


sion of arms without license—Guilly : 


of offence under the Act: 


Held that a minor who has in his 
custody and under his ocntrol arma 
without a license is guilty of an 
offence ander section 19 (/) of the 
Arms Act, there being nothing in the 
Act tò prevent a minor being guilty 
of an offence thereunder. 

EMPEROR v. QGRULAM HUSAIN as. 


[A.-L. J. R. 


PaGx. 


174 


e 


590 


433 


711 
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8I 


328 
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——-—-—— Sections 19 (f), 80 
—Possession of unlicensed arms— 


Search made by Sub-Inspecior with-. 


out warrant from Magistraise— 
Offiter in charge of reporting station 
— Legality of search 


Under section 30 of the Indian 
Arms Act, the power of search in 
respect of an offence punishable 
under clause (f) of section 19 of the 
Act is to be made in the presence of 
some officer specially appointed by 
name or in virtue of his office. by 
the Local Government in this bshalf. 
aud the provisions of Chapter VII of 
ethe Act did not render illegal a 
search made by an officer-in-charge 
of a reporting station without a war- 
rant from a Magistrate. 


A S8nub-Inspector of police who 
was in charge of a reporting station 
searched the house of the accused 
reported as being in possession of 
arms without a license. The said 
officer had not a warrant from a 
Magistrate, but he was specially 
empowered by the Local Government 
in virtue of bis offico to make such 
a search :— Held that the search was 
uot illegal 

Basu RAM v. EMPEROR one 

Attachment — Before declaration 
of insolvency— How long operative. 
See Provincial Tnosolvency Act sec 
tion 23s. se ae 


Banslochan—Method of prepa- 
ration—Patent, 


See Patent—Novelty a? 


* Baptism —-Infant—-Subsequeni 
condtict— Whether valid. 


See Christian Marriage Aot eev- 
tion 5 Base x ease 


Bengal Land Revenue Sales 
Act, (Act XI of 1859), Sections 8, 
5, 6, 38—Sale for arrears of Qo- 
vernment revenue—'' Illegality ” and 
"irregularity — Distinction bet- 
ween them— Official Gazetie ”— 
Publication in Vernacular Gaszeite 
unnecessary. 


Failure to notify iu the Veruacalar . 
Government Gazette the sale of an’ 


estate the Government reveune of 


INDEX 


PAGE, 
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which exceeds Ras 600 is not an ille- 
gality which per se vitiates the sale 
4s having been made ‘contrary to 
“the provisions” of Act XI of 1859. 
* Semble, that it is a enficient com- 
pliance with paragraph 2 of section 
6 of that Statate if the sale has been 
notified in the Official Gazette pub- 
lighed at Calentta ' 

SHARF UD-DIN y. SAMARTA RADHA 
Couran Das P C., 


ee Serene seni iP 





—Seclions 31 
and 58—Encumbranoes—Sale pro- 
cseda— Purchase by the proprietor— 
Sale brought about by the proprietor 


from dishonest motives—Code of 


Civil Procedure (Act V of 1908), 
sections 107 and 151—Order 41, rule 
88— Powers cf the Court of Appeal 
—Eastoppel. 


The Bengal Land Revenne Sales 
Aot (II of 1859), section 31 provides 
that the purchase moneys, after pay- 
ing the public olaims, shall be held 
on account of the recorded proprietor 
or proprietors, provided that if be- 
fore payment the same be claimed 
by any credito. in satisfaction of a 
debt, it shall not be paid over without 
the decree of the court ; but the seo- 
tion nowhere transfers any charges 
on the property from the property to 
the proceeds, and as the revonne gale 
conveys a title free from encum- 
brances to the purchaser, the mort- 
gagees are clearly entitled to claim 
the same as creditors ander the sec- 
tion, and the court would undoubted- 
ly direct that such claims, in due 
order of priority, should be satisfied 
out of the sums in the hande of the 
Collector. 


Where the property is bought by 
the recorded proprietor aud the estate 
is acquired, under section 63 of the 
Act, subject to all its encumbrances 
existing at the time of the sale, the 
transaction of the sale hag merely 
providedymoney for payment of the 
Government claims and the evenw- 
brances are left entirely nnaftected 
and-could only be enforced against 
the property, and the tights to the 
sale proceeds of the recorded proprie- 
tor, who has purchased the property, 
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are those ander section 31, notwith- 
standing the fact that the motives 
which led him to cause the gale or 
purohase were dishonest. 


To a suit to which a pulsne mort- 
gegee was a pariy the prior encam- 
brancer prayed for and obtained a 
decree against the sale- proceeds. ofa 
revenue sale. The Spuispe: thortgagee 
brought two suite, one for’a declara- 
tion that the recorded proprietor was 
the benamidar of the purchaser at 
the sale, and consequently the latter 
acquired the property subject to 
euoumbrances, and the second to 
enforce his mortgage against the 
property. The court of first instanos 
held that the purchaser was the real 
owner of the property and decreed 
both euits in favour of the puisne 
mortgagee. Against these two dec 
rees the purchaser appealed and the 
puisne mortgagee appealed agsinst 
the decree in favour of the prior 
mortgagee. The High Court heard 
all the appeals together, and frm- 
ing the finding of the court below 


dismissed the parobaser’s appeals. 
and gave the prior mortgagee a deo-' 


ree against the property in lieu of 
_ that against the sale proceeds :— 


Held, that inasmuch as on hear- 
ing the puisne mortgagee’s appeal 
the High Court had before it all the 
facts which showed all the circum- 
stances relating to the sale, the court 
had abundant power un7er sections 
107 and 151, and Order 4, rule 33, 
of the Code of Civil Procedure, 1908, 
to vary, as it did, the decree in the 
prior mortgagee’s suit; Held, also 
that the fact that the puisne mort- 
gages did not attack the salein the 
prior mortgagee’s suit, did not ope- 
rate as an estoppel against the paisne 
mortgagee so ag to prevent him from 
attacking the sale in hia own suits, 
and obtaining consequential relief. 


TARINI CHARAN SARKAR v, Ba 
SHUN CHAND P. Cy se bee 
—t-.— Section 














§8-——-Sale brought about from dis- 
honest motives. 

Bee Bengal Land Revenue Sales 
*Act section 81 : e’ er» 


~ 


INDEX 
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Bengal Patni Taluks Regula- 
tlon, 1819 (Bengal Regulation 
VIII of 1819), Section 14— Money 
had and received— Money paid 
under a claim in legal proceedings 
—Not ordinarily recoverable—Chota 
Nagpur Encumbered Estates Act, 
1876 (Act VI of 1876)—Has no 
application ts immovable property 
outside of Chota Nagpur. 


In proceedings under section 14 of 
the Bengal Patni Taloks Regulation 
1819 (Betigal Regalation VIII of 
1819) the Collector acta not in a 
jadicial but in a ministeria] capacity. 
Those who pay money under such 
proceedings are not iu the same posi- 
tion as persons who pay a claim 
brought against them in an ordinary 
suit in whioh they had a full oppor- 
tunity of resisting and who, not 
having availed themselvea of such 
opportunity then, are debarred from 
doing 80 hereafter. Whether or 
not he contests the olaim, a talukdar 
to stop a sale under section 14 hag 
to deposit the fall amount olaimed: 
and auch deposit does not preclude 
him from thereafter raising the 
question of title in an ordinary suit. 


The Qhota Nagpur Encumbered 
Estates Aot, 1876, (Act VI of 1876) 
has no application to immovable 
property outside the limits of Chota 
Nagpur. 


JOYTI PRASHAD SineH Dro BAHA- 
pur v. Kumup NATH CHATTEBRJI P.O. 


Bengal Tenancy Act, (Act 
VIII of 1885), Section &, sub-sectiors 
1,4,5-—-Land Tenure in Bengal— 
Tenure-holder or ratyat—Area eg- 
ceeding 100 standard bighas— Pre- 


Veet: R. 


PAQE. 


569 


sumption thal tenani is tenure holder- ` i 


— Purpose for which lease is granted 
—Cultsration by sub-lesses. 


Defendant was assignes of a ieee 5 
of over 100 standard bighas of land” 


granted by plaintiff’s predeceseor for 
cultivation, without any restriction 
as to the agency to be employed in 
such cultivation. 


Held, that andor the circumatan- 
ces of the case the presumption 
arising under sub-section (5) of sec- 
tion 6 of the Bengal Tenancy Act, 


“ 
a 


- 
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1885, that the tenant wag a tenure- 
holder and not a raiyat, since the 
area exceeded 100 standard bighas 
wag not rebutted by referring under 
eyb-section (4) of the same section 
to the purpose for which the right 
of tenanoy was originally acquired. 
DesunpRa Natu Das v. Bgv- 
DOENDRA MANBINGE BHRAMARBAR. 
Roy P. 0. eee 


Blindness— When causes eaxclu- 
sion. 

Sea Hindu Law—Inheritance— 
Exclusion from see 


Bombay Regulation IV of 
1827, Section 26—Custom — Pre- 
sumption in facour of. 

See Custom, proof of 


Burden of proof—Legal neces- 
sity—Liability of Hindu Moriga- 
gor’s share. 

See Hindu Law—Legal necessity 


a —  ——— Lirking house 
trespass. 


S ə Penal Code section 456 


Breach of Contract Act, (XIII 
of 1859)—Contract for supply of 


stones by person dealing in sams— 
Whether governed by the Act. 


Where a person who dealt in 
salones entered into a contract with 
another to supply stones and took 
money in advance for that purpose 
but failed to supply the stones ac- 
cording to the terms of the contract, 
held that the breach of Contract 
Act did not apply to him, the oase 


ses eee 


eae 


see 


being one of an ordinary contract to 


supply stones and the money not 
having been advanced on account of 
“work to be performed by an artificer, 
workman or labourer. 


Boaawan Din v. MAHMUD ALL ase 


Cattle Trespass Act (I of 
1871), Section 28—Prosecution of 
Mumeipal Servants for impounding 
catile-—Act unjustifiable—Caltle not 
found to have done damage to Muni- 
cipal trees—United Provinces Muni- 
cipalities Act (1I of 1016), sec ion 
326 (1). i 

Section 326 (1) of the Municipali- 

ties Act relates only to suits of a 


xvi 131 R 
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17 |41872}, sections 5, 


245 


153 


407 
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civil nature in Civil Qourt and has 
nothing to do with prosecutions under 
the Cattle Trespass Act. 

Where a Magistrate found that 
cattle had done no damage to Munici- 
pal trees and that consequently the 
seizure of the cattle by the accused 
who were municipal servants was 
without justification, held that the 
accused were rightly convicted under 
section 22 of the Cattle Trespass Act. 

SaTOLA v. EMPEROR ... sits 


Chota Nagpur Enecumbered 
Estates Act —Application of, 


See Bengal Patui Taluks Regula-- 


tion section 14 f 


Christlan Marriage Act (V of 
68— Marriage, 
scopes of —Solemnisation of marriage 
according to caste rites beiween a 
Native Christian and a bhangi 
girl—FPerson. not authorised—-]¥he- 
ther punishable. 


Maha Ram belonging to tho bhangi 
(sweeper) caste wae baptised when 
an infant. When he grew up Maha 
Ram dreased like a Christian and 
used to attend a Christian School, 
but there was nothing which went 
to show what he ackuowledged or 
formally recognised as an object of 
faith or belief. Maha Ram married 
a bhangi ‘girl, and Bachban and 
Mangli were “ Mans ” or priests of 
the sweeper class who solemnised the 
marriage according to bhangi rites 
Bachhan and Mangli were Chris‘ians. 
Chey were not persons authorised 
to golemnise marriages únder section 
5 of Act V of 1872, and the Marriage 
Registrar of the district was not pre- 
sent, Bachhan and Mangli were cou- 
victed of an offence under gection 68 
of the Christian Marriage Act, and 
so was Maha Ram under section 68, 
read with section 109 of the Penal 
Code. 

Held thatthe conviction was bad 
ag Maha Ram was not a Chiistiao at 
the time of hia marriage, and that 
to Bachban and Mangli ‘section 68 
of the Act did not apply, because it 
applies to Christian marriages only. 


Per KNOX, J.—festion 8 of the 
Christian Marriage Act interprets the 
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—(conid.). 


exptession € Native Christian” The 
meaning given to this latter oxpres- 
tion is different from the meaning 
given by the Act to the expression 
t Christian.” It inclades the Chris- 
tian descendants of natives of India 
converted to Christianity as well as 
such converts. If the Legislature 
contemplated applying section 68 to 
Christians, i.e, persons professiug 
the Christian religion and had: wish- 
ed to comprehend withia-it a Jbris- 
tian descendant of a native India, it 
would have been easy to provide for 
thia in section 68. That no such 
provision was made confines section 
68 sirictly to persons who at the 
time of marriage were persons pro- 
fessing the Christian religion. 


Baptism of a peison as an infant 
when he has no possibility of saying 
tothe world what is the faith to 
which be belongs or the fact that 
when grown up he puts on Christia: 

„costume and attends a Christian 
School cannot make such a person, a 
person professing the Christian reli- 
gion within the meaning of the Act 

Per Wasu, J.—Having regard 
to the history ofthe Legislation on 
the subject, the Indian Christian Mar- 
riage Act must be heldto apply to 
Christian marriages alone. The 
Act, however, does not prohibit even 
a professing Christian from marry- 
ing otherwise than ander the Act 
if he wishes to do so. Section 68 
refers to a olasa of persons, namely, 
those who solemuize a Christian 
marriage under this Act, not being 
authorized by section 6 to do go. 


The Legislature could not have in- . 


teuded to sweep into the net of the 
@hristian Law, throagh an indirect 
piece of Legislation by reference, 
not only every professing Christian 
who chooses not to be married as a 
Christian, but every non-Christian 
whom such persoua might marry, 
and every non-Christian who took 
part in the solemnisation or celebra- 
tion. Thia would be contrary to the 
ordinary mode of interpretation of 
a statute. The question does not 
tara upon the word " solemnize ™ so 


INDEX 


Christlan Marriage Act 
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much as apon the object and scope 
of the Act 
Mana Rast o EMPEROR 


Civil Procedure Code (Act 
XIV of 1882), section 244—ight 
and ought-—-AMortgage—Suit for sale 
— Decree for sale—Sals under dec- 
ree notin compliance with Transfer 
of Property Act— Does such sale bar 


mortgagor's right to redeem—Trans- ` 


fer of Property Act (Act 1V of 
1882), seoticn 60. 


In a mortgage suit for sale tho 
decree made did not specify a day 
for pas ment as prescribed by sections 
86 and 88 of the Transfer of Pro 
perty Act. Jn execution of the dec- 
res the mortgaged property was 
attached, sold and purchased (with 
the permission of the court) by the 
decree holder. The gale was con- 
firmed. The mortgagor thereafter 
sued for redemption. 


Held, that as the property and 
all right, title and interest of the 
defendants in the suit for sale had 
in fact been sold under the decree 
of a competent court and such dec- 


ree had not been appealed it was. 


immaterial whether or not the provi- 
sions of the Transfer of Property 
Act were complied with and that 
even though such provisions had not 
been complied with those defendants 
were debarred from a right to 
redeem 


Held also that the present guit 
was barred by section 244 of the 
Code of Civil Procedure, 1882, inas- 
inuch as the questions now raised 
could and should have been rnised 
before the sale was confirmed and if 
so raised would have been decided 
by the court executing the decree. 

O. Ganapatay Mupaniar v. N 
KRISHNAMACHARIAR P. O. ee 


S25A.—Heecution of decrees — 
Transfer of decrees affecting im- 
movabla property to Collector — 
Restriction on judgment-debtor's 
power of mortgage. 


Tho incompetence to alienate 
without the Colleotor’s perniiesion, 


TA. L. J. R. 


PAGE. 
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imposed ap-n the- jadgment-debtor 
by section 425A of the Civil Pro- 
cedare Code, 1882 is, absolute and 
is. not limited to the time dming 
which the property is under the 
Colleotor’s control. A mortgage 
created by the judgment-debtcr ia 
defiance of the prohibition is of no 
effect even after the property has 
come baok into his hand 


GAURISHANKER BALMUKUND v. 
CHIRNUHIYA P. O vee vas 


—— — = (Act ¥ of 
1908), Section 11—Cross-appeals 
-Two decreas—One decras becomes 
final—Ef ect on appeal from the other 
—-Res jadicata—P1evious suit decid- 
wg question of title of the nature 
cognizable by a Small Cause Cour(— 
No appeal from the decision. 


The plaintiff biought a suit in the 
court of the Munsif to recover posses- 
gion over a half share in two groves 
numbered 123 and 2 respectively. 
The snite was dismissed in respect 
of No 2 and it was decreed in 
respect of No. 123 There were two 
appeals to the lower appellate cout, 
the plaintiff assailing the decree in 
respect of No. 2 and the defendants 
that in respect of No 123. Both 
the appeals were tried together and 
dispused of by one -judgment, but 
two decrees were passed whereby 
the plaintiff’s appeal was dismiesed, 
and the defendant's appeal was 
allowed, the case being remanded. 
The plaintiff appealed againat the 
secoud decree to the High Court. 
“n regard to grove No. 123 the 
plaimtiff sued the defendants for 
damages for cutting down two trees. 
The suit was of the naime cogniz- 
‘able by a Goart of Small Causes, bat 
it was iugtitated iu the court of a 
Munsif. In that suit the defendants 
denied the plaintiff’s title, and the 
isene ag to title was decided in the 
plaintiff's favour. In the present suit 
institated in the same court 
plaintif again set up his title which 
the defendants denied. The Munsiff 
held that the decision in the former 
suit operated os res judecata. The 
lower appellate court reversed the 
finding :— Held (1) that the fact 
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of the decree in regard to grove No. 
2 having*beoome final did not 
operate to bar the plaintiff's appeal 
in respect of grove No. 128 on auy 
principle of res judicata, (2) that 
the present suit was barred by the 
rule of res judicata by virtue of the 
decision on the question of title in 
the previous suit irrespective of the 
fact that the decree in that sait waa 
not appealable_ to the High Court, 
the suit being’ of a Small Cause 
Court nature. 


Ram FAQIR v. BINDESHRI Sinau aae 








Section 11, 
Espl. 5—-Morigage—Suit on mori- 
gage-bond—-Person claiming para- 
mount lille——Not a necessary party 
— asue as.to paramount title cannot 
be Intigated—Res jadicata. 


In a suit brought by a_ mortgagee 
to enforce his mortgage, a person 
claiming a title paramount to the 
mortgagor aud the mortgagee ig not 
a neceasary party, and the question 
of the paramount title cannot be 
litigated in such a snit. 


A person was impleaded as a sub- 
sequent mortgagee in a sult upon a 
mortgage, The subsequent mort- 
gagee claimed a‘title to a portion 
of the mortgaged property as owner. 
He, however, did not eater appear- 
ance in that suit. Tho mortgagors 
aeserted that he was entitled as 
owner to a portion of the property. 
The court held that the mortgagors 


were estopped from raising that plea - 


and ordered the whole property to 
be sold In a subsequent gait by 
the subsequent mortgagee fur a de- 
claration of his right in respect of 
the portion in controversy iu the 
former suit, keld that he was not 
precluded from raising the question 
inasmach asin the former gait ‘he 
“filled two capacities vis, (1) asa 
subseqrfent mortgagee in which capa- 
city he was entitled to raise such 
defence as was open*to the mort- 
gagors, aud (2) as claiming a para- 
mount title in which case he conld 
not raise the question in that suit. 


GoBARDEAN v, MANNA LAL ee 
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47 Morigage, suit on—~Person in 
possession holding up as shield pay- 
ments made towards prior mort- 
gages—Suit decreed subject to 
his lien—Final decree made with- 
out mention of the lien—Proper- 
ty sold and purchased by mortgagee 
— Dispossession of the person in pos- 
session—Suit by such person to re- 
cover money paid for prior mort- 
gages—Suit not maintainable. 


One Bheld two mortgages, dated 


respectively February 20, 1895 and 


June 27, 1895, over certain property 
belonging to K. There was a prior 
usufroctuary mortgage over the 
same property fora sum of Re 290. 
In execution of a decree one M 
bought the equity of redemption. 
B brought a suit on his first mort- 
gage for sale of the property and he 
impleaded Af. B mentioned the 
prior usufructuary mortgage and 
offered to pay the amount due there- 
on. He obtained a decree and paid 
in the amount of the prior mortgage 
which money was withdrawn by 
that mortgagee. The property, how- 
ever, was not sold M having come 
to terms with B. Between 1901 
and 1904, M paid in sums of money 
till the whole amount which was 
Rs. 737 odd was paid off. B then 
sued on foot of his second mortgage 
and asked for sale of the property. 
M who wasa defendant held up as 
a shield his rights by virtue of the 
payment of the two prior mortgages. 
The court held that be could hold 
this up as a shield and made a 
decree for sale subject to his lien. 
At the time of drawing up the final 
decree, however, no mention was 
made of the lienin favour of M. 
The property was sold and bought 
by B. B did not deposit any sum 
for payment to M and B obtained 
possession of the property. M ob- 
jected that he could not be edis- 
possessed till he was paid off but 
the court refused to go into this 
question in execution proceedings 
and directed Af to bing a separate 
suit, Af thereupon brought the 
present suit claiming Rs. 737 with 
interest from B by sale of the pro- 
e 
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perty :—Helg that the suit was not 
maintainable, being barred by the 
principle of res judicata and the 
provisions of section 47 of the Code 
of Civil Procedure. 


Moti Ram v. Bangs LAL ad 


——- Section 11, 
Explanation V, Order 20, rule 12—~ 
Suit for possession and mesne profits 
—Decree silent regarding future 
mesne profits—IFresh suit for such 
profits not barred. è 


Notwithatanding the provisivng of 


sections 13 and 43 Aot No XIV of’ ` 


1882 a subsequent suit for mesne 
profits pendente lite and from the 
date of the decree to delivery of 
possession could be maintained when 
the court had omitted to adjadicate 
upon the claim in the suit for pos- 
session of immovable property and 
for mesne profits, past and future, 
and the changes in Act No. V of 
1908 do not bar sucha suit fop the 
mesne profits accruing due after the 
institution of the former suit. The 
change embodied in Order 20, rnle 
12 of the present Cede of Civil Pro- 
cedare is that itis the court which 
hears the suit which is to ascertain the 
mesne profits whether those mesne 
profits be mesne profits which accru- 
ed before the inetitution of the suit 
or afterwards up to the date of the 
delivery of possegsion, and it is this 
Court which is to pass the final 
decree for mesne profita which has 
to be executed by the court execut- 
ing the decree, and farther than this 
there is no alteration in the natura 
of the claim as to future mesne 
profits. 


MUHAMMAD IsHaq KHAN v. Myn- 
AMMAD RUSTAM ALI KHAN au 


—— Section 24 
(4)—Provineial Small Cause Courts 
Act (1X ef 1887), section 36—Sust 
pending in court of Subordinate 
Judge invested with Small Cause 
Court powere—Subordinats Judge 
on privilege leave— Officer not having 
Small Cause Court powers to the 
same extent succeeding him— Trans- 
Jer of auits of certain value pending 
en Small Cause Court—Jurisdiction 


Oe e 
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—~Munsiff not having Smoll Cause 
Court powers—Appeal—Jurisdic- 
tion. 


eA Subordinate Judge was-invested 
with the powers of a Small Cause 
Court Judge up to Rs. 500. A suit 
wae filed in that jurisdiction valued 
at Rs. 278. The officer in question 
went on privilege leave and was 
succeeded by a Munsiff as Sabordi- 
nate Judge, That Muusif had Small 
Cause Court powers up to Rs. 260. 
After this officer had taken charge 
ihe District Judge transferred all 
suits above Re 250 in value pending 
in the Small Cause Court jurisdiction 
to another Munsiff. The suit was 
tried and the Munsiff decreed the 
suit for a very small amount The 
plaintiff appealed and objection was 
taken on behalf of the defendants 
that the suit was a Small Cause 
Court suit and no appeal lay. The 
objection being allowed the plaintiff 
applied to the High Court for re- 
vision df that order :—JHeld that the 
suit being of a value exceeding 
Rs. 250 remained pending on the 
Small Cause Court side, the presid- 
ing officer of the court by reason of 
taking leave for a ghort time did not 
cease to be invested with the juris- 
diction of a Small Cause Court Judge 
and the suit was tried as a Smal! 
Cause Court suit by the Munsiff to 
whom it had been transferred and 
consequently no appeal lay. 


CHATURI SINGH v. RAMIA 


eee 


—--——_— —— Section 47— 
Hindu Law—Nitakshara—Suit on 
mbrigage against father and son—Son 
ecempiedin the decree--Simple money 
decrees against jather—LExecutiun 
against son disallowed—Subsequent 
suit against son barred. 





A suit was instituted against a 
Hinda father and his son (who 
were members of a joint Hindu 
family governed by the Afitakshara 
Law) on the basis of a mortgage. 
The son contested his liability on the 
ground that there was no legal 
necessity. The result was thata 
simple money decree was grented 
against the father alone and in the 
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decree it was stated that the son was 
“exempted” and cosls were given 
to him against the plaintiff. On 
the decree being executed ihe sale 
of the father’s share proved insuffi- 
cient to pay off the decree. Theie- 
apon it was sought to attach and 
sell the son’s ehare, but upon objec- 
tion being made by the son, he 
succeeded. A suit was accordingly 


‘brought against the son for a dec- 


laration that the son’s share was 
liable to be sold in execution on the 
ground of his pious liability:—Held 
that the suit was barred by the pro- 
visions of section 47 of the Civil 
Procedure Code. Held also that the 
expression in a decree exempting a 
particular person was inaccurate and 
the operation of the decree was to 
dismies the suit against that parti- 
cular defendant. 


Data DIN v. NANEU 


a — Seclion £8 
—Subsequent order, meaning pf 
Order giving ttme for payment by 
executing court— Limitation Act (1X 
of 1908), section 15—-Emclusion of 
time. 


The expression ‘subsequent order” 
in section 48 (6) of the Code of 
Civil Procedure means a subsequent 
order made by the court which 
made the decree and acting as that 
court and not as a court oxeculing 
the decree. Where therefore a cout 
executing the decree, allows a judg- 
ment-debtor two months’ time to pay 
up the decree, the order allowing 
time is not a subsequent order with- 
inthe meaning of gection 48 and 
does not givea fresh period to the 
decreo-holder to execute his decree. 


The order giving time is not an 
order staying execulion or an injuno- 
tion and in computing time that 
period cannot be excluded. 

e 


JORAWAN v. MAHABIR DUBE 





— m Section 60 
—Atiachment — Insolvents salary. 


See Provincial Insolvency Act, 
section 16 (2) ave 
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m —— —-—— Section 60 
(c), Order 21, rule 02—Haecution 
of flecree—Sale in evecution— 
House of an agriculturisti—-Eazemp- 
tion from lability to sale—Jesue 
raised in a separate suit by the judg- 
ment-debtor that house not saleable 
—Estoppel. 


In execution of a mouey decree 
‘passed against the defendant a house 
was kold and it was purchased by 
the plaintiff. The defendant raised 
no objection to the gale which was 
duly confirmed. The plaintiff hav- 
ing obtained formal possession 
brought a suit against the defendant 
for recovery of actual possession. 
The suit was resisted on the groand 
that the defendant was au agricul- 
turist and consequently the house 
was exempted from liability to sale 
uuder section 60 (c) of the Code of 
Civil Procedure:—Held that defen- 
dant having allowed the auction 
sale to take place without objection 
and that sale having been confirmed 
it became conclasive as between the 
parties, and the purchaser acquired 
a vested interest in the property 
sold and the defendant was preclud- 
ed from questioning the validity of 
the sale and the title of the purchaser, 


LALA Ram v. THAKUB PRASAD ... 


——  —— Seetion 78 
— Rateable distribution—Hzecution 
of decree—Proportionate disir:bu- 
kon of sale-p1 oceeds——Su:l for refund 
of assets disti ibuted. 





Held that a gait brought by a plain- 

tiff (a decree-holder) for refund of 
assets before the actual distribution 
:£ them to the other decree- holders 
xas premature and liable to be dis- 
missed. Where plaintiff and defon- 
dants held money decrees against 
certain jadgment debtors, and the 
judgment-debtors of the plaintiff 
represented only 3ths of the pro- 
perty sold, held that the plaintiff 
was entitled to rateable distiibution 
ont of the ths which was the 
share of his judgment- debtors. 


Rau CHANDRA NAIK KALIA v. 
RAGHUNATH BARAN SINGH 
© 
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ee ——- ——-Seciion 98 
—Public endowmeni— Breach of 
condition by Mohunt-—-District Judge 
ordering suspension of Mihunt on 
mere report—No suit filed—Juris- 
diction——Interference by High Court 
in revision. 


The Code of Civil Procedure gives 
no powers to the District Judge to 
take any action in order to protect 
propeity forming the subject matter 
of a public endowment unless and 
until a regular suit ie filed in his 
court under section 92, and when 
the District Judge exercises any of 


the powers vested in him ander that ' 


section he acts without jurisdiction. 
The High Court therefore interfered 
in this cate in its revigional jurisdic- 
tion and set aside the orde: of the 
District Judge suspending a Mohunt 
when there was uo euit before hi 

under section 92, . 


Monun? DarsHan Das cv. Tue 
CoLLEOTOR OF MEERUT 


ey EE ey yer E 





Section 107 
—Power of Court in appeal to vary 
decree. 


See Bengal Land Revenue Sales Act 
section 31... 


2+3 ate 


——— Section 110 
— Privy Council—Leave to appeal 
—Cross- Appeals to the High Court 
—wNo substantial question of law 


In a suit the court of first instance 
decreed it in part and dismiss d it in 
part, There were cross-appeala to 
the High Court on behalf of the 
plaintiffs and the defendants. , The 
High Qourt decreed the defendants’ 
appeal reversing the jadgment and 
decree of the court below. In the 
plaintiffs’ appeal the High Court 
affirmed the first court’s decree. The 
plaintiffs applied for Jeave to appeal 
against the judgment of the High 
Court reversing the first court's decree 
and the application was granted. On 
an application for leave to appeal 
against the portion of the jadgment 
affirming the first court’s decree, held 
that that could not be granted inas- 
much as there was no substantial 
question of law. 

CBIRANJI LAL v. BEHARI Lan... 
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Section 118 
—A pplication for leave to appeal in 
forma pauperis—-A pplication rejecit- 
ed— Appellant praying permission to 
pay court fee on memorandum of 
appeul—Court refusing permission 
— Failure to exercise jurisdiction 


An application was presented with 
a memorandum of appeal for per- 
mission to appeal asa pauper The 
appellate oourt rejected the appli- 
cation. The appellant then prayed 
permission to put in the necessary 
court fee on hig memorandum of 
appeal ‘This petition was rejected 
on the ground that the petitioner’s 
*appeal bad been rejected :—Held 
that the court had rejected the appli- 
cation for leave to appeal in furma 
pauperis and not an appeal and it 
had failed to exercise jurisdiction in 
refusing to allow the petitioner to 
_ pay iv the court-fee fur his memo- 
randam of appeal. 
MUHAMMAD FARZAND ALI v. RA- 
HAT ALI ose cee 


sn rete errr ene SECLion 116 


—Cantonment Magistrate ewercising 
Small Cause Court powers—Prose- 
eulion ordered by—Civil case— 
Revision. 


A Cantonment Magistrate exei cig- 
ing the powers of a Small Cause 
Coart ordered a deoree-holder to 
deposit diet money for his judgment- 
debtor who was about io be arrested. 
The decree-holder complained to the 
Cantonment Magistrate that one Mul 
Chand, Abalmad of the Collector’s 
court had refused to accept the 
woney which he had tendered. 
There wag a report by the Canton- 
ment Magistrate to the Collector who 
reported that the decree-holder’s 

_- Btatement was false and recommend- 
ed his prosecution under section 182 
of the Indian Penal Code. The 
Cantonment Magistrate therenpon 
sanctioned the prosecution :—Held in 
revision, that the matter was of a 
civil nature and could not be brought 
up on the crimiual side ; and, treat- 
ing it as a oivil matter it was 
impossible under section 115 of the 
Civil Procedure Code to interfere. 

RAM PRASAD v. EMPEROR sue 


INDEX 


te rns ane Section 118 
—Plaint returned by Munsif for 
presentation to proper couri— Deci- 
sion affirmed-——~Revision—Krroneous 
decision of question of law. 


Where a Munsif returned a plaint 
for presentation to the proper court 
on the ground that the causo of 
action had not arisen within hig 
jorisdiction and his decision wag 
affirmed by the appellate court, 
held that the decision was not 
open to revision by the High Court 
it being only an erroneous decision 
of a question of law whioh the courts 
below had jurisdiction to determine 


; J WALA PRASAD v. BAST Ixpiax 
RAILWAY COMPANY 


Tamm Sento 





mm Section 118 
—Revision—Jurisdiction of High 
Court— Question of law or fact bear- 
ing on jurisdiction of courl— High 

~- | Court may interfere when such ques. 
tion wrongly decided. 

309 


In execution of a deoree a house 
belonging to a minor was advertised 
forsale Aun application wag put in 
for the adjournment of the gale. The 
takalatnama under which the appli- 
cation was filed had been executed 
by one Gaya Prasad :it did not 
appear on the face of the vakalat- 
nama that he was executing it as 
guardian of the minor An affidavit 
wag algo filed in support of the 
application, and the two together 
made it olear that he was acting ag 
the guardian of the minor, The 
adjournment was granted for six 
days, and after the expiry of the 
period the sale wag held and the 
property was sold for very much less 
than its proper value. An applica- 
tion was made under Order 21, rule 
89, of the Code of Civil Procedare 
by the Vakil who had applied for 
the adjournmeut It purported to be 
tendered on behalf of the minor. 
The coart of fist instance rejected 
the applfcation on the ground that 
the minor. had not been represented 

“by a next friend. Thit order wasg 
affirmed by the lower appellate 
court :—/Zeld in revision, that when 

921 | a question of jmisdiction was involys 
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ed the High Oourt was competent to 

revise a finding of law or fact bear- 

Ing on a question of jurisdiction 
BEHARI Lat v. BALDEO NARAIN... 


——— — ——- —— Section 115 
—Revision—Mistake of law made 
by lower court—Jurisdiction. 


Where e court hag jurisdiction to 
determine a particular matter, and iu 
the exercise of its jurisdiction, it 
makesa mistake in law, this does 
not entitle the party against whom 
the decision isto apply to the High 
Court in revision. 


A suit was brought of a promis- 
sory note, The defendant pleaded 
minority at the date of execution. 
The court of firstinstance dismissed 
the suit. On appeal the lower ap- 
pellate court held that the defendant 
having knowingly misrepresented 
his age, he was estopped from plead- 
ing infancy and was bound in equity 
to refund the money and the suit 
was decreed. Inasmuch as a second 
appeal did not lieto the High Court, 
the suit being of the nature cogniz- 
able by a Court of Small Causes, the 
defendant applied in revision against 
that decree:—Held that no revision 
lay, thelower coart having merely 
made a mistake of law in deciding 
the case. 


DHARA SINGH v. GAYAN CHAND ... 


— — p ection 118 
~— Revision—Deerse fixing a date for 
payment of money—Suit to be dis- 
missed if money not paid on dale 
fiaed—Part of decree—Court has no 
jurisdiction to extend the time 80 


e Where a decree embodies certain ` 


conditious aud provides that a autt 
shall stand disinissed if those condi- 
tiong are not complied with 6. g, 
where the date is fixed in the decree 
for paying in money and in the event 
of non-compliance it is provided if 
the suit shall be dismissed, the court 
hag no jurisdiction to interfere with 
the decree by altering any of the 
conditions, namely, by extending 
the time. , 


717 
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There is no distinction in this res- 
pect between a decree for pre-emp- 
tion and any other decree. The only 
exception is that of a mortgage-decree 
in which timo may be extended by 
virtue of the provisions of Order 34 
of the Code of Civil Procedure. 


SAJJADI , Begam v. DILAWAR 
Husain .i. Sate ais 
== —— Section 11 j= 








Suit on mortgage—Sub-mortgage— 
Amount dus on sub-mortgage ordered 
to be paid out of sale-proceeds— 
Decree directing property to be sold 


for mortgage money as well as for - 


amount of sub-mortgage — Wrong 
decree—Application for amendment 
—Order that amendment uncalled 
Jor—Refusal to exercise jurisdiction 
—fevision. 


A suit was brought for gale on a 
mortgage. The mortgagee had cre- 
ated a sub-mortgage, and in the judg- 
ment that was passed the court 
ordered that the property be gold, but 
that before the mortgagee was paid 
any money the sub-mortgagee should 
receive the money dae under the 
sub-mortgage out of the sale-pro- 
ceeds, IJnthe decree as drawn up 
the property was ordered to be sold 
for the mortgage moncy as well as 
for the money due under the sub- 
mortgage. An application by the 
mortgagor for amendment of the 
decree was refused with the order 
that the amendment was “ uncall- 
ed for.” Held that this order 
was tantamoant toa refusal to ex- 
ercise jurisdiction and the High 
Court’s interference in revision was - 
justified. 


PULE BISHUNATH RAO v. BRAMUA- . 


NAND SWAMI ane 

— — ——_ —_ _—__ Section 146 
—Transferee—Delivery of posses- 
sion. 

Seə Civil Procad Code, Order 
21, rale 95 ig sui 
Section 151 
— Power of court in appeal to vary 
decree 














See Bengal Land Revenue Salés ` 
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meme meae mm Op er Vi, 
rule 14-—-Signature of plaint autho- 
rised by amanin Jail—Validity of 
siguature—Jail Regulations, breach 
ofp Whether cause of action desiroy- 
cd—-Practice-—Professional miscon- 
duct, miming up of questions of— 
Decision of case. 


Jail Regulations and Manuals 
have the force of law but they can- 
not over-ride or alter the general 
law. A plaint signed or a satt 
authorised by a man in Jail is just as 
good as any other plaint or suit, 
however many Jail Regalations are 
broken. The breach of Jail Regule- 
tions by the prisoner, his pleader or 
friends cannot destroy a cause of 
action and the court should not enter 
into the question whether permissiou 
of Jail authorities had been given 
or not., 


A person in Jail whois unable to 
sign a plaint may authorise some 
other person under Order VI, role 14 
to signif for him and the plaint so 
signed will bea valid plaint. 


The object of courte is to decide 
the right of parties and sot to punish 
them for mistakes which they make 
in the conduct of their case by decid- 
ing otherwise thanin acoordance with 
their rights. 


Ifa court thinks that there has 
been any breach of professfonal 
etiquette, or any matter calling for 
the exercise of disciplinary powers, 
in the conduct of the pleader or 
advocate in the case, it should decide 
*the merits and reserve such question 
for efurther consideration after tbe 
disposal of the suit. 


BisHEsSHAR NATH v. EMPEROR 


—— Order FX, 
rules 8, 6-—One plaintif out of six 
presentA—p pearing plaintif general- 
attorney for the others—Dusmissal 
- of suit for want of prosecution— Dis- 
missal on meriis—Second suit on 
same cause of action barred. 


On the date fixed for the hearing 
ofa sait the defendants and their 
pleader did noi appear. The plain- 
tife’ pleader also did not appear, but 
one of the plaintiffs was present. 


XVI 132 k 
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He was also the general-attorney of 
the other plaintiffs The court dis- 
missed the suit for ‘* want of pro- 
secution.”” The plaintiffs thereupon 
applied to have the dismissal set 
aside, but the application was re- 
fused on the ground that their reme- 
dy was by means of a separate suit. 
They consequently brought a second 
suit claiming the same reliefa as 
they had olsimed in the former 
suit :—H sid that inasmuch as all 
the plaintiffs must be deemed to bave 
been present through the plaintiff 
who had appeared and was general- 
attorney for the non appearing plalu- 
tiffs the suit must be regarded as 
having been dismissed on the merits, 
and not under Order 9, rale 3 of the 
Code of Civil Procedure and a sge- 
oond suit on the same cause of ac- 
tion waa therefore barred. 


Hingo Sines v. Jauri NINGH 


re mnam (FRET aad, 
rule 6—Practice—ZJnterrogatories 
—Suit for breach of eontract—Ir- 
relevant interrogatory. 


A suit was bronaght to recover 
damages for breach of contract. 
The defendant put in a list of ten 
interrogatories for the plaintiff to 
answer. The interrogatories being 
served on the plaintiff, the plaintiff 
appeared in court answered three 
and objected to the rest as being 
irrelevant. Later on the defendant 
put in an application in which it was 
prayed that tbe plaintiff be ordered 
to answer the remaining interroga- 
tories and the court thereupon passed 
an ew-parie order to thia effect. 
“The plaintiff be asked to answer 
the interrogatories If he fails to 
comply he will do so at his own 
risk.” The plaintiff enbsequently 
presented another application in 
which the court was asked to re- 
consider the eg parte order and in 
which the former objection was re- 
iterated. The court refused to re-con- 
sider the ez-partc order and said that 
the order was not ‘‘prefndicial to the 
plaintif.” The defendant then put 
in an applioation asking the court to 
dismiss the suit which waa then set 
down for hearing on a subsequent 
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date. On that date the ‘court held 
that the interrogatories were not irre- 
levant, and without giving the plain- 
tiff a farthor opportunity of answer- 
ing them, it proceeded to dismiss the 
sult: —Held that the order of the court 
was wrong inasmuch as it was not 
justified by anything in Order 11 of 
the Code of Civil Procedure in post 

poning its adjudication on the gues- 
tion whether the interrogatories were 
relevant or vot to the date of hearing 
and then refasing the plaintiff the op- 
tion of complying, or refusing to 
comply with a clear and specific order 
directing him to answer such inter- 
rogatories as might be heldto be 
relevant. 


Held also that an objection under 
rule 6 of Order 11l-required adjadica- 
tion by the court, that the rule gave 
the plaintiff an allernative remedy 
and uot that he was to ask the inter- 
rogatories to which be objected to 
be strack out. 


BHAGWAN Das GonpKA v. RAM 
KUMAR RAMESHWAR Das 


- Order XXI, 
rule 11—A pplication for execution 
complied with provis ons of—Deerse 
not filed—Second application. 


See Limitation Act, Art 182 ... 


———_-—--—-— Order XXI, 
rule 82—JInjunction, decree for— 
Emecution of decree— Decras passed 
in regard ioa hereditary office—~ 
Right claimed as legal representative 
—-Decres passsd against defendants 
as legal represeniatives 


A decree for a perpetual injuno- 
tion was passed in favour of the 
plaintiff and certain other persons 
*called defendants of the third party 
against persons who were called 
defendants of the second party. The 
right claimed inthe suit waa the 
right to perform " Arti ” ın a certain 
temple, the parties asserting their 
right thereto as descendants of the 
original founders ‘The defendants 
of the second parfy were ‘restrained 
from interfering with the perform- 
ance of the * Arti” by the plaintiff 
and defendants of the third party. 
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2° The defendants of the second party 
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having obstructed the performance 
of the *' Arti, ” one of the defendants 
of the third party applied that tho 
decree might be enforced through 
the Sapriutendent of Police. The ap-- 
plication wag granted:—Held that 
Order XXI rule 32 of the Code of 
Civil Procedure prescribed the mode 
of executing a decree for an inujuno- 
tion and the court was not justified 
in ordering the police to interfere in 
the matter nor was it jastified in 
appointing a Commissioner to ree 
that the decree-holder performed 
without obstruction the duties apper- 
taining to his office. Olause (5) of 
rule 32 of Order XXI does not autho- 
rize the passing of such orders and 
provides for a different state of 
things 

Heid also that the decies related 
to a hereditary office which the 
plaintiff claimed and which the 
defendants resisted and was not 
passed against the defendants as in- 
dividuals but as descendants ofthe 
original founder. 

Goswant GorDHANLALJI v. Qo- 
SWAAI MAKSUDAN BAILLABEH 


Order XX], 
rule 58—No suit brought within one 
year from such dismissal—Order 
conclusive—Decres, ewcoution of— 
Objection to attachment and sale— 
Claimant's objection dismissed for 
want of evidence. 


Where an objection ander Order 
21, rule 68, of the Code of Civil Pro- 
cedure was dismissed because the 
objector failed to prodace any evi- 
dence, and no suit was brought to, 
challenge the,validity of that order 
within one year from the date of the 
order under Article 11 of Schedule II 
tothe Limitation Act, keld that the 
order had become conclusive, 


The only order ander Order 21, 
rule 68 of the Code of Oivil Proce- 
dure, upon which the oharacter of 
finality is impressed is an order made 
after enquiry. It does not follow, 
however, that because a claimant 
does not adduce evidence or is absent 
there are no materials before the 
court to enable it to enquire into it. 

GoxuL v. Monur BIBI 
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—_—————- ———Order XXI, 
rule 68—Suit for declaration that 
property not saleable—Haecution of 
decree—Valuation of suit, 


eWhere a suit is brought for a 
declaration that certain property at- 
tached in execution of a decree is 
pot saleable, the proper valuation to 
put on the suit for purposes of jaris- 
diction ia not the value of the pro- 
perty but the amount of the decree 
for which execution was taken out. 


Amawp! KUNWAR v. Ram NIRAN- 
JAN Das dea eee ese 


a a ee ——— Order XXL, 
rules 89, 92—Court, meaning of— 
Deposit by judgment-debior in the 
treasury—Whether deposit in accord- 
ance with rule—Auction-sale not 
set aside—Juriadiction —Itsvision. 


The word * court ” in rales 89 and 
92 of Order 21 of the Code of Civil 
Procedure means the Civil Court. 


The frovisiona of rule 89 are an 
indulgence to a judgment debtor, 
and an auction purchaser is entitled 
to the benefit of his purchases unless 
the section has been strictly and 
completely complied with. Whe- 
ther or not the section has been so 
complied with is clearly a question 
which a court has jurisdiction to 
decide, and, in the exeraise of such 
jurisdiction, if the coart has come to 
an erroueong conclusion, its decision 
cannot be interfered with in revision 
by the High Court. Hence where a 
judgment-debtor deposited the pur- 
chase-money plus five per cent com- 
pefisation for payment to the auation- 
purchaser in the treasury owing to 
the Civil Court being closod, and the 
court below refused to set aside the 
sale because on the court re-opening 
the money had not been withdrawn 
and re-deposited in the Civil Court, 
held that the coart had exercised its 
jurisdiction and even though the 
decision might be erroneous, it could 
not be interfered with in revision. 
Held also that an appeal by tho 
auction-parchaser lay from au order 
refusing to set aside a sale, 


Pagal Ran y MANZUR AHMAD se 
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Order XXI, 
rule 90—Sale in execution—-Order 
for stay obtained by fraud on court 
-- Lo ffect’ of such order—Whether sale 
iaking place on dats fized a nullity. 


An ex-parte order for stay of an 
auction sale was obfained by frand. 
and it was subsequeutly discharged 
by the Judge who had passed it. 
Before the ex-parfe order was set 
aside the sale was held aud the pro- 


perty sold. Held that the sale was 
not void. 

Toe Ganers Frour Miiits Oox- 
PANY v. SHADI Ram... ae 


————— Order XXI, 
rules 92, 98—Egeculion of decree— 
Purchaser at auction—Transfer of 
property by auction purchaser— 
Vende+ deprived of possession—A uc- 
lion-purchaser refunding money fo 
his vendee—Suit for refund of 
purchase-money—Sale not set aside 
—Suit not maintainable. 

Certain persons obtained a deorce 
against A. In execution of the 
decree oertain property was attached. 
and one B came forward with a 
claim that the property was big and 
not liable to sale His claim was 
disallowed and the property was 
sold at auction and purchased by 
St. Si sold the property to 62 
who obtained possession. In tho 
meantime B ancceeded in his appeal 
against the dismissal of his anit and 
in due course ousted S8. St had to 
refand to S2 the money received by 
him. SZ then transferred his rights 
to the plaintiffs. The auction sale 
had vot been set aside In a anit 
for refand of the purchase-money, 
held that the suit was not main- 
tainable. 

Man Monax Lat v. Gort NATH 


—— m rder XXI, 
rule 98—Execulion of decree—Sale 
in execution—Properly sold by 
auction a second time afier a pre- 
vious vale—Suit by purchaser for 
refund of purchase money—HMain- 
iainability of suit. e 

Where on the date of an auction 
sale held under the Code of Civil 





438 ' Procedare of 1£82 the jadgment- 
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property by reason of the faot that 
the property had been previously 


> gold by auction the purchasers ‘at 


the second sale acquired no interest 
by their purchase and became enti- 
tiled to maintain a suit for the refund 
of the money paid by them into 
court. 

GIRDHAR Das v. 


SIDHESHWARI 
PragaD NARAIN Sinan 


eer 


Order XX], 
rule 05, sections 116, 146—Ravi- 
sional jurisdiction of High Court— 
Another remedy open to applicant— 
Delivery of possession to transferee 
from  auction-purchassr—Whether 
transferce may apply for delivery 
of possession. < 


No appeal lies from an order deli- 
vering possession under Ordor 21, 
rule 95 of the Code of Civil Proce- 
dure, and a court entertaining an 
appeal therefrom acts withont 
jurisdiction. 


- Having regard to section 146 of the 
Code of Civil Procedure a transferee 
from an auction-purchaser is enti- 
tled to dellvery of possession. under 
Order 21, rule 95 of the Oode. 


Ordinarily the High Court doog 
not interfere where another remedy 
ig open to a party, but each case 
must be judged on its peculiar facts. 
Where, therefore, in a case there 
were no complicated questions of 
fact or law and the applicants were 
clearly entitled to possession by 
virtue of their purchase from the 
auction-purchaser, the High Gourt 
interfered in revision with the order 
digmiasing the application for deli- 
very of possession. 


Terima en ah 


e BupDHU Mīisig v. BHAGIRATHI 
KUAR tee LEE sue 

e meee Order XXII, 
rule I—Diseretion in partition 


cases. 

See Partition Act, section2 sy 

en Order XXII, 
rule i—Trial of, suit—Evidence 
concluded—A pplication by plaintiff 
io withdraw suit wih leave to bring 
a fresh one-—Application made dur- 
dg or after arguments—Leave 
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granted to bring fresh suit—Esercise 
of jurisdiction—-Revision. 

A aunit was instituted inthe court 
of the Munsif. After the evidence 
had conoluded and either daring or 
after arguments the plaintiffs applied 
for leave to withdraw with liberty 
to bring a fresh suit. He based hig 
application upon the fact that he 
had failed to give formal proof of a 
plaint which was essential to the 
plaintiffs’ success. The court granted 
leave to bring a fresh suit. Upon 
an application in revision against 
the order. held that the conrt had 
jurisdiction to grant the leave, and 
the fact that in so acting the court 
came to a wrong decision was not 
sufficient to bring the case within the 
purview of section 115 of the Code 
of Civil Procedure. 

JHUNKU Lan v. BISRESHAR Das 
Order XXIV 
rule 1—Application of, to dower 
decree. 

See Interest—Deoreta] amount ge- 
posited in part 





a pae 
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——_——-—— Order XXXII 
rules 1, 2, 12—Suit filed by minor 
without newt friend—Minor atlaining 
majority during pendency of suit— 
Application by minor to be aliowed 
io proceed with suit as major— 
Plaint ordered to be struck off— 
Order illegal— Revision. 

A minor filed a suit without a 
next friend. It was reported that 
the minor would come of age two 
days after the date when the snit 
was filed. On the date fixed for 
deciding this question an application 
signed by the plaintiff and his plea- 
der was filed in which it was denied 
that the plaintiff was a minor and it 
was also stated that if he was go on 
the date of the suit he had in the 
interval come of age and he prayed 
for permission to go on with the anit. 
The plalnt was registered and notice 
was issued to the defendant. Upon 
the defendant objecting the court 
ordered the plaint to be taken off 
the file :— 

Heid, in revision, that the order 
was bad inasmuch as the court had 
refused to exercise jurisdiction which 
was vested in it by Jaw and the 
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High Court 
revision. 


Civil Procedure Code—(contd.) Paar, 
Order XLI, 


Sofi 


could 





iuterfere in 


` ALIM-UN-NIS8A 


A 


NASIR-UD DIN HUSAIN v. ASHFAQ 
HUSAIN as. we "n 

e—a Order XXXIV, 
rule 4——Application more than three 
years after deores in appeal 

See Limitation Act section 6 
rule @—Application for decree 
thereunder—Whether application in 
execution— Limitation—When right 
to apply accrues—Limitation Act 
(7X of 1908), Sch. J, art. 181. 

An application under the provisions 
of Order 34, rule 6 of the Code of 
Civil Procedure is an application in 
the original suit for a new decree 
and it cannot be regarded as an ap- 
plication in execution. Such an ap- 
plication is governed ag to limita- 
tion by article 181 of Schedule I to 
the Limitation Act and must be 
made within three years from the 
date when the righttoapply accrued. 
Held therefore that where the entire 
mortgaged property was sold in 1911 
in execution of a decree for sale on 
a mortgege, and the mortgagee made 
a fresh application under Order 84, 
rule 6 of the Civil Procedure Code 
in 1916 (an application for a similar 
decree having been made in 1913), 
held that the application was time 
barred, and the application not 
being an application in execution of 
the original mortgage-decree, the 
intermediate application did not 
save limitation. 

MUHAMMAD ILTIvaT HUSAIN v. 





Order XXXIP, 
rul 6—Order refusing to pass deo- 
roe thereunder—Decree—Ad valorem 
couri- fee payable 

An order refusing to make a dec- 


“ ree under Order 34, rule 6 of the 


Cede of Civil Procedure must be 
regarded as a “ decree ” within the 
meaning of the definition of that 
term in that Code, and ad valorem 
court-fees must be paid on the 
memorandum of appeal presented to 
the lower appellate court and that 
presented to the High Court. 
MonaAmmap ILtiar Husain v, 
ALIM: UN-NISS4 ‘es igs 


Order XXXIV, 


137 


85 


487 


437 


rule 388—Powsr of court in appeal 
to vary decree. 


See Bengal Land Revenue Sales 
Act, section $1 oe ies 
a M Order 
ALI, rule 1—Appeal—HMemo- 


randum of appeal—Order returning 
memorandum of appeal tobe pre- 
sented to proper court. 


No appeal lies against the order of 
an appellate court returning a memo- 
randam of appeal to bo presented to 
the proper conrt. 








NUBR-UD-DIN IHAN v. PRAN 
KISHAN CHAKARVARTY... ee 
— Order Ll 

rule 22-—~-Cross objections cgainat 


co-respondent when may be enter- 


tained— Mortgage deed—Executants 


— Two females and four males. 


Plaintiff sued for sale on the basgia 
of a mortgage deed. The bond 
was held to be proved against the 
male execulants, but not against 
the females. Against the decrees 
the male executants preferred an 
appeal and the plaintiff preferred 
crosa-objections against the female 
executants who had been arranged 
on thesame side with them as res- 
pondents and contended that the 
deed had been proved against the 
females too:— Held that the plaintiffs 
were entitled to file c1rose-objeotions 
against their co-:espondents. 


Musiena BIBI v. Raw NARAIN ... 
—_——_—- —— Schedule 
JI, para 14 (0)— Reference to arbi- 
tration without intervention of court 
—Sie arbitrators appoinied—All 
the arbitrators not taking part in 
the proceedings—-dward invalid. 


Disputes, between the plaintiffs 
and defendants were referred to the 
arbitration of six arbitrators, the 
decision in the cage to be according 
to the verdict of the majority. The 
arbitratora met on two different 
dates, but on neither of those dates 
was any awatd drawn up. The 
arbitrators of the defendants did 
not agree with those for the plaintiffs 
and they withdrew from the arbi- 
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tration. They took away the records 
of the depositions of witnesses. 
Thereupon on a third date tbe arbi- 
trators for the plaintiffs recorded the 
evidence afresh. and took fresh 
proceedings in the absence of the 
defendants and their arbitrators and 
gave an awaid:—eld that all the 
arbitratora not. having taken part in 
fresh proceedings on the third date, 
the award so passed by the arbi- 
tratora was invalid on the face of 
it under paragraph 14 (c), schedule 
II to the Civil Prooedure Code. 


Kary HARAN PANDE v. GUPT 
Nata MISRA he ae 

Common intention — Deaih 
caused by several persona. 

See Penal Code, section 304 


Companies Act (Vl of 1882), 
section 169—A ppeal—Order in wind- 
ing up proceedings under that Aci— 
Order paased after new Act came in 
force—Order dircoling preferential 
payment. 


Anorder directing a preferential 
payment to be made to a creditor is 
one which relates to aud is an in- 
cident of the windiog up, and the 
right of appeal is an incidént of the 
winding. 

When the liquidation of a com- 
pany began under the Act of 1882 
but the order complained of was 
passed after the Act of 1313 was 
passed, heid notwithstanding that 
section 169 of the Aotof 1882 
would govern the-right of appeal 
and consequently no appeal lay. 

Tse PEOPLES INDUSTRIAL BANK 
v HAR KISHEN LAL «e sas 

Compensatlon—Land acquisi- 
tion, basia of 
aaa Acquisition Act, section 
8. 

Compromise — Decree on—Plain- 
tif to emecuie decree on payment or 
deposit of sums of money—Money 
remitted by money order—No des- 
posit as required by decree—Mort- 
gage made by defendant as pte- 
liminary to sale of property 
provided in compromise—Whether 
decree exzecuiable, 

In a suit for dower a decree was 


'e made in terms of the compromise 
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entered into in tho suit. The terms 
were (1) that the defendant would 
sellto the plaintiff property worth 
Re. 12,000; (2) that the plaintiff was 
to pay a deposit in court the price 
of the stamp, the registration-fee 
and another sum of Rs 15 and if he 
did not do so his claim would stand 
dismissed with costs except for 
the sum of Rs. 700 due to a credi- 
tor; aud (3) that an agreement wasg 
to be executed within-three months 
from its date containing the terms 
of the compromise. The agreement 
wasin fact executed and it contain- 
ed hypathecation ofthe very pro- 
perty which was to be cold to the 
plaintiff by the defendant. The 
plaintiff, however remitted the price 
of the stamp, the 1egistration-fee 
and the sam of Rs. 16 by money- 
order to the defendant which was 
refused by the latter, the plaintiff 
then applied for the execution of the 
decree and he asked for the sale 
of the property. The defendant ob- 
jected that ‘the price of the stamp, 
the registration-fee not having been 
paid or deposited the plaintiff lost 
hia right and that the plaintiff could 
not apply for sale but must bring 
a suit for sale on the mortgege: 
held (1) that the mortgage was a 
collateral gecurity and tbe plaintiff 


could sell the property to realise hia . 


claim ag a money deoree; (2) that 
the remittance by money-order was 
not a ‘payment ” ander the com- 
promise. 


INAYAT-ULLAH KHAN v. LASH- 


MAT-ULLAH KHAN oe aes 


Consideration — Non-payment 
of part or whole of, effect thereof. 


Where parties enter into a bar- 
gain for the sale of property of any 
nature, if the real intention is that 
the right to the property should pass 
the. mere ,fact of non-payment of 
part or even the whole of the consi- 
deration will not make the deed of 
fictitious. The non-pass- 
iog of the consideration may often 
be very strong evidence that the 
deed was not intended to operate. 


ALAMDAR Husain v. Morr Raw se 
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Constructlon of Statutes — 
of 


Deores for profits—Liability 
lambardar. 


See Agra Tenancy Act, section 164 


ontract, breach of —Covenani 
of title—Limitation. 
See Limitation Act, article 116... 


Contract, meaning of— Village 
Chaukidari Act. 


See Limitation Act art, 113 shi 


Contract Act, (Act IV of 1872), 
section 16—Undue influence—Un- 
conscionable bargain—Eapectant heir 
—English equitable rules inapplic- 
able to Ind:a—Ultimaie result of 
dealings not conclusive that they are 
unconsctonable—Compounding of in- 
terest not necessarily oppressive— 
Tllustrations to Indian Statutes, their 
legal effect. 


Questions as to undae influence, 
unconscionable bargains, and deal- 
ings with expectant heirs, mnst be 
decided on the provisions of the In- 
dian Contract Act, 1872, as amend- 
ed by the Indian Contract Amend- 
ment Act, 1899 and these alone. 
The principles on whioh English 
Courte of Equity deal with similar 
questions are entirely inapplicable. 


In money lending transactions the 
mere fact that the sum ultimately 
claimed exceeds enormously the 
amount originally advanced fa no 
gronod for holding the transaction 
unconscionable It must also appear 
that there is something unconsoion- 
able either in the original dealings, 
or inthe subsequent stages of the 
"transaction. 


Ey making short term loans and 
‘insisting on capitalising the interest 
immediately it falls due, a money- 
lender may pile up compound interest 
at an oppressive and uuconscionable 
rate. But there is nothing inherently 
wrong or oppressive in his securing 
interest upon interest after the in- 
terest has been due and unpaid for a 
considerable time. 


Their Lordships in this case agreed 
with the lower courts that the In- 
dian Contract Act throws upon the 
person dealing with an expectant 
heir and in a position to dominate 
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the latter's will the burden of show- 
ing that he has not used his position 
to obtain an unfair advantage, but 
held it wunecossary to decide whe- 
ther such a situation in fact arose 
here. 


The illustrations to an Indian 
Statute are to be taken ag part of the 
Statute, 

BALLA MAL v. AHAD SHAH P, 0. 


re eae nn — NECRO 8O ia 
Wagering coniraci—COommon inten- 
iion io wager esseniial—Speculation 
not equivalent to wagering —Bombay 
Act Iil of 1865, sections 1, 8— 
Pakka- Adatias— Their position. 


Speculation does not necessarily 
involve a contract by way of wager. 
To constitute such a contract a com- 
mon intention to wager is essential, 
The mere fact that one party toa 
contract for sale of goods did not 
intend to deliver, even if known 
to the other party, does not vitiate 
the contract, unless there ig a bar- 
gain or understanding between the 
parties that delivery is not to be 
called for. 


BHAGWANDAS PARASRAM v. 
Buasors1 RUTLONJI BOMANJI P. o. 


Section 65— 
Infant — Contract— Money lent —~ 
Fraudulent misrepresentation as to 
age— Equitable relief —Costs— Dis- 
cretion — Interference by appellate 
court. 


A minor canuot bo made to repay 
money which he has spent merely 
because he received it under a con- 
tract induced by his fraud. 


The plaintif brought a suit for 
sale on two mortgago bonds. The 
defendant pleaded that at the time 
of execution of the bonds he was a 
minor. There was no allegation nor 
proof that the defendant bad made 
any fraudulent misrepresentation as 
to hia age whereby he had induced 
the plaintiff to advance him money :— 
Held that the plaintiff was not ou- 
titled to recover. 

The court below had deprived the 
successful defendant of his costs 
because in its opinion he was respon. 
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sible for the litigation. There was 
also no proof of any wrongful con- 
duct on the part of the defendant:— 
Held that there being no evidence 
of this faot, the successful defendant 
ought to have been awarded costa. 


Where the Judge- has given his 
reasons and all the circumstances are 
before the Court of Appeal, the 
Oourt of Appeal can, if satisfied that 
the discretion has not been judicially 
exercised, interfere with it and make 
the order which the court below 

ought to have made. 


RADHEY SHIAM v. Binary Lar... 

——— section 69- 
application of—Property sold sub- 
ject to morigage— doney left with 
vendee to pay it off—Suit for pre- 
emption—Pre-emptor directed under 
decree to pay full price—Money 
withdrawn by vendee— Mortgage not 
discharged by him—Suit by mort- 
gagee decreed against pre emptor— 
Pre-emptor discharges decree to save 
property—Suit to recover from ven- 
dea money so paid—Vendee not 
liable, - 


Certain property was sold subject 
to a mortgage. The vendor left 
money in the hands of the vendee 
sufficient to discharge the mortgage. 
A suit was brought to pre-empt the 
sale bat the decree made the pre- 
emptors liable to the vendees for the 
entire money and not for the amount 
actually paid by the latter. The 
pre-einptois paid the whole of the 
gale consideration as directed in the 
decree and got possession. ‘The 
vendeey did uot pay off the mort- 
gage but withdrew from court the 
money deposited by the pre-emptor 
The mortgagee brought a suit for 
sale which was decreed and the pie- 
emptors in order to save the property 
from gale paid of the amount due to 
the mortgagee. They then brought 
a suit to recover from the vendees 
the money so paid by him. ° 

Held that the plaintiffs were uot 
entitled to recover igasmuch aa there 
was no contractual liability between 
the plaintiffs and the defendants nor 
was there that liability which the 
® law implies under circumstances 
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where one man is compelled to pay 
money for which another is legally 
liable. 

Ram RICHOHA PRASAD TEWARI v. 
RAGHUNATH PRASAD TEWARI a 

—— section 70— 
Sale—Money left with vendees for 
payment to morigagees —Property 
mortgaged to secure the sum due 
different from property sold—Ven- 
dees paying interest to mortgagees 
owing to delay on the part of vendors 
to get sale-deed registered—Suit for 
unpaid purchase-money—-Vendees 
claiming set-off in respect of the in- 
terest paid—Graiuitous payment. ` 

Certain immoveab]: property waa 
sold and the vendors left a portion 
of the consideration in the hands of 
the vendees for payment to certain 
of their (vendora’) creditors who 
held a mortgage over property other 
than that sold. Owing to delay in 
the registration of the sale-deed 
which was due to action on the part 
of the vendors, the vendees did „not 
pay the money to the creditore. 
When; however, the sale deed was 
registered and the vendees tendered 
the money left with them to the 
creditors, the latter refused to accept 
it without the interest which had 
accrued in the meantime. The ven- 
dees paid the interest also. In a 
suit brought by the vendors for re- 
covery of the unpaid portion of the 
purchase money the vendees claimed 
a sot-off in respect of the money 
thoy had to pay to the vendors’ 
creditors as interest :—Held that the 
vendees were not entitled to recover 


(he amount claimed inasmuch as the , 


money paid as interest was a gratui- 
tous payment, the property mort- 
gaged to secure the sum due to the 


-creditors being no part of the pro- 


perty sold, and the fact that the 
vendors benefited by the payment 
was immaterial. 

BURAJ BHAN v. Hasnim BEGAM ... 
———— —Sestion 176 
—Honey advanced on pledge of or- 
naments—Sale by pawnes— Reason- 
able notice of sale to pawnor— 
Meaning of. 

Section 176 of the Contract Act 
does not contemplate that the pawnee 
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should give the pawnor information 
of the actual date, time and place of 
sale. The expression ‘ reasonable 
notice of the sale’ meang an intima- 
tio% of an intention to gell and it does 
not necessarily mean that a sale 
should be arranged beforehand and 
that due notice of all the details 


INDEX 
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should be given to the pawnor; all ’ 


that the law intends is that the 
pawnee should give the pawunor s 
reasonable time within which to 
exercise his right of redemption and 
proceed to sell if the property be 
not redeemed. His right is analogous 
to that ofa eellor’s right to re-sell 
the goods sold andthe two righta 
must be exercised in more or less 
the same method. 


A pawnee gave to the pawnor a 
notice that unlegs the articles pledged 
were redeemed within a fortnight, 
he would sell them without further 
reference, but omitted to apecify the 
actual date, time and place of the 
sale. Hethen sold the articles but 
the debt waa not fully paid off. In 
a suit for the balance the pawnor 
contended that the notice was not 
reasonable because of the omission 
to specify the actual date, time and 
place of the sale:—Held that the 
notice was reasonable. 


Kuxs BEHARI LAL v. Tae BEHAR- 
GAVA COMMEROIAL BANK 


—— — Section 852 
—Parinership—Right to a dissolu- 
tion--How far affected by terms of 
partnership contract—-Power of 
Gouri to decree dissolution. 


A‘partner’s claim toa decree for 
dissolution rests, in its origin, not on 
contract, but on his inherent right to 
invoke the court’s protection on 
equitable grounds, in spite of the 
terms in which the rights and obli- 
gations of the partners may have 
been regulated and defined by the 
partnership contract. 


It is not therefore a contravention 
of section 252 of the Indian Con- 
tract Act for a partner to seek- dis- 
solution, or for the court to decree 
it, though the partuership agree- 
ment contemplated .the continuance 
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of the partnership beyond the date 
at which the suit was instituted It 
is to meet the precise predicament 
that a partnership is not terminable 
at will that tho court’s power to 
deoree dissolution Is conferred in the 
events enumerated in section 254. 


RAHMAT UN-NISSA BEGUM v. PRICE. 


Contribution—Suit for—Satse- 
faction of joint-debt. 


See Provincial Small Cause Courts 
Act, seotion 26 


Costs— Joint-decres for costs 
agamst defendants claiming under 
separate titles— Defendants wrong- 
dosrs—Suit for contribution—Suit 
not maintainable. 


N got a half share ia oertain pro- 
perty under a deed of gift exeonted 
by J. AR got a half share in the 
game property ander a separate deed 
of gift also executed by J. B and Z 
alleging themselves to be owners 
broaght a suit against N and R to 
recover their shares in the property. 
R did not defend the suit, and V 
contended that the suit had been 
brought in collusion with R The 
suit was decreed (it being found that 
N and R each had separately in his 
possession a share to which B and 
Z were entitled) and costs were 
jointly awarded against them. The 
whole of the costs was realised from 
N alone. Ina guit for contribution 
by N against E, held that the sait 
would not lie, N and # being in- 
dependent wrong-doers whose in- 
terests were in conflict. 


NANDLAL SINGH v. 
SINGH s.e 


Bent MADEO 
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Court-Fees Act (VII of 1870), 
section 7, cl. 1i—Suit for declaration 
ihat plaintiff is an occupancy tenant 
Agra Tenancy Act (fl of 1901), 
secon 95 — Court-fee payable on 
memorandum of appeal. 


In a suit to establish or disprove 
aright of occupancy fhe plaint or 
memorandum of appeal should bear 
a court-fee of eight annas as provid- 
ed in Article 5 of Schedule II to the 
Conurt-Fees Act, and section 7, clause 
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_ IL of the Act does not apply to such 
a suit. 

RATAN SINGH v. kai KaRAN 
——— —— Section 7 
(i) and (vi)—Suit for pre-emption— 
Consideration stated tn sale deed 
as Rs. 44,000, plaintif alleges a 
smaller consideration—Suit decreed 





in respect of some property on pay- , 


ment of Rs. 21,000—Court-fes pay- 
able on memorandum of appeal— 
Appeal divisible inte two parts. 


A ‘shit for pre-emption was 


brought in respect of five villages, on . 


payment of Rs. 2,500 as considera- 
tion. 
the sale deed was Rs. 44,000 The 
suit was dismissed in regard to three 
of the villages and it was decreed 
in respect of the other two on pay- 
ment of Ra. 21,000. It was held that 
_the consideration was Rs. 44,000. 
The plaintiff preferred au appeal 
against that decree and paid a conrt- 
fee on five times the Government 
revenue of all the five villages on hiy 
memorandum of appeal ;—Held 
that the appeal was divisible into 
two parts ; that, ‘in respect of that 
partin which the question related 
only to the sale consideration the 
plaintiff mast pay ad valorem o urt- 
fee on the difference between the 
amonuts alleged as the sale price 
on the one side and decreed on the 
other, and that in regard to the 
other part in which the right of 
pre-emption was in dispute he need 
only pay court-fees on five times the 
Government revenue, 


_ABINASH CHANDRA ð. 

CHAND .. - nis me 
————— Section 7 
«~—Application of. 


Seo Court-Fees Act, Atticla 5 


SHEKHAR 





——— Section 7, 
ol. iv. (c)—-Ad valorem /ee—Suit 
Jor sale on mortgage— Defendant sets 
up prior charge—Court disallgws 
defendant's claim—Appeal by de- 
fendant—Court Fees payable on 
memorandum of appeal. 


A suit for sale was brought upon 





foot of a mortgage. One of the 


defendants pleaded that. she held a 


r 


The consideration stated in 
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decree for dower against the mort- 
gagor for the payment’ of which 
the property had been made & secur- 
ity The plaintiff paid ad valorem 
court-fees on the amount of his 
claim. The court decided that the 
plaintiff's mortgage was prior in 
date. 
in her appeal sought that her securi- 
ty should have priority. She paid 
the same court- fess on her memoran- 
dam of appeal as the plaintiff had 
paid on his plaint :—Held that the 
defendant must pay ad valorem 
court-fees on the amount of her 
mortgage inasmuch as she was seek- 
ing a declaration with a consequen- 
tial relief 


Mori Breau v. HAR PRASAD 
Criminal misappropriation— 


Letter taken away from table—In- ` 


gredienis of offence. 
See Penal Code, section 403 pai 


Criminal Procedure Code 
(Act V of 1898), Section 4—~Com- 
plaint——Perjury—Sanction, want of 
~ Trial segat. 


S obtained a decree for Rs. 8-3 
against B from the Revenue Court 
on May 2nd, 1917. We applied for 
execution of the deoree on May 19, 
1917, and in the application he stated 
the date of the decree as June 20, 
1917 and the amount dne as 
Ra. 16-11-0. Attachment was levied 
for Ra, 17-5 6 which wag paid by B 
and § granted a receipt in fall to B, 
Subsequently S filed an application 


in the court which had exeonted the . 


decree stating that he had made a 


mistake and that the amount due to, 


him was Rs 8-3-0 and no more. 
Three days prior to that °B had 
applied for sanction to prosecute 9. 
No proceedings under section 476 of 
the Criminal Procedure Code were 
taken nor was any sanction granted 
but the 
class, wrote a letter to the District 
Magistrate in which he stated all the 
facts and concluded by saying. ~I 
beg to solicit orders.” The Sub- 
Divisioual-Officer through whom the 
letter was intended. to be submitted 
to the Distriot Magistrate instead of 
doing so, himself ordered the proge- 


a 


w 3 


The defendant appealed and. 


Assistant Collector, 2nd. 


bah 
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cution of S and issued process. The 
case was tried by him and § was 
conyicted of offences under sections 
193 “and 210 respectively of the 
The conviction 
and sentence were affirmed by the 
Judge :—-Held that the 
letter written by the Assistant Colleo- 
tor to the District Magistrate in 
which the former did not ask that 
any action" should be taken by the 
Magistrate nor iutended that the 
Magistrate should proceed according 
to law against S did not come 
*within the meaning of a “complaint” 
under section 4 of the Criminal 
Procedure Code, and there being no 
complaint, the trial was illegal. 


SHEOSAMPAT PANDE v, EMPEROR... 


toca Reali one 15. 
&50—Rules framed by Local Govern- 
ment, validity of-—~ Honorary Alagis- 
traies—Absence of member—Hear- 
ing of cdése by one Bench and 
judgment pronounced by another. 


The Local Government by virtue 
of the power conferred on it by 
section 15 of the Criminal Procedure 
Code, appointed three persons as 
Honorary Magistrates, aud also pro- 
vided that two of them at one time 
might forú a quorum. Certain per- 
sons were placed upon their trial 
under the Gambling Act, before a 
Bench consisting of two of sach 
members. The case was heard by 
them but the delivery of the judg- 
ment was postponed. On the day on 
which judgment was pronoanced one 


PAGE. 


~ 


of the members who ’ constituted the . 


Bench on the former occasion was 
re-placed by another of the members 
appointed and he had nol heard the 
evidence elc, in the case. Jadg- 
ment was given. convictirg the 
socused :— Held, in revision (1) that 
the rule appointing three persous to 


constitute a Bench of Honorary. 


Magistrates was not ultra vires, and 
that the quorum would be veated with 
all the powers conferred on the 
Bench ; (2) that as one of the mem- 
bers on the second occasion when 
judgment was pronounced did not hear 
the evidence efo., it was difficult to 
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say that the accused were not pre- 
judiced and consequently the trial 
was illegal 


MATHURA v. EMPEROR 


— -Section 107 
—Accused convicted of riot by ` Ma- 
gistrate first class—-Conviction 
affirmed by District Magisirate— 
Security for good behaviour ordered 
—FParticular individual ordered io 
be surety —Jurisdiction. 


A District Magistrate has no jaria- 
diction in affirming a conviction for 
riot to order the accused to give 
security to be of good behaviour uor 
has he jurisdiction to order that a 
particular individual should be a 
surety. 

MAHABIR v. EMPEROR 
= —Section 107 
—Wrongful act — Jurisdiction of 
Magistrate to order security to be 
given. ` 

Where there was already a oaitle 
market and certain persons intended 
to open ancther cattle market upon 
their own land not far from the older 
market and the Magistrate apprehend- 
ing that there would be a breach of 
the peace consequent thereupon 
bound over the latter under secfiou 
107 of the Code of Criminal Pro- 
cedure, held that the order waa 
illegal, the section being confined-to 
cases where the Magistrate was iu- 
formed that a person was likely to 
commit a breach of the peace or to 
do any wrongful act which may 
occasion a breach of the peace. 


Mago v. KiMPEROR 


eae 





tne 








Section 107 





— Notice, sufficiency of. 

Under section 107 of the Criminal! 
Procedure Code there may be cases 
in which a Magistrate of the first 
class apon mere informatiou to the 
effect that a persou is likely to dis- 
tarb the public tranquillity without 
any information being given of that 
person’s intent to do any wrongful 
act, may issue a notice in writing to 
such person giving the substance of 
ihe information received withogt 
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specifyiug any definite acts which 
that person intends to commit. 


Jaguyr Rar v. EMPEROR RR 


-——-Seciion 110 
—Person ordered io produce sureties 
— Sureties not residents of the same 
police district and who helped accus- 
ed in his defence—Sureties not im- 
proper. 

The mere fact that a person order- 
ed to produce sureties under section 
110 of the Criminal Procedure Code 
gives as security two persona who 
are residents of a different police 
district and who helped him in his 
defence will not make them impro- 
per ag sureties and the Magistrate 
should not refuse to accept them, 


GOBARDHAN v. EMPEROR er 


ne nn arene SACliON 110 
— Security for good behaviour— 
Offence alleged must be proved by 
relevant evidence—Evidence of gens- 
ral repute not sufficient. 


In a proceeding under section 110 
of the Code of Criminal Procedure 
any particular offence alleged against 
the person or persons called upon to 
furnish security must be proved by 
relevant evidence and not by evi- 
dence of general repute that he or 
they are habitual offenders. 


INDAR vy. EMPEROR 


a a ee Section 110 
Jánd ( ae Sor good be- 
ad livelihood—Facis to 








(a) 
haviour— 
be proved. 


Ishwari Dutt was called upon to 
farnish security for good behaviour 
on the charge of habitually commit- 
ting extortion and of being so despe- 
rate and dangerons as to render his 
being at large without security 
haxardous to the community, All 
that was proved against him was 
that he promoted litigation and had 
considerable influence with paiwtris. 
No instance of his having committed 
extortion was found:—AHeld that 
under the circumatances the order 
was not justified. 


In order that a man might be held 
to ba a man of desperate and dan- 


INDEX 


PAGER, 


567 


208 


Criminal Pro: edure Code 
—(contd.) 


gerous character, within the meaning 
of section 110, it must be shown 
that he had such a reckless disregard 
of the safety of the person aud pro- 
perty of his neighbours that his 
being at large would be detrimental 
to the commanity and the fact that 
a man had considerable influence 
with paiwaris was not sufficient to 
raise that inference. 


IsHwar! Dorr v. Emperor >” as 


——Sections 118, 
514—Accused asked to furnish per- 
sonal security and provide respect- 
able surely—Surety offering house 
as security reported respectable and 
the house worth Rs. 500—Security 
not accepted-— Revision. 


A person was ordered, under sec- 
tion 118 of the Criminal Procedure 
Code to furnish a bond of Rs. 200 
and arespectable surety. <A surety 
came forward and offered security 
in the shape of house-property. The 
surety was reported to be reapectable 
and the house worth Rs 500. The 
Magistrate rejected the security pur- 
porting to act under section 514 of 
the Criminal Procedure Code,:—Held 
that the surety being respectable 
and the house worth Rs. 500 should 
have been eccepted though it was 
true that only moveable property 
could be attached and sold during 
surety’s life-time for recovery of 
penalty. 


NANBE v. EMPEROR see 


ee a SO 125 
Security to keep the peace—Power, 
of District Magisirate—Jurisdiction 
of High Court. 


A Magistrate of the first class or- 
dered certain persons to execute a 
bond to keep the peace. The persons 
to be bound over applied to the Ses- 
sions Judge to revise the order. 
The Sessions Judge, was of opinion 
that the applicants should not bave 
been bound over. e made a refer- 
ence to the High Court with a re- 
commendation that ths order shou'd 
be set aside :—Held that where tho 
order was passed by a Magistrate 
subordinate to the District Magis- 


Mu ee 
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trate, the record should, under seo- 
tion 125 of the Code of Criminal 
Procedure, be laid before the Dis- 
tot Magistrate to deal with the 
matter, 

Where a Code givesa particular 
court jurisdiction to act in certain 
matters, itis that court which should 
be applied to and not the High Court. 

LAIJI v. EMPEROR ... 





Section 145 
—Proceedings under——Whether Go- 
vernment of India Act applies, 

See Government of India Act, 
section 197 eee nes 
nen ee DECON 196 
—Sanction—Refusal by appellate 
court to revoke it— Computation of 
six months’ period—Starting point 
— Date of original sanction. 


Held that the period of six months 
daring which a sanction granted 
under section 195 of the Code of 
Criminal Procedure remains in force 
is to De computed from the date of 
sanction “ given’’ by the court who 
fret granted it and not from the date 
of the order of the court refaging to 
revoke it. 

Trax RAM v. DALIP SINGE u 


me e nee meee —— Sections 195, 
487—Penal Code (Act XLV of 
1860), section 174—Accused guilty 
of disobedience of order to appear— 
Magistrate convicting accused —Con- 
viction illegal. 

A peraon was ordered by a Magis- 
trate to appear before him which 
that person failed to do. He was 
thereupon convicted by that Magis- 
trate under section 174 of the Indian 
Penal Code and fined Rs. 10 :— Held 
that having regard to section 487 of 
the Oriminal Procedure Code the 
Magistrate whose order had been 
disobeyed could not try the case, 
it being a case within the purview 
of rection 195. 

Dro SARAN TEWARI v. EMPEROR... 


ippa QE EE Aa 





437—-Complaint summarıly dis- 
missed— Further enguiry— Notice to 
accused not necessary 


Whero an acoused person was not 
called upon to appear in the first 





ene 


———Sectrons 2038, - 
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instance and where an order 


Was 
only made under section 203 of 
the Code of Criminal Procedure the 


issue of a notice is unnecessary 
when the order is set aside. 


LIAQAT Husain v, EMPEROR “ee 


Ch. XVIL, 
Sections 209, 250 and 255—Powes 
and duties of Magist:ate—Offence 
triable by Court of Session—HMagis- 
trate discharging accused—Order 
directing complainant to pay compen- 
salion— Order illegal. 


Several persons were charged be- 
fore a Magistrate of the first clasg 
with an offence under section 494 
of the Indian Penal Code. He dis- 
charged the accused and ordered the 
complainant to pay compensation :—- 
Held that inasmuch as the Magis- 
trate had no jurisdiction to try the 
case (it being neither a warrant nor 
& summons cass) the order directing 
payment of compensation was ille- 
gal; all that the Magistrate could do 
was to follow the procedure laid 
down in Chapter XYII of the Code 
of Criminal Procedure in which 
chapter neitber section 250 nor sec- 
tion 253 found a place, 


Held also that in a case triable by 
a Court of Session the Magistrate 
under section 209 of the Code of 
Criminal Procedure is not authorised 
to write a judgment; all that he is 
empowered to do is to record reasons 
for a discharge, if he make sach an 
order aud to pass the order. 


Harr Ram v. GANGA SAHAI see 


Section 250— 
Compensation order tn pay whan 
illegal. 


See Criminal Procedure Code, sec- 
tion 209... eee eae 


a  ————Stclion 250— 
Compensation to accused in erimi- 
nai casc—Complete discharge or 
acquittal. 


The accused was charged under 
sections 506 and 500 of the Indian 
Penal Code but convicted under gec- 
tion 500 being acquitted ander gec- 
tion 506, The Magistrate ordered 
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the complainant to pay compensation 
for bringing a frivolous and vexa- 
tious charge under section 506 of 
the Penal Code:—Held that the 
order directing payment of the fine 
was illegal inaemuch as section 250 
of the Criminal Procedure Code could 
only operate where the trial or 
’ enquiry ended in the avqualified dis- 
_charge or acquittal of the accused. 


MUHANMAD ALI KHAN v. RAJA 
Ram SINGH See one 


Section $04— 
Fatal assault by three persons acting 
in concert, 


See Criminal Procedure Code, sec- 
tion 37. aes t.b LE 


—— a —— — —-— Seciion 8§0-— 
Validity of rules framed by Govern- 
ment, 

See Criminal Procedure Code, geo- 
tion 15. es oe 





ee ae 


a¢ rX s. 
wee eta w 
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—Ceases to exercise jurisdiction 
therein — Transfer—-Magistrates— 
Case transferred from one Magis- 
iraia to anciher— De novo trial. 


Section 350 of the Criminal Pro- 
cedure Code applies as much to cases 
in which a Magistrate ceases to exer- 
cise Jurisdiction so far as the pati- 
cular case in question is concerned 
by reason of its transfer to another 
court as to cases in which the Ma- 
gistrate ceases to exercise jurisdio- 
tion by reason of his own death or 
transfer to another post. 

Ram Dass v. EMPEROR ses 

e ee miae ne an Section 428 
(b)—Power of High Courit—Alier- 
inĝ conviction and section— Robbery 
—Thres persona atiacking one— 
Death caused by blows inflicted by 
all three—All guilty of murder. 


Where three persons attack one 


and strike him blows with lathis ° 


which result in his death, all the 
three are equally guilty of the 
offence of murder. An appeal 
against a conviction opens out the 
entire case, and an appellate court 
being empowered under section 428 
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(b) of the Criminal Procedure Code 
to alter the finding, may record a 
conviction foran offence of which 
the trial court has fonnd the accus- 
ed not guilty. 


DULLI v. EMPEROR © woe 


+ --—— Sectiong 428, 

485— Procedure — Evidence of a 
witness not taken by first courl— 
District Magistrate ordering a re- 
trial in appeal on this ground— 
Order not justified —Revision. 


Where a District Magistrate or- 
dered are-trial of an accused person 
on the sole defect in the procedure 
of the court of first instance that 
certain evidence had not been 
brought upon the record which 
ought to have been there, the High 
Court in revision set aside the order 
for re-trial and directed the District 
Magistrate to sammon and examine 
the witnesses named by him. e 


IsHWAR PRASAD v EMPEROR a«a. 


. Section 486 
—Rerision— High Court, powers of. 


| ae 








ie 


Hight persons were charged with 
offences under various sections of 
the Indian Penal Code. Three of 
the accused had not been arreated 
when the proceedings were initiated 
bat they surrendered at a late stage, 
The other five accused were acquitt- 
ed by the trying Magistrate. The 
oase of the three aconsed who had 
surrendered themselves lator rested 
on the same evidence, and on the 
lrying Magistrate asking for orders 
from the District Magistrate as to 
whether the prosecution againet 
them should be continued or not, 
the latter ordered the continuance 
of the proceedings and transferred 
the case to another Magistrate, 
although it was held that the pro- 
secution cculd not succeed upon the 
evidence on the record :—Held that 
the High Court was competent in 
revision to set aside the order of the 
District Magiatrate and quash the 
proceedings. 

Ja} NARAIN LAL v. EMPEROR os. 
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—High Court tae a rset | 
T ? rt, revisional powers nn Sec 
Quashing of proosedinga not a —Summary dismiseal of eat ee 
ine Hi AAA A —Further enquiry ordered ee 
e High Court in the e i See Crimi 
on vested in it under seater 435 tion 203 ees al Procedure Code, seo- 
pc of Criminal Procedure i te tn oe a 
` l e proceedings initi : ee: eolion 48 
a this kra ee error ec Sats by Sessions Judge to 
ne Tadiaw Pei Oade “ine ` igh Court—Acquitial by Magis- 
no advanta KO trate- ecommendati i 
ge woald be gained by Jud on by Sessions 
continuing them. ) ge for re-irial—-No appeal b 
Coairan Lar v. E D ee acquit. 
E nna. i 734 a elay—Re-irial not ordered. 
—Acecused discharged by Magi b ere oertain persona havin 2 
irate—District Ha gisisaia AAA een tried for an offence under sec- 
further ingury—No i ie a read with cecon 847 of the 
— Judicial discretion in such ie ie ie May oy Code were sequilied: by 
Nothing in secti 1916 gistrate on 4th December 
eae 2 section 487 of the , and a revision having b 
SEO a ocedare requires ais against the order by the aag 
otice to be pi p ainant ; 7 
accused person who hae es ed by the Deal Gave ane i 
charged before further inquiry into siona Judge referred Ae aid 
his case is ordered A the Higi e e cage to 
authority, that i i i a a Tee Court son. Shi January 
>t is, by the Hi 3 crecontniéndi -tri i 
Gourt, or the Sessions Judge. or igh that haviig osad to tha a ie 
District Magistrate. Nevertheless of time, a re-trial was eons ee 
aga matter of judicial discretion it Ram SA pa 
is adviseable that prev : MBHARI Tewari v. Raz- 
: previous notice MAN NAIK 
should issue when the matter for eae «. 378 
consideration fs the eetting aside of . as Secti 
7 order of discharge in favour of — Order refusing to grant anini = 
the accused person who has been Appeal to District Ma, a. 
nua before the court to answer against order—Appeal te agistrate | 
e facts alleged against him dismissed— District M aad 
ABDUL LATIF v. E l arä agistrate set- 
M PEROR os» 298 ting aside the order refusing sanction 
Lasts Section 487 after dismissal of appeal—Order 
pe tei in il avai es illegal—Hevision. 
—Chargs framed— Accused cali One L filed a i 
upon to plead— Accused loaloa hs Jace: CoD ee pone B 
i guilty—Accused not convicted — Penal Qode. It was dismts ae 
Order tantamount io aoguilial— bench of Honora Mapi are 
Jurisdiction— Revision. B applied to them Por pans 
Where in a warrant oase the prosecate L which aeria lon oa 
charge having been framed the ao- refused. Inthe meantime L aed = 
cused was called npon B to recover the money i 
ponto plead and : y in respect 
he pleaded not guilty and the tryin of which he had complained against 
Magistrate did not convict him held D. Danng tho. -pridonoy or the 
that the effect of the order was that ` suit B appealed to the District 
ihe acouved’ had. baon. adgoided Magistrate against the order refue- 
(though the Magistrate wrote “‘ dis- Ing to grant sanction. The District 
charged ”) and that the District Magistrate dismissed the appeal till 
Magistrate had no juriadiotion to the sait was decided. When the 
order a farther enquiry Civil Court decided the suit against 
Canots LiLo. Exprron aai x B again moved the District 
agistrate who granted the ganotion ° 
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sought for and set aside the 
court’s order :—Held, on 
that the order was illegal, the Dis- 
friot Magistrate having become 
functus officio with respeot to the 
appeal when he dismissed it. Tem- 
porary dismiesals of appeals are uu- 
known to the law. 


LAOHMI NARAIN v. BIXDRABAN ve. 


——Section 489 
— Revenue appeal pending before 
Collector—Collector decides receipt 
filed in the case not genuine—No 
steps taken as Collector—-Order for 
prosecution passed as District 
Magisirate—Illegal. 


The Collector of a district in deoid- 
ing a Revenue appeal came to the 
couclusion that a receipt filed in the 
case was not genuine. He took uo 
stepa in this connection as Colleotor 
but acting as District , Magistrate 
committed the case to a Subordinate 
Magistrate for trial :—Held that the 
High Court had jurisdiction to iv- 
terfere in revision, the order passed 
by the District Magistrate being 
ulira vires. 


Ram BAHAI v, EMPEROR ae 


lower 
revision 


D ntentetatiteemessanenianal 








A NS Bani, tt 


mma Section 477, 
scope of— Perjury—Sessions Judge 
refusing adjournment to acoused— 
“Summary irial—No defence by ac- 
cused owing to refusal of adjourn- 
ment Revision- regular exercise 
of jurisdiction. 


Section 477 of the Code of Crimi- 
nal Procedure gives to the court of 
Session power to charge a person for 
any offence referred to in vection 
195 and committed before it! and 
adso it gives that court power to try 
any person for the charge it has 
framed ; but the section nowhere 
lays down that the trial is to bea 
summary ove nor doss it demand a 
decision which is to be more prompt 
and speedy than that of any ordinafy 
trial, 

Hence where a Migistrate charged 
& witness with having given false 
evidence before him in oounestion 
a with a trial and at once proceeded 


INDEX 


PAGE 


210 


68 


Criminal Proeedure Code 
—(concld.) 


with the trial and refused to grant 
an adjournment prayed for by the 
accused for the purpose of taking 
legal advice to put in his defence, 
and in consequence the accused re- 
frained from making any defence, 
held that the court in so acting had 
acted hastily and irregularly in the 
exercise of its jarisdiction and the 
trial and conviction were bad in law. 


Hapiyar KHAN v. EMPEROR T 


Section 487 
—~Disobedience of courts order— 
Jurisdiction to try. 


See Criminal Procedure Code sec- 
tion 195... pe! kas 


mam ne Sechion 512 
— Evidence taken against an accused 
person who has absconded—Condi- 
tion precedent to ihe use of such evi- 
dence. 


The mere fact that a Magistrate 
did not recite in his order a finding 
that there was no immediate prés- 
pect of the arrest of the accused 
who, he clearly found had abecond- 
ed, does not render the evidence 
taken by him, under section 512 of 
the Criminal Procedure Code, inad- 
missible against them when arrested. 


BHAGWATI v, EMPEROR aus 


a I peat DS 








ee ——- ——~ Seection 526 
(¢)—Transfer of case—Allegation 
that justice more likely to be done if 
case heard by another officer who did 
nol know the parties—No ground. 


Section 626 (e) of the Code vf 
Criminal Procedure is no authority 


‘ for the transfer of a case from one 


court to another when the ground 
alleged is that the tranafer would be 
in the interests of justice if the trial 
were held by a court which knew 
nothing about efther party 


Mewa Ramu v NARAIN Das 








Seotion 587 
——Calling upon the accused to enter 
on his defence—Omuission by the 
Judge to do 90—HMere irregularity. 


The omission by the Sessions 
Jadge to call upon the accused to 


ÍA. L. J. R. 
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enter on hig defence is a mere irregu- 
larity and is covered by section 537 
of the Code of Criminal Procedare, 
unless it ig ehown that the accused 
hasyeen prejudiced thereby. 


PRENGIR v. EMPEROB jue 


a oS tchion 526 
— Transfer—-Penal Code (Act XLV 
of 1860), sections 409, 420, 211—. 
Accused acquitied of charges made 
against him—Sanction to prosecute 
granted—Case filed before Joint 
Magistrates and transferred to Hono- 
rary Magistrate, first class—Case 
pending for four months—Case sufi- 
ciently important and serious to be 
tried by Sessions Judge. 


Where a person was charged with 
offences falling within sections 409 
and 420 of the Indian Peual Code of 
which he was acgaitted on trial, and 
he obtained sanction under section 
211 of the Penal Code to prosecute 
the complainant for falsely charging 
him with the aforesaid offences, and 
the oase was filed before a Joint 

eMagistrate who transferred it to the 
court of an Honorary Magistrate 
having firat class powers where the 


case remained pending for four . 


mouths, keld that case was of a 
nature serious enough to be tried 
either in a Court of Bession or by a 
more experienced Magistrate. 


MAGAN LAL v. GANESH PRASAD ... 


- Criminal Tribes Act (Local 
Act IIL of 1911), section 10 (b)— 
Rules framed by Local Government 

efor purposes of the Act— Rules 8 (a) 
—(Jhange of residence to be notified 
.— Temporary change fora day or 
dwu, whether to be notified. 


Under Rule 8 (a) made by the 
_ Local Guvernment for the purposes 
of the Oiiminal Tribes Act a regis- 
tered member of a criminal tribe is 
not bound to notify a change of 
resideuce which is of a temporary 
character as one for a day or two. 
GinDHARI Pasi v. EMPEROR ^ sas 
e ħi- —— —(XKVIT of 
1871), section 28—Accused entering 
dwelling-house through an open door 
and abstracting = things——Theft— 
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Lurking house-trespass or hause- 
breaking by night, tngredients for 
offence wanting— Accused previously 
convicted of dacoity--Sentence for 
transporlation for life illegal. 


Where an accased person belong- 
iug to a criminal tribe with two 
previous conviotions for dacoity find- 
ing the dvor of a dwelling-house 
open walked into it and abstracted 
certain things ina room upstairs but 
before he could remove them alarm 
waar given by one of the occupants of 
the room and he was caught, held 
that he was guilty of theft and not 
of lurking house-trespass or house- 
breaking by night and he could not 
be sentenced to trausportation for life 


ander section 28 of the Criminal 
Tribes Act. 
EMPEROR v: BHAGWANA dis 


Criminal trespass — Intention 
tu commit offence. 


See Penal Code section 447 she 


Cross-ohjections —Who is en- 
utled to file. 


See Civil Procedure Code, Order 
51, rule 22 eee wee 


Crown—Escheat to— Right of 
zemindar— Residents in houses on 
ihe abadi in village Sakitra~Rights 
of such rasidents—Death without 
legal heirs. 


Two persons, D and M, Sahukars 
by profession were owners and occu- 
piers of a house situated within the 
limits of a village known ag mauzo 
Sakitra, and also within the limits 
of the town of Gobardhan. D and 
M died iu that house without leaving 
any heirs. The Collector of Muttra 
representing the Secretary of State 
for India took ‘possession of the 
house and its site as the ultimate 
heir to the property of a deceased 
person The plaintif€ the Bharatpur 
State, claimed the site es zemindar 
and asserted that D and A wers 
owners of only the materials of the 
house with a right, of residence 
therein, but had noright to trausfer 
the site or the right of residence. 
The defendant on the other hand 
couteuded that the house being situ- 
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ated in a town the owners of it were 
algo owners of the site and conse- 
quently the house escheated to bim. 
The plaintiff's case rested on two 
sets of documents namely, the Settle- 
ment Papers prepared in 1850 A. D., 
aud the wajib-ul-ars of 1877 A. D. 
The wajib ul-ara provided that resi- 
dents in houses of mauza Sakitra, 
though their houses might form part 
of the town of Gobardhan, had no 
proprietary rights in anything except 
the materiale thereof, and they could 
not sell the site or the right of: resi- 
dence on the site; and that in the 
event of the death of the occupier of 
such a house without legal heirs the 
proprietor of manza Sakitra, would 
be entitled to possession of the house 
along with the site. Under the doca 

ments of 1850 A. D, the Govern- 
ment conferred on the Bharatpur 


State Revenue-free proprietary rights- 


over the soil of the 5 bisewa mahal 
of mauza Sakitra:—Held upon the 
facts and the evidence in the oase 
that D and 4 were limited owners 
of the house and that the effect of 
the settlement of 1850 A D, was to 
grant to the Bharatpur State propiie- 
tary rights in the abadi of manza 
Sakitra, and that therefore the Bha- 
ratpur State was entitled to the house 
and the site of the house 


BHARATPUR STATE v. SRORBTARY 
OF Srave FOR INDIA IN COUNCIL... 


Cruelty—Restitulion of conjugal 


rights. 
See Mohammedan Law—Restita- 
tion of conjagal rights .. ses 
Custom—Besi evidence of. 
See custom, proof of see 


Burden of proof-—-Per- 
sen setting up. 
See custom, proof of 


mmmn P rO0f of—Burden of 
proof where custom set up— Alleged 
presumption in favour of custom— 
Bombay Regulation IV of 1827, seg- 
tion 26—Punjab Laws Act, (Act IV 
of 1872), sectson 5—Family customs 
— Recognised in India— Requisites to 
legal recognition of custom— Anti- 
guilty and certainty—ZInstance ad- 
eluced in proof of custom—May be 
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Custom proof of—(coneld) 


useful even though all the requisite 
conditions are not proved in every 
case. 


When either party toa suit sets 
ap “custom” as a rale of decision, 
it lies upon him to prove the custom 
which he seeks to apply. 

No presamption in favour of cus- 
tom as against the general or personal 
law is created by clauses such as 
section 26 of Bombay Regulation LV 
of 1827 or section 5 of the Panjab 
Laws Act: it is only when the 
custom is proved that it is made the 
rule of decision. 


Custom binding inheritance in a 
particular family, although forcign 
to the spirit of English law, is recog- 
uiged in India: and if the custom 
is well established in one particular 
family, the fact that it might or 
might not apply to other families 
will not make it void for uncertainty. 


Special usages modifyiug the 
ordinary law of succession must be 
ancient invariable, established tg be 
so by clear and unambiguous evi- 
dence 

Where a large number of condi- 
tions haye to be fulfilled to test a 
custom, and a number of instances are 
adduced in proof of that custom, it 
ig necessary that one or more ex- 
amples of each condition should be 
established, but it is uot necessary 
that all the conditions should be 
proved in each instance. The latter 
requirement would greatly weaken 
the evidence by tradition to which 
io certain cases great weight is 
due. 

The best evidence as to custom of 
inheritance is generally found in 
connection with the division of land, 
and Revenue Records may therefore 
be of great vulue. 

ABDUL HUSSEIN KHAN v. BIBI Sona 
DERO P 0... ves s.. 


Docrog —Amendment, application 
for—Suit for: sale—Decrees passed 
by Munsif—Appeal by defendant — 
Munsif’s decree affirmed. 

In a sait for sale ou a mortgage 
the Muusiff granted a decree for the 
claim as “ proved.” The defendant 
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Deeree— (coneld.) 


appealed and the decree of the - Man- 
sif was affirmed. A decree absolate 
followed. The defendant then made 
an application to the appellate court 
TN amendment of the decree, and 
it was gianted:—Aeld that the 
court was wrong in granting the 
application inasmuch as the defen- 


INDEX 


PAGER. 


dant should have shown that the .. 


judgment of the appellate court waa 
at variance with ita decree and not 
that the judgment of the Munsiff was 
at variance with his decree. 


BALGOBIND Rar v. SUEORAJ Ral... 

————Evempting a defendant— 
Effect of. l 

See Civil Procedure Code section 47, 


Defamation—Privilegs— Libel 
in judicial proceeding—Liability for 


damages in a civil action. 


Defamatory statements made by a 
party in a petition presented to a 
Criminal Court are absolately privi- 
leged in a civil action for damages 
based on libel. 


There is no statute in India dealing 
with civil liability for defamation. 
The rule to apply isthat of justice, 
equity and good conscience. This 
has been interpreted by the Privy 
Council in Wajhela Rajsanji v. Shekh 
Mashidin, L. R.. 14 I. A., 89, to 
mean the rules of English Law if 
found applicable to Indian sooiety 
and circumstances, and there is 
nothing in the circumstances, and 
society of this country that would 
make it improper or inadvisable to 
apply the English rule of privilege 
which ia well-established in Eugland 
to India. 

Cuunni Lat v. NaRgsines Das F. B 
—Privilege—Witness 
compelled to make defamatory state- 
meni. , 

See Penal Code section 499 

—— Words uttered af- 
ier quarrel. 

See Penal Code section 500 


Defenee of India Act (IV of 
1915), section 2—Kules framed 
under the Aci—Conviclion of ac- 
cused under rules £8, 29-— Revision 
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Defence of Indla—(conold.) 


—TIrregularity, in initiation of pro- 
ceedings—‘ Dissuade or attempt to 
dissuade’, meaning of. 


One Af was a sub-tenant of two 
of the accused and worked as a 
ploughman of all of them. He was 
recruited in the Bandel corps for ser- 
y ce in Mesopotamia and received an 
advance of Rs. 25. Subsequently 
the two accused whose gub-tenant 
he was sued him for arrears of rent 
amounting to Rs 30-15-0. Af made 
a statement before the District Ma- 
gistrate of Mirzapur. This state- 
ment was not made on oath and waa 
not signed by M. Then followed 
an order inthe District Magistrate's 
hand and signed by him, directing 
warrants without bail to issue for 
the arrest of the four accused and an 
order for summoning certain witnes- 
ses. The Diatrict Magistrate took 
up the case himself, framed a charge 
and convicted the accused under 
Rule 29 of the Rules framed In ac- 
cordance with section 2 of the De- 
fence of India Act (No. IV of 1915). 
The accused were alleged to have 
coutrayened Rule 23 :—Heid, in re- 
vision, (1) that the proceedings in 
the court of the District Magistrate 
were irregular iu their initiation be- 
cause the Magistrate had not given 
the acouaed the option of being tried 
by another court as he was bound 
to doif he was taking cognizance of 
the offence upon information receiv- 
ed under section 191 (c) of the Cri- 
minal Procedure Code, and if Af’s 
statement was a complaint the Ma- 
gistrate ought to have taken from 
him a sworn declaration of ita truth 
befure issuing warravte; (2) that 
rule 23 did not apply inasmuch as 
no person could dissuade or attempt 
to dissuade another frum doing some- 
thiug which the latter had already 
done 


MAHADEO SINGH v. EMPEROR 


Deposit—Payment under a com- 
promise, 

See Compromise decree 

Discharge—Order what to con- 
tain, 

See Criminal Procedure Code wec- 
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Dower-—Decree execuied—De- 
posit by judgment-deblors of pari of 
amounit—Liability to pay interest 
on whole. 

See Intcrest—Deoretal amount 
paid in part. wee ! on 


Due dillgence— Prosecution of 
proceedings—When dues not amount 
to. ! 

See Limitation Act section 14 ... 


Ejectment.—Pe son enter ing into 


possession without landlord's consent. 
See Agra Tenancy Aot section 34 
Sut decreed——Sub- 
sequent suit for declaration of right 
— Nat maintainable. | 
See Agra Tenancy Act section 167 


Escheat— Right of semindar, 

See Crown, escheat to AT 

Kstoppel— Agreement with' mort- 
gages to pay rent— Denial of, righi 
when suit brought. | 

Ses Agra Tenancy Aot section 10 


a 








ing another to change his position. 
See Evidence Act section 115 ... 


Sale of house—Jssue 
nf exemption not raised. 


Bee Civil Procedure Code section 
60 (c) 


Seen E 





aap ene 


~- Tuking benefit under 
compromise. 


See Hindu Law—Sucoession ... 
Evidence Act, (I of 1872), sec- 


tions 25, 27—~ Statement of accused 
to police— Discovery by reason of 
the stalemant—Admissibility in evi- 
dence of record. 


S accused of having caused the 
edeath of his wife by strangulation, 
presented himself at a Kotwali 
police station and made a report a 
record of which was entered in the 
police register. In consequence of 
the report a poliee- officer proceeded 
to the house of S and discovered in 
& room a corpse of a womau. Upon 
~a question as to the admissibility of 
the report so made, held that the 
provisions of sections 25 and 27 of 
the Indian Evidence Act apply to 
e the circumstanoes of the care. 
Under section 27 of the Evidence 





Representation | caus- - 
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Evidenee Aet—(conid.) 


Act the Kotwal was entitled to 
depose that the acoused came to him 
at the time and place stated and said 
it I have killed my wife; her corpse 
is lying In my house,” and that in 
consequence of the statement the 
woman’s corpse was discovered as 
indicated, but thereafter the defence 
were entitled to require the produc- 
tion of the whole record and to insist 
upon the proof of it. 


SURENDRA NATH MUKERBII v. 
EMPEROR .. Ses 


— — - —_- -—_- —___ G- 
tion 68—Meaning of—Morigage- 
deed— Atiesting witness called but 
not ecamined— Document not admis- 
sible independently as mortgage— 
Admissible as interpreting rights 
and obligations of parties—ZIdenti- 
fied in another document. 


A and B were members of a joint 
Hinda family with their father. 
They carried on saltpetre business 
and standing in need of money they 
executed what purported to be a 
mortgage-deed in favour of the 
plaintiffs on 15th May, 1909. It 
was duly signed and attested, but it 
was Dot registered tillit was signed 
by their father on 31st May, 1909. 
The father’s signature was not 
attested by either of the attesting 
witnesses. In this document the 
money was advanced on the gecurity 
of property belonging to the execut- 
ants and it provided for interest at 


the rate of-/8/-per cent. per annum. - 


The stipulation as to interest was a 
slip for-/8/-per cent. per mensem 
made by the scribe, and in order to 
rectify the error on 21st July, 1909, 
another document was executed 
signed by the plaintiff, A, B and 
their father and attested by two wit- 
nesses. It was also duly registered. 
Default having been made by the 
defendants the plaintiff brought a 
suit on foot of both the bonds. The 
document of 2lat July, 1909, referr- 
ed to and embodied oertain clauses 
of the deed dated 15th May, 1909. 
One of the attesting witnesses was 
dead and the other, though sum- 
moned, was not examined. The 
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Evidence Aet—(conid.) 


court of firet instance held that the 
deed dated 15th May, 1909, was not 
proved and it was rejected as inat 
misesible in evidence. A simple 
m®gey decree was granted by that 
court. On appeal by the plaintiff 
held that the deed of 15th May. 
19(9, having been referred to and 
identified in the document of 21st 
July, 1909, was admissible in evi- 
dence for the purpose of interpreting 
the rights and obligations of the 
parties even thongh ag an indepen- 
dent legal document it was itself in- 
admissible, 


By the terms of section 68 of the 
Evidence Act, when its provisions 
are not complied with a document 
cannot be used as evidence at all as 
a document either requiring attesta- 
tion or in fact attested: but this 
does not prevent it from being used 
in evidence as something else or for 
any other purpose. Segon 68 is 
subject to the limitation, vis., that 
ifthe document were tendered in 
some other proceeding for the pur- 
pose of proving the hand-writing of 
the scribe, it could not be objected 
to upon the ground that no attesting 
witness being called to prove it, it 
could not be used in evidence at all. 

Moti CHAND v. LALTA PRASAD ... 


——_——~-Section 105—Al- 
lernate pleas. 

See Penal-Code section 97 is 
———-—-— Section 115— Es- 
toppel—Listoppel by representation 
or action causing another to change 
his position—-Conveyance by person 


maqna 





entitled by estoppel—Gives tirans- , 


feres good title against thoss bound 
` by the estoppel. 


The doctrine of estoppel is based 
upon the change of position brought 
about by the representations or act- 
ings of the person bound by the 
estoppel. 


Estoppel applies not only in favour 
of the poron induced to change 
his or ber positiou, but of a trang- 
feree from such person, andit binds 
not only the person whose represen- 
tations or actings have created it, but 
al] claiming under him by gratuitous 
title, 
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Evidenee Act-—(contd:) 


The estates of B a Raja, were 
taken under Government manage- 
ment under the Encumbered Estates 
Act. The manager appointed, who 
had power of ssle under the Act, put 
up a village to sale. B bought it 
benam: in the- name of K, but the 
manager nover executed any convey- 
ance to K. Thereafter the manage- 
ment was removed and B restored 
to his estates. K having died B 
procured K’s heir L to convey the 
village to B’s illegitimate daughter 
R. After B's death R conveyed to 
S who sued B’s heir J for posses- 
sion. Held that J was estopped 
from denying S’s title. 

RAJKUMAR JAGANNATH PRASAD 
Sinem v. SYED ABDULLAH P. 0. 
———-Seelion 126 — 
Vakil and client—Communication 
made to vakil in the course of his 
employment — Privilege. 


ase 





A snit was brought by one firm 
for the{revocation of a patent grant- 
ed to another firm. The question 
was the formation and the process 
of the working of a certain stove 
owned and used by the firm to which 
the letters patent had been granted 
for the purpose of mannfacturing 
banslochan. A vakil was tendered 
in evidence by the applicant for revo- 
cation. This vakil had been em- 
ployed by the other firm to defend 
them against a charge of creating 
a nuisance by smell in the prepara- 
tion of banalochan. In his capacity 
ag vakil the witness at their invita- 
tion visited the premises in order to 
make himself acquainted with the 
stove which it was alleged created 
the nuisance. The knowledge which 
the witness had acquired as to the 
formation and process of the work 
ing of the stove was acquired in the 
course of his employment :—Held 
that the evidence was not admissible. 
It is Immaterial that a oommuanica- 
tion is verbal, that is to say, by word 
of mouth or by demonstration, and 
it is excluded by the rule of profes- 
sional privilege, 

English and Indian Law comment- 


ed on. 
Gopr LAL v. LAKHPAT RAI 
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Evidence Aet (concld.) 


aeee Section 182-—CUom- 
pelled to make defamatory statement. 
See Penal Code section 499 ae 


Exeilse Act (Local No. IV of 
1910), sections 60 (a), 71—Pre- 
sumption. i 


The only presumption which arises 
under section 71 of the Exoise Act 
ie that an accused is in possession of 
an exciseable article and not that he 
has himself manufactored the liquor. 

SUKRU v. EMPEROR ... 


m ECON 64 (¢)— 
Wilfully doing or omitting to do any- 
thing— Not keeping cor: ect accounts. 

In order to secure a conviction of 
a license- holder under section 64 of 
the Excise Act the Legislature olear- 
ly means that it must be proved that 
a license-holder (accused of an 
offence thereunder) should have 
allowed the breach to be committed 
by his servant or that he should be 
cognizant of what the servant was 
doing. 


Raw Das v. EMPEROR 





ate 





aoa 


Exehange — Property valued 
over Rs. 100. 

See Trausfer of Property Act gec- 
tion 64 „e gue tee 


Execution of decree—Decree 
passed against a deceased person— 
Representative of the deceased can 
show in ewecution that the decree is 
void—No question of jurisdiction in 
such a case, 


A decree made against a dead 
man is a nollity and cannot be exe- 
cuted by the executing court. No 
question of the jurisdiction of the 
court arises in such a case. It is 
open to the representatives of a judg- 
mént-debtor to show that the jadg- 
meut-debtor was dead at the time the 
decree was made and that such a 
decree is void and incapable of exe- 
cution ag against the person go dead. 

BRIPAT NARAIN Rar v. TIRBENT* 
MISRA sia 

— mm- — Mortgage 
—-Misdescripiion of property an 
decree — Objector not deceived— 
Court has jurisdiction to correct 
Aror. 


ee 222 





INDEX 


FAGE. 


201 


488 


98 


327 


[A. L. J. R, 


Execution of decree—(conold.) PAGE 


In a decree for sale on a mortgage 
both the mortgage deed and the dec- 
ree misdescribed the property mort- 
gaged and ordered to be sold aa 
muaf. The property as a matter of 
fact was assessed to revenue. When 
the mortgagee applied for execution 
of his decree, the objector who had 
purchased the game property in exe- 
cution of a simple money-decree 
pleaded that there was no muaf. 
The mortgagee’s lien had been pro- 
claimed at the time of his purchase. 
Held that the misdescription not 
having deceived the objector, when 
he purchased, the court was not de- 
barred from doing what was right 
by correcting the error in the deoree. 

Basanti v. Kong BIHARI Lan ... 


Exproprietary Tenancy— 
Morigage and then relinquishment— 
Same transaction, 

See Agra Tenancy Act section 10 


False informatlon—4pplica- 
tion containing defamatory statements. 


See Penal Code section 182 sae 
— m Fist of offence, 
See Penal Code section 182 


Family arrangement —dA gree- 
meni executed under a wrong view of 
facts and law. Not binding— 
Hindu Law—Adoption by widow 
after estate has vested in an heir— 
Divesting of estate. 


N and P were brothers. XN died 
leaving a widow L. Subsequently P 
died leaving a widow D. Upon P’: 
death the two widows apportioned 
the whole property in equal shareg 
between themselves. In the docn- 
ment which was executed for the 
purposes it was stated that the two 
brothers were ' joint, in food, basi- 
ness and everything, ’’ bat it was 
followed by the recital that the two 
widows were entitled to the property 
in equal shares. Disputes having 
broken out between the two widows, 
two cross suits were filed, one on 
behalf of Z and the other on behalf 
of D. L alleged that she had been 
authorised by ler husband to adopt 
a gon, and that she intended to adopt 
one whereupon a dispute arose bet- 
woen her and D which was referred 
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Famliy Arrangement PAGE Further enquiry —concld ) Page 
—(concld.) nn ——— arrant 

to arbitration and that resulted in Case—-Acquitial order. 

the former partition. She prayed See Criminal Procedure Code sec- 

for separate possession of her share tion 437 ... sear “O88 


allotted in the partition. Din her 
_sa'& asserted that on A’s death her 
husband P sucoeeded to the whole 
estate by right of survivorship and 
on his death she acquired a Hinda 
widow's estate in the property and 
that the deed of partition was not 
binding on her, her signature thero- 
to having been obtained by fraud 
and in ignorance of the nature of 
the deed and her legal rights. It 
was found by the court below that 
Nand P were members of a joint 
Hinda family and on the forme: 
dying without issue P became 
owner of the whole by right of 
survivorship, and that the deed of 
partition was uot binding on D. 
Held that the deed of partition, 
evidently had been exeonted by D 
under the mistaken helief that she 
and L were equal owners of the 
property left by her husband and 
that she wogld be diverted of her 
rights by au adoption made by L, 


_ and consequently it was not binding 


on D. 


Held also that a widow's power to 
adopta son is at an end when the 
estate has vested in the widew of a 
co-parcener who had got the estate 
by survivorship after the death of 
the adopting widow’s husband. 


LacHHmw! Kunwar ov. DURGA 
KUNWAR eee gee ees 


Family Custom— Binding in one 
Samily—Whether void for uncer- 
tainty. 

See oustom, proof of sgi 

Fraud—Morigage of property 
without tutle—Hegistration 


See Registration Act section 28 ... 


Further enquiry —Notice when 
necessary. 
_ Bee Criminal Procedure Code seo- 
“tion 437 


ene #80 +.: 


nea aeaaea Ird on 
revision —Noticse to accused when 
not necessary. 

See Criminal Procedure Code sec- 
tion 208 ... 
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Gambling (Act I of 1917), 
sections 8, 4—Kesping a common 
gambling housé—Facts necessary to 
be proved 


In order to sustain a couviction of 
a person for keeping a common gam- 
bling house itis necessary for the 
prosecution to prove not only that 
he owned the house, or was the 
occupier of it and that instruments of 
gambling were kept or used in it, but 
that they were kept or used for the 
profit or gain of that person. Where 
a house is not proved to be a com- 
mon gaming house, the presence of 
other persons therein will not raise a 
presumption against them ; and 
even it were one, vo presumption 
will arise against such persons unless 
it can be shown that gambling was 
going on at the time when they were 
present. 

RAGHUNATH v. EMPEROR 


——--———~ (III of 1867), sec- 
tion 18—~Confiscation of money gain- 
ed—Order illegal. 


Under section 13 of the Gambling 
Act a Magistrate is not authorized 
to order the confiscation of money 
gained by an acoused person in the 
gambling ; ouly the instruments of 
gaming may beso seized. 


MATURWA v. EMPEROR eee 

Gift—Priest of a ismple—Whether 
grant to idol. 

See Grant—Priest and hie heire ... 


Government of Indla Act, 1915 
section 107-—-High Court’s power 
of superintendence—Code of Crimi- 
nal Procedure (Act V of 1898), 
sections 145, 4865, (8). 


Section 107 of the Government of 
India Act cannot be invoked so as to 
question proceedings whioh purport 
to be proceedings lawfully taken by 
a Magistrate under Chapter XII of 
the Code of Criminal Prosedure. 


Sunpak Nata v. EMPEROR 
Grant — Construction of. 
See Hindu Law— Widow 
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Grant —(conel7.) 


——Prissi and his hers— 
Grant not in favour of idol—Grantes 
capable of dealing with prcperty as 
his awn—One mamber of joint 
family alienating property—Other 
membsrs may impeach—A stranger 
compétant to do so. 


A grant of property under a deed 
made to a priest of a temple and his 
heirs for his services in connection 
therewith is not grant in favour of 
the idol of the temple, and the 
grantees are competent to deal with 
such property as their private pro- 
perty. 

Where a member of a joint family 
makes an alienation of property 
belonging to the family purporting to 
act on behalf of the family, the other 
members can call it in question on 
the ground that it was made withont 
authority or without valid necessity 





or not for their benefit Buta person. 


who isa strenger to the family and 
does not claim throagh the joint 
family is not competent to do so. 
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Banansexs Das v SHEODARSHAN" 


Das SHASTRI- ies ie 
Gratuitous payment—Voney 


paid as interest on money left with 
vendee for payment ta morigage. 
See Contract Act section 79 ae 


High Court—Jurisdiction to de- 
cide Revenue mattera—Re ference by 
Board of Revenus. 

See Stamp Act section 57 abi 

Hereditary Office —Decres for 
— Execution. ` 

See Civil Procedure Code, Order 
21, rule 32 = 


Hindu Law —Adoption—Divest- 


ing of estate by adoption— Limita 
tions of widow's power to adopt— 
empariible raj—Whether the rule 
that adoption must be to last male- 
holder applies to ii. 


Hindu Law recognises the validity 
of an authority given toa widow 
by her deceased husband to make a 
second or even a third or foutth 
adoption on failure of the previous 
adoption to attait the object for 
which the power is given ovis , the 
perpetuation of the deoeased’s line 
to diacharge the obligations that rest 
on a pious Hindu. Such a power 
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Hindu Law — (<onéd.) Page 


comes to an end as soon as any such 
adopted gon attains fall legal oapa- 
city to continue the line : nor does it, 
subsequently revive on his death, 
whether or not he leaves a son of 
his own or a widow capable off 
adopting to him. The rule that — 
adoption must be made to the last 
fall owner applies just as mach to 
an impartible raj (which is joint 
family property subject to an excep- 
tion) as it does to separate property. 
MADANA MOHANA DEO KESARI v. 
PURUSHOTTAMA ANANGA BAENMA 








DEO P, 0. TA 2x: 925 
—- Adoption—Deed 
posiponing son's estate. during 


widow's life—Transfer. 


See Transfer of Property Act, 
section 6 (a) ove ss. 

oe en ent enone Alrenation — 
Widow-—Gift—Suil by remote rever- 
sioner—— Declaration that gift invalid 
—AMinority of presumptive rever- — 
stoner-—Surt not maintainable. - 

The right to maiuteto a suit, that 
a gift made by a Hinda widow ix 
possession of her huasband’s estate 
as heir is not binding upon the heirs 
of her husband, does not belong to 
any one having a possibility `of 
auceeeding to the estate of ivherit- 
ange held by the widow for her life ; 
asa general role the suit must be 
brought by the presumptive rever- 
sionary heir. It may be brought by 
a more distant heir if those nearer in 
the line of suocession are in collusion 
with the widow or have precluded 
themselves from interfering. The 
minority of the presumptive rever- . 
sioner does not enable a remoter heir® 
to bring sach a suit. $ 


GUMANAN v. JAHANGIRA vee 465 
Alienation—Mana- 
ger—Legal necesstty——Morigage of 
joint property by manager. who is 

not the father--Burdex of proving 
necessity-— Whether a mortgage with- 

out necessity binds mortgagor's own 
share. 


The mortgage of joint estate made 
by the mgnager of the property, 
who ia not the father of the other 
members of the joint family, can 
only be justified so far as it is 
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? 


wanted for the joint family paur- 
poses. If the necessity cannot be 
established by direct evideuce it may 


bo asaumed, if it can be shown, that 


rcappable oare was taken to agcertain 
if such circumstances existed and 
the transferee acted in good faith. 
In either case the burden of proof 
lies on the person who claims the 
benefit of the mortgage. There is 
no difference between the burden of 
proof when itis desired to support a 


-morigage made by a manager ofa 


Joint estate and that which is requir- 
ed to support the mortgage made 
by a widow who has only a similar 
limited powor of disposition. 


_ Ifthe mortgage debt was notin- ` 
curred for necessity, not even the 


mortgagor's own interest can be gold 
in onforcement of the mortgage. . 
Whon the mortgage is for a larger 
amount than the necessity warrants, 
it will only be upheld to the extent 
to which necessity has been proved. 


A zemindar, mauager of a joiut 
family, mortgaged three jofot vil- 
lages for Ra 3,000 to pay the Govern- 
meut revenue. The lender suing on 
the mortgage, other members of the 
joint family contested the validity 
vf tho mortgage. .It was proved that 
Rs. 1,698 odd were actually paid as 
reve. ue of two ofthe villages out of 
the monoy lent, but no evidence was 
given as to the disposal of the 
balance. 


Held, thatthe mortgage was en- 
forceable to the extent of Rs 1,698 
only against the joint villages and 
ihat as regards the balance, not even 


- the morigagor’s own share in those 


villages was bound. 


ANANT Ram v. Tok COLLECTOR OF 
Erag P. O. eee a 
—— Alicnation— Widow 
—Sale of husband's estate in her 
possession in lieu of debt of husband 
— Debi extinguished by contract 
whereunder ‘the liability was taken 
over by another person— Legal neces- 
sity— Whether sale valid. 


Where a Hindu widow in posses- 
sion of her hugband’s estate as heiress 
excouted sale-deeds to third persons 
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in lien of her hasband’s debt which 
had been agreed to be discharged by 
a relative of the husband, with the 
oreditor’s consent but the obligation 
was not fulfilled by the relative, Aełd 
that since the date when the liability 
to discharge the debt was undertaken 
by the relative, the debt had ceased 
to be the debt of either the husband 
or the widow, aud the non-fulflment 
of the obligation would not revive the 
debt so as to make it a good consi- 
deration for the alfenatioa of the pro- 


perty. 
NATHU v. MUBAMMAT TULSHA 








Alienation by widow 
—Spiritual benefit of husband— To 
what extent alienation permtssibla— 
Whether spiritual benefit equivalent 
to sgradh of the deceased. 


A Hinda widow succeeded to cer- 
tain property as heir to her gous 
She went on a pilgrimage to Jagan- 
natb, and there made an oral gift of 
a portion of the property in her pos- 
session 1u favour of the pandas of 
the temple, On her retarn home 
she executed a formal deed of gift in 
which after alluding to the oral gift 
she stated that she had mado the 
gift and shankalap "or the salvation 
of her husband and his family mem- 
bes and for her own salvation. ” 
The portion endowed constituted no 
more than „hth part of the entire 
eetate. After her death the next 
reversioner to her husband brought 
a suit for recovery of possession of 
the property from the donee and his 
lessee by cancellation of the deed of 
gift = Held. that the gift waa valid 
having been made with a view to 
the spiritual benefit of the widow’s 
husband and her sous who were 
included ia the expression ‘ bas- 
band’s family members.’ An alien- 
ation made by a Hindu widow for 
the spiritual benefit of the deceased 
will net be set aside merely - becanse 
it was not made in connexion witha 
sradhk ceremony of the deceased. 


There are ceremonies and duties 
incumbent upon a widow, in the 
sense that their performance is re- 
carded as indispensable to the spiri- 
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tual welfare of her late husband. 
These duties the is under an obliga- 
tion to perform and these ceromonios 
she must carry out and for this pur- 
pose she has a power of alienation 
in respect of the corpus of the pro- 
perty in her hands, independent 
altogether of the proportion which 
the property alienated may bear to 
the whole, In the case rf an aliena- 
tion for a purpose regarded as indis- 
pensable to the spiritaal welfare of 
the late husband, the question will 
not be what proportion does the pro- 
perty alienated bear to the entire 
ostate but only, was the alienation a 
reasonable one under the circum- 
stances, in the sense that the expendi- 
ture incurred was such as might be 
rogarded as suitable to the position 
of the family There may be aliena- 
tions made by a Hinda widow for 
the purpose of doing pious acts for 
the benefit of her late husband which 
are not in the nature of spiritual 
necessities ; and with regard to such 
alienations the question of the pro 
portion borne by the property alien- 
ated to the value of the entire ostato 
becomes pertinent 


Kuny BRAARI LAL v. LALTU ÑINGH. 
-mm Alienation suit to set 
` aside— Widow in possession of hus- 
band's estate—Gift in favour of 
daughter's son—-Daughier alive-— 
Suit by remote reversioner for declar- 
ation of invalidity of alienation by 
widow—Suit maintainable 
Held, that a decree, deolaring that 
a gift in favour of a daughter's gon 
made by the widow of the last male 
owner was of no effect after her 
death, might be givon to a remote 
reversioner even though the daughter 
herself was alive at the date of the 
suit 
Jain? SINGH v. GOSAIN ae 


——— Alienation by widow 
— Presumptive  heir—Declaratory 
decree— Declaration to protect hje 
interesis, whether permissible—Speci- 
fic Relief Act, (Act laf 1877), sec- 
tion 42, illustraton (%). 

When a deed ig exccnted, the 16- 
sult of which may be to prejudice 
the interests of the revorsionary heirs, 
© 
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those heirs, though still reversionary . 
and though they may never get any 
title because events may preclude 
them from doing go, may have a 
declaration as to the offect of the 
deed rá 


SAUDAGAR Sinan v. PARpIP 
NARAYAN SINGH P. O, ae .. JGI 


Debts — Joint fami- 
ly property—Liability for father’s 
debis—Warrer of cradttor’s claim 
to proceed against such property— 
Symbolical possession—Sufficient to 
interrupt adverss possession. 


The general rale of Hindu Law is 
that ancestral property in a joint 
family may be made liable for the 
fathor’s debts, unlees those debts are 
shown to hava been for au illegal or 
immoral consideration : bat this rule 
is not always applicable, e. g., tho 
creditor’s conduct may evidence his 
intention not to resort to any such 
right. 

Whero thereforo it appeared that 
the interest of the father had beon 
taken in execution, but it was sought 
in the Privy Council to extend that 
interest beyond his life on the ground 
that his sons were liable under the 
aforesaid rule. 


Held, that such an argument was 
no longer open to the attaching 
creditor, as there might have beon an 
angwer to itif it had been raised in 
the courts below. 








Symbolical possession is sufficient 
to interrupt adverse possession, if the 
adverse possessors are parties to the 
proceedings in which, it is given. 

THAKUR Sri Sei RADNA Krisuna 
OHANDERJI v, Raw’ BAHADUR P, O. s.. 


w— — Gift io a Hindu 
Jemale—— Widow-—Malik mustaqil, 
meaning of-—Absoluta estate. 


The word malik alone used ina 
deed of gift excouted by a Hindu in 
favour of a female unleag there were 
something definite to the contrary ` 
in the surrounding circumstances to 
qualify the meaning of the expres- 
sion iudicates an absolute estate. 


Where D, a Hiodu, executed a 
deed of gift in favour of his daugh- 
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ter-in-law and constituted her there- 
under malik mustaqil in respect of 
. the property gifted to her, held that 
in the absence of any suirounding 
Ciragmstances to indicate that the 
dono® intended the lady to take a 
mere life-estate, the lady must be 
deemed to have taken an absolute 
estate. 

A grant should be construed in 
favour of the grantee rather than in 
favour of the grantor. 


NAULAKHI Kuar ©. Jal KISHEN 
SINGH ees eas sob 


Giji— Mitakshara— 
Issue as to joint or separate estate— 
Blending of self-acquired and joint 
funds— Gift by managing member of 
joint family property. : 

A member of a Hindu joint family 
may convert his self-acqulred pro- 
perty into ancestral family estate by 
throwing it into the common stcck. 


A Mitakshara family of five 
brothers separated in estate. D and 
K two of the brothers, continued to 
live together, D acting as guardian 
of K, who was a minor. Later ona 
son R was born to D. Later still D 
D a third brother died, and pro- 
perty oame to D and K from bis 
estate. D kept only one account 
of the profits of this property, even 
after K came of age; and he kept 
only one account for all his receipts 
from this and other property and of 
all his expenditures. A deorh parti- 
tion (i. 6., partition by metes and 





———— 
‘ 


bounde) was later made between D - 


eand K and mutual exchanges made 
whareby D gave up his share in 
„oertain ancestral property for K's 
share in property acquired from D. 
D’s estato, and vice eraa. 


In a suit by D's son R and grand- 
aons (the appellants) after D's death 
to set aside decds of gift made by 
D in favour of the respondents on 
the ground that the property given 
was ancestral property and the gifts 
in consequence invalid. 


Held, that eveu assuming that the 
property coming from D D’s estate 
was D’s self-acquired property ; yet 
by blending the ingome of that 
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property in the accounts with the 
income of the new joint family 
constituted on R'a birth by D and 
R avd by the mutual exchanges with 
K, D bad shown hig intention to 
treat what came to him from D D 
ag joint property and had converted 
it into ancestral estate : that the pro- 
porties ineladed in the deeds of gift 
were therefore joint family proper- 
ties of which D had not the right 
to dispose, and that the appellants 
were entitled to recover them. 


Rapua Kart LAL v. MUSAMMAT 
Nazma BEGAM P. O ese ary 

ee —— ——— Join’ property —~ 
Alsenation—Right of membera to 
impeach. a 

See Grant—Priest and his heirs s.. 

a ——— Joint property — 
Blending of self-acquired prcperiy. 

See Hindu Law—Gift oes 
——Joint family—Dee- 
ree against father, son exempted— 
Effect on subsequent suil against gon. 


See Civil Procedure Code section 
47, eee soo ee 


Joint fanuly—Oceu- 
pancy acquired by one member— 
Profits thrown in common stocl— 
Effect of. 

See Agra Tenancy Act section 20, 
——Joint family—Self- 
acquired property—Gains obtained 
from an education received at the 
expense of the joint famiuly—Partibi- 
lity of—Soience acqured at the 
expense of ancestral wealth—Special 
and general education. 


Although the Mitakshain lays down 
that “ what is earned by science 
acquired at the expense of ancestral 
wealth must be shaied with the 
whole of the brothren and with the 
father,” this does not apply to gains 
which are the result, uot of the edu- 
cation recoived at the expense of the 
joint family but of the peculiar skill, 
mental abilities and individual effort 
in applying and improving such 
education-exercised by the person 
educated at the expense of the joint 
family. There is no authority in the 
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Mitakshara for the proposition that 
gains made personally and without 
the aid of joint funds by a member 
ofa joint family who received an 
ordinary education snitable to his 
position as a member of the family 
to which he belonged shonld in law 
bo regarded as partible and not as 
his self-acquired property. 
METHARAM RAMBAKHIOMAL v, 
REWACHAYD RAMRARHIOMAL P. O... 


—— Mana gemeni— Right 
of— Devolution. 
See Hinda Law—Charitable pur- 


poses ipi 

Maintenance of 
junior members— Basis of the righi— 
Impartible semindari—Not the sub- 
ject of co-parcenary— Right to main- 
tenance out of impartible semindari 
— Founded on oustom. 


The right to maintenance of the 
junior members of a Mitakehara 
joint family, so far as founded on or 
inseparable from tho right of co- 
parcenary, begins where co-parcenary 
begins aud ceases where co-parcenaly 
ceases. Two other categories of per- 
aons Haye by special texts a right 
to maintenance under the Afiiakshara 
law, vis :— 





————s at 





1. Those who are debarred from 
Inheriting by personal disqualifica- 
tions e g., the idiot, the blind from 
birth, the madman, &o. 


2. Certain near relations, vis., the 
widow, the parent, aud the infant 
child. 

But these categories ara exhans- 
tive. 

It is now definitely decided that 
in impartible properties there ig no 
oo-parcenary : hence in such proper- 
ties no one can claim maintenance 
on the ground that but for the 
custom of impartibility he could ane 
for paitition. 


Oustom may and does affirm a 
right to mafintenanco ont of an im- 
partible Raj in certain members of 
the family. In the case of sona this 
custom is so well recognised that 
proof of it in individual cases is 
unnecessary. But there is uo invari- 
ablo or certain cgstem that any below 
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the first generation from the late 
Rajah can claim maintenance as of 
right: any special custom to that 
effect must be pleaded and proved. 


The grandson of the late Rajah of 
Pittapur, an impartible Raj, sued the 
devises of the Raj for maintenance 
onthe ground that by birth he had 
aright to maintenance ont of the 
property constitating the Raj; which 
tight followed the property into the 
hands of a third party. 


Held, that there was no legal basis 
for any suoh claim. 


Sar RAJAH Rama Rao v. RAJAH oF 
PITTAPUR -P. O, one 
a 4 Paristion— Division 
gs we 
made by mutual mistake as to pro- 
perty subject thereof— Re-partition. 


Where by mutual mistake the 
parties to a partition inoluded in the 
division certain property to which a 
third person was entitled and who 
got his share inthe property by suit 
from the parties who had made tue 
original division, held that the parti- 
tion was liable to be re-opened. 


GANESH! LAL v. Basu LAL 


me ma Heligggus endow- 
menis—Debottar — Asthal (math), 
nature of—-Purchases out of asthal 
incomée——Alienation by guardian of 
minor mahant with leave of cout— 
How for binding on asthal property. 

The Mahant of a Hindu asthal or 
math holda the property in trast for 
the institution itself. He can only 
alienate it in cage of necessity. 


Acquisitions with the income of 
an asthal are subject to the same 
trust as tho original property. 


In the absence of a necessity whioh 
would render the debis contracted by 
him binding on the institution n 
Mahant has uo power to alienate ita 
properties for the purpose of dis- 
charging those debts, and if the 
asthal was not liable for such debts, 
his successor is entitled to havo the 
gales get aside, 
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J,a Mahant, appointed the first — 


respondent, a minor, his successor 
and left a will whereby he appointed 
C guardian of the first respondent. 


. 


J had mortgaged the asthal property. 
The mortgagees after his death 
brought or threatened proceedings on 
the mortgagees. To pay off these 
liabilities C obtained from the Dis: 
tric Judge leave to sell certain of 


_ the asthal properties. 


Held that C's powers could not 
be larger than those of the actual 
mahant. In the absence of proof 
that the original debts were binding 
on the asthal, the sales were set 
aside. 

Basupro Roy v. JUGAL KIBHWAR 


Das P. 0. ... °? 601 
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~ Heligious endowment | 
-— Charitable purposes—-Prigate- 
charities— Devolution of the righi- J: = 
management— Rule where the grant. y 
itself is silent. . 


The general rale of Hindua Law is 
that the right of management of pri- a 
vate charities passes to the natural 
heirs of the original grantee, and if 
there is no other arrangement or 
usage and no scheme settled by the 
court will be exercised by the 
managing member of the family 
before partition or in turn by the 
several heirs after partition. 

But this rule does not apply (1) 
when there ig an express provision 
to the contrary in the original grant, 
or (2?) when there is a snfficient in- 
dicatign in the surrounding ciroum- 
stances of the case that a devolution 
of the management to the heirs of the 
original donee is inconsistent with 
the founder's purpose. 


A Hindu sovereign granted certain 
lands to S, his guru or apiritual pre- 
ceptor. some without condition and 
others for specified religious purposes. 
The original guru’s descendants in re- 
gular succession filled hia office and 
enjoyed and mauaged the lands. 
The Raj was escheated. The theu 
guru, who wae the first to leave 
more than one son, subsequently died 
leaving three sons. The eldest of 
the three was installed as guru. 
Thereafter one of bis younger bro- 
thers sued for a share in the non- 
religious properties, and in the 
management of the religious pro- - 
pertign. $ 


Held, that as regards the non-reli- 
gious properties there was nothing 
to take their descent out of the 
ordinary rale of inheritance, and that 
plaintrf. was entitled to partition: 
buat that as regards the religious pro- 
perties it was the founder’s intention 
that they should be administered by 
the guru as head of a math, an office 
not divisible among the members of 
a family, and this being so, the 
Indian Courts had no jurisdiction to 
settle a scheme, the only object of 
which would be to take away the sole 
power of management from the 
eldest son. 


SETHURAMASVAMIAR v. SRI MERU- 
BVAMIAB P, 0, 


—_————-——_ Reversioner, right of 
—A mere spes successionis — Not 
assignable or transferable—Not 
capable of being dealt with by the 
guardian of a minor. 


A Hindu reversioner has no right 
or interest in presenti in the property 
which a female owner holds for her 
life until it vests in him on her 
death, should he survive her. Til! 


aha t.» 


that time he has nothing to assign or. 


to relinquish or even to transmit “to 
his beirs. His right becomes con- 
orete only on her demise; until then 
it is mere apes successionis. His 
guardian, if he happens to be a 
minor, cannot bargain with it on his 
behalf or bind him by any contrac- 
taal engagement in respect thereto. 


Amnip NARAYAN Sings v. Gara 
SINGH P. 0. 


tee Gee 


— m _ Suecession—-Disput- 
ed succession— Compromise—A per- 
son taking benefit of compromise 
subsequentiy claiming as reversioner 
— Estoppel. 


A, & Hinda governed by 
Mitakshara died leaving a widow 
and a daughter by her. The widow's 
right to succeed was disputed by 
two widows of A’s predeceased bro- 
thers and by the appellant, <A’s 
gister’s gon, who claimed to have 
been adopted by one df theae widowg 
to her deceased husband. A oom- 
promise, to which all four ladies and 
the appellant were parties, was 


‘the | 
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made: under it each lady took one- 
fourth, and though appellant took 
nothing immediately, his adoption 
and his right to succeed to his adop- 
tive mother’s share were recognised. 
Later on appellant obtained posses- 
sion of this share by relingaishment. 
Then A’s daughter died, leaving a 
daughter of her own ; later still A’s 
widow died. Appellant and hig 
brother olaimed as next reversioners, 
the whole of d4’s property, save only 
the one-fourth share already in 
appellant’s possession. l 


Held: that the appellant havin 
evtored into and taken the benefit of 
the compromise was precluded from 
claiming as revereioner. 


KANHAI Lan v. BRI LAL P. O. ssa 


Succession—Inherit- 
ance-~Ewclusion from a share of the 
family property—Permaneni blind- 
ness after birth. 


Under Hindu Law blindness,’ to 
cause exclusion from’ inheritance, 
must be congenital. Mere logs of 
sight which has supervened after 
birth is not a ground of -disqualifica- 
tion. Incurable blindness if not 
congenital, is not such an affliction 
as, under the Hindu Law, exoludes a 
person from inheritance 

The rule laid down in Rajkumar 
Sarbadhikari’s Hindu Law of Inheri- 
tanoe, p. 956 adopted. 

QUNJSSHWAR KUNWAR v. DURGA 
PRABHAD SINGH P. O. 
ee —— ——— - S GOE ON— U CRG- 
tity of widow in husband's life-time 
—(Condonation by husband—Hus- 
band and wife. 

Under the Hindu Law a widow is 
not debarred from inheriting to her 
- husband on the ground that she had 
become unchaste in her husband’s 


eae sae 


life timé, if the husband condoned - 


her unchastity. i 
RADHEY LAL v. BHAWANI RAM se; 


eae Widow— Alienation 
See Hinda Law—~Alionation. l 
ee Vidow——Power ta 


adopt. 
e See 





Hindu Law— Adoption 


#¢¢ 


INDEX 


PAGE 


825 


91 


1256 


+ 


(A. L, 


Honorary Maglistrate—Judg- 
ment by one who has not heard case. 


J. R. 


PAGE. 





See Criminal Procedure Code sec-` 


tion 15 ds 


Impartible Raj—Junior mem- 
bers— Maintenance of. 


“ See Hindu Law—Maintenance ,,. 


Injunctlon—Deecres for-—Jnter- 
Serence by police ordered— Illegal. 


See Civil Procedare Code Order 
21, rule 32 en ees 


Insolvency— Annulment of insol- 
vency—Suit by Reoeivera commenced 
before annulment-—Suit maintainable 
ofter annulment. i . 


One Œ. R. started a firm in which 
he associated his two brothers and 
his father as partners withont con- 
tribution of capital. Subsequently a 
brother of G. R sued him for parti- 
tion. Instead of fighting that suit 
G. R. made an application to be ad- 
judged an insolvent and a composi- 


| tion was accepted by the creditorg. 


Thereupon the insolvency was 
annulled. Before this, however, the 
Receivers had ‘commenced a suit 
against the brothers of G. R. in res- 
pect of their liability to G. R., in 
certain other concerns in which the 
brothera of G. R. had no interest. 
Tho suit*was decreed and upon ap- 
peal totg High Court it was object- 
ed that the suit by the Receivers 
after annoiment of the insolvency 
was not maintainable: — Held that 
the suit was maintainable. 


Manso Lat v. NEGUN KUMAR 


MUKERJI «.. ssa sais 
Instalment Bond—Power to sue 
for whole. 


See Limitation Aot Article 75 ... 


Interest—Dec etal amount paid 
wn part—Judgment-debtor alleging 
¿i to be whole—Whether liability to 
pay interest on whole—A pplication 
of Civil Procedure Code (Act V of 
1908), Order 24, rules 1, 2, 8. 


A deoree for dower for Rs. 5,000 
with interest and posts was passed 
in favour of the widow of a deceas- 
ed Mohammedan realisable from his 
estate in the hands of the heirs, 
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The judgment-debtors in exeoution 
proceedings objected that the widow 
could get the decree executed for 
three fourths of the amount ouly, 
tha decree holder being entitled to 
nia SP of the estate as heir. 
The judgment-debtors deposited 
three-fourths of the amonnt with 
interest and costs while taking the 
objection. The objection was over- 
Upon 
the decree-holder claiming interest 
on the fall amount until three 
months after the decision of the 
High Court, keld that the amount 
deposited in court might have been 
immediately ou deposit paid out to 
the decree bolder in part discharge 
of her olaim and the jadgment- 
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debtors were relioved from paying < 


interest on that amount. 


ÅMTUL TABIB v. 
YUSUF oes one 

Interrogatorles—Postponsment 
of decision of their relevancy. 


See Civil Procedure Code Order 11, 
rale 6 e bse ae 
Jail Regulations — Whether have 
force of law-—-Breach of. 
Bee Civil Procedure Code Order 6, 
rule 14 eve Sate 
Joinder of Charges—One trial. 
Ses Penal Code section 408 


MunAMMAD 


lo 





charged with embeszlement. ae 
See Penal Code section 408 7... 
Joint Tenant—Notrce to quit on 
one—Validsty of. 
See Transfer of Property Act 
section 106 ae s. 


durisdiction—District Magis- 
trate—Acoused to furnish bond with 
one surety—Order illegal 


Where a District Magistrate was 
not trying a case as a oourt of 
appeal he had no -jurisdiction to 
direct that each of the acoused con- 
victed should ta:nish a bond for a 
oertain amount with one surety of a 
like amount. 

Doopar TEWARI v. EMPEROR... 
ammm Question of 
Decision. : 

See Civil Procedure Code Order 
21, rale 89... aes ose 
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Jurisdiction —(coneld ) 


Question cf— Re- 
presentative showing that decree void. 











See Execution of decree SE 
nm Question not raised 
—E fect of. 


Seo Provincial Small Cause Courts 
Act Art. 31 — 


Land Acquisition Act (I of 
1294)> section 9—Nouce—Efeci 
af non-issue of notice— Validity of 
proceedings. 


The plaintiff purchased certain 
plots of land from Imdad Husain 
aud Altaf Husain. [He did not apply 
for mutation of names and the rosult 
was that Imdad Hasgain gold hig 
share to his wifo Ahmadi Begum 
who applied for mutation of names. 
After this the plaintif applied for 
mutation of names but the Revenus 
Court for certain reasons allowed his 
name to be 1ccorded in respect of a 
half share only. Tho result was 
that there were two Khatas in tho 
public records, ws., No. 22 in the 
name of Ahmadi Begam and No. 23 
in that of the plaintiff. The plain- 
tiff, however, seems to have rcinained 
in possession and to have planted 
some trees, the boundary marks also 
between the plots were obliterated, 
With the objeot of acquiring some 
land for public purposes the Local 
Government issued a notification in 
which these lands were also included. 
Im regard to Khata No. 22 no notice 
was issued to the plaintiff and no 
public notice was issued as required 
by section 9 (1) of the Land Acqui- 
sition Act. An award was made in 
respect of Khata No. 22, the persons 
who were recorded therein not ob- 
jecting on the date fixed in the 
special notices The plaintif, how- 
ever, did appear and made an objec- 
tion to the special officer and laid 
claim to the compensation on the 
ground that he was the owner. He 
took uo steps under section 18 of the 
Act for a reference to the court. 
The compensation was placod io hia 
creditin the Treasury.” In regard to 
Khata No. 23, publio notice and 
apucial notice were issued bat the 


439 | fall period of 15 days was not 
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Land Acquisition Aet 
—(contd.) 


allowed. The plaintiff objected and 
applied for a reference under seo- 
tion 18 in respect of it. Award 
. was made in respect to Khata No. 28. 

At the date of the suit the reference 
was pending before the District 
- Judge. Formal possession on behalf 
of Government was taken of both the 
Khatas. The present gnit was filed 
- for a declaration that all the proceed- 
ings were pull 
of the irregularities of procedure. 
There was, however, nothing 
fraudulent or corrupt in the proceed- 
ingg and it was also found that the 
plaintiff had knowledge of the pro- 
ceedings resulting in the award :— 
Held that the land acquisition pro- 
ceedings were not vitiated by the 
mere fact that no special notice had 
been issued to the plaintiff in regard 
to Khata No. 22 inasmuch as he 
had .actual knowledge of all the 
proceedings. In regard to Khata 
No. 23 the plaintiff had legs right 
to complain for notice was issued to 
him though only ten-days before 
the date fixed, and he would be able 
to get full compensation for it when 
the reference which was pending 
before the District Judge would be 
disposed of after hig objections had 
‘been heard. : 


Heid aiso that the proceedings 
would not be invalidated by reason 
of the fact that the two Khatas were 
treated separately, though there were 
no division marks upon the land 
itself. 


Toe - SEORETARY oF STATE FOB 
INDIA v. QAMAR ALI 


a reamme Sections 28, 
49—~‘' Market valve of land "— 
Compensation awarded on the basis 
of rent income—Compound appuris- 
nant to houses but in cultivatory pos- 





Mamina teenie 


session of tenanis with rights of ocou- 


pancy-—Afode of assessment è 


In a case of compulsory acquisi- 
tion of land, a plot°of land-appurte- 
nant to a house as compound was 
acquired. The land in question was 
let to agricultural tenants who had 
° soquired ocoupancy rights. The 


INDEX 


Page. 


and void becauge . 


669 


2 


Land Aequisition Act 
—(coneld.) ` 
sim awarded to the appellant for 


compensation was calculated at 16 
years’ purchase on the net rent in- 


[AL J. R 


PAGE 


come of the plot plus a sum of vA 


money paid as compensation to the 
tenants The owner objected that 
compensation should have been 
given to him according to the market 
value of the land considered as a 
building site:—Held that the prin- 
ciple adopted for awarding compen- 
gation was correct inasmuoh as that 
the land was not at the disposal of 
the owner for sale asa building site 
its value as euch being diminished 
by tbe existence of occupancy 
rights 


ORDE v. Tad 'SEORETARY or STATE 
FOR INDIA EN wet 


Landlord and tenant—Cutting 
down by tenant of trees on agricul- 
tural land—Sutti fur damages— 
Civil Court-—Jurisdiction— Agra 
Tenancy Act (II of 1901), . sec- 
tion 57 


The plaintiff was the landlord and 
the defendants were occupancy 


tenants of a certain agricultural] hold-' 


30) 


ing ‘The latter cut down two trees- - 


within the boundaries of thet hold- 
ing and a Muonsiff exercising the 
powers of a Small Canse Court Judge 


granted the plaintiff a decree for - 


damages ina suit brought for that 
purpose :—Held that the suit was 
cognizable by a Civil Coart. 


The cutting down of trees-does not 


raise a presumption that the-act is ° 


detrimental to the land within sec- 
tion 57 of the Tenancy Act. 


Mansuxy RAN v. Biasray BARAN 
SINGH A 


asa 222 





————-+ ——--- Nolios to 
quit—Valdily of. : 


See Transfer of Property Act 
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section 106 eos wee 

. Lease—RHegistersd-—Prioriiy over 

morigagsé. , 
See Priority ae ro 


137 
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Legal Practitioners’ Aet Limitation Act—(conid.) 
(XVIII of 1879), section 36—Touts The word “contract primarily 
List of—Person seen canvassing means a transaction which creates 
and introducing litigants to members personal obligations, but it may 
of the Bar—Inference jrom—Remo- though less exactly, refer to tran- 
val wf previous list—Effect of— sactious which create real rights. It 
Order declaring a person as a tout is in tbis latter senge that it ie used 
Revision. in section 51 of Bengal Act VI of 
Jt isa reasonable and legitimate 1870, and the rights thereby resery- 
inference of fact that ifa man ie ed to patnidara and others on the 
shown to,speud the greater portion transfer to the zemindar of Chauki- 
of bis working hours in convassing dari Chakran Lands comprehensively 
and introducing clients to members included io the word “© contracts " 
of the profession he is not rendering are real rights, the enforcement of 
gratuitous service such aga casnal which is secared not by a suit for 
friend and an acquaintauce may do. apecifio performance, but by a suit 
An order of a Judge declaring for poasession 
that the applicants are touts and Where therefore a patnidar sned 
putting up their names in list of the zemindar to recover possession 
touts ig ap order against which reyi- ~ of such lands 
sion can be. entertained, Mere re- Held that the Article of Schedule 
moval of the list of toute exhibited II of the Indian Limitation Act, 
in one Coart or failare to exhibit 1877, applicable wa~ not rt. 113 bat 
them in ove of the District has not Art. 144 and that the period of limi- 
the effect of cancelling the list tation accordingly was not three but 
altogether. twelve years. 
KALKA PRASAD v EMPEROR  ... 76 | RANJIT SINGH v. MAHARAJ BAHA- 
Letters Patent, seclion 10— DUR SINGH P 6. oak ooo 964 
Decree under that section—Review Limitation Act (IX of 1908), 
of judgment. Se Section 5—Admusston of appeul 
Held that no application for a afier period of limitation without . 
review of judgment is allowable notice te respondent—Practics of 
where the decree was given in an Indian Courts—Stage at which ques- 
appeal under section 10 of the Letters tion of limitation should be finally 
Patent. decided. 
KALYAN SINGH v. ÅLLAH Diya ... 964 The admission of an appeal after 
Limitation—AMesne profits derict- the period of limitation deprives the 
ed to be ascertained in execution respondent of a valuable right for it 
department—Time, when begins to puts in peril the finality of the deol- 
n sion in his favour. Where therefore 
See Mortgage——Sait for Redemp- an order for such admiasion is made 
tion ae ee --- 88 | 63-parte, itis open to re-considera- 
Starting point for tion at the respondent's iustance. 
sanction to prosecute. The question of limitation should ° 
Sse Criminal Procedure Code sec- not however be left open tll the hear- 
tion 196 ... ais „. 223 | ing of the appeal, althoagh this may 
Limitation Act (XV of 1877) — have hitherto been the usage in 
Schedule Il, artwles, 113, 14£— [ndiae. The courts in that country 
Chaukidar: Chakran Lands— Right shoald adopt a a which will 
of patnidars when auch land» are re- secary af the stage i admission the 
sumed by Government and transferred final determination of any question 
to xemindar—Transfer “subject to of limitatioa atfecting the ovmpe- 
contracts"'—Village Chaukidari Act, tence of an appeal. 
1870 (Bengal Act VI of 1870), KRISHNASAMI PANIKONDAR Y. §. R. 
section SL, ; M.A. R. Ramasami ÜHETTY se PRG 57, 
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Limitation Act—(contd.) 


Section 6, article 
181—-Civil Procedure Code, (Act V 
of 1908), Order XXXIV, rules 4 
and 5—Sutt on mortgage—Decree 
passed by High Court in appeal— 
Application for decree absolute— 
Limitation. 

An application for a deoree abso- 
Inte under Order 34, rule 4 of the 
Oivil Procedure Code is beyond time 
when it is made more than three 
years after the date of the decree in 
appeal passed by the High Court 
and section 6 of the Limitation Aot 
does not save limitation inasmaoh as 
an application for a final decree in a 
mortgage suit is pot an application 
in execution. 


NIZAMUDDIN SHAH g. Boura Barr 
SEN een i eee eae 


7— Time 





— Section 





beginning to run. 
See Limitation Act Ari. 182 





——— —Seclion 14—Due 
diligence—Joint tenants—Decree for 
arrears satisfied by plaintsff—Surt 
for contribution filed in ihe Smali 
Cause Couri—Plaint ordered to be 
returned for presentation to proper 
court—Plaintif refusing to take 
baok plaini—Revision to High Court 
dismissed—Plainuff waiting for 
three months thereafter—Time bet- 
ween filing suit and taking back 
plaint not allowed. 


A deoree for arrears of rent hav- 
ing been passed against the plaintiff 
and the defendants who were joint 
occupancy tenants, was realised 
from the plaintiff alone to a large 
extent on August 19th, 1910. The 
plaintiff thereafter brought a suit 
against the defendants for contribu- 
dion. The suit was instituted on 
May 20th, 1918, in the Court of 
Small Causes. On November 27, 
1918, the Small Cause Court ordered 
the return of the plaint for presenta- 
tion to the proper court The plain- 
tiff refused to take it back, and “on 
February 19, 1914, filed a revision 
against the order te the High Court, 
which was dismissed on March 16, 
1916. On June 16.1915, tho plain- 
tiff having applied for the return of 
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Limitation Act—(conid ) 


| the plaint it wassoretorned to her 


on Jane 30, 1915 and was filed on 
the same day in the Muansiff’s Court. 
The Mansiff dismissed the suit ag 
time barred. The lower appellate 
court reversed the Mansift’s decree, 
aod held the suit within time. allow- 
ing to the plaintiff the period bet- 
ween May 20, 1913 and June 30, 
1915 :—Held that the plaintiff was 
not entitled to the interval between 
May 20,1913 and Jane 30, 1915, 
being allowed to her, inasmuch ag 
she could not be deemed to have 
been prosecuting her case with due 
diligence in view of the fact that 
she waited for more than three 
months after the dismiasal of the 
revision before she applied for the 
return of the plaint. 


HAMIDA Bisi v. Farna Bist 


Section 15— Ex- 
clusion of time—Order giving time. 

See Civil Procedure Code section 
48 vite sare ee 
Section 20—Mort- 
gagé—Part payment—Payment by 
morigagor. 


A mortgage was made to Á on 
8th January, 1891. A brought a 
suit on this mortgage on 7th Novem- 
ber, 1914. He impleaded in this 
suit as defendanis—(1), the mort- 
-gagors, (2) one set of subsequent 
mortgagees and (3) certain purcha- 
sers of a portion of the equity of re- 
demption in the mortgaged property 
under a sale deed, dated 24th June, 
1913. The third set of defendants 
ouly contested the suit on the ground 
that it was barred by limitation. A 
alleged that the suit was within 
time by reason of three payments 
made by the mortgagora on account 
of interest as etch, the last of the 
payments being on 26th November, 
1902. This payment was made by 
the mortgagors by means of a gale 
by the mortgagors to certain prior 
mortgagees of some property other 
than the third that was covered by 
the mortgage in suit. Weld that 
the payment having beeu mads to- 
warda Interest as such by the mort- 
gagors, who were liable to pay, took 
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Limitatlon Act—(oontd.) Page. Limitation Act—(oontd.) 
effect against the third set of defen- Article 11—Ob- 


dants, purchasers of a part of the 
property, and the sult was within 
time. 

RAUSHAN Lan v. KANIAYA LAL. 


mma Section 49— Mar- 
ket value, 
See Land Acquisition Act section 


23 oe TF T 

Limitation Act (IX of 1908), 
schedule I, article 2—Sale of plain- 
tiff’s property in execution of money 
decree—Tender of decretal amount 
by plaintiff—Sale held by Amin in 
spite of it in collusion with decree- 
holder—Sale sei aside—Suit for 
damages— Limitation. 


In execution of a simple money 
decree certain immovable property 
belonging to the plaintiff was ad- 
vertised for eale. On the date fixed 
for the sale the Amin came to sell 
the property. Before the sale, the 
plaintiff alleged, ho had tendered the 
decretal amount to the defendant, 
but in spite of it the defendant held 
the sale in collusion with the decree 
holder. The sale was subsequently 
set aside ou plaintifi’s application 
under Order 21, rule 89 of the 
Code of Civil Procedure. The plain- 
tiff brought this action for damages 
against the Amin nineteen months 
after the date of sale. The defen- 
dant inter aka pleaded limitation in 
bar of the suit under Article 2 of 
Schedule I to the Limitation Aot. 

Held that the anit was barred 
ander Article 2 of Schedule I to the 

eliinitation Act, inasmuch as the 
whole foundation of the plaintiff's 
claim was the alleged omission by the 
‘defendant to perform a duty imposed 
‘by the Code of Civil Procedure. 

“The policy of the law is quite 
clear, namely, that suile of this 
nature should be brought and in- 
vestigated as promptly as possible.” 

Cages of this nature are disg- 
tinguisbable from cases where a 
defendant pleads in defence to an 
alleged illegal act that it was done in 
persuance of a legislative enactment 
which requires notice of the actiou 
before the institution of the suit. 

MUKAT LAL v. GOPAL Sanur 


790 


i017 


jection dismissed—No suit within one 
year. 


See Civil Procedure Code Order 
21, rule 58 


Article 75— Bond 
—Payable by inatalments—Power to 
sue for whole amount on default of 
payment, 








An instalment bond executed on 
February 23rd, 1909, was payable in 
five annual instalments. There was a 
provision that in defanlt of payment 
of any instalment the creditor would 
have the power to sue for the entire 
amountin a lump sum. Nothing 
having been paid on account of the 
first two instalments, the creditor 
bronght a suit for the recovery of 
the subsequent instalments The 
Small Cause Court held that the suit 
was barred :— Held in revision, that 
the suit was within time. 


Mogan LAL v, Trea Ram 


rm Art, 116—Sale 
of property—Covenani to make good 
loss in case of vendes being compell- 
ed to pay off money in excess of sale 





consideration— Breach of covenant— ` 


Covenant of title —Limitation. 


A sale deed waa executed in favour 
of the plaintiffs on July 4th, 1901, 
purporting to convey the property 
free from enonmbrances and con- 
taining the covenant that should any 
excess sum be charged against them 
the other properties of the vendor 
would be liable for the same together 
with damages and costs. At the 
date of the sale there wag a prior 
simple mortgage existing on the pro- 
perty. That mortgagee brought a 
enit for sale on August Ist, 1902, 
and it was decreed. May 2(th, 1915, 
was fixed for sale of the property 
and on May 19th, 1916, the plain- 
tiffs pajd off the decree On July 
10th, 1916, the plaintifs broaght 
the present suit for recovery of 
the amount which they paid ou 
account of the prior mortgage, to- 
gether with interest, from the estate 
of the vendor ;—Held that the suit 
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Limitation Act—(contd.) 


was not barred by limitation insg- 
much es the plaintiffs were not suing 
upo: a mere covenant of title, bat 
upon a covenant of indemnity as get 
forth in the sale deed, and the cause 
of action arose on the date on which 
they suffered actual logs by reason 
of their being compelled to pay off 
the prior mortgage charge. 


Rau DULARI v. Hagpwarr Lan. 


Art. 120—Loan 
on security of moveable property— 
Suit to enfurce payment of the money 
charged thereon—Personal deorece 
not sought for. 


Where a plaintiff who had leni 
money on the security of eight black 
buffaloes sought by hia suit to en- 
force the payment of the money 
charged upon the buffaloes and did 
not seek to gt a’ personal decree 
against the debtor, held tuat the suit 
war not barred by limitation, it be- 
ing governed by artile 120 of the 
firet achedale to the Linutation Aot, 


Dron: NANDAN v. GaPoa bsa 


Article 144— Righi 
occurring on necasion—Adverse pos- 
sesgion— Righi to toka wood from 
trees when fallen or cut-—Right dis- 
puted on two previous vc'asions—No 
umnisrrupied and continucus pos- 
BESSON. 

Plaintiff’e ancestor obtained leave 
in 15b7 to plant trees on Jand belong- 
ing to Government. He was to do 
so at his ows expense and to tend 
them ; the ouly right he was entitled 
to was to get the fallen dry wood 
from the trees. Certain transfere of 
the village took place, and on two 
oceasions re, once in 1900 and at 
another time in 1910, the defendant 
oh i had purchased the village got 
the procerda of the sale of such 
wood. The plaintiffs on beth the 
occasions asserted their claim to wood 
or the price thereof buat remained 


” 








uvsucceeeful. Within six years from | 


the date of the last rale they brought 
the suit for declaratiop of their right 
to get the dry wood under the agree- 
ment of 1867. The defendant plead- 
ed adverse possession :—Held that 
the right being one which could only 
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be exercised on occasions that is when 
the weod might fall or be cnt from 
the trees, and not ocouiriog every 
yesr orat atated times, and there 
having been disputes as to the right 


between the parties op two previous # 


occasions, there coald be no adverse 
possession. 


Query, whether section 28 of the 
Limitation Act applies at all toa 
oase like this, 


Drpi PARSHAD v. BADRI PARSHAD 


«m —— Apticle 148—Usu- 
fructuary mortgage —Redemption— 
Purchaser of equity of redemption in 
part of mortgaged property, suit by— 

A purchaser cf the equity of re- 
demption in a part of the mortgaged 
property is entitled to redeem his 
own portion of the property within 
sixty years of the date of the mort- 
gage from another person who having 
purchased another portiun of the 
mortgaged property has redeemed 
the entire mortgage aud is in posses- 
rion of the entire praperty The 
limitation applicable to a enit of this 
description is that provided by Article 
148 of Schedule I to the Limita- 
tion Act All persons who have 
stepped into the shoes of a mortgagor 
are ‘‘co-mortgagors’ for all par- 
poses and the rule of limitation 
provided by Article 148 is applicable 
to a suit by a purchager of the equity 
of redemption in a part of the mort- 
gaged property. 

WAZIR ALI v. Att JsLam ons 


Article 181-—-A ppli- 
cation for decree under Order 84, 
rule 6. 

See Civil Procedure Code Order 
34, rule 6 se sie one 
Article 181—_A ppli- 
cation for final decree— Whether ap- 
plication in ececution. 

See Limitation Aot seotion 6... 
a - Article 181 — 
Suit on mortgagé — Preliminary 
ecree—Sia month® fixed for pay- 
ment of morigage-Muney — Appli- 
cation for decree absolute—Dis- 
missal of application for defauli~ 
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Second application more than three 
years ajter accrual of right to 
apply. 

Under Act No. V of 1808 (Code 
of Civil Procedare) a ‘ final decree’ 
in a mortgage suit is a decree in the 
anit itself and an application for a 
final decree cannot be deemed to be 
au application in execution. A second 
application cannot be regarded as a 
revival of a previous application 
which was disposed of. A prelimin- 
ary decree under Order 34, rule 4 of 
the Code of Civil Procedure, was 
passed on August 27, 1908, and six 
months wers allowed to the defen- 
dant to pay the mortgage-money. No 
payment having been made the 
mortgagee applied for a decree 
absoluteon August 26, 1911. It wag 
dismissed for default on April 9, 
1912. On September 10, 1912, a 
second application was made :—Held 
that the applicstion was time-barred, 
inawmuch as the right to apply ander 
Article b81 of the first schedule to 
the Limitation Act, accrued within 
three years after the expiration of 
the time allowed by the decree for 
the payment of the mortgage-money. 


AHMAD KBEAN v. GAUBA si 


MEDIETATE R E Article 188, Eepl. 
j——Joint decree against several per- 
sons-— Appeal by tion out of such— 
Appeal dismissed with costs —Ezecu- 
tion of decrees for appellate costs 
against them—-No further appli- 
cation within 3 yeara—Limitation. 


8 obtained a decree for possession 

® and coste against K, D and certain 
othér persons jointly. Out of these 

‘defendants K and D appealed to the 
High Court and their appeal was 

dismissed with costs. £ held a 

decree against S and in execution 





_ thereof he attached the decree in 


favour of § against himself and his 
oo-jadgment-debtors. D executed 
the decree from time to time snd 
realised various sums, and eventually 
it was held that the first conrt’s 
decree had been satisfied. S had 
applied for execution of his decree 
for costs obtained in the High Court 
in 1907. In this{nterya] 8 had been 
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adjudicated an insolvent and the 
officia] assignee trausferred the dec- 
res in favour of Sto Jf. Af applied 
for execution on fovt of the High 
Oourt’s decree:— Held that the 
application was time barred having 
been made more than three yearg 
from 1907. 

GuuLAm MUSI UD-DIN KHAN v, 
DAMBAR SINGH Sai 


mA rticle 183 (8) 


— Execution of deoree—Step-in-aid 


of eæecution, 


Àn application to the coart execut- 
ing a decree asking that certain ob- 
jections to the execution of the 
decree be dismissed is a step-in-aid 
of execution and saves the bar of 
limitation. 

TAMIZ-UN-NIS8A BIBI v, NAJIU os. 


—————-——— Article 182 (6 )— 
Decres—-Enecution—Date of issue 
of notice—Time runs from date 
of order by court to issue notice —~ 
Minority—Subsequent disability. 


A decree under Order 34, rnle 6 
of the Code of Civil Procedure waa 
passed on March 4, 1911. Applica- 
tion for execation was put iu on 


143 | March 3, 1914, and on the same date 


the court paesed the order that 
notices isane to the jadgment-debtors, 
The notices were actually drawn 
up and signed on Mareh 4, 1914, 
and that was the date which the 
notices bore. The application for 
execution waa strack off on Maroh 
24,1914, The next application was 
made on March 5, 1917, by one of 
the original decree-holders and the 
legal representatives of two of the 
other decree-holders, the legal repre- 
sentatives beiug minors March 4, 
1917, was a Suouday. The court 
below held that the application was 
within time: Held, reversing the 
court below, that the application 
was time barred. the time ranning 
from the date on which the order 
of the’ court issuing notice was 
passed. 

Held also that thé time having 
already cemmenced to run from 
1914 the decree-holders were not 
entitled to the benefit of section 7 of 
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Limitation Act—(coneld ) 
the Limitation Act by reason of the 
minority of some of the deoree- 
holderr 

Kauika Baxsa §inau v RAN 
CHARAN F. B. ee re 
Article 182—~1n 








accordance with law—Application 
complying with Civil Procedure 
Code (Act V of 1908), Order 21, 


rule 11— Subsequent order for filing 
decree Non-compliance with. 


Ab application for execution of a 
decree was made on Ist March, 1916, 
but copy of the decree was uot filed 
along with it. It however fulfilled 


all the requirements of Order 21, 
rale 11 of the Code of Civil Proce- 
dure. Time was given by the court 


for filing the copy of the decree but 
it was vot filed whereapon the appli- 
cation was strack off Another ap- 
plication was filed within three years 
of the application of 1416 but 
beyoud three years of the previous 
application. Held that the applica- 
tion when filed havivg complied with 
all the requirements of Order 21, rule 


11, was an application in accordance ~“ 


with law and saved limitation, 


RAGHUNANDAN LaL v. BADAN 
SINGH sas aoe ma 


Marriage—Christian and Bhangi 
~~ Pargon to solemnise, 


See Christian Marriage Act section 


5 aaa ee eee 
e meme owen Athnorwledgment of 
sonship 


See Mohammedan Law— Guar- 
dianship ... sé ae 


Maliclous prosecution—Suit 
Jar damages—Complaint false to the 
knowledge of complainant—Procesa 
issued to accused—Acqguitial of ac» 
cused after evidence taken— Malice. 


Where a person was dragged into 
the Criminal Court by 1eason of a 
complaint which to the knowledge 
of the complainant was false from 
beginning to end, but after evidenco 
taken the accused was acquitted of 
all the charges made againet him, 
held that the oanse of action for a 
malicious prosecution was complete 
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Mesne profits—Suit to recovery 


for wrongful dispossession from a 


grove. 
See Provincial Small Cause Courts 
Act Art. 61 See on 


Minor— Fi audulent 
tion as to age. 


See Contract Act section 65 os 


Suit by neci friend— 
Application by minor to be allowed 
to proceed wiih suit. 


See Civil Procedure Code Order 82, 
rulel n jan os 

Mis-deseriptlon—-Properiy en- 
iered as mnafi—Power of court te 
correct, 


See Exsontion of decree—Mort- 
gage—NMisdescription .. sine 


Mohammedan Law—Guardian- 
ship—Mother—linors—Power vf 
de facto guardian — lmmorables— 
Alienation—Validity—-Legitimacy— 
Acknowledgmenits—Presumption of 
marriage—Documentary ovrdence— 
Admissibility—Code of Ciel Pro- 
cedure (Act V of 1908), Order 18, 
rule 1. 


Under the Mohammedan Law a 
person who has charge of the person 
ar property of a minor without being 
his legal guardian, and who may, 
therefore, be conveniently called a 
“de facto guardian,” hag no power 
to convey to avother any right or 
interest in immovable  pioperty 
whioh the trausferee can enforce 
against the infant; nor can such 
transferee, if let into possession of 
the propeity under such auanthoris- 
ed transfer, resist an action in eject- 
ment on behalf of the infant as 
{respasser. 

A mother Is entitled only to the 
custody of the person of her minor 
child, bat is not the natural guardian 
and has no larger powers to deal 
with her minor child’s property than 
any outsider or non-relative who 
happens to have charge for the time 
being of the infant, 


represenla- 
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PAGE Malicious prosecution PAGE. 
—(concld.) 
and thə facts afforded sufficient 
evidence of malice. 
Potro LAL v. Ram BARUP 468 
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A father alone, or if he be dead 
his executor (under the Sanni law) 
is the legal guardian of hie minor 
child. If the father dies without 
appointing av executor (wasi) and 
his father is alive, the guardianship 
of hi$ minor children devolves on 
their grandfather, and should he also 
be dead, and have left an exeoator, 
it vests in him In default of these 
de jure guardians, the duty of ap- 
pointing a guardian devolves upon 
the Judge as representing the Sove- 
reign. But the powers of even the 
de jure guardians to intermeddle 
with the property of a minor are 
confined within legal limits. If the 
mother is the father’s exeoutrix or is 
appointed by the Judge as the guar- 
dian of the minors, she hag all the 
powers of ade jure guardian If 
there is uo legal guardian, the per- 
son in-charge of a minor (e. g., the 
mother) has power as de facto guar- 
dian to incur debts, or to pledge the 
minor’s goods and chattels, for the 
minor's 4mperative necessities (such 
as food, clothing or nuising), but 
has no power to deal with the im- 
movable property. . 


The Mohammedan Law makes a 
sharp distinction between “ gouds 
and chattels” and immovable pro- 
perty with regard to the powers of 
dealing by guardians. 


Olear and reliable evidence that a 
Mohammedan has acknowledged 
children as his legitimate issue raises 
a presumption of a valid marriage 
between him and the children’s 
mother. -~ 


Documentary evidence which hag 
` not been prodaced at the first hear- 
ing of a suit in accordance with 
Order 13, rule 1, of the Code of Civil 
Procedure, 1908, may be admitted 
at any subsequent stage at the dis- 
cretion of the Court. 


IMAMBANDI v. Saua Haji 
MUTSADDI P. O. sis sin 
—— —MHarriage — 


Treatment, evidence of. 

A Mohammedan lady brought a 
sait for dower as the widow ofa 
deceased Mohammedau nobleman 


— 
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against his heirs. The lady wae 
the daughter of a woman of ques- 
tionable antecedents and she herself 
led a disreputable life before she 
was admitted by the said nobleman 
into hie harem. The nobleman 
himself had illicit connexion with 
her. The lady alleged that she had 
been married to the Raja. The evi- 
dence in suppurt of the marriage 
consisted of-the depositions of two 
witnesses who were disbelieved and 
of long-continued and exclusive co- 
habitation :—- Held that the con- 
nexion between the parties beiog in 
its inception an illegitimate one, it is 
difficult to infer a subsequent marti- 
age from evidence of long-continued 
and exclusive co-habitation. 


BHABBAN Bisr v. Keanig SHAH. 
aaaeeeaa eaea MATZ- L RE, 
doctrina of——Applicability. 

Where a transaction purports to 
be a sale, the doctrine of Marsa-ul- 
maut doea not apply toit; while if 
it ia a wagf created when the wagif 
was suffering from death-illnesa it 
is valid to the extent of a third ; and 
that if itis a gift it cannot take 
effect at all. 

Fazau AHMAD v. Ranim BIBI... 


Samma eee eeaeee meneen PB - BMD tiON 
——Right according to faith. 

See Pre-emption—Mohammedan 
Law nes on 


aaan a a aT cial 





Pre-emption 
—Talaba—-Cusiom arising on sale 
—-Transachon in the Jorm of a leasc 
~—~dsgues to be decided. 


Where a ustom of pre-emption 
prevails upon sale, the vendor and 
vendee cannot defeat the pre-emptor 
by dressing up the trausaction iu the 
garb of a lease. The same principle 
applies to the Mohammedan Law. 

Where therefore a small piede of 
land was transferred, the tranefer 
being in the form of a perpetual 
lease the premium being Ra 250 and 
the annual reut being two annas, and 
pre emption was claimed in respect 
of the land, under the Mohammedan 
Law, on the ground that the tran- 
gaction was really a sale in the garb 
of a Jease made to defeat pre-emp- 
tion :—~AHeld that on the igeue as to 
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the nature of the transaction being 
raised by the plaintiff, the court was 
bound to determine its real natare, 
and if after considering all the cir- 
cumstances, namely. sam which was 
paid down, the smallness of the rent, 
and the value of the property, it 
came to the conclusion tbat it was a 
salo, it must hold that the right of 
pre-emption arose and determine 
whether the demands were perform- 
ed or not. 

Monanmap Niaz KHAN v. MOHAM- 
MAD DREES KHAN 


——— Rostitutian of 
conjugal rights, sut for—Legal 
cruelty, 

Ina suit for restitution of con- 
jugal rights by the husband the 
court found thatthe husband and 
the wife (both Mohammedana) were 
on the worst possible terms, that the 
husband though not actnally ill- 
. treating her physically yet ill-treated 
her in other ways that is to say, 
mentally, and that by her return to 
his oustody her health and safety 
would be endangered held that the 
wife could not be delivered over to 
the husband. 

Hamip Husain v Kusra BEGAM 

Pn ee ne nn ne WY 8 ff —— Deed 
providing for support of grantor’s 
family and descendantsa—-Nominal 
Gsdication for churitable pur poses— 
Waqf slusory— diusalmans Waqf 
Validating Act (V1 of 1913), whe- 
ther retrospective. 

Neither section 3 nor section 4 of 
the Musalmans Wagf Validating Aot 
ig retrorpective iu ita operation ; 
‘gousequently if a wey created before 
the passing of that Act waa illusory, 
auti therefore invalid inthe eye of 
the Mohammedan Law. it would not 
be validated by reason of any retros- 
pective operation of that Act. 


A Mohammedan executed three 
documents purporting to make a 
wagf, By the frst of these he made 
no substantial and effective dedica- 
tion of the property nor did he speci- 
fy the objects of the endowment ; 
there was no effective alienation of 
the rights of ownership ;by the 
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secoud of these instraments he pro- 
vided that on his death the defendant, 
a miuor who wae a son of a, son of 
his, would be the mutawalls under the 
guardianship of the plaintiff ; it re- 
ferred to his will as laying down the 
mauver in which the income of the 
property was to be spent or invested 
The third document was the " will ” 
and auder it provision was made for 
religions and charitable purposes ; 
but reading it as a whole the mani- 
fest intention of the testator was to 
dedicate the income of the property 
estirnated at Re 20,000 per annum 
to the advancement of the members 
of hie fatnily, to tie up the property 
against the possibility of waate, to 
make such investments after defray- 
ing all expenses that the estate 
would go on augmenting steadily ; 
while the provision in regard to the 
charitable and religious purposes 
was ten per cent of the total in- 
come :— 


Held that having regard to the 
course of rulings of the Privy Coun- 
cil aud of the High Courts prior to 
the paesing of Act No. VI of -1913, 
no valid wagf was created. , 


Naru, Haq v. MOHAMMAD BUB- 
HAN-UL LAH 


—Waaf created 
by trust-desd—Shia—Ownership tn 
property not divested from date of 
execution of deed—Validity of waqt. 











Mpili aiena enta 


Where a Mohammedan and his 
wife Sh:as by persuasiou, purported 
to create a wagf by meang ofa 
trust-deed, but the deed did not 
divest the ownership of the execu- 
tants from the date of execution 
heid that the wagf was iuvalid. 


Syep Aut RAZA v Sanwan Das... 


Mohunt —Suapension of —No suit 
filed—Jurisdiction of Judge 


See Civil Procedure Code section 
92—Public endowment 


Mortgage—Haecution prohibited 
by law—Validity of. 

See Civil Procednre Code 1882 
gection 320 


Bee ete 
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Sale in execution 
of decres—-Sale of sixteen annas 
semindari--Whether groves compris- 
ed therein transferred by sale or not 


One A. M owned an entire sixteen 
annas mahal. In execntion of 
decrees against certain persons he 
purchased shares in certain groves. 
Subsequently he mortgaged his 
entire gixteen annas zemindari 
together with all appurtenances. In 
execution of the decree under the 
mortgage the entire sixteen annoas 
were ordered to be sold and were 
purchased by the plaintiff :—Held 
that the sale was not exclusive of the 
shares in the groves. 


Hasan Art KHAN v. | AZHARUL 
HABAN sea ss 


Mortgage—Suit for redemption 
—Mesne profits directed to be as- 
certained in the ewecution department 
—Time begins to run from date of 
such ascertainment. 


In a enit for redemption of a mort- 
gage where the decree directs the 
mesne profits dae to the mortgagor 
to be ascertained in the executiun 
department, time begins to ran when 
the profits are so ascertained. 


Narsing Dass v. DgBI PRASAD 


Motor Vehicles Aet (VIII 
of 1914), sectrons 11, 16—Zlules 
framed under the Act—Rule 12 ol. 
(1)— Conviction for violating rule— 
Lamp affized on each side in front, 
meaning of. f 

Rule 12 of the Rales framed by 
the Local Guvernment under section 
11 ‘of the Indian Motor Vehicles Act 

* provides that ‘* no person shall drive 
a motor vehicle during the period 
commencing half an hour after sun- 
set and ending half an hour before 
sunrise unless sach vehicle is pro- 
vided with lights as follows :—(1) 
in the case of vehicle other than 
motor cycles (a) ons lamp showing 
a white light in front affixed on 
each side of the front portion of 
the vehicle; (b) one lamp showing 
a red light at the rear and showing 
a white light at the side affixed at 
the back of the vehicle in such 


xvr 137 
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manner as to illuminate with the 
white light and render easily dis- 
tinguishable the signa and numbers 
on the plates” Accordingly when 
a person drives in a motor with two 
lamps affixed on each side of the 
front portion of his car showing a 
white light in front, keld that the 
rule was fally complied with and 
the conviction of such a person for 
violation of the rale was bad in law. 


The words ‘‘front portion” in 
clause (a) must be read as contradis- 
tinguished from the rear and the 
back of the vehicle mentioned in 
clanee (b). It does not mean the 
extreme end of the bonnet or tha 
extreme end of the front portion, but 
means the portion which is outside 
the seats aod the steering wheel. 


MOHAMMAD SAID v, EMPEROR 


Moveable property—Loan on 
securily of —Limitation. 


See Limitation Act Art. 120 s. 


Muafl Zabti Sarkari—WMori- 
gage—oriyagor claiming propris- 
tary interest—Suit for sala on mort- 
gage decreed—Formal possession 
obtained by mortgages after purchase 
—Adorigagor recorded ag tenant— 
Mortgagre's applicauon for entry of 
name rejected by Revenue Court— 
Sut for poss-ssion— Whether mort- 
gagor entitled to plead that his 
interest not saleable accerding to law 
—Aortgagor barred. 


A owned some land known as 
muafi sarkari. This waa resumed 
and became muafi sabti sarkari He 
sold half of it and the other half 
passed to his heir B. B sold half of 
his euare to plaintif and made a 
mortgage to hin of the remaining 
half. A admittedly claimed proprie- 
tary interest in the land. Plaintiff 
brought a gait on hia mortgage and 
obtained a decree for sale. He 
applied in execation for sale of this 
property and B picaded that it was 
ancestral. [t was accordingly sold 
by the Collector and purchased by 
the plaintiff. The plaintiff obtained 
formal delivery of possession. In 
the khataunt jamabandi B was 
recorded as a tenant the entry beiog 


~~ 


628 


449 


1078 


Muafl-Zubti Sarkari 
~——(concid. ) 

in the words “sir khud.” The 

plaintiff then applied to the Court 

of Revenue for the entry of his name 

in place of B. B successfully plead- 


ed there that the land was bis Sir - 


and he had become ex-proprietary 
tenant. The plaintiff having failed 
there brought this suit claiming to 
be maintained in possession or in the 
alternative for recovery of posses- 
sion. He treated B as a proprietor 
and this was not denied. B also 
pleaded inthe alternative that the 
land was bis Sir and he had become 
an ex-proprietary 
that the plea that B’s original in- 
terest in the land was not saleable 
ought to have been raised in the 
course of the previous litigation and 
not having been go ralaed B was 
precluded from raising it in the pre- 
gent litigation. 


Dreopvarr Sinan v Ramu CHARRIT- 
TAR JATI «ee is 


` Municipalities Aet (II of 1916) 
section 155—Octroi duly—Person 
introducing article chargeable with 
duty liable—A gent. 


A person, acting as broker for 
another, took delivery of certain 
bags of sugar within the Municipal 
limits, but did not pay the octroi due 
thereon. He was convicted under 
section 155, of the Municipalities 
Act :—Heid that the conviction was 
right inasmuch as he was the person 
who hed introduced the goods into 
the municipal limits. 


Banu Ram v. EHPEROR 


Section 807— 
Disobedience to notice— Continuing 
breach—Daily fine, object of. 


® Where under section 307 of the 
United Provinces Municipalities Act 
a Magistrate of the first class not 
only imposed a nominal fine on a 
person for not complying with a 
notice directing him to executp a 
certain work in respect of a drain 
but by same order made him liable 
to pay a daily fin until the notice 
should be satisfactorily complied 
with, held that the latter part of the 
order was illegal. 








tenant :—Held | 
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The liability to a daily fine in, the 


cvent of a continuing breach has - 


been imposed by the Legislature ia 
order that a person contumaciously 
disobeying an order lawfully issued 
by a Municipal Board may not claim 
to have purged his offence once an 
for all by payment of the fine im- 
posed upon him for neglect or re- 
fusal to comply with the said order. 
The liability is to be enforced by 
the institution of second prosecution 
in which the questions will be (1) 
how many days have. elapsed since 
the date of the first conviction dar- 
ing which the offender is proved to 
have persisted in the offence, and 
(2) the appropriate amonnt of daily 
fine, subject to the maximum pre- 
scribed. 


Amie Hasan KHAN v. EMPEROR os. 


eame- ——~- - —— Stotion 886—~ 
Application to prosecuie for catile 
trespass. 

See Cattle Trespaes Act section 
22 es e.. 





eee N e 





—Suit for establishment of title and 


injunction — Notice—Suit not main> 


tainable. 


A chabutra belonging to the plain- 
{iff projected on to a publio road. 
The plaintiff applied to the Manici- 
pal Board of Benares for leave to 
re-build that chebuira whioh wag re- 
fussed The Municipal Board then 
caused a notice to be served on the 
plaintiff in June, 1916, requiring 
him to remove the chabuira. The 
plaintiff then served a notice of action 
on the Municipal Board on 14th July, 


1916, bat commenced the present” 


action on 4th Angust 1916, i 8., 
before the expiration of the two 
months provided for in section 326 
of the Municipalities Act as being 
necessary for a suit to be instituted. 
The reliefs originally sought were— 
(1) the establishment of the plain- 
tiff’s title; (2) injunotion. The 
Municipal Board contended inter alia 
that the suit could not be maintained 
ag no legal notice had been served by 
the plaintiff. The plaint was then 
amended in respect of that relief 


only. Even after the amendment” 


hias 


(oie 
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the relief was for a declaration that 
the platform and the saiban were 
ancestral property of the plaintiff 
that he and his ancestors had been 
in possession thereof for a long time 
and ¿hat the Municipal Board had no 
right to get the same demolished and 
he also asked for an injunction. The 
first court held that the suit could 
not be instituted as no valid and legal 
notice had been given. The lower 
appellate court held that the notice 
wag not necessary and remanded the 
suit :—Held that the injunction not 
being the ouly relief claimed service 
of notice as provided iu section 326 
of the Municipalities Act was neces- 
sary and the suit having been com- 
menced before the expiration of two 
months of the notice could not- be 
maintained. 


- TER MUNIOLPAL BOARD or Düdins 


v. GAJADHAR Sus 


soe 


Musalman Waqf Validating 
Acua emopelin effect 


' See Mohammedan Law—Wadf .., 


Negotiable Instruments Act 
(XXVI of 1881), sections 64, 76— 
Non-presentment Ly holder—Liabi- 
lity of drawer—Onns of proof. 


N who had sold potatoes to H 
drew a kundi payable at sight on the 
latter which was io favour of M. Af 
sold it to plaintiffs who sent it in an 
unregistered letter to their agent at 
Cawppur. The letter miscarried, 
and the loss, owing to the careless- 
ness of the plaintiffs -was not dis- 


covered till after fourteen months of — 


the logs. The plaintiffs did not pre- 
gent the bill to X bat brought a snit 


on foot of the kundi sgeinat N and . 


H. The suit was dismissed agaiuat 
HT but decreed against N :— Held 
that X was not liable under the 
hundi inasmuch as tho plaintiffs had 
uot shown that Y could ‘not suffer 
loss by reason of non-presentment 
for payment 


Nanury MaLo Cuar Raw 


Notice —Breach of-—Daily fine. 
See Municipalities Act section 
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m VON- 188U6 of}—Effect on 
proceedings. 


See Land Acquisition Aot section 9 669 


mm c Sale to pawn Aloan- 
ing of 


See Contract Act section 176 ... 390 

e c Services oj—Proof— 
Recorda of court whether. 

See Regulation XYII of 1806 
section 8 ... bas soe OMT 





— Suit for title and injune- 
tion against Municipal Board. 


See Municipalities Act section 326 
(4). sa 198 


Oudh Land Laws —Lenures 
recognised an " Qudh—Propristor, 
under-proprielor, and tenant—No 
other kind of tenure recognised— 
Incidents of tenure aliached by law 
— Cannot be varied by consent of 
tenure-holder—Oudh Rent Aot (Act 
XIX of 1868), sections 8, 52, 102. 


The Oudh Rent Act, 1868, recog- 
niges three classes of persons, and 
three only, as having an interest in 


ete 


‘| and entitled to hold land for the pur- 


poses of the Actin the province of 
Oundh viz., “ proprietor’, * ander- 
proprietor ” and " tenant.” 


The law attaches to the status 
of under-propricior certain rights, 
among them the right to transfer, 
and while he retains that status 
he cannot be divested of any of 
those rights. 


When therefore at the ‘time of a 
aettlement a land-owner applied to 
be recorded as an under-proprietor, 
and under préssure from the Settle- 
ment Officer consented to be record- 
ed as an under-proprietor without 
tight of transfer :—- è 


Held, that this was oreating a 
tenure unkuown to the law, aud that 
no effect could be given to the words 
& without right of transfer” in the 
Settlement Officer’s decree. 


LAL Sripat SINGH v. LAL BASANT 


SINGH P. O. ETNE .. 817 
Oudh Ront Aet, section 8— Tenures 
recognised. 
See Oadh Land Laws eee 817 
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nee (Act XXII of 
1886), Ch. 74 —Land Law of Oudh 
—Thekadar—Enhancement of rent. 


Chapter 7A of the Oudh Rent 
Act, 1886 (Act XXII of 1886) ap- 
plies to thekadars, and oonsequeutly 
a " favourable rent” payable by a 
ihekadar or person to wbom the 
collection of rents in a manza bas 
been leased is liable to be enbanced 
in the circumstavces and subject to 
the condition thereiv provided. 


Parvati KUNWAR v. THe DEPUTY 
COMMISSIONER OF KHERI P. O. sei 


Punjab Laws Act (IV of 1872), 


Cu:tom—Ps esumplion in farour of 
See Custom, proof of sata 


Parda-nashin lady—Signaiure 
on morigags deed—Lady behind 
parda—A tlestation. 


See Transfer of Property Act sec- 
tion 59 sis 


Partition Act (1V of 1893), 
sections 2 and 8—Construction— 
Parties not attssue on the question 
that a dwelling-house could not be 
reasonably or conveniently parti- 
tioned—A pplication for withdrawal 
of suit—Application rejected as hav- 
ing been made at a late stage—Dis- 
cretion of cout—Civil Procedure 
Coda (Act V of 1908), Order XXIL, 
rule 1. 


Plaintiffs and defendant were oco- 
owners ofa certain dwelling-house, 
the plaintiffs baving Stha share and 
the defendant 3th share. Plaintiffs 
sued for partition and stated that as 
the house could not be reasonably or 
conveniently divided the house 
might be sold by auction and in the 
alternative offered to purchase it. 
The defendant contended that-the 


eens 


house might be partitioned without | 


inconvenience to either party ; but in 
the alternative Fe also offered to 
purchase the plaintiff's share at a 
valuation, should the court be eof 
opinion that the partition could not 
be effected. The defendant subse- 
quently withdrew his contention that 
the house, might be conveniently 
partitioned The court, thereupon, 
è appointed Commissioners who valued 
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the plaintiffs’ share avd tbe defen- 
danta were allowed to purchase it, 
The coart also disallowed the plain- 
tiffs’ application for permission to 
withdraw the suit:—Held (1) that 
the court had acted in accordances 
with sections 2 and 3 of the Partition 
Act when the parties were not at 
issue on’ the point that a division 
could not be reasonably or conveni- 
ently made; (2) that the coart had 
exercised a sound discretion in disal- 
lowing the application for with- 
drawal of the suit ivasmuch as it 
had been made st a stage at which 
the defendant had become entitled to 
the bevefit of section 3 of the Parti- 
tion Act and because the application 
did not satisfy the requirements of 
Order XXIII, rule 1 of the Civil 
Procedure Code. 


Umrao Sixeu v. UMRAO SINGH su 


Partnership—Acccunts, suit for 
rendition of— Death of one pariner 
—Suit against his minor legal repre- 
sentative— Whether suit maintainable. 


Held that a suit for rendition of- . 
accounts of a partnership buginegs ia’ = 
maintainable by the surviving part- ` 


ner against the minor son of a 
deceased partner who in bis life-time 
was manager and had tho account 
books in his keeping. 


SHANKAR LAL v. Ram BABU wae 


mam ——- - —— Dissolution—Right 
of 

See Contract Act seotion 252 ... 

Part payment—Payment of in- 
teresi—Saves limitation. 


See Limitation Act section 20 ... ° 


Party—Suit to ¢aforce a mort- 
gage—Wheiher person claimmg 
paramount lille necessary 

See Civil Procedure Code section 
j eee 4ta een 

Patent—Norveliy — Specification 
— Combination of old materials. 

The plaintiffs pattened a process 
of turning oat banslochan (a medi- 
cinal powder menufactured Ly a 
calcining process from the interior 
of bamboo found in Singapore) of 
which the essential features were 
the treatment of the substance at a 
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red heat, with sulphuric acid inside 
a closed crucible -or . retort made 
entirely of earthenware. The ad- 
vantages involved were (a) po iron 
or other metal being used in the 
composition of the orucible there 
was po danger of any deleterious 
action on the part of the furnace of 
the acid upon the metal aforesaid ; 
(b) the retort or crucible was entirely 
closed from the time when the acid 
was added until the process of cal- 
cination was complete; the result 
being that the necessity of a chim- 
ney communicating -with the retort 
for the purpose of carrying off the 
fumes was dispensed with. This 
process was one of a new combina- 
tion-of admittedly old materials :— 
Held ibat it was a good subject- 
matter for a patent. 


LAKHPAT Rat v., BRI KISHÀN 
Dag eee eee eee 


Fenal Code (Act XLV of 1860), 
sections 87 804—~Murder—Culpabie 
homicide not amounting to murder— 
Fatal- assauli committed by three 
pérsons acting in concert. 

Threé men‘attacked two others with 
lathis. ‘A free fight took place with 
the reault that considerable injuries 
were inflicted on both sides, One of 
the persons attacked received several 
severe injuries which culminated in 
_his death—the evidence for the 
prosecution was that some of the 
injuries were inflicted after the 
deceased had been felled to the 
ground. It did not appear however, 
which of the injuries had been 
caysed by which, of the agesilante, 
but the weapons used were lathis 
(lethal weapon)—and the three per- 
gone were acting in concert :— Held 
that the accused were guilty of culp- 
able homicide not amounting to 
murder under section 304 of the 
Indian Penal Code, inasmuch as the 
matter was sudden and the injuries 
had ‘been inflicted in the heat of 
passion, 


EMPEROR v. GuLaB awe 
e m ———- Section 97—Righi 


of private defence—QOnus of proof— 
Indian Evidence Act (I of 1872), 
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section 105—-Praciice—— Alternate 
pleas 

The right of the aconged to defend 
himself upon a criminal charge can 
only be limited by the provisions of 
the statute Jaw and the provisions 
to be considered are those of section 
105 of the Evideuce Act. The law 
does not prevent a man on his trial 
ona charge of culpable homicide 
from setting up the defence in the 
alternative, vis, either that he was 
not present at the occurrence or that 
he wag acting in the exerciae of the 
right of private defeuce. 


Yusur Husain v. EMPEROR os. 


=e —— Section 173— Ten- 
der of a summons—Refusal to 
recerve— Whether an offence. 


Under the Code of Criminal Pro- 
cedure the mere tender to a person 
of~a summons is sofficient, anda 
refusal by him to receive it does not 
conatitate the offence of intentionally 
preventivug service thereof on him- 
self under section 173 of the Indian 
Penal Code. 











Sanpeo RAI v. EMPEROR Bes 
— Section 174—Dit- 
obedience— Who can try., 
See Criminal Procedure Code 
section 195 nag 





-— Section 188—False 
information— Defamation— Petition 
of resignation to Cc llector ae oficer- 
in-charge of the Court of Wards. 


Where a person submitted a peti- 
tion of resiguation to a Collector as 
the officer-in-charge of the Court of 
Warda and such petition contained 
an nntrae account of an affray and 
defamatory statements and the Dis- 
trict Magistrate ordered the peti- 
tioner’s prosecution for giving false 
information under section 182, Indian 
Penal Code, held that the ingredients 
of an offence under that section were 
wanting aud the conviction was bad. 

Dem v. EMPEROR 


Section 182—-Gist of 
offence—Giting false information to 
publio servant—-Construteion. 
Section 182 (a) of the Indian 
Penal Code, applies to a case in 
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which it is intended that a public 
servant should do or omit todo some- 
thing which he would be legally 
justified in doing or omitting to do 
if he knew tke true facts. Asking 
a pablic servant to do an act which 
would be an illegal aot, even if trae 
facta were stated to him world not 
come witbin the purview of the 
section. 

MANOHAR.v. EMPEROR «e ‘ve 


—— Section 808—Mur- 
der—-Poisoning by arsenic—Inten- 
tion——Knowled ge. 


Where accused, knowing its effect 
administered aigsenic to a boy nine 
years of age with the object of pre- 
venting the father of the boy from 
appearing as a witness against him- 
self in a criminal oase, but in such 
quantity that the boy died in the 
course of three days :— Hela that he 





Seer 


was guilty of murder, though hts — 


intention might not have been to 
cause death. 
GAURI SHANKAR v EMPEROR 


Section 804A, 825— 
Causing death by rash and negligeni, 
act-—Rioting—Grievous hurt. 


Seotion 804A. of the Indian Penal 
Code must*be read along with sec- 
tions 886, 337 and 838; and all these 
sections are confined in their opera- 
tion to. acts done without any .crimi- 
nal intent, apart from the rashness or 
negligence which is their essential 
ingredient. 

The accused who were five in num- 
ber attacked the complainants with 
lathis. In the course of the affray 
severo injuries were inflicted and 
suffered by both sides. On the side of 
the complainants there was a girl of 
tander years who was sitting very 
close to her father and she received 
a severe blow on the head which 
subsequently resulted in her death. 
The accused, in addition to being 
convioted of an offence punishable 
under sections 147 and 3823 of the 
Penal Oode, were also convicted of 
an offence under section 304A, the 
sentences to run, consecutively :— 


Held that the offence of which the 
_hooased mere guilty was not that of 
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Penal Code —(contd ) 
causing death by a rash or negligent 


act but of voluntarily causing griov- 
ous hurt. 


Kure v. EMPEROR ` ... OT 


——WSeclions 304, 325— 
Common intention—Several person 
attacking one— Doubiful evidence as 
to who siruch the fatal blow—Whe- 
ther guilty of culpable homicide. 


_ Where several persons attack one, 
and the evidence is doubtful as to 
which of the assailants strook the 
blow which caused the death of the 
man attacked, the accused could not 
be gailty under section 304 of the 
Indian Penal Code, of culpable 
homioide bat of having caused 
grievous hart under section :$24, 
because it was not the common 
intention of all of them to cause 
death. 


CHANDAN SINGH v. EMPEROR ..; 


— Section 825—Death 
caused—Doubiful evidence as to 
who dealt the fatal blow. 


See Penal Code, section 304 saa 


Section 885—Death 
caused without criminal intent. 


See Penal Code, section 804A ... 
ae mite mm GACLiON S68 — Accus- 


ed convicted — Commitment to beg- 
sions. 














Ses Practice—Procedure vik 





onentcrnenne Sections 868, 868— 
Kidnapping—Lawful guardianship. 

A Jat girl under sixteen years of 
age was ordered by her father to 
take food to the bullocka. As. she 
was coming home, one of the accus- 
ed came to her and persuaded her to 
accompany him. Her hair was cut 
and she was dressed in boy's clothes. 
Bhe lived for sometime with both 
the accused. After this both the 
accused were taking away the girl 


when they were discovered by the. 


chowkidar. She was crying and 
told the chowkidar that she was a 
girl and nota boy. The chowkidar 
then arrested the. acoused. Held 
that the accused were guilty of the 
offence of abdustion haying removed 
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the girl from the lawful gaardian- 
ship of her father without hig con- 
pent. 


Har Keay v. EMPEROR oe 


—Saciion 408—Cri- 
minat misappropriation—Property 
Dishonest retention — Wrongful 
gain or wrongful loss. 








_ A lettef was addressed to A. It 
was received and read by him and 
then thrown on a table at which he 
and the acoused were seated. The 
accused apparently picked up the 
letter and it was produced from his 
custody in court in a proceeding 
between A and his wife for jadicial 
separation, The court refused to 
receive it and returned it to the 
acoused. It was contended that the 
letter waa‘ property’ of A which 
the acoused had misappropriated :— 
Held that the essential ingredient 
for the offence of criminal misappro- 
priation under section 403 of the 
Indian *Penal Code being proof of 
dishonest misappropriation or con- 
version to the ase of the accused, 
the offence was not made ont. 


Query— Whether the letter the 
subject of the charge wae, under the 
circumatances, ` property ’ at all. 


ÅSHBEY CLARKE Hargis v. 
EMPEROR... bas ae 


—-——Section 406-—-Cri- 
minal breach of trust—~ Moveable 
property atiached in execution of 
decree-—Properiy entrusted to acous- 
ed—-Non-production of property at 
tints of sale. 





Where the acoused were entrusted 
by a court officer with certain move- 
able property attached in exeontion 
of a decree, but at the time of sale 
they did not produce the property 
and evaded the service of notice 
held that they could not be guilty of 
criminal breach of trust inasmuch 
as they did not misappropriate the 
property or convert it to their own 
use or dispose of itin any manner 
contrary to the terms of the trast. 


Habra SINGH v. EMPRBOR 
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Soars 


Section 408——Em- 


beaslement as servant or clerk——-Three 


items charged-—Joinder at one trial 
illegal. 


One R was a station master. 
Under an agreement with the Rail- 
way Company he employed A as a 
marksman. # also allowed him to 
write the registers. On R taking 
leave he was succeeded by R. ZL 
and he allowed K to reosive cash 
payments gud enter them in the oash 
registers. The Railway Company 
did not sanction nor were they 
aware of tbis state of things. The 
charge against K was that he 
demanded an over-charge of 
lis. 5-10 aud appropriated it and 
that he misappropriated two other 
sums whioh he had received from 
two other persons. He was charged 
with three offences under section 
408 of the Penal Code and tried at 
one trial -Held (1) that no offence 
under that section was committed 
in respect of Rs. 6-10 the money 
over-charged not belonging to the 
Railway Company, (they having 
repudiated the demand), and it not 
being eutrusted to K, who was 
neither their olerk nor servant; (2) 
that the offence of embezzlement 
not having been committed in res- 
pect of it, the joint trial of it for all 
the three sums was illegal. s 


KARIN-UD-DIN v. EMPEROR 


#42 


Section 


409 — Ac- 


for 
sanction. 


See Criminal Procedure Code seo- 
tion 526 wan eeg 


Section 441—Pos- 
seasion-—--Meaning of. 


See Penal Oode section 447 


— ~~ —— Section 447—Crimi- 
nal irespass—ZIntention to commit 
offence or io intimidate or annoy. 


A wemindar brought a suit in the 
Revenue Coart for the ejectment of 
certain persons from a certain hold- 
ing on the ground that they were 
non-ocoupaucy tenants. The suit 
was decreed and formal possession 
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of the holding waa given to the 
zemindar. The tenants who cou- 
tended that they were occupanoy 
tenants preferred nu appeal and dur- 
ing the pendency of the appeal 
entered on the land and tried to 
plonghit. They were prosecuted 
and convicted under section 447 of 
-the Indian Penal Code. The appel- 
late court subsequently set aside the 
order for ejectment, holding that 
one of the accused was an ocoupanoy 
tenant :—Aeld that the conviction 
was illeval inasmuch as there was 
no mala fides on the part of the 
accused and they entered on the land 
in the belief that it formed part of 
their oocupanoy tenancy and conge- 
quently they did not intend to com- 
mit an offence or to intimidate, iusult 
or annoy the zemindar. 


Samble.— Whether the possession 
mentioned in section 441 of the 
Indian Pena] Code means actual pos- 
session or formal possession delivered 
by a court. 


BHAGWAN Din v. EMPEROR or 


— Section 456—Lurk 
ing house-irespass by night— Intent 
— Facts from which intent may be 
wnferred— Burden of proof. 





Per Piacorr, J.—When the evi- 
dence shows that a man has been 
fonod Inrkivg at night inside the 
house of another person, a perfect 
stranger to him, or a person in whose 
honse he hag no @dpparent business, 
the prosecation will ba entitled to 
ask the court to iufer from these 
facte that there was a guilty inten- 
tion on the part of the accased snffi- 
cient to briog his action witbiu the 
parview of section 441 of the Indian 
Penal Code. 


In dealing with cases of this sort 
(lurking house trespsse), Magistrates 
should uot overlook the exiztence of 
section 609 of the Indian Pegal 
Code when they are considering the 
allegation on the part of the prosecau- 
tion that the entry by the accused 
into the premises iu question must 
presumably have been with intent to 
e commit some offence. When, how- 
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ever, the accused pleads and estab- 
lishes, either by direct evidence or 
by way of reasonable inference from 
proved facts, that he had some 
specific intention in entering the 
house, and that the intention in 
question was neither to commit au 
offence nor to intimidate, insult, or 
aunoy any person in possesston of 


‘the honse, then the provisions of 


section 106 of the Indian Evidence 
Aot should be referred to 


Where, again, an accused person 
has forcibly or clandestinely entered 
a house which he knew to have been 
definitely closed and barred against 
him by the owner thereof, in that 
case the court mav find that the 
intention to insult or annoy, under 
such circumstances, was so clearly 
inherent in the acts of the accused 
astoform an essential part of the 
purpose with which entry into the 
house was effected. 


Per Watsy, J.—If there isan 
invitation (to enter a house) oom- 
bined with an intention (on the part 
of the accused} to preserve strict 
secieoy, then it is dificult to say that 
there ig auy intention to annoy a 
third person, but if that third person 
has expressly prohibited the accused 
then his act becomes a direct defi- 
ance to an express order and an 
intention to annoy the aathor of the 
order may be inferred from it. 


A person was found inside the 
house of another at night and he 
pleaded in defence, firat that he had 
entered the house at the request of 
one of the inmates and, secondly, 
that he had no intention of insulting 
or aonoying the complainant. It 
was foaud that he had taken the 
precaution of keeping his presence 
in the house eutirely secret from the 
owuer thereof, aud it was not found 
that he was forbidden to enter the 
house by the owner; —Aeld that the 
conviction of the accused without 
engniry into the trath or otherwise 
of the defeuce, set up was bad in 
law. 


CHHOTE LAL ý, EMPEROR TR 


[A. L. J. R. 
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~— Sections 480, 483— 
Using false trade-marl-—lIntent to 
defraud. 


According to an agreement bet- 
ween the different Oil Companies it 
was settled that one company could 
use the tios of another company, pro- 
vided the company so using the tins 
pat on the cap a distinctive mark 
showing that the oil was not the 
manufactare of the company whose 
ting were being used. Iu pursuance 
of this agreement the Borma Oil 
Company could use the ting of the 
Standard Oil Company (U. 8) by 
patting on the cap the word * Vic- 
toria.” The accnsed gold eight tios 
of Kerotive Oil bnt only two of the 
tins had the word “ Victoria” on 
the tin caps aud the other six had 
plain tiu capa. At the time of sell- 
ing be had told the parubaser that 
the tins contained oil of the Barma 
Qil Company and the price agreed 
upon was the price of the Barma Oil 
Compañy as prevailing tu the mar- 
ket:—Held that although the accas- 
ed was gailty of using a fule trade- 
mark so far ag the six ting with plain 
caps were concerned, yet (in the 
absence of a conspiracy between t'e 
purchaser and the aconsed) the 
accused could not be convicted, 
ander section 482 of the Indian | onal 
Code of using a false trade-mark, as 
he had acted withuat intent to 
defraud. 

ABDUL RASHID v, EMPEROR... 
— SECON 499—Defa- 
mation —— Witnesas—Evidence— How 
Jar, witness protected—Indian Evi- 

dence Act (1 of 1872), section 183 
` —"Compelled,” meaning of. 


The ninth exception tə section 499 
* of the Indian Penal Code ig intended 
primarily to apply to staleinente 





which the accused caunot prove to’ 


have been truv in’ fact, or which are 
mere expressions of opinion, or other- 
wise of such a nature that the ques- 
tion whether they are or are not true 
in fact does pot arise. Ordinarily 
the first exception would apply to 
atatementa' made by witnesses in the 
course of the jadicial proceedings, 
provided those statemeuts are trae ; 


XVI 138 


INDEX 


PAGE. 


476 


Penal Code —(concld.) 


and if the atatements are trae in 
fact, and relevant to the matter 
ander investigation it is obviunely 
for-the pablo good that they rhoald 
be made If section 499 were the 
only provision, the position of a 
witness wunld be a difficult one, but 
ander section 132 of the [videuce 
Actif a witness * ia conipelled’’ to 
make a defamatory statemeut a pro- 
seoation will uot lie The protection 
affurded by gectiun 132 of the Evi- 
deuce Act mast be claiined expressly 
by a witaesa before he makes the 
staterusnt. 


KALLU v. SITAL Tos ade 


Section 500—Words 
of an obscene and insulding nalure— 
Words addressed when quarrel had 
ended to persons other than the per- 
son in reipset of whom they were 
used — Defamation. 


There wag an altercation between 
Rand M. The latter was a respect- 
able Makhter After the altercation 
R used langange in respect of Jf 
which was of an obgcene and ingalt- 
ing natare. The words were not ad- 
dressed to 4 bat to third persons :— 
Held that the words complained of 
not having been nsed in the course of 
a quarrel, aud not being addressed to 
M they were oalcalated to harm Af’s 
reputation and R was riehtly con- 
victed «ander section 600 of the 
Indian Penal Code. 


Rasa Ram SINGH v. EMPEROR ... 
Pleader's fee—Calculation of. 


See Rales for Sabordinate Court 
rale 21. s., Dat 











eer 


Police Statement to—-Discovery 
by reason of statement, 


See Evidence Act section 25 a. 


Practice—ZJnterference by High 
Court—Remedy open. : 

See Civil Procedare Code, Order 21, 
rale J5. T s eee 
Tasue not deiliad by lower 
couri— Decision of High Court. 

See Pre emption—sAcquiesoence. 

New plea in Privy Coun- 


cil. , 
See Hinda Law-—Debte—Joint 
family property eee see 
@ 
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————Postponing decision of 
question whether interrogatories rele- 
vant. 


See Civil Procedure Code, Order 11, 
rule 6 


—— ——-— Privy Council—Point 
noi taken before High Court—Point 
taken in grounds of appeal to High 
Court but not pressed—Cannot be 
raised before Privy Council. 


It is a well settled rule of practice 
of the Judicial Committee that an ap- 
pellant will not be allowed to question 
the decies of a High Court on the 
ground that it has wrongly accepted 
a decision of the Subordinate Court, 
if he himaelf hag never brought that 
decisioun before the High Gourt for its 
consideration. 


And the same rulo applies when 
the appellant though he has mention- 
eda point in his memorandum of 
appeal to the High Court, elects not 
to advance it for the High Conrt’s 
determination. 


KALYAN Das v. SHEIKH MAQBUL 
AHMAD P. O 


——Procedure— Fwo per- 
sons convicted by Magistrate of 
offence of kidnapping—Appeal by 
one to Sessions’ Judge—Sessions 
Judge alters charge—Magistrate 
directed to commit accused to Court 
of Sessions—Reference of the case of 
non-appealing accused to High Court 
—Magisirate committing both accus- 
ed while the other's case pending in 
High Court — Jurisdiction — High 
Court’s powers in revision 





Two persous were tried for the 
offence of kidnapping under gec- 
tion 863 of the Penal Code and 
convicted. One of them appealed 
tf? the Session. Judge against the 
conviction the other did not. The 
Sessions Judge acting uuder section 
423 of the Criminal Procedure Code 
get aside the conviction and sentence 
and ordered the accused to be con- 
mitted for trial for an ofer co ander 
section 366 of the Penal Code. As 
regards the othe: acduged he refer- 
red the oase to the High Conrt. 
While the latter’s oases was pending 
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in the High Court the Magistrate 
committed both the accused to the 
Court of Sessions for trial for an 
offence under section 366 of the 
Penal Code :— 


Held that so long as the convic- 
tion and sentence against the non- 
appealing accused on the trial ander 
section 363 of the Penal Code stood, 
the Magistrate had no jurisdiction to 
commit that person to the Court of 
Sessions, and the High Court set 
aside that order in revision. 


EMPEROR v. BHAGWANI Se 


nnn ens LAMAN —— Decision 
—Could be arrived at on materials 
before couri. 


See Transfer of Property Act sec- 
tion 69. 


aa Silage when limitation 
quesitons can be raised. 
Bee Limitation Act section 5 


Es 





——Suit for possession 
and damages—Suit brought within sta 
months of dispossession—Suit bas- 
ed on tile— Suit dismissed in toto as 
being one in which upon plaint as 
framed no relief could be given— 
Dismissal wrong. 


Plaintiff was a mortgagee with 
possession of certain zemindari for 
a period of five years. He entered 
into poggession and had the land oul- 
tivated. His sub-tenants were dis- 
possessed, as alleged by him, by the 
defendants. Within six months of 
the dispossession he brought the 
suit for recovery of possession by 
declaration of his title and also ask- 
ed for recovery of damages. He 
purported to bring the suit under 
section 9 of the Specifie Relief Act. 
The plaint was subsequently amend- 
ed by siriking out the claim for 
declaration of title. The Munsif 
granted him a decree for possession 
under section 9 as prayed, but dis- 
missed the claim for damages asg 
being improper in conjunction 
with a claim for possession under 
the said section. Upon appeal the 
District Judge dismissed the suit in 
fvfo because in bis opinion upon the 


[A. L. J. R, 
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Practice—(conold.) 
plaint as framed no relief could 


possibly be granted to the plaintiff. ` 


Upon second appeal, held that the 
suit being one for possession based 
‘upon title inasmuch as a olaim for 
damages had been made in the 
plaint, it could not be dismiesed in 
toto but onghtto have been remand- 
ed for a decision on the merits. 


‘NARAIN Das v. Het SINGH i 


Pre-omptlon — Aegquiescencea — 
Pre-emptor and vendee co-sharers 
with vendor—Pre-emptor brother of 
vendor-~—-Acquisscence — Issua nol 
decided by lower appellate couri— 
High Court entitled to decide it. 


Certain property was sold. The 
pre-emptor and the vendee were oo- 
sharers with the vendor; the pre- 
~ emptor was brother of the vendor. 

In the suit for pre-emption the ven- 
dee pleaded, among other defences 
that the pre-emptor had acquiesced in 
the sale being made to him. It was 
admitted by the pre-emptor that he 
was in debt, that he had no money 
and that at the time of the sale he 
also was selling bis own property. 
The court of first instance held the 
custom proved; but that the facts 
did not give rige toan inference of 
acquiescence on the part of the 
plaintiff. The suit was decreed, the 
lower appellate court held that the 
custom was vot proved but did not 
decide the issue of acquiescence. 
The suit was dismissed :—Aeld that 
the lower appellate coart not having 
decided the issue of acquiescence, it 

®was open tothe High Court in second 
appéal to decide the question ; held 
-algo thatthe facta proved that the 
plaintiff knéw of aud acquiesced in 
the sale. 


Anonan v. DALIP SINGE ssa 


a 86 Of aCe 
Wajib ul-ars— Mortgage made after 
—HMortgage by conditional sale— 
Deoree for foreclosure. 


In 1895 a mortgage was made. 
In 1906 a suit was instituted on this 
mortgage treating it as a mortgage 
by way of conditional sale. <A 
decree for foreclosure was obtained 
and in 1911 the decree was made 
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absolute. Shortly after possession 
waa obtained under it. In 1914 a 
suit was brought claiming to get 
possession by virtue of a custom set 
forth in the Wajib-ul-arzes. The 
clause relating to pre-emption was 
as follows ;——'' lf a pattidar wishes 
to transfer his share by sale or 
mortgage, he should do so firat, to 
another patidar of the same thok, 
and in case of his refusal, to the 
pattidars of another ihok of the 
village. Ifthe pattidar wants to 
sell his share to a stranger by enter- 
ing an excessive and fictitioua price, 
the pattidar having the right of 
pre-emption shall be entitled to 
acquire the property on payment of 
the price awarded by the arbitra- 
tors.” Held that having regard to 
the whole context of the Wajib-ul- 
arges the © sale’ mentioned therein 
forthe purpose of giving rise toa 
right of pre-emplion according to 
custom meant a voluntary sale, and 
the Wajzb-ul arges did not give him 
a right of preemption under the 
circumstances under which the mort- 
gagee became the owner of the pro- 
perty. Held also that if the plain- 
tiff intended to take advantage of 
the custom then he shonld havo 
brought a suit to step into the shoes 
of the mortgagee as soon as the 
mortgage was made. 

SUNDAR KUNWAR v. RAMGULAM... 


Consideration — 
Onus of proving—Whether vendee 
bound to prova every detail of the 
consideration, . 

Prima facie the consideration 
stated in a sale deed isg to be taken 
as the true covsideration in a suit 
for pre-emption. Where however, 
the plaintiff shows that the price 
la a very excessive price, he can 
shift the onus on to the vgndee of 
showing that the consideration stated 
in the deed waa actually given. 

A const is not justified in treating 
a euit for pre-emption as if it were 
sult by a reversioner seeking to set 
asido a sale deed made by a Hinda 
widow, by casting on thé vendeg 
the onus of proving every detail of 
the consideration. 

MAKHAN SINGH v. JAHAN KUAR. 
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1088 INDEX 
Pre-emption—(conid.) Paar | — Pre-emptlon— (centd.) 


Custom admitled 
—Pre-emptor at the dats of sale a 
co-sharer in the patti in which pro- 
perty sold was siiuoie—-Pre-empior 
noguiring right by unper fect parti- 
tion— Hight not lost. 


By means of animperfect parti- 
tion of a village made in recent years 
a patti was formed and the plaintiff 
became a co-sharer therein. He 
cluimed a right of pre-emption in 








respect of the sale of certain pro- 


` perty eftaate in that patta The 
custom of pre-emption was admitted. 
The wajib-ul-arz gave the right to 
a” hissadar-i-karibi The courts 
below interpreted the expression to 
mean a co-sharer in the same eub- 
division as the vendor. The lower 
appellate court dismissed the suit 
on the ground that the pre-emptor 
had become a oo-sbarer in the patti 
by reason of imperfect partition :— 
Held that the castom being proved 
if the plaiutifE could prove that be 
came within the custom at the time 
of the sale, he was entitled to the 
benefit of the custom aud the mere 
fact that he was pot within the 
custom prior to partition would not 
bar him from subsequently ` acquir- 
ing the right. 


Latra PRASAD CHAUDHRY v. 
Goku PRASAD ans ou 

— —— ——— Extension of time 
—Pre-emptor io be ready to pay 
when entitled to get possession. 


ln a pre-emption suit a plaintiff 
Ís presumed to be ready and wilhag 
to pay the purchase-nioney whenever 
he can get possession of the pros 
perty. J£ for any special reason a 
plaiwtiff in pre-emption enit wants 
tg have a more extended time, he 
should instruct bis pleader to ask 
the court to make a special term in 
the decree and to give the coort 
good reasons for giving an extended 
time. 


CHITAN Sixag v. BALDEO §ixncua, BOG 





— Extension of time 
fixed for payment- Decree becom- 
ing final. ° 

A decree ina pre-emption case in 
ats very terma becomes a decree in 


509 


favour of the defendant vendee 
when the conditions imposed on the 
plaintiff have not been ccmplied 
with and no court bas sny power 
to alter the terms of the decree, 
when it has become final 
extend the time allowed for pay- > 
ment. 


Hirpky NARAIN v, ALAM BINGE., 
Mohammedan Law 





ee ym 


—Shias—Property owned by more- 


than two co-sharers—— W ajib- ul-arz 
Vague entry as to custom. 


Upon a sals of property by a Shia 
Mohammedan no right of pre-emp- 
tion arises when there,are more than 
two co-sharera in such property. 


Held by RicHarps.C Jd.. thata 
plaintiff is not eutitled to claim the 
right of pre-emption when be pro- 
duces in proof of hia right a vague 
entry in the Waj:b ul-arz to the 
effect that In matters of pre emption 
the rights were according to faith, 


Sarygp Mruamuap Razı- UD- DIN 
v. RAGHUBIR PRASAD o.. 


eee 
» 


Purchase made by 





vendee on different dates—Surt to 


pre-empt first sale— Vendee claiming 
to be co-sherer in virlue oj second 
pwr chase—Suit not maintainable. 


Heid that a vendee becomes a 
co sharer of the property purchased 
by bim from the date of his purchase, 
Covvequently where a vendes pur- 
charted shares ina village on twa 
diferent dates, and a suit wag 
brought to pre-empt the earlier sale 
and no suit was brought inrerpect of 
the second sale, keld that the suit 
was not maivtsinable even thongh 
limitstion for a suit for pre-emption 
iu respect of the second sale had 
not expired. 


CHABRAJ Sinan v.. MAHESH NARAIN 
SINGH 


eee saa t.» 


Refusal to purchase 
—Sale of properiy under the man- 
agement of the Court of Wards by 
auction—Price insufficient—Plain- 
uf present—No bid by him—Sale 
caucelled——Second sale—Suit for 
pre-emption—Plamtsf's knowledge 
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_ Pre-emption—(eonta.) 
of sale—Invilation to purchase— 
Refusal—Suit not maintamable. 


Certain property was under the 
management of the Conrt of Warda. 
It was sold and the sale was duly 
advértized. The highest bid was 


Ra. 1,000. The plaintiff was present - 


but did not bid. The price was 
considered Inadequate and the pro- 
porty was withdrawn from the saly, 
It wae advertised for sale a second 
time and at the sscond sale it fetched 
Re. 950. It was net clear whether 
plaintiff. was present at the second 
sale. In a suit for pre-emption, 
held that the plaimiff baviug known 
that the property was being sold 
and having every opportunity to 
purchase, hig absence of protegt at 
the sale being made again aud the 
delay in brjngiug the ruit was tanta- 
mount to big: iefurs] ro purchase 
and the suit wag uot maintainable. 


CurrHro SINGH v. BHAGWANT 
BINGH see see 
e 


Refusal io purchase, 
what is— Custom— Wajib-al-arz— 
Property io be sold to co-sharer 
firat—Sale to stranger. 


Where the custom of pre-emption 
ag evidenced by the wasib-ul-ars 
is to the effect that a co-sharer wish- 
ing to sell hig property maat firat 
offer it toa co-sharer, aud if the co- 
sbarer refuses then he may sell toa 
stranger, in such a case the fact 
that the co-sharer vendor offered_the 
property to avother co-sharer and 
the latter declined to purchase on 
the ground that he had no money or 
fowany other reason was unwilling 
to purchase would entitle the owner 
to go toa stranger and to sellit to 
him and that the owner would uot 
be obliged after be lias made a defi- 
nite agreement with the stranger 
to return and offer the property 8 
second time to the co-sharer on the 
other hand the going toa stranger 
and makivg a bargain with him 
before offering the property to a co- 
sharer would be acting coutrary to 
the custom. 


SHAMSHER Sines v. Pears DATT 


2e2 ass 
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Pre-emption—(concld.) 


Sale to a stranger 
—Re-sals to vendor subsequently to 
instetuiion of suil—Vendor no co- 
sharer at date of re-sale. 


Where after the institution of a 
suit for pre-emption the vendee (a 
stranger) re-sold the property sought 
to be pre-empted to the vendor who 
by selling all the rights he was pos- 
sessed of bad ceased to be a co- 
sharer at the date of re-sale, held 
that the pre-emptor was entitled to 
a decree for pre-emption. 


Tota Ram v. Goran SINGH oes 
Wajinb-ul-arz—Cus- 
tom or contract—dutlerpretation of 
document. 

When considering the existence or 
non exigtence of a custom of pre- 
emption the language of the parti- 
cular wojrb-ul-are ought to be taken 
iuto consideration. 


Consequently, where the ouly 
evideuce in proof of a custom of 
pre-emption was the waj:b-ul-ars 
which recorded that when property 
was bought or mortgaged by a 
stranger, the co-eharers were enti- 
tled to take it ip jhe event of sale 
at sixteen years’ purchase aud ig 





Meiga 











that of a mortgage at eight, and it | 


then recorded a statement that a 
person had a right to redeem a mort- 
gage iu which he had no iuterest :— 
Held that the entry inthe way:b-ul- 
ars on the very face of it disproved 
the existence of a custom. 


` SURAJBALI BINGH v, MOHAMMAD 
N ASIR oe “e058 aes 


Preferential pa ment—Wind- 
ing up proceeding. 
See Companies Act section 169... 


Priority—Occupancy holding— 
Usufructnary morigage— Mortgages 
in possexsion-—— Proceedings for com- 
pulsory registration of morigage— 
Lease granted by morigagee during 
pendency of those procveedings— 
Lease segistered——Lessees entitled 
tu recover posgession,of leased plots 
withoul payment of mor'gage- money. 


Where an occupancy tenant mada 
a usofinctuary mortgage of certain 
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ase of som regis- , ALEE 
land, and no fraud oE thonn Boer tion 16 (2), cl. (a)— —— S60- 
the part of the cae collusiou on Procedure (Act V os of Civil - 
and the lessee aa was proved, 60—Anpication prays 08), section 
geasion from the mort {o recover pos- ary of Suaoiventsbe ee half sal- 
been put ip posseesio gagee who bad — Rejection of apolieali ed rejected @ 
lessee was entitled D, held that the When an or illegal. 
without baying to pa a possession income wt: an appropriation of the 
money. y the mortgage- the benefit ee is made for 
HABIB-UL LAH v. M usually acts on the itore, the court 
P seas sea hoe ing to the credit principle of giv- 
rivate def allowin itors the surplus af 
Burd ence—LRigh g sufficient h after 
PA Of pra: ght of— for his proper dae chau 
See Penal C ing to his position SBAnCE accord- 
ode section 97 ' statute-law of this ise life. The 
n 
r Profits— Bas: of 63 aes by section 60 Ra Rare this 
o-charer in pos calculation— ivil Procedure read wi o Code of 
share. session of excess Snb-section (2) of ae goction 16, 
3. Insolvenoy Act. Con e Provincial 
164 e Agra Tenanoy Act order, rejecting a Pedal ead an 
ee i Reopen i prayiug for the EA 
ua _ eee c 
Fresh suit 146 ia the salary wre ae. ef 
silent. it for — Deer mere ground th vent on 
ef large enough t at his pay is not 
i See Civil Procedare C being attwohed o allow half of it 
1, p. 5 oes ode section DEVI Pe o ae ° 
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amined and evide y— Petitioner perty—Objection o vents pro- 
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por want of prosec ion dismissed veni— Suit by - third ongs to nasol- 
illegal. ution — Order u i person—Suit 
On a d , g here in a sujt z 4s 
vency pr ebtor’s petition of ingol not complain of an a plaintiff does 
of a shite duder section 6 (3) ceiver in insolvency ae of the Re- 
vinci i : 
the daty ae Insolvency Act ae the court Mra Ai complaing - 
: upon th eld b uting the de 
completing the ne e court after certai y a certain person a 
is to come toa Pua avi 4 enquiries objecti RSA S ER WS 
ous matters spok . on the yari- nan decided th QI G 
and either to d = ofin section 15 perty attached belon at the pro- 
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some evi petitioser and d ebtor sub y 
e evidence. o taken cated meaolvent pe e adju- 
LacHMI Na operaitve—P —Attachment 1 
RA r : in- 
DAL sae iN DUBR v. KISHUN — Locus PE Aik vests in Receiver 
+,» After a ` 2 9 maintain a 
ve 708 n adjudioati appeal. 
an attachment of on in insolvency, 
property though ` 
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-= Provincial Insolveney Act 
l —(conceld.) 


made before the adjadication, ceases 
to have any effect, and the property 
of the insolvent vests in the Receiver 
who is the person to maintain all 
proceedings. 


Where no Receiver ig actually 
appointed the court is the Receiver 


Insolvency Act. 
GoBIND Das v. KABAN SINGH wep 


Provincial Small Cause 
Courts Act (IX of 1887), section 25 
—Jurisdiction—Suit for compensa- 
tion for breach of oontract— Revision 
—Jssue as to whether suit properly 
instituted decided—Whether case 
decided. 


A suit for compensation for breach 
of a contract was brought in the 
Oonrt of Small Canses at Agra. The 
defendant pleaded (1) that the suit 
did not He at Agra, the contract 
having been broken at Allahabad ; 
(2) that,there was no breach of con - 
tract on the part of the defendant. 
On the first issue as to jurisdiction 
the court took evidence and held 
that the suit had been properly insti- 
tuted at Agra. Upon an application 
in revision, held that no revision lay 
asthe case had not been disposed 
of within the meaning of section 25 
of the Provincial Smal] Cause Courts 
Act. 


MAKHAN LAL PARSOTTAM DAs v. 
Cours Lat Birs LAL 


=——— ——Seation 25, 
ed4rt. 41—Jurisdicticon—Suit for 
contribution arising out of satisfac- 








- tion of a joint debt. 


A Mohammedan died leaving two 
brothers, a sister and a daughter as 
his heirs, and also certain property. 
He also left debts due by him to 
one J. Hach of the heirs was enti- 
tled to shares in the property accord- 
ing to the Mohammedan Law. The 
daughter having puichased the 
shares of the sister and one of the 
brothers, her share was augmented 


to yo and the other brother’s share 
WAS D in the property, The daugh- 


ter paid off the debt due to J, and 


t 


é 
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Provincial Small Cause 
Courts Act—(conid.) 


then brought a suit in the Small 
Cause Court against the brother for 
contribution, the brother being li- 
able for 2 ofthe debt proportion- 


U 
ately to bis share :— Held that the 
suit was cognizable by the Swall 
Cause Court and artiole 41 to the 
Small Cause Courts Act did not ex- 
clade it from the cognizance of the 
court. 


MAHMUD ALI v. . TAMIZ-UN NISSA 
Bisi sare 


—Schedule II, 
article 18—Suit for realisation of 
dues—Wajib-ul-arz—Landlord and 
tenanti—Haqqs—S mall Cause Court, 
jurisdiction of. 

A suit institated by a zemindar 
in the Court of Small Oauses to 
realise from his tenant, an oilman, 
the price of the quantity of oil which 
the latter was bound to render to 
him under the provisions of the 
w2jib-ul-arz is not cognizable by 
such court under article 13 of the 
Provincial Small Cause Courta Act. 


BALDEVA v. PANNA LAL ar 


—— —-——— Artiols 
31—Rent of:house paid to one per- 
son— Suit by another to recover his 
share—Money had and rsceived— 
Jurisdiction of Small Cause Court 
—Question of jurisdiction not raised 
in court below—Revision— High 
Court not to interfere. 





Ay 








A vephew sued his uncle in the 
Court of Small Causes for his half 
share of the rent of a house which 
the latter had realised from the 
tenant of the house It appeared 
that the entire rent used to be paid 
to the uncle. No question of juris- 
diction was raised. ‘The court tried 
the suit and gave the plaintiff a 
decree for the amount claimed :— 
Held that the suit was one for 
money ebad and received and the 
Court of Small Causes had jarisdic- 
tion to try it. Held alsothat the 
question as to the court’s jurisdiction 
not having been raised by either 
party and the court having tried the 
‘cago and it being doubtful whether 
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644 
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Provinelal Small Cause 
Courts Aet —\coitd ) 
the snit was not one fur money had 
and received, the High Coart refas- 
ed to interfere in the exercise of usg 
diacretiow as juatice had been dune. 


SUKH LAL p. NANNOON PRASAD 


a re ne Sh, TT, 
ari. $1—Suit for mesne profits for 
wrongful dixpoxsession from a grove 
—dJurisdicion of Small Cause 
Court 


A anit for recovery of meane pro- 
fits of a grove from which the plain- 
tiff had been wrongfolly dispossessed 
is vol a suit of Small Canse Conort 
natare aud the Small Cause Court 
cannot take codgnizauce of auch a 
guit, 


DriG PAL SINGH v. KUNJAL se 


Section 85 
we Suit in Small Causa Court 
Transfer of Judge. 


See Civil Prucedare Code sectiou 
94 LE E] eee 2a 


— m Art 41 
—Decree for maintenance against 
three persons—One of them made 
lahle—Lnability of the other two in 
the evant of the former's defauli— 
Suit to recover the amount paid by 
the former——-A mount below Re 500 
—Suit cognizable by Small Cause 
Couri—Contribution., 


na Da e 














A decree for mainienance was 
passed in favour of a certain lady 
against three brothers. Under some 
arrangement one of the brothers 
alone wagtnade liable for the pay- 
ment of the amount, and neither 
the property on which the main- 
tenance wag charged nor the other 
two brothers were made liable ualess 
the first man made default in com- 
plying with the decree. The frat 
brother having paid the maintenance 
brought a suit agaiust his other two 
brothers to recover a sum below 
-Rs 500:—AHeld that the suit was 
uot auder the pecaliar circumstanoes, 
one for contribation, and it, was 
cognizable by a Uourt of Small 
Causes ; hence n6 second appeal lay. 


Axr Ram v. MITHAN LAL ies 
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Provinclal Small Cause Psa. 


Courts Act —(concid.) 
Article 





41—Contribution suit. 


See Provincial Small Cause Courts 
Act, rection 25 oe see 


e 

Purchase monsy—Suit for re- 

fund hy vendee who deprived of 
possession. 


See Civil Procedure Code, Order 
21, rale 92 ee wae 


Rateable distribution—Assets 
suit for refund of. 


See Civil Procedure Code, section 
73 ae or oa 

Recelver—ZJnsolvency annulled 
Suit by. 

See Insolvency—-Annulment ... 
——Hight to continue suit 
— Permission to sue mm forma pan- 
peris granted—Sui:t filed before in- 
solrency—Subsequent insolvency. 


Where a person obtains leave to 
sae in forma pauperis in a suit oom- 
menced before his insolvency the 
Receiver appointed on an adjadi- 
cation of fusolvenoy ia entitled to 
continne the suit as the insolvent 
might have done. 

MOHAMMAD ZAKI v, Tae MUNI- 
OIPAL BOARD ses 


Redemptlon—Sir land, sale of— 
Right of mortgagor to redeem usu- 
Fructuary morigage. 

See Transfer of Property Act seo- 
tion 91 ee aus nine 

Refand—Money paid for sale 
where no property sold, 

See Civil Procedure Code, Order 
21, Rale 93 ae sas ine 


Registration Act (XVI of 
1908), —Sechon 17—Reversioner—~ 
Agreement to forego right to sue for 
declaration in court—-Document not 
compulsorily registrable. 

















Certain revergioners executed an 
agreement whereby they agreed to 
forego their right to suo for a decla- 
ration thet a deed of gift exeonted 
by a widow in favour of certain 
perrons was not binding after her 
death :— 

Held that the document did not 
convey any right, title or interest 


- 
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Registration Act—(contd.) Paur, Registration AGt——(contd.)  Paas. 


nor did it purport or operate to ox- 
tingnish any right eto, and there- 
fore waa not compulsorily registrable 
within the meéaniug of seotion 17 of 
the Indian Registration Act 





this power-of-attorney presented it 
for registration before the Sub-Regis- 
trar, On February 8, 1912. P died 
The mortgagor having failed to 
appear to admit execution, the Sub- 


MupamMMat BHANA v. GUMAN . Registrar refused to register the 
Sines oes vee s.. 191 | document Thereupon the widow of 
oe ——— Section 28— P acting asthe natural guardian of 
Registration — Validity—Jurisdic- P's sons who were minors applied to 
tion of registering officer—Property - the Registrar to have the document 
included in morigage deed within juris- registered, and on Jane 28, 1912, a 
diciion of registering officer~— Vendor certificate was granted by the Regis- 
having no title to it—Fraud. ee = a he = ie 
‘ ; ered. On Jaly 23, 2, (within 

ined ry A eer thirty days of the certificate) the 
which actually existed within the as (which in. T ae 
tee ease tee aid assumed the superintendence of the 
to, and the deed was daly registered, estate of the minora) sent the docu- 
- hald that the iegistration was not mon by a TOPPROTEON with a saai 
vitiated by the fact of the mortga- ng caror Bcoormpanted: by the Regis 
gor's want of title when there was Ters oartifioate to the Sub- Registrar 
no ‘knowledge on the part of the ee a a Dee aneet 
E on the document, it was objected, 
. . inter alia, that the document had not 
PanLaDI Lab v. MUSAMMAT been validly registered :— Held, that 

© LAaRAttT e i „. 871 | under section 75 (2) of the Act the 
ian E E T Se, document had been duly presented 


© morigagee’s 


s 


75—Morigage-bond—Registration— 
Presentation by person under a duly 
authenticated power of-altorney on 
behalf of morigagee—Fatlure to 
appear on the part of moriga- 
gor— Refusal to register— Death of 
mortgagee——Application by his re- 
presentative—-Hegistrar’s certificate 
ordering same to be regisiered —Pre 
ssniation on behalf of Collector as 
manager of Court of Wards for the 
repressntatives by a 
messenger along with a letier from 
Collector accompanied by Registrar's 
certijicate--Validity of such pre- 
sentation. 


Certain persons executed a mort- | 


gage-deed in favour of P on Nov- 
ember 20, 1911. Before the deéd 
oould be registered P fell ill, and on 
February 3, 1912, a special power- 
of-attorney as required by section 
33 of the Registration Act was ex- 
ecuted in favour of N authorising 
him to present the document for 
registration on behalf of P. On 
February 6, 1912, N acting under 


xvx 139 


when on the 23rd of Jnly, 1912, the 
Registering Officer received it ander 
cover of an official letter from the 
Qollector of Moradabad, no matter 
who the messenger might have been 
who carried the document in ques- 
tion ; Aeld algo that when the Sab- 
Registrar endorsed due authentica- 
tion on the power-of-attorney on the 
3rd February, 1912} aud the mort- 
gage deed was presented for registra- 
tion on the 6th February by the 
person holding such power of- 
attorney, there was no defect in the 
presentation. 

In the provision abont presentation 
in section 75 thoro is an absence of 
imperative language and that distin- 
guishes cages under that section from 
oases under sections 32, 83, and 34 
of the Act. 


Per WALSH, J.—Part VI and Part 
XII (of the Registtation Act) deal 
with totally different circumstances 
and contemplates a totally different 
sitnation. Part VI is a collection of 
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Registration Act—(coneld. ) 


sections dealing solely with “of 
presenting documents for registra- 
tion’ Part XH is also self-contained 
and deals with a situation created by 
what is called ‘‘ of refusal to regis- 
ter,” and a case of refusal to register 
and of another kind of presentation 
in consequence thereof has to be 
dealt with. Oonsequently, it would 
be to attribute- totally superfiaous 
particularity to the legislature if one 
were to hold that the provisions in 
section 75 superimpose upon the 
solemn proceadiug and final decision, 
a duty upon the person who desires 
merely to carry out tbe order of the 
Registrar, of perfurming the strict 
formalities whioh are necessary be- 
fore the registration by the Registrar 
has taken place What takes place 
after the Registrar’s order as pro- 
vided by section 75 is pure machi- 
nery. Any form of presentation, if 
it is supported by an application, 
which takes place on the part of tho 
presentor and Is noted on the order 
in his favour, is sufficient. If some 
other form of presentation is intend- 
ed the mistake is merely a defect 
in procedure which is covered by 
_ pection 87. 


THE QOLLEOTOR OF MORADABAD y 
MAQBUL-UL-RAHMAN ... xe 


Rogistration Act—Section 75 
(2)—Doocument received from Col- 
lector—Due presentation 


See Registration Act section 32... 


——— Secon &87— 
Presentatiion-——Form. 


See Registration Act section 32... 


Regulation XVII of 1808, sec- 
tion 8—Morigage by way of condi- 
tional sale — Redemption — Right 
whey loat-—Service of notice on mort- 
gagor—Foreolosure proceedings. 


In a gait for redemption of a 
mortgage by waf of conditional sale 
made in the year 1866 it was plead- 
ed that the right had been extiu- 
guished, inasmuch as in the year 
1876 the mortgagee had served a 
notice, under the sedi and official 
signature of the Dætriot Jadge, upon 
’ the mortgagor warning him that the 
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Regulation—(coneld ) 


mortgage would be finally foreol oged 
in the event of his failing to redeem 
within a period of one year. The 
service of the notice was sought to 
be proved by means of certain re- 
cords of the court :—Held that the 
records of the court were not prima 
facie proof of the fact of service of 


the notice and consequently the right ` 


to redeem was not lost. 


Rax Baran Rar vy. Har Sewaxk 
DUBE iis Sv vee 


Repute—Lvidence of—Secu rity 
oaass. 


See Oriminal Procedure Code sec- 


tion 110 ... oes oes 
Residence—Change of—Ouly 
temporary. 


See Oriminal Tribes Act section 
10(6) a. = 


Res Judicata—Cross decrees— 
One judgment— Appeal against one 
decree. 


See Olvil Procedure Code section 
11—Oross deoress 


— -m —--—- Decree silent as 
to profits—Fresh sut for profits. 


See. Civil Procedure Code section 
1] gon oa Seg 


—— -m ——-— Previous decree 
deciding question of title—Suit of 
Small Cause Couri nature. 


See Civil Procedure Code section 
11—Crosa decrees “ee oe 


——--—— -—Suit dismissed 
in presence of one plaintiff. 


See Civil Procedure Code Order 9, 
rule 3 sake 





eee 


ener Sit for sale— 
No plea that interest not saleable. 

See Maaf Zabti Sarkari ee 

Re-trlal—Lapse. 

See Criminal Procedure Code gec- 
tion 488... aes sai 


Revenue Records—Value as 
sidence. 


See Custom, proof of - TF 
Review—Letiers Patent Appeal. 
See Letters Patent section 10 
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get the sale set aside on the 


VOL, XVI] INDEX 1095 
PAGE, Revision—(concld. ) PAGE, 
Reverslonary right—Transfer Order declaring a 
ofe person a tout, 
See Hindu Law — Reversioner, See Legal Practitioners’ Act sec- 
right of ... ses .. 265 | tion 36... re “x 76 
ReVision—A pplication for deli- ~ Small Cause Court 
\very of possession over land made SULIS, 
subsequently to conviction of the See Provincial Small Cause Oourt 
accused—Application rejected by Act, section 25 ase ane 
irying Magistrate—District Magis- — Wrong decision of 
trale on appeal ordering the same point of jurisdiction. 
bo be delivered. See Civil Procedure Code section 
Where oertain persons were con- 115 wee te e. 117 
victed and subseqrtently to the con- Rules for Subordinate Court, 
viotion the complainant applied rules 21, 25—Pleader’s fee calcu- 
through the police under section 522 lated at 5 per cent——Plaint returned 
of the Criminal Procedure Code, for for presentation to proper court— 
ah order for posseasion over certain Question of jurisdiction raised by 
land which application was refused defence-——-Question decided in favour 
by the trying Magistrate but on ap- of defendant — Uosts awarded to 
peal the District Magistrate directed defendant. 
that such possession should be given, A suit was brought in the court of 
held that the order was a proper one the Subordinate Judge. The defen- 
and should have been made long daut raiged the plea that the court 
ago. had no jurisdiction to entertain the 
Kaui v, BAKBTAYAL ... 489 | suit. An issue being raised it was 
decided first at the instance of the 
—— Code giving jurisdic- plaintiff, The plaint was ordered to 
tion to District Magistrate—Power be returned for presentatiou to the 
of Bigh Court. proper court, and the Subordinate 
. Judge gave the defendant costs, 
; ap Procedure: Uode- 39 calcalating the pjeader’s fee at 5 
nog py Si per cent —Held on appeal to the 
—~————HEjactment suit under High Court, that the pleader’s fe 
section 68, Agra Tenancy Act— had been properly calculated under 
Landlord and tenant—Appeal to Rule 2t of the Rules for the Subor- 
District Judge dismissed—Powsr of dinate Courts, the decision having 
High Court. been given after contest, and on the 
A suit for ejectment was filed in merits of that contest. 
e the Revenue Court. The defendant Gavai SAHAI v À. O. BAHREE ... 426 
pleaded that no relatiovship of land- Sale—Power of court io sel aside 
2 lord and tenant existed between him —— Decree— Enecution of decree— 
and the plaintiff. The sait was Property sold and purchased by one 
decreed by that court. An appeal deares-holder— Application by judg- p 
to the District Judge was dismissed mont-deblov with consent of decree- 
on the ground that no appeal lay to holder to set aside sale— Court 
him :—AHeld, in revision that uo re- refuses to set aside sale. e 
vision lay to the High Oourt. In execution of a decree certain 
JAMNA PRASAD v. KARAN SINGH... 859 | property belonging to the judgment- 
) ; debtor “was sold and purchased by 
: ——AIrregularity in pro- one of the deoree-holders. In the 
eesdings under Defence of India comt below judgment-debtor and 
Act. - the deoree-holders (one .of whom 
See Defence of India Act section r was also the purchaser) applied to 
2 sii tee oo 3895 


1096 


Sale—(coneld.) 


ground of inadequacy of price. The 
court refused to set aside the sale 
on the ground that it had no power 
in Jaw to set it aside when the 
judgment-debtor and the decree- 
holders consented :—Held that the 
court had power to set aside the 
sale as there was no opposition on 
the part of the decree-holdera or the 
purchaser. 


. MUHAMMAD ARDUL RAsSWD ÀL 
KESAN v. BUDH BEN 


ees +e 


Sanctlon—Trial of perjury wih- 
out—- Legality. 

See Criminal Procedure Code sec- 
tion 4° 


Sanction for perjury—Grani 
to private person—Summary trial— 
Sanction not proper. 


ase #3 +s: 


In a summary trial the court 
thonght that perjury had been com- 
mitted and it granted sanction toa 
private p(rson to progecate the per- 
sou’ guilty of perjury. Held that 
. the sanction so grauted was not 
proper, and if the oourt thought 
that perjury had been committed it 
might have taken action itself. 


THAKUR Das vy ABDULLA Sie 


+ Sr ne- 
tion granted to a private individual 
— Theft committed by accused thirty- 
eight years ago— Whether sanction 
should be granted. 





The accused was convicted of 
theft thirty years ago. Excepting 
this bare fact nothing more appeared 
the record having been destroyed. 
The accused made a complaint 
agdinst a certain person and in crosg- 
examination he was asked about 
this conviction which he deried. 
Théreupon the opposite party applied 
for sanction to prosecute him for 
perjury which waa granted and the 
order was affirmed in appeal by the 
District Magistrate :—Aeld that the 
sanction had been impfoperly grant- 
ed under the oircutnstances. 


GAJADHAR t. EMPEROR eae 
e 


~ 
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Sanction to prosecute—Given Pan 


by Small Cause Court Judge— Revi- 
sion. 


See Civil Procedure Code soo- 
tion 116 ... a 


Search—Under Arms Aci with- 
out warrani— Legality of. 


See Arma Act section 19 ee 


Seeond Appeal— Maintenance 
decree below 500, 


See Provinolal Small Cause Courts 
Act, Art. 41 ok t 


Speelfie Relief Act (I of 1877), 
section 9—Possessory suit—Decree 
Jor land and crops thereon— Crops 
removed—Subsequent suit for price 
of crops— Question of title to land. 


The plaintiff brought a suit for 
the possession of certain land with 
crops standing thereon under section 
9 of the Specific Relfef Act and 
got a decree. In executing hig 
decree he conld not get the crops 
which had been removed. The 
plaintif€ brought the present suit fer 
recovery of the price of the crops. 
The defendants denied his title to 
the land. The first court decreed 
the suit but reduced the amount of 
damages claimed. The lower appel- 
late court remanded it for trial of 
the question of title :—eld that the 
defendants could not by cutting and 
removing the crops annul the effect 
of the possessory decree, and that 
the order of remand was bad, 


MUNNA SINGH v. Avsan Sinan ... 


eee 


oo Section 42 
—Further relief—Person in posses- 
sion as tenant not denying plaintiff's 
right— Persons claiming tlle to pro- 
periy not in possession, 


One C owned a shop. After hig 
death his daughter in law B oame 
into possession of it. Her eon in- 
law # managed her affairs. B made 
a gift of the shop to R who was one 
of F's sons, F had a gon M by 
another wife. M L occupied the 
shop as a tenant having executed a 
rent-agreement in favour of F and 
paying rent to B while she was 
alive. After B’s death he paid rent 
to noone, œ diedleaviug a widow 


44 


924 
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Speelfie Rello? Agt—(concld.) Pace 


P who made a gift of the shop to 
the plaintiff. The plaintiff sued for 
.a declaration that she was the owner 
of the house and that a sale deed in 
reapect of it executed by J was null 
and yoid against her. M algo claim- 
ed the ownership of the house. The 
suit was dismissed on the ground 
that the plaintiff being out of pos- 
session ehe ought to have asked for 
further relief in addition to a mere 
declaration :—-Held that the only 


relief that the plaintiff could have’ 


claimed was a declaratory decree, in- 
asmuoh as the persons against whom 
she claimed the relief were not in 
possession and the pereon in posses- 
sion had not denied her right. 


Raras Motiv. TILAK CHAND ... 
Spoculatlon— Whether the same 


as wagering. 

See Contract Act section B0 s 

Stamp Act (II of 1889), scction 
57—Certificais -by Collector that 
document duly stamped— Reference 
by Board of Revenue to High Court 
—Jurisdiction of High Court te 
decida the question. 

Where the Collector finding a sale 
deed insufficiently stamped, under 
section 40 (1) B, of the Stamp Act. 
levied the deficit together with the 
penalty provided by law, (which 
fact was endorsed on the document) 
and the Board of Revenue then re- 
ferred the question ag to the stamp 
duty, if any. payable on the docu- 
ment tothe High Court, under sec- 
- tion 57 of the Act, held that the 
High Qourt had no jurisdiction to 
è decide the question., - 

Ik rar Marrer or Kaus OHAND 


E ¥. B, tse 23> "+e 


Statute, interpretation of— 
Act XII of 1859 (Workmen's 
Breach of Contract Act)—Breach 
of contract—Refusal io work— Pro- 
visions of Act to be strictly en- 
jorced, 

The provisions of Act No. XIII of 
1859 are not confined only to fraa- 
dulent breaches of coutract as stated 
in the preamble. 

Hence, where a workman made a 
contract under the Act and subse- 
quently -refysed to complete the con- 


INDEX 


666 


241 


Statute, interpretation of 
_ —(coneld ) 


tract agreeing to refund the money 
advanced to him and the Magistrate 
refused to enforce the provieions of 
the Act at the instance of the emplo- 
yer as being inapplicable, keld that 
the Magistrate was bound to act ac- 
cording to the Act. 


AZ1Z-UR-RABMAN v. HANBA 


Statutes— Jllust: ation to-~]Vhe- 
ther part of 

See Contract Act section 16 ewe 

Stay of sult— Order refusing— 
Revenue Court. i 

See Agra Tenaucy Aot section 
176. ise ` 


Sult— Right to continue— Receiver, 


See Receiver as ea 
—Withdrawal permitted dur- 
ing argument. 
See Civil Prooedure Code, Order 
23, rule i as és 
Summons—Hefusal to receive 
when tendered. 
See Penal Code section 173 ae 
Surety — Pa! tioular - dividual 
ordered to be. 
See Criminal Procedure Code, wec- 
tion 107 ... ‘es isi 
Thekadar— Liability to pay reni. 
See Usnofructukiy mortgage of 
zemindari is aes 
Time—Haiension of time to pay 
decree. 
. See Ciyil Procedure Code, section 
115 sag ce ats 
Tout—Order declaring a person 
as— Revision. 





See Legal Practitioners’ Act sgec-` 


tion ?6 - hae “e.s EE 
Transfer—from one Magisirate 
to anuther—Trial de novo. 
See Criminal Procedure Code, sec- 
tion 860 ... ee 


Transfer of Property Act (Act 
IV of 1882), section 6 (a)— Hindu 
Law— Adoption by widow—Post- 
ponement of adopted scn’s estate dur- 
wng the widow’s life—Transfer made 
by adopted son of property forming 
part of the estate in the widow's life- 
time—B8pes successionis. 

D. K. adopted B by qeans of a 
deed of adoption which provided 
that the latter would from that day 
acquire all the rights which an 
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Transfer of Property Act 
f — (contd. ) 


adopted son had noder the law in all 
the property left (mairuka) by 
Raja Raghubir Singh deceased -and 
-now in the possession of the Rani 
Saheba, But it had been agreed 
cocoosssessese that according to the 
wish and permission of Raja Raghu- 
bir Singh, the Rani Saheba would 
continue to be owner aud in posess- 
sion (malik aur qabız) of the entire 
Reyasat during her life. Sabse- 
quently B. transferred certain pro 
perty of the Jteyasat to J. and 
others. After the sale B ‘leased 
the property to D., father of J. 
There was considerable litigation 
between B and J. whioh eventually 
terminated in a decree based on com- 
promise between the parties to the 
effect that in the event of B paying 
to Jona certain date certain sums 
of money by J. would give up all 


PAGE. 


claims to the property iu question, © 


and that In the event of non-pay- 
ment the suit of J. against B. would 
be decreed and the suit of B. against 
J. would be dismissed. B did not 
pay the amounts asrequired and the 
result provided for in the decree 
followed. J applied for execution 
of the decree, B. objected that he 
had only an expectant interest in 
the estate which interest was inali- 
enable :—Held upon a construction 
of the adoption deed, the interest 
created in favonor of B was nota 
mere possibility of successicn to the 
estate after the death of D. K. but 
that it was a vested right, the right, 
of enjoyment and possession being 
only postponed, and that the sale 
was unaffected by the provisions of 
section 6 (a) of the Transfer of 
Property Act. 


BALWANT SINGH r. JOTI PRASAD 


m GELİN 
§4—Eachange of property valued 
over Ra. 100—Document unregister- 
ed—-Bargain acted upon binding 
upon parties—Pari porformance. 


SR qi ihrer © 





An exchange of ptoperty, valued 
over Ra. 100, is” binding upon the 
parties thereto when the bargain has 
peen acted upon, even though the 
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Transfer of Property Act 
—feontd. ) 
exchange ig vot in writing and is 
unregistered. 
BALAMAT-UL ZAMINI BEGAM v. 
MASHA ALLA KHAN œ. 


Pa 





59 — Mortgage — Mortgage-deed— 
dtiestation—Direct evidence of ewe- 
cution required. 

Tho requirement as to attestation 
contained in section 59 of the Trans- 
fer of Property Act, 1882, (Act LV 
of 182) is not complied with unless 
the attestivg witnesses are able to 
swear both to the act of execution 
and the identity of the person per- 
forming the act. 


When, therefore, the only evi- 


dence wasg that the attesting wit- - 


nesses were on one side of a purdah 
and the executant of the deed a 
purdah-nashix lady, on the other; 
that her son took the deed behind 
the purdah, returned with it bearing 
a sigvature parportiog to be hers, 
and said it had been signed by her, 
and that the witnesses thereupon 
attested :— 4 a 


Held, that the terms of the Statute 
had not been complied with and that 
the mortgage was void. 

It is an unusual course to remand 
for fresh evidence an appeal which 
has been argued, and which ought 
prima facie to be decided upon the 
materials which were before the 
courts below ; aud their Lordships 
declined to assent to respondenis’ 
prayer for such a remand in the 
present casc. 

GANGA PRERSHAD Sme@u RAI 
BAHADUR v. BHRI PERSHAD SINGH 
P. 0. 8 - 

—— masaesae eiO 60 
—Right, title &c., sold—Provisions 
complied with. 

See Civil Procedure Code 
geotion 244 neg 


1882 











name 





and 89—Morigage—Suit for sale 
by mortgagee—L fect of not making 
puisns mortgagee a party—Order 
absolule for sale—Substitutes right 
to a sale for right under the security, 


+% ¢ 
Section 


Sections 86,, 
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Transfer of Property Act 
— (contd. ) 


Under seotion 85 of the Trans- 
fer of Property Act, 1882, a first 
mortgagee is bound to make a second 
mortgagee a party to hia suit for 
sale, and if he does uot do so, the 
second mortgages is not bound by 
any order for sale obtained in suoh 
a suit. 

Ou the making of an order absolate 
for sale onder section 89 the mort- 
gagee’s security as well as the mort 
gagor’s right to redeem are both 
extinguished, and for the right of 
the mortgagee under his security 


w thero is substituted the right toa sale 


conferred by the decree. 
Her Ram v. SHADI Raw ‘ii 


—--————-Sestion 89 
— Order absolute—Substitutes right 
to sale. 

See Transfer of “Property Act 
section 55 


i) ar 





ae eve 91 
—Usufruciuary mortgage of Sir 
lands prior to Tenancy Act—Sals of 
mortgagor's propristary rights after 
Tenancy dAocoi—Ew-propristary ts- 
nancy -originated——Redemption of 
mortgage. 

in 1898 and 18°9 two usufrac- 
tuary mortgages of certain sir plote 
were made. After 1902 the mort- 
gagor’s proprietary rights were sold 
and purchased by the dofendants. 
The defendant subsequently acquir- 
ed the mortgagee mghtsaleo. The 
mortgagor then brought the present 
` guit for redemption:—Held that 
upon the sale of proprietary rights 
the moitgagor became entitled to 
occupy the sir land as ex-proprietary 
devant and as such he had an in- 
terest in the property within the 
meaning of section 91 of tho Trans- 
fer of Property Act which enabled 








him to- redeem the usnfractuary 
mortgage. E 

MUHAMMAD HUSAIN KIAN v. 
HANUMAN wee 


$$ nt mene eS ACion 106 
—~Landlord and tenani—-Notice ie 
quit—Requisites of a valid notice— 
Tests of its sujficiency——Servica of 
notice to quit—Service on one joint 
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Transfer of Property Act 
—(contd .) 


tenant raises presumption of notice 


reaching others—Delivery of notice- 


to gut by post—Presumption in 
favour of its reaching addresses— 
Effest of registering the notice. 


The principles governing the euf- 
cienoy of notices to quit served by 
landlords upon their tenants are 
the same in [ndia as in England. 
Such notices may be good and effeo- 
tive inlaw even though not strictly 
accurate or conopistent ; .the test of 
their sufficiency is not what they 
would mean toa stranger ignorant 
of all the facts and circumstances 


touching the holding to whioh they 


purport to refer, but what they 
would mean to tenants presumably 
conversant with such facts and cir- 
cumstances. Sach notices are to 
be construed so as to effectuate tho 
intention of the parties, ‘‘ut res 
magis valest quam pereat.” 


Section 106 of the Transfer of 
Property Aot, 1882 only requires 
that a notice to quit should be ten- 
dered or delivered to the party 
intended to be bound by it either 


.| personally or to one of his family 


or servanis at his residence or if 
such tender or delivery be not prac- 
ticable, affixed to a conspicuous part 
of the property. The personal 
tender or delivery may take place 
anywhere: the vicarious tender or 
delivery must be made at the resi- 
dence of the person intended to be 
bound. 

In the case of joint tenants service 
of a notice to quit apon oue is prima 
facie evidence that it hag reached 
the others. | 

There is a presumption that a no- 
tice to quit posted in a letter pro- 
perly addressed to the person 
intended to be pound reaches that 
person. Such presumption” applies 
with still greater force to letters 
which are registered, and is not 
rebutted But strengthened by the faot 
that a receipt for the letter is pro- 
duced signed on behalf of the add- 
ressee by somebody else. * 

HARIHAR BANERI v. RAMSABHI 
ROY P. O. se eve ee 
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2000° 


Ultra Vires—Oider of Magis- 
trate without PAIN 
of High Court. 


See Criminal Procedure Qodu sec 
tion 439 ... aia 


Unchastity—Condonation of— 
Husband and wife living together. . 


See Hinda “Law—Inheritance— 
Unchastity of widow 


teo 


Usufructuary mortgage of 
zemindari—Theka granted by 
mortgages ata certain rate of rent 
to last during term of morigage— 
Equity of redemption sold for 
arrears of rent— Mutation not made 
in purchaser's favour—Subsistence 
of theka—Suit for arrears of rent 
under theka— Maintainable. 


On July 28rd, 1908, defendant 
made a ` usufructuary mortgage of 
his semindari in favour of the plain- 
tiff on the same day the plaintiff 
granted a theka of the mortgaged 
property to the defendant at a cer- 
tain rate of rent, to last during the 
term of the mortgage. The rent 
under the lease having fallen into 
arrears a suit was brought against 
the defendant on Jane 26th, 1912; 
and in execution of the decree made 
in the suit, the equity of redemption 
wasg- put up for sale on Maroh 20th, 
1913. It wag purchased by a third 
person, and the mortgage was pro- 
claimed at the time of sale. The 
purchaser did not take steps to have 
mutation effected in his favour and 
the records continued as before. 
The plaintiff now sued the defen- 
dant for arrears of rent under the 
theka for a period partly prior and 
partly subsequent to March 20th, 
EEY at the rate fixed therein. The 
defendant contended that after the 
20th March, 1918, he was not liable 
to pay any rent, he having become 
an ex-proprietary after the date of 
the sale:—Held, that whether 
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Usufructuary mortgage of Paas. 


zemindari—(coneld. ) 


rightly or wrongly, the mortgage 
must, under the circumstances, be 
assumed to be subsisting, and as 
such the lease aleo'must be deemed 
to subsist and the defendant, age 
thekadar, was liable for rent as 
prescribed in the theka. 


MITHAN LAL v OHHAJJU SINGH «e. 


Valu atlon—Jursdiction 
poses, 


pur- 


© Bee Civil Procedure ti Order 


21, rule 63 

Village Choukidarl Act (VI 
of 1870, Bengal), section S51— 
rights in land. 

See Limitation Act Article 1/3... 

Waliver— Creditor waving his 
right to proceed against—Joint fami- 
ly property. 

See Hindu Law—Debts Joint 
family property tee sue 

Witness —Privilege — Defama- 
tory statement. 

Seo Penal Oude section 499 ae 

Workman’s Breach of Con- 
tract Act (XIII of 1859)— Con- 


struction. 














See Statute—Interpretation of ... 
— - —— Section 
2—Workman-, receiving advance 


from employer—Breach of contract 
—Refusal to work without lawful 
or reasonable exouse—Provisions of 
Act strictly enforceable. 


Where a workman knowing that 
there is a law like Act XILI of .1859 


and willingly, he mast cairy out the 
terms of the contract into which he 
has entered unless he can show some 
reasonable excuse, and one of the 
terms of the contract itself cannat 
be held up afterwards as a reason- 
able excuse fur nou-performance. 


BaKHTAWAR v. EMPEROR 


874 
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enters into a contract voluntarily, « 
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D a 
THE NEW INCOME-TAX BILL. 

, As was to be expected the great European War has brought in 
= several important amendments of far reaching effect in the Income- 
--~Tax Act. By Act V of 1916 graded scale of Income-Tax rate 
was introduced which must have resulted in substantial increase in 
the Income-Tax Revenue. Another amendment was made by virtue 
of which the Collector was to issue notices to all the proposed 
assessees to file verified statements of their incomes and the failure 
was liable to be punished witha daily fine. Now a consolidating 
and amending Bill has been introduced and probably it will be taken 
into consideration and passed in Febrnary, 1918. hefore the assess- 

ments for 1918-1919 are made. 


Ata time when the Government stands so badly in need of 
money it is idle and useless to question the justice or the propriety 
of the increase made by Act V of 1916 and retnined in tho new Bill. 
But at the same time it is necessary to seo that the machinery pro- 
vided for assessing or realising the tax,1s not made oppressive. 


The introduction of clauses dealing with the ascertaiment of 
incomés under different heads for purposes of assessment is a move 
in the right direction. Up to this time the practice must have 
differed in different provinces, and different assessing officers 
adopted standards which they considered proper. Jt has now been 
made plain that the tax is to be assessed on the actual income. 

ə Assessing officers sometimes used to include interest which had 

l actrucd due but had not been actually paid or realised in the assess- 

NT income, but such a mistaken procedure shonld no more be 
possible in future. 


In clauses 9 (VIIT), 10 (2), and 11 (2)the words “Capital 
Expenditure’ are used but they are nowhere defined. It would be 
better if these important words are properly defined. I do not see why 
capital expenditure should not be deducted in estimating the assessable 
income. If a house is built for a factory or ther professional pur- 
poser or furniture or books elc , are purchased Bg a medical or legal 
practitioner for the purpose of his profession th 
any valid reason for not making some allo t least for these. 
Similarly there seems no justification for not making allowance for 
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Municipal Taxes under clanse 8. Itis not just that houses in 
Munioipalities should pay both house-tax and Income-Tax and in 
addition to this no deduction be made from the income in respect of 
either, in assessing the income for taxation. The most important 
amendments made by the last Amending Act and now amplified 
relate to the, issue of notices under clauses 17 and 18 and the conse- 
quences of non-compliance therewith. Every one living or carrying 
on any business in British India is directly or indirectly concerned 
with the Income-Tax Act and it is necessary that an Act which is 
enacted for fiscal or Revenue purposes should not be sued as to 
entail unnecessary hardship. The provisions as they are now sought 
to be enacted appear to be very drastic, and unduly oppressive. 
Clause 17(2) requires the Collector to issue notices to all the pro- 
posed assessees to put in duly verified statements of their income. 
If the Collector doubts the accuracy of the statement he can call 
upon the assessee to produce accounts, documents and other evidence 
in support of the statement. In case of failure to file statement or 
to comply with all the terms of the notice issued under clause 8 the 
Collector can under clause 19 not only make such assessment as he 
deems proper, but euch assessee will not virtually be entitled to file 
objections. This is really very hard. Under clause 23 the Commis- 
sioner can on objection reduce the assessment, but he can also en- 
hance it. Clause 25 authorises levy of double tax on incomes found 
in excess of those entered in the returns filed. Under clause 35 
Collector can in his discretion in case of default in paymént of tax 
realise double the amount assessed. Clause 38(4) makes failures to 
file returns and accounts punishable with a daily fine of rupees ten 
and clause 39 makes wrong verifications of returns punishable under 
section 177 of Indian Penal Code. This resume is enough to show 
the severity of the provisions of the Act. Probably itis taken for 
granted by the framers of the Bill that every person whatever his 
income and expenditure, and whatever be his position in life, keeps 
a regular system of account books. I don’t think this is a true or 
valid assumption in case of any country and much less so in case of 
India where illiteracy and. poverty are rampant. I can confidently 
say that a great majority of persons who are assessed or would new 


rA T- 


be assessed to Income-Tax, possess no accounts whatever and Oiwale¢t 


those that keep accounts there are but few who keep regular account 
books which can be produced in courts or which can be accepted by 
courts as reliable and correct. The question therefore naturally 
arises what these numerous proposed assessees are todo. Without 
any accounts it is very difficult to make a correct estimate of annual 
income and submit a verified return and in case one is submitted no 
corroborative eviden n be produced. In fact if a person dares to 
make an estimate to file a return, it will be difficult for him to 
ctor that he has no account books, and so the 
result in either case wel be that not only will he be heavily assessed 
but he will also become liable to a daily fine besides being debarred 


~ 
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from filing objections. Js this fair and equitable? Of course in 
clause 22 ithe words “knowingly and wilfully are used,” but in ques- 
tions of revenue, these words are liable io be overlooked especially 
when the matter is to come up not before a Civil Court but the 
Commissioner who is the Revenue Officer of the Division. It would 
beget public confidence if the objection is allowed to be filed before 
Civil Courts but this is hoping against hope. The chances are that 
practically a person who has not filed a return or has no account 
A books will go without any rediess. The Collector would in such 
cases probably find either that the default is wilful or that the re- 
turn filed is not correct or that the account book is not genuine or 
reliable. Can there be such hope of the Commissioner going against 
the finding of the Collector? Besides this bar aguinst filing objec- 
tions the assessee may be made to pay double iax under clause 25. 
~—“" With all these disabilities and penalties it seems improper to impose 
the further penalty of a daily fine under clause 38, This should, in 
any case, be done away with. i 


Under the Act now in force objections are filed before the Col- 
lector. Under clause 22(1) of the New Act they will have to be 
filed before the Commissioner. The filing of objections and the 
production of necessary evidence before the Commissioner will entail 
heavy expenditure and-this will of itself act as a bar against filing 
of objections. In support of the change it is urged that all evidence 
now produced before Collector in objection proceedings will be 
available to him at the earlier stage, so it will be no use filing. 
objection.before him and so the objection will have now to be filed. 
before the Commissioner. The argument put forward sounds well 
but if we look to the facts its futility becomes apparent. Under the 
existing Act also the assessments are presumed to bave been made 
by the Collector but every one knows what hand he actually 
has in the matter. Can we hope that in future all the work connect- 
ed with ascertainment of incomes, scrutiny of returns and account 
books and the taking of evidence and recording findings will be 
done by him? If he has to do all this work practically his full 

° year will be occupied with it and he will have no time to do any 
ue, Criminal or Executive work. Sooner or later such work 

will have again to be done by Tehsildars and Sab-Divisional Officers 
as heretofore and the amendment will prove merely illusory. The 
definition of the word Collector as including a person who is em- 
powered to do the work of the Collector, lends support to this view. 
So the changes sought to be effected will make the work of assess- 
ment very cumbersome and the provisions relating to filing of 
objections before Commissioner will preven many assessees from 
filing them. They will rather bear the extra 
Commissioner and incur greater expense and wo 
the relief obtained by a successful objectiog vail only for that 
year, the next year bringing. its round of notices and penalties, 
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assessments and objections. Curiously enough clause 23 doe» not 
provide for production of evidence before the Commissioner. 


Clause 18 (3) leads one to think that the onus of proving the 
correctuess of the return is thrown on the assegsees, while in justice 
it ought to jusi the other way. When a person filos a duly verified 
return, and subjects himself to the risk of a criminal prosecution 
if it is found to be wrong, the return should be taken to be correct 
and assessment made accordingly unless and until there is clear 
evidence that the return was incorrect. It is dithcult to understand 
what evidence a person not keeping regular account beoks can 
possibly produce. Oral statements of witnesses cannot be more 
reliable than the verified return, as nobody can estimate another's 
income better than he himself can. 


Even those persons who keep some sort of account books.do not 
like to produce them for various reasons. Not unoften persons carry- 
ing on business employ borrowed capital, but they naturally do not 
like that others should know their assets and liabilities. The difti- 
culty in getting a fair report from the persons appointed to inspect 
the Bahi Khatas unless they are adequately paid is unother reason. 
Ti is also well known that in these days there is much corruption 
in the Amla and no work cun generally be done there without spend- 
ing something. Moreover there is u strong apprehension that if 
on Mubassur Bahi’s report the Bahi is held unreliable it will on 


acedunt of this stigma become mere waste paper and in case it has 


afterwards to be produced in Civil Courts it will not be held to be 
of any weight at all. In genuine and regular account books the 
items paid to different officiuls and Amla people must be entered 
though under different heads or names. This is another reason why 
even those persons who possess Babi Khutas dare not produce them. 
Under all these circumstances the non-filing of returns and the non- 
production of account books should not be punished with such severe 
penalties as the Bill provides. 


It is also worth notice that in clause 38(b) the words knowingly 
or wilfully” which occur in clause 22(1) are intentionally or other- 
wise omitted. This makes the position very serious indeed. Is the 


tom, 


a / 


Magistrate trying the case bound to convict without entering ment 


the question whether the accused had account books or not and - 


whether his omission to file the return or the account books was 
_ wilful or it was due to his inability ? Ii the penal clause is to 
remain,eand I earnestly hope that it will not, then ihe words ‘ wil- 
fully and fraudulently ” should be added. 








of place to say that the majority of shop- 
keepers and traders not take any periodical or yearly stock of 
ital, and so it is very difficuli to say definitely or 
even quite approx what their income has been during a 
particular year. In case of many trades and professions it is very 
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difficult to find out the correct income during a certain period. Take 
for example the case of dealers in Moradabad inlaid wares. It may 
first be stated that there is no uniform rate at which profits are charg- 
ed.in this or in any other trade. „Many of such dealers get wares 
made in their own factories by their own servants and labourers. 
The wares pass in different hands and no detailed account is kept 
or canbe kept as to how much time was taken by each workman 
over a certain piece. So the cost itself can only be very roughly 

\ estimated, to say nothing of the profits. The profits made are 
different in cases of different sorts of wares. Some wares sell at 
very small profit, others give good profits, und the prices vary 
according to the demand. So unless a very detailed account is kept, 
which is almost an impossibility, of the cost of production and sale 
\ of each article, no reliable estimate of income can be formed. Šimi- 
~ larly in case of merchants selling cloth and other goods it is not 
easy without thorough stock taking to find the income with any 
amount of certainty, and even with stook taking the income can only 
be approximately estimated. As I have said before the majority of 
these dealers do not keep any account, or ai least none that can be 
called regular or worth production in court. About cash sales 
very few indeed keep any accounts. It is therefore not safe for 
them to file a verified return and so it is not proper to subject non- 
filing of returns to such severe penalties. I dare say that human 
genius cannot easily make further addition to this huge list of bars, 
disqualifications, penalties and punishments provided for in the Bill. 


A useful provision exists in the Income-Iax Act II of 1886 
in Section 31 under which the Tax may be compounded for a num- 
ber of years. This has remained practically u dead lotter owing to 
the aversion of the Officials, but this is a provision which should 
have been put iu force and its operation should have been encouraged 
but it is now proposed to delete it altogether. This is nota move 
in the right direction. The assessees have to bear considerable 
worry, anxiety and trouble every year in the course of assessment 
proceedings. For the greater part of the year the terror of assess- 

* ment proceedings hangs over their heads. It would be a very 
good, thing if assessments could be held operative for a number of 
` Years and liable to change during the period in case business is given 
up or new business is started. 


In short to obviate trouble and hardship to the public the follow- 
ing simple procedure is submitted for the consideration of the Im- 
perial Council. . 

- 1. Notices should be issued by Sub-Diwsional Officers to every 
proposed assessee to file return of his income. ~ 


a 9 
2. In case he files a return assessment sPoahPtrdinarily be 
made in accordance with it. ~ "aa 
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3. In case thcre are substantial grounds to doubt the correct- 
ness of the return he may be ordered to file the account books if he 
has got any. However unless and until there are such grounds 
there should not be a general order for every such person to file his 
books, nor need they be called in every case. : 


4. On production of books if an account can be made of, the 
income from it, assessment may be made on such income. 


5. Ino return is made or account books are found to be 
unreliable the assessing officer may after making such enquiry as he 
deems necessary make such assessment as he considers just. 


6. The assessee should be allowed to file objections - before 
Collector, but he may reject it without entering into merits, if he 


/ 


finds that though regular account books are kept yet the returns or e 7 


the account books were not filed. Non-filing of the returns by a 
person not keeping accounts should not be visited with this penalty. 


T. Appeals should be to Commissioners. If appeal be not 


allowed in all cases, it should at least be allowed in cases of all 


assessments exceeding one hundred rupees or when tax is enhanced 
or newly assessed. 


_ 8. Persons wilfully filing wrong returns be liable to conviction 
under Section 177, Indian Penal Code. There should be né other 
penal clauses regarding non-filing of returns or accounts. 


9. The assessment should be operative for at least three years 
and during this period liable to change only in’ case of business being 
giving up ora new business being started. 


Before concluding I wish to draw attention to two -useful pro~ 
visions of the English Income-Tax Act which may with advantage 
be adopted here. In English the Tax is assessed on the average 
of the last three years’ income. Thisis not only convenient and 
just, but would prevent sudden rises and falls on assessments and 
Income-Tax Revenne. The English Law allows a‘reference to be 


made to the High Court in certain cases and J think the Act here ® 


should also provide for reference or application being made to the 


"s 


High Court by an assessee either directly or through the Commis- 
sioner where the ocase involves a question of law or general principle: 
Clause 52 does provide for reference by the Chief Revenue Authori- 
ty but there is no provision enabling an assessee to get d reference 
made. ° i l 


_ It is sincerely to be hoped that the Bill will receive due consi- 
deration at the hands æf the peoples’ representatives so that. it may 


not be an engine of Operation: 


-- MorXDapap:™ } `” BRIJ NANDAN: PRASAD. 
December 1917. l l l 
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Alluvion—Gradual, slow and imperceptible aceretion—Meaning of 
“ slow and imperceptible.” 


The Secretary of State for India in Connell r. Rajah of Vizlanagram, 
l [1917] 40 Mad., 1083. 


Their Lordships of the Privy Council have in the case of Srinath 
Roy v. Dhinabandhu Sen, [1915] 42 Cal, 489 pointed out that 
before ‘‘ applying the juristic rules of a distant time or country to 
the conditions of a particular place at the present day, regard must 
be had to the physical, social, and historical conditions to which that 
rule is to be adopted.” It is well-settled Jaw in England that 
land to be an accretion must be formed by gradual, slow and imper- 
ceptible degrees, that is, imperceptible in its progress and not imper- 
ceptible in the :esult after a long lapse of time. And in many 
Indian cases it would seem to have been laid down that the law was 
the same in India. See Krishna Chandra v. Saeedan Bibi, [1905] 2 
A. L.J. R, 8213 Narendra Bahadur Singh v. Achchaibar Shukul, 
[1906] 3 A. L. J. Rọ, 453. But, as the Privy Council observe, the 
conditions in India are widely different than those prevailing in 
England. The rivers here are deep -and broad and would, by reason 
of their resistless force and-ever-shifting courses,-seem to have 
almost a personality of their own. It is therefore not necessary, as 
is indicated by the language of Bengal Regulation XI of 1825, that 
the land, claimed as an accretion, should be formed by “slow and 
imperceptible ” degrees as well.ns “by gradual accession.” Thus, 
in the case under notice, large alluvial islands formed in the bed of 
the river Godavari not slowly and imperceptibly but rapidly were 
held to belong as accretions to the adjoining owner. The decision, 

® though it is apparently opposed to the dicta in several earlier cases, 
ia, "it is submitted, correct and well-founded in principle. 





Mortgagee from lessee—Whether liable for rent to lessor. 
Thethalan v. The Eralpad Rajah, Calleut, [1917] 40 Mad., 1111. 
e 


Dissenting from the decision in Vithal Narayan v. Shriram Savant, 
1905] 29 Bom., 391, their Lordships (WaLLīs, Č. J,, and SPENOER, 

.) hold that a mortgagee with possession trom the lessee is not 
‘liable to the lessor for rent as there is neitHer privity of estate 
nor of contract between them. Though the question ie got free 
from. difficulty the case, we think, was covrectly decided. In 
Ghose on Mortgages (Vol I, 313) it is stated that “ where the subject 
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of mortgage is leasehold property and the mortgagee is put in pos- 
session of it, he becomes liable asa rule, to pay the rent.” Under 
section 65 of the Transfer of Property Act, it is the duty of the 
mortgagor, so long as the mortgagee is nol in possession of the mortgaged 
property, to pay the rent reserved by the lease, but section 76, which 
deals with the liabilities of a mortgagee in possession, does not pro- 
vide for the payment of rent by the mortgagee at all. His liability 
is confined to payment of Government revenue and other charges 
of a public nature in ‘default of payment of which the property may 
be summarily sold. Section 108 (j) does not touch the point ai all. 
There is of course no privity of contract between the lessor and the 
mortgagee from the lessee and it seems difficult to see how the lessor 
ean claim rent direct from the mortgagee, unless he has entered into 
an express undertaking to pay the same. In the latter case the rule 
in Debnarain Dutt v. Chunni Lal, [1914] 41 Cal., 137 may possibly 
apply, though a different view even on that point, was taken in 
Allahabad, see Mangal Sen v. Mohammed Hussain, [1915] 13 A. L. J. 
R., 73. Where there is an absolute assignment of the lease by the 
lessee, there the assignee becomes, under the English law, by reason 
of privity of estate, liable for the rent tothe lessor. The English 
rule has been frequently applied in India, though it must be enid that 
there is nothing in the Transfer of Property Act to countenance such 
a view. 





Caste Disabilities Removal Act (XXT of 1850)— Descendant of Hindu 
Convert to Christianity—Whether Relieved by the Act. 
Vaithilinga v. Ayyathoral [1917] 40 Mad., 1118. 

The decision in the case of Bhagwant Singh v. Kallu, [1889] 11 
All., 100, had been so much doubted by eminent text-book writers 
that it is not surprising to find it definitely dissented from by the 
Madras High Oourt. The learned Judges hold that the Act would 
only apply to persons who themselves renounced, or had been ex- 
cluded from the communion of, Hinduism, and the descendants of 
such converts cannot take advantage of the rales of Hindu Law 
and have, therefore, no interest in the property of their unconvertgd 


relatives. To the same effect see Mayne, Hindu Law, 8th Ed, 833; , 


Sarkar, Hindu Law, 328; Bhattacharya, Hindu Law Vol, I. 70; 
Contra, J. © Ghose’s Hindu Law, Vol I, 214. It is anomalous that 
a person should be able to take benefit of a purely personal law like 
the Hiydu or Mohammedan Law-when-he has ‘himself actually 
renounced it. The Legislature has thought fit otherwise, but it 
ia only just that the Act, which is on the face of it so contrary to 
reason and justice, should be strictly construed, and the operation 
of the Act should nòt be extended by too liberal a interpretation. 
The language of the Act, having regard to its natural meaning, would 
apply to those persons only who themselves become converts to other 
faiths and not to their descendants. Of course the argament on the 
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other side is that the law regards and ought to regard relationship - 
only and not the religion professed by those relations, that the 
- devolution of the estate of the deceased is to be governed by his 
personal law and the heirs determined by reference to that law, 
but the fact that such heirs are not of -the same persuasion as 
the deceased is immaterial. If ina given case the Hindu Law 
say$ that the nephew or the grand-nephew is the heir he is so, whe- 
ther he is a Hindu or Mohammedan. In other words, blood relationship 
is not affected by differences of religion. Logically this view may be 
rigbt but it is repugnant to reason and good sense. Another point 
made by the learned Judges is noteworthy. From the point of 
view of strict Hindu Law a Christian marriage would be void and in- 
effectual and the cffspring of such marriage illegitimate, and there- 
fore a Hindu may well refuse to regard the descendants of his Chris- 
tian brother as relations at all. This may be so under systems of law 
where marriage ig treated as a sacrament. But under the Mo- 
hammedan Law marriage is entirely a matter of contract, and the 
same difficulties would not arise. Can therefore, the descendants of 
a Mohammedan convert to Hinduiem, claim their shares under the 
Mohammedan [aw in the estates of their Mohammedan relatives ?. 





Interference with natural course of stream—Fetraordmary rainfall 
j — Vis-major i 

Greenock Corporation v. Caledonian Rallway, (1917) A. C., 556. 

A municipal authority in laying out a park, constructed a con- 
orete paddling pond for children in the bed of a stream and altered 
the course of the stream and obstructed the natural flow of water 
therefrom. Owing to a rainfall of extraordinary violence the stream 
overflowed at the p:nd, and as the result of the operations of the 
authority, great volume of water, which would have been carried off 
by the stream in its natural course without mischief, poured down 
a public street ‘into the town and damaged ‘the property of two 
Railway Companies. Held that the extraordinary rainfall was not an 
Act of God which absolved the authority from ‘responsibility and 
that they were liable in damages to the Railway Companies. 

It is the duty ofany one who interferes with the course of a 
stream to see that the works which he substitutes for the channel 
provided by nature are adequate to carry off the water brought down 
even by extraordinary rainfall, and if damage results from the 
deficiency of the substitute which he has provided for the | natural 
channel, he will be liable. n 

“ A person making an operation for collecting and damming up 
the water of a stream must so work as to make proprietors or ocou- 
pants on a lower level as secure against injury as they, would have 
been had nature not beer interfered with. And this is so „although 
the water accumulated suddenly, or the fall-was extraordinary or 
even unprecedented in quantity.” (Per Lord Shaw.) ` 
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[We have received the following from a learned contributor. 
His arguments deserve careful attention and thoughtful considera- 
tion.——Eid. | 

In the case of Khedu Rai v. Sheo Parson Rai, (1. L. R. 
39 All., 423), the learned Judges have decided an important 
question concerning the law of adverse possession between a mort- 
gagor and the mortgagee. The facts are that the mortgagor pur- 
ported to divest himself of the ownership of equity of redemption 
in favour of the mortgagee by means of a compromise petition. But 
it did not in law pass any title to the mortgagee on account of 
Registration Law with the result that the title was left outstanding 
in the mortgagor. The decision which was in favour of the mort- 
gagee is made to rest on three gounds. 


(i) The compromise has been acted upon for a long time. 


(ii) The character of the possession of the mortgagee has 
been changed from that as a mortgagee into one as a 
full owner. 


(iii) The mortgagee defendant, 1st party, has transferred por- 
tions of the properties mortgaged to strangers like the 
defendant, 2nd party. 


Ground No. (iii) it is submitted can really afford no support. 
Suppose a mortgagee during the continuance of the mortgage sells 
the mortgaged property claiming to be full owner would that by 
itself preclude the mortgagor from recovering the same, if his suit 
being one for redemption is within time under article 148, Limita- 
tion Act? It is quite possible for a transferee from a mortgagee 
who purports to transfer the entire property to take shelter under 
article 134, Limitation Act, provided the requirements of the 
article are complied with. Piesumably the present case was not ° 
brought within the purview of the article. This ground therefore 
cannot support the conclusion. 


Ground No. (i) appears to be equally untenable. A transaction 
which æt its inception is void in law cannot by its being acted upon 
by the parties be converted into a legal one, Is it to be put on the 
basis of estoppel? It has been held in numerous cases that a title 
cannot be acquired by estoppel. To hold otherwise would result in 
enabling a man to evade the provisions of a statutory enactment like 
the Tranfer of Property Act or Registration Act (Vide T. L. R., 38 
Mad., 374; I. L. R, 38 Cal., 512 ; 200. W.N, 370), 


\ 
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The learned Judges rely on a ruling of the Privy Council in 42 
Cal., 801. That is distinguishable. In the first place the com- 
promise petition in O. S. No. 87 of 1873 being a pleading of court 
required no registration. (lide, the Privy Council Ruling in I. Ta R. 
20 All., 171 and also T. D. R., 33 Mad., 102, 27 M L J., 396). 


There is therefore no question of its being inadmissible in evidence 

‘to show that the mortgage-debt had been extinguished which makes 

all the difference between that case and the present case where the 

compromise petition was admittedly inadmissible in evidence for 
want of registration. 


In the second place the compromise petition in that case was not 
compulgorily registrable having regard to the then Registration Law. 


Thirdly no written conveyance was necessary to pass title. The 
compromise itself providing for a conveyance to be made, their 
Lordships thought they could take one as having been made though 
not in writing in the circumstances of the case. But in the present 
case the compromise itself operates as a conveyance. The decision 
is no authority for the position that where a document is inadmissible 
in evidence for want of registration and therefore does not pass 
any title you can nevertheless prove aliunde that title passed. It 
would be useful in this connection to refer to a Jater decision of the 
Privy Council reported in 44 Indian Appeals, page 15 (Maung 
Shwe v. Maung Inn). There the question was whether a contract 
of sale unaccompanied by a completed conveyance as per section 54 
of the Transfer of Property Act would convey title. Their Lord- 
ships’ opinion that a contract of sale of real property does not make, 
as under English Law, the purchaser the owner in equity. The 
Madras High Court quite recently had occasion to consider the effect 
of the Privy Council Ruling in 42 Calcutta 801, ina Full Bench case 
reported in 33 Madras Law Journal, page 252. The majority of 
the Full Bench agree that the actual decision in the case was not 
that the requirements of the Transfer of Property Act can be ignored, 
(vide, the Judgment of Naptgr, J , at page 272 with which Sapasiva 
Ayyar, J., agrees). Itis therefore submitted that whereas in the 


* present case the compromise petition of 1876 by itself could convey 


no valid title, mere conduct or acts of the parties will not be enough 


` to supplement a statutory requirement. The first ground also appears 


to fail. Then there remains the only other question which is, where 
the relationship of mortgagor and mortgagee has not been legally 
extinguished whether the possession of the latter can during the 
subsistence of the mortgage be deemed to be adverse to the former. 


The language of Article 148 of the Limitation Act is very 
significant. Without doing violence to the language it seems im- 
possible to take the case out of the operation of the.article. It 
speaks of a suit by a mortgagee to redeem or to recover possession 
and prescribes a period of 60 years from the date when the right 
to redeem or to reconer possession accrues. How can we sny that the 
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plaintiff in this case has ceased lo be a mortgagee. When the equity 
of redemption has not legally passed away from the plaintiff ? 
Article 144 cannot apply when there is a specific article applica- 
ble to the case. The Privy Council has held in 7 Bombay Law 
Reporter, page 1, that nothing short of a release of the equity of re- 


demption will be a bar or a defence to asuit for redemption, A 


release obvious] y must bea valid one. 


In I. L. R., 14 Mad., 38, the Madras High Court has held that 
in the absence of a valid sale by the mortgagor to the mortgagee 
the possession must be taken fo retain tts original character. This 
ruling is distinguished in I, L. R., 37 Mad., 545, but with due res- 
pect, it is submitted that there is no difference in principle. The 
ground of invalidity would appear to make no difference. If the 
question of adverse possession depended upon the animus alone why 
should it not be supposed that the mortgagee in the 14 Madras Case, 
intended to prescribe as full owner. 


There is another point which distinguishes the case in I. L. R. 
37 Mad , 545, from the present. The principle of law up to the enact- 
ment of the Transfer of Property Act, 1882, was that the right to 
redeem was absolute and such a right could. ‘not be fettered by any 
agreement between the parties. This right was very zealously guard- 
ed by courts in this country. (Wide, L. L R., 1 Mad, 1; DL. R, 
4 Mad., 179; I. L. Rọ 15 Mad., 230). That A mortgagor can put an 
end to such a right was recognized for the first time only by section 
60 of the Transfer of Property Act. In the 37 Madras Case, the 
arrangement purporting toextinguish the right to redeem took place 
in 7885. Inthe present case the arrangement was in 1876. Re- 
ference, in this connection, may with advantage be made to the 
recent decision of the Madras High Court in 32 Madras Law Journal, 
page 317. Itdoes not appear from the report in the present case 
when the period fixed for redemption expired. But the remarks of 
AYLine, J., at page 319 of the 32 Madras Law Journal case are 
very apt and cover the point. “ If no agreement of parties toa 
mortgage can operate tpso facto to clog or restrain the equity of re- 


demption and that is the law.........up to the passing of the Trangfer® 
of Property Act. I find it difficult to understand how consistently, 


with this view agreement of parties to a mortgage can affect the 
character of the mortgagee’s possession so as to convert it from that 
of a mortgagee into that of a person prescribing for a full title.” 


Reference also may be made to n decision of the Bombay High 
Court in 18 Bombay Law Reporter, page 980, (F. N.) where it has 
been held that a right of redemption under circumstances like the 
present is not extinguished. 


Tt js EEEN submitted that the second ground stäted algo can- 
not really support the conolusion. 


J. VARADARAJIENGAR, 


mm n, 


6Ae 


Allahabad Law journal. 
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THE LATE SIR SUNDARLAL LL.D., Kr., C. I. E. 


Who that knew Sir Sundarlal and of his extremely regular and 
well-ordered life could ever imagine before the 10th of February 
last, the day on which he was suddenly seized by ihe disease, 
which ended fatally three days later, that his end was so near? 
Though just over sixty, he seemed to every one to be in the posses- 
sion of perfect health, as active as ever, full of interest in his work, 
and with no apparent signs of fatigue or exhaustion. © And yet we 
must’ record the painful fact that the Fates have robbed the country 
of one of its foremost sons, one who by his wisdom ‘and. sagacity, 
learning-and industry, character and influence, rose in his profession 
and in’the public liie of the country to heights attained by few, and 
scarcely surpassed by any one else.. There have been great leaders 
before him, men who achieved great distinction in the profession of 
Law, whose names were and still 'are honoured names throughout the 
country. In individual qualities, some of these earlier leaders were 
perhaps superior to Sir Sundarlal; but in the combination of so many.’ 
rare qualities, in the many-sidedaess of his-life, and in the actual ont- 
pat of work; solid and substantial, and as unceasing as it was unosten- 
tatious—-we venture to think that none before his day or in his own 
time ever excelled him,’or even equalled him... 


He'was born on the 21st of May, 1857. He was educated at 
the Muir Central College Allahabad, and while yet a student in the 
College, he passed thé Vakils Examination in 1880, and was enrolled 
. aga Vukil.on the 21st of December of the same year. Next year he 

sat for the B. A. Examination of the Calcutta University and was 
successful, ' Hé did not achieve any particular distinction in the 
exatnination—though some of his contemporaries who are happily still 
in our midst say that he showed'in his College career that aptitude 
for hard work, and regularity of life which in later years: accounted 
so. much for his success in the exacting profession of law. Bir 
George’ Knox whose connection with Allahabad goes back’ to the 
seventies of the last century told us the day after his death that 
Principal Harrison of the Muir College—who is reported „to have 
been a shrewd jndge of men—foretold a great future for young 
Sundarlal—and it is not unoften the case that the qualities which 
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make for success in what has been said to be ‘the great Uni- 
versity of Life’ are somewhat different to those which secure brilliant 
academic honours. Pandit Sundarlal possessed the former in a 
superabundant measure, and his entire career as a lawyer, and a pub- 
lie man bore witness to it. The first two years of his professional 
life were spentin the District Court, Allahabad, and in 1883 he 
settled down to practice in the High Court. Both the branches of 
the profession comprised at that time some very eminent and able. 
leaders. Men like Sir Walter Colvin, Mr. Conlan, Mr. Hill and Mr. 
Ross, among the Barristers and Munshi Hanooman Prasad, Pandits 
Ajodhya Nath and Bishambar Nath, Munshi Jwala Prasad, and 
Mr. Dwarka Nath Banerji among the vakils occupied the front 
rank of the profession in those days. It is not difficult to imagine 
what an uphill task it must have meant to any junior joining 
the profession to build up a decent practice in those days and yet, 
we are told, that within three years of his joining the profession, 
every body felt sure of his great future. He had been a pupil of 
Mr. Hill; at one time Professor of Law at the Muir Central College, 
and the teacher found in the pupila junior of great promise, of un- 
common industry and application, and of highly methodical and 
business like habits. His early association with a senior counsel of 
the position of Mr. Hill was, as he himself used to admit, of the great- 
est advantage to him. It was in 1889 that Mr. Hill accepted a 
judgship in the Calcutta High Court and by that time” Pandit 
Sundar Lal had succeeded in establishing a fairly large practice. 
Between 1889 and 1892 his practice was still further rising, and 
when Pandit Ayodhya Nath died in 1892, Pandit Sundar Lal easily 
‘rose to the top of the profession and during the last twenty- 
five’ years of his career enjoyed a most lucrative practice. His 
name was a household word among the litigant public and during 
the last quarter of a century. there was scarcely any case of note in 
the High Court in which his services were not eagerly sought for 
by one party or the other. It was in 1896 that in recognition of 
his great talents aud position in the profession, the High Court raised 
him and three other -leaders to the rank and status of an advocate. 
During his long career he enjoyed the respect and confidence of the 
Judges in an unbounded measure, and, asa retired Ohief Justice 
once said to the present writer, when Pandit Sundar Lal had 
argued a case it was felt that there was nothing more to say on it. 
His reading was not only very extensive but also very deep and his 
knowledge of the case-law, Indian and English, was almost unequ- 
alled. Whether he had to deal with an intricate point of Hindu Law 
or Mohammedan Law or the law of mortgages, or the law of wills, or 
the law of procedure, or accounts, he was equally at home with the 
subject, knew almost every important case on the point and every 
change in the statuary law or the judicial decisions. But it would 
be a great mistake to suppose that he was a slave of the case-law. 
He possessed a firm mastery of the underlying principles of law and the 
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manner in which he skilfully and adroitly applied those principles 
to the cases that he had to argue afforded the best instruction to his 
juniors. He was equally great on facts. Indeed, the marvellous 
skill and lucidity with which he unravelled a tangled mass of facts 
and analysed the evidence, the resourcefulness which he showed in 
meeting the observations from the Bench, the sense of perspective 
that he always displayed and the great knowledge that he possessed 
of human nature extorted for him unqualified admiration and respect 
from his opponents. There was very little of rhetoricin him. He 
was a matter-of-fact speaker but he had a persuasive manner and a 
self-confidence born of knowledge and thorough preparation, for, 
above everything else that distinguished him in life, either as an 
advocate or as a public man, was his thoroughness. 


It was in 1909 that he accepted a seat on the bench of the 
Judicial Commissioner’s Court in Lucknow for a few months and in 
1914 and 1916 he for very brief periods officiated. as a Judge of 
the Allahabad High Court. During this brief spade of time as was 
to be expected, he won the golden opinion of every one and some of 
his jadgments bear ample testimony to his great learning and 
remarkable thoroughness. His devotion to law won for him a 
unique position in these provinces and in his death we have lost 
a leader of the highest distinction, a lawyer of profound learning 
and ah advocate of rare skill and power. 


But it is not merely as a great lawyer that his loss will be felt in 
these provinces. He was a great educationist. No one in his gene- 
ration occupied the same position as he did in the internal affairs of 
the Allihabad University. By solid work unostentatiously done he 
rose to be the Vice-Chancellor of that University in 1906. He was 
again appointed to that office in 1912 and yet again in 1916. Those 
alone who knew his work in the University can appreciate the position 
which he occupied in thatlearned body. His best work was done in 
the syndicate and the faculties, where his intimate knowledge, his 
clear-sightedness, his keen appreciation of practical issues frequently 
turned the scale inthe midst of a conflict of arguments. If the 
Ajlahabad University has lost in him a pillar of strength what shall 


. we say of the new-born university at Benares?. The moment it was 


announced that Dr. Sundar Lal had accepted the office of Vice- 
Chancellor of the Hindu University every one felt that in the critical 
years of its infaucy his great experience, his wonderful patience with 
critics friendly and hostile, his transparent sincerity of purppse, his 
influence with the Government, the princes, andthe people, his devo- 
tion to the cause and above all his faith in its future would be 
assets of the greatest possible value to it—even more than the muni- 
ficent gift of one lac which he made to its funds. It ig pathetic to 
recall that even in his dying moments the thought which wag upper- 
most in his mind was that of the Hinda University, and he talked 
of it to hig life-long friend Pandit Madan Mohan Malaviya. Well 
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may the Hindu community go into mourning over the Joss of one 
whose place it is impossible to fill. 


For nearly fourteen years of bis life he was a member of the Pro- 
vincial Legislative Council and for a few months he sat in the Imperial 
Legislative Council to assist at the passing of the Hindu University 
bill. It is truo he did not take much part in the debates of that 
assembly but his real work- was done in the meetings of the various 
committees. He had nothing of the orator in his nature ; he believ- 
ed more in quiet work and he did a considerable amount of such 
work. His presence in the Council-chamber was felt as an influence 
rather than as an active force. He was an old Congress-man and 
acted as the chairman of the reception committee when the Congress 
was held here last in 1910 under the Presidency of the late Sir 
William Wedderburn. He was examined as a witness both by the 
decentialization commission and the Royal-commission on the 
public services and he supported and advocated unhesitatingly 
many of the reforms which his countrymen are now urging upon 
the Government. He possessed a most disciplined intellect; he 
had not |the fiery temperament of a restless politician. He had ideas 
and ideals but he would march towards them with caution. We 
think his position in the politics of the country has been best defined 
by Mr. Louis Stuart of the Lucknow Court. He was, to use Mr. 
Stuarts’ phrase ‘a constructive statesman and a patient idealist.” 
„We. venture to think that if three years ago an Executive 


c +" Council’had been established in these provinces and Sir Sundar Lel, 


whose appointment to it was practically announced at the time, bad 
‘taken office, he would have proved a tower of strength both to the 
people and the Government. 


Bot it is not cf him as a great lawyer ora great educationist 
ora distinguished public man only that we desire to+speak. His 
entire life. should be an objéct-lesson to his sorrowing countrymen 
and to none more than to the younger generation. He was a student 
all his life. He did not study law only; his intellectual interests 
were far wider. To realize the wealth of bis knowledge and the, 
variety of his information one had to know him at close quarters. 
Daring his career as a college student he was devoted to chemistry but. 
subsequently he developeda remarkable fondness for history. His 
reading was of the most varied description and one could have 
some measure of it only in private conversation. In private life, he 
possegsed all that one is accustomed to associate with the name of a 
gentleman—gentle and courteous to everyone, high and low, willing 
to help where help was needed, singularly free from all show or 
pomp—the very soul of honour in business, a practical moralist, whose 
, life was a life of abstinence and purity. It is men of this type who 
by thar public work and private life, intellectual attainments and 
stainless character raise the level of the nation. His worst critics 
could not accuse him of being a self-seeking person. Honours came 
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to him thick in life but he never worked for them. The Allahabad 
University could never have chosen a worthier person on whom to 
confer the highest degree in its power and the Crown never 
conferred the honour and dignity of knighthood upon any Indian 
more deserving of it. It isthe loss of such a leader that we are 
mourning to-day. But while we mourn his loss we cannot forget 
the’loss of her whose company sustained him in the great work of 
his life—we mean, Lady Sundar Lal. Nor can we forget whata 
blow it must be to his two brothers—Pandits Baldeva Ram and 
Kanhaiya Lal. In tendering our respectful sympathies to them we 
can assure them that their sorrow is shared by the nation at large. 


F. B.8. 





(By Mr. Justice Promoda Charan Banerji.) 


I first made the acquaintance of Sir Sundar Lal in 1881 shortly 
after he bad entered the profession of law, He used often to tell me 
that the first case in which he appeared was before me. After prac- 
tising in the District Court for a short time he joined the High Court 
and by dint of industry and exceptional ability acquired an exten- 
sive practice in the course of a few years. Upon the retirement of 
Mr. Justice Mahmood fears were entertained that, an Indian 
might not be appointed in his place. Sir Sundar Lal was particu- 
larly anxious that the successor of that eminent Judge should be 
one of his own countrymen. When I came to the High Court he 
was at the height of his practice and decidedly one of the leading 
members of the profession. His knowledge of law ‘in all -its 
branches was vast and wide and he presented his cases with great 
lucidity and considerable ability. He never occupied more time 
than was absolutely necessary and was always fully prepared in all his 
numerous cases. He had an exceptionally retentive memory which 
enabled him to have the case- law at his fingers’ ends. His death 
is undoubtedly a great loss to the Court and to the legal profession. 


To the cause of education he was ardently devoted. To the 
Senate, the Syndicate and the faculties of the Allahabad University 
none rendered greater or more valuable services. He was fully 
acquainted with the affairs of the University and his retentive 
memory enabled him to bear in mind all the rules and regulations 
of the University and all past resolations of the Senate and the 
Syndicate. He wasa member of most of the Sub-committees of 
the Syndicate and the faculties and although his professiqnal work 
demanded a good deal of his attention he did not, in the perform- 
ance of his duties as such member, spare either time or energy. 
Every work which he undertook to do was done by him cheerfully 
and ungradgingly. The loss to the Allahabad University is very 
great, bat that sustained by the Benares Hindu University is greater 
and I fear irreparable. In matters of education he was generoug 
to a degree. 


— 
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To his great industry and ability he added an amount of tact 


Tarely to be found. His views on all public questions were moderate, 


practical, and sound and he knew how to impress them on others in 
his usual modest manner. As a lawyer, as an educationist, as a 
citizen, he was undoubtedly the most prominent man in the Province 
and his sudden and untimely death has created a void which cannot 
easily be filled. We used to consult each other on various subjects 
and I bad the privilege of knowing him intimately. To me, there- 
fore, his death is a personal loss and a great blow. He commanded 
the confidence, respect and esteem of every one who knew him toa 
degree almost unknown. 


. I may mention that the Right Hon’ble Sir John Edge, had the 
highest opinion of him and he showed his great appreciation of his 
merits by moving the High Court to enrol him as an Advocate of 
the Court—an honour not bestowed before on any Vakil. . Only the 
other day I received a letter from Sir John in which he wished to 
be remembered to Sir Sundar Lal, but the message remained un- 
delivered on account of his sudden demise. One can hardly exbaust 
saying what one feels about him. We have lost truly great man. 





boned 


(By the Hon'ble Alr. Justice Walsh) . 
As one sadly left the Bund and turned to watch the bier with 


- its pathetic burden disappearing into the clouds of white sand which 


swept across the banks of the Ganges, it was hard to realise that 
Sundar Lal had passed for ever from the eye of, mortal man, at 
an age when great English Lawyers are raised to the Bench. 
It is hard even now to realise that his voice is still and that we 
shall never see again the familiar figure in black cassock, and neat 
white pagri, pass rapidly, but quietly, to his place in Court. 


His movements about the High Couit were characteristic of 
the man. He moved quickly, but he never seemed to hurry. He 
went straight to his place, without turning to right or left, concen- 
trated on the business of the moment, but totally unassuming, apd 
without thought of self. He looked in deadly earnest, but there was . 
no sign of bluster; always the-same dignified, easy carriage, the same 
courteous happy smile. He just took his ‘seat, and began making 


*snotes, or took up a small much-worr volume of the ‘ Lawyer’s Vade 
Mecum, and waited his turn to rise. From the Bench he appeared 


„< to baan opponent of exceptional patience and courtesy. 


- 
i 

= 
=- 
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z -7 E have been asked to say how he impressed me, as a stranger, 
‘after 20 years of the Law Courts in the Strand. It was only by 


-degrees that. came to know him as an advocate. I had heard much 
of him, and perhaps after a certain age one is pre-disposed to be dis- 
appointed by men whose praises have been much sung. His qualities 
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were not, of the showy, or brilliant order, which strike one instantane- 
ously. He had none of the grand manner, the glowing periods, and 
the epigrammatic liveliness of the Oxford Union. His address was 
reposefnl- and confident, but not commanding. His diction was 
simple, and his enunciation was imperfect. He conversed even 
better than he spoke in Court. He was a signal example of the 
trigmph of intellect over what one might almost count as physical 
handicaps. The only similar case I remember in England was that of 
A. L. Smith, who never took silk but became Master of the Rolls. 
Sundar Lal had no oratorical gifts, and he was not even what is 
generally known as a “‘great advocate” in the sense that Coleridge, 
Halsbury, and Russell were great advocates. Of course he had no 
jury practice: Yet he was a great case-winner, and with his subtle 
mind, his grasp of facts, and his unerring accuracy, he would have 
been a wonderful cross-examiner. As soon as he began to develop 
an argument, or to deal with a knotty point of law, one recognized 
the hand of a master. Even in the most trivial cases that “infinite 
capacity for taking pains” which has been called genius, made 
itself evident. 


I happened to be his colleague on the Bench for the best part 
of three months in the heat of 1916. There are few better ways of 
getting to know a man, and there are few incidents in my professional 
career upon which 1 look back with greater pleasure. His reputation 
was more than justified. One came to realise the profundity of his 
learning. His wonderful memory, and his acquaintance with case- 
law were proverbial. But the points that struck me most were the 
wide range of his reading, his firm ‘grasp of principles, his mastery of 
detail, his dogged determination to dig down to the depths of the 
most tedious and complicated case, his untiring industry and power 
of concentration, his wide sympathy and his innate sense of justice. 
He was no black-letter lawyer, though I found in an insolvency cage 
that he knew the contents, and even the numbers, of sections of the 
English Bankruptcy Act as well as I did. In the realm of legal 
lore he was another Danckwerts, a veritable giant; in his imper- 
turbability and sweetness of temper, he was the equal of Rufus 
Tsaacs. 


He was a glutton for work. When it was necessary to reserve 
judgment he insisted upon doing the spade work himself. He 
would take away with him the most complicated record, and go 
through it all. He look nothing for granted. He would return 
sometimes next day, seldom after an interval of more than two 
days, with the whole thing carefully written out, having discovered 
what had eluded the counsel engaged in the case. He made light 
of the heaviest task, and treated it as a personal favour to be 
allowed to do it. With all his kindness of heart hee would show 
his dislike of unpreparedness at the Bar, and more tharf once he 
put back a case to compel the junior to master the facts. He 
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felt it keenly, but he never showed it by anything but a kind and 
persuasive word or two. He expected from others the same 
standard that he set himself. With all his gentleness, he was strong 
and firm of purpose, and he knew how to insist when his mind was 
made up. No man could have reached his attainments without an 
‘iron will, and though everything seemed to come easily to him he 
could never have achieved such facility without haviog mastered 
himself. He was something of a fatalist in his treatment of the 
failings of others. He was not above criticising, and criticising 
severely if he felt he ought, but he was the first to find an excuse. 


It always seemed to me that he might have done anything. IE 
he had been an Englishman and had entered the Church, he might 
have been Archbishop of Canterbury; if he had followed the law, 
he would probably have become Lord Chancellor. In all he did he 
was animated by one idea, a sense of duty. Not even bis learning 
and industry could have won for him the love and esteem in which 
he was held, and the wide influence which he exercised over his 
contemporaries. The secret of his greatness was his high principle 
both in character and in conduct. It shone out through all be did 
like the smile which radiated from his countenance. It inspired 
his action and illuminated his thought. Those ot us who knew him 
are not likely to forget his winning personality ; let us never forget 
his example. r 
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THE LATE HON’BLE SIR SUNDAR LAL. 


Death has exacted a heavy toll from these Provinces by taking 
away the Hon’ble Sir Sundar Lal from our midst. Upon no single 
life perhaps did so many interests and results depend as on his. Primus 
inter pares in his vocation, it would, however, be a mistake to 
think of him as a mere lawyer. He was a man whoseactivity spread 
out over many fields. His death consequently is in every sense an 
imperial as well as a national loss. He was the type of man whom but 
to know was to love. Cool and self-possessed, unpretending and 
good-tempered, covering with a perennial glow of genial humour 
an earnest soul, a never-failing figure in the court-room, he had 
become to us a familiar institution, a peculiar possession which time 
made more our own but never warned us we were to lose. It was a 
strange thrill, a shook of incongruous emotion that followed the 


announcement on Thursday morning, the 14th of February, that he 


was no more. The blow was sudden and unexpected, absolutely 
stunning in its effect, because people were wholly unprepared for it. 


The time has not come yet to review in cold blood the life and 
character of our great countryman. When the sense of loss is 
recent, grief gets the better of judgment. ‘The task will, we 
firmly believe, be performed in due course by abler hands. At the 
same time we feel that we should be wanting in our duty to him as 
well as to ourselves were we to pass without our tribute of 
admiration and gratitude the memory of one who for thirty-eight 
years was, like Achilles, in the front of the conflict, and for a long 
period held in his strong grasp the fortunes of the fight. Of mere 
success he was a conspicuous example, and if we were to confine our 
attention to that alone we could present to the worlda dazzling 
picture of our distinguished friend. But he was far above that ; 
it was his happy lot to teach us moral lessons so elevated in their 
nature as to carry us toa higher atmostphere. Nature was lavish 
to him of many gifts, and few indeed brought to the public service 
that strong will, that iron constitution, that 'unruffléd temper and 
that charm of manner which stood him in such stead throughout his 
life. Let us attempt to trace the various steps and the means 
. by which he attained to the position he came to occupy among us 
Such a retrospect is not a memorial merely of personal devotion or 
personal sentiment; it is full of interest and instruction. Indeed 


there could be no better school for the younger generation than an 


attentive study of Pandit Sundar Lal’s rise to greatness. ° 


The incidents of his early life are soon told. He was born at Agra- 
on the 21st day of May, 1857. He was descended from a family of- 
Nagar Brahmans who had migrated over a century ago from Gujrat, 


their home of origin, and settled at Agra. He pursued his youthful 
studies in a school at Agra. Having been admitted into thé Muir 
Central College at Allahabad, he graduated indue course in 1880. 
With what reputation he left college is not precisely known, but 
4 
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he was a worthy alumnus of that institution. Choosing the law for 
his profession he prosecated his studies under Mr. C. H. Hill,a 
learned lawyer and afterwards a Judge of the High Court of Calentta: 
Having passed the Vakilship examination, be entered upon practice 
in the local subordinate courts, and in 1883 he joined the High Court. 
His old teacher was in the High Court then and be received the new 
comer with open arms. He wo:ked early and late with remark- 
able assiduity and made a permanent impression on Mr. Hill's mind. 
Pandit Sundar Lal had his early failures and disappointments as 
usual. Despite all discouragements he steadily pushed forward. His 
abilities could not beignored and bis industry was untiring. He was in 
1896 almost on the topmost rung of the ladder, and, with three other 
colleagues, was chosen tor the honour of being madè an Advocate. 
Of these only the Hon’ble Pandit Motilal Nehru happily continaes to 
be in active life still, and may he live long as a link between us and 
the past ! 


Pandit Sundar Lal twice officiated on the High Court Bench and 
was the first Indian to be appointed the Judicial Commissioner of Oudh, 
He was also an extremely useful member of the Allahabad University, 
and after the death of Mr. Conlan he represented it on the local 
Legielative Council. He afterwards filled with distinction the office 
of the Vice-Chancellor of the University which he resigned only last 
year. The Benares Hindu University began of late to engross all 
his attention, and in order that he might beable the more efficiently 
to perform the duties pertaining to his office of, Vice-Chancellor to 
that University, he gave up the Vice-Chancellorship of the 
Allahabad University although he could be ill spared. He had been 
granted the title of O. I. E., and his honours reached their high- 
water-mark when a few months back he was given the knighthood 
in recognition of his many and meritorious services. 


Such in brief is the sketch of a lifelso many-sided and so attract- 
ive. Let us enquire now what contributed to his marvellous success. 
We heard it said sometimes, and the remark is in some respects true, 
that he owed his success not so much to any surpassing ability as to 
a rare combination of ordinary qualities. But the remark is merely 


superficial. Probably his greatest intellectual peculiarity was the . 


equipoise of his powers which gave them an air of complete 
symmetry and somewhat baffled an estimate of them in detail. 
He had two qualities, quite ordinary in their nature, namely, 
industry and simplicity of character. In fact the first sprang from 
the second. There hardly was another man inhis elevated posi- 
tion who was so free from conceit or self-assertion. Hoe was essenti- 
ally modest in his estimate ofhimself. The result of this temper- 
ament was, to preserve him entirely from that snare of clever 
men,—the notion that he knew anything by intuition. Whether 
the matter in hand was great or small, he was never satisfied till 
he had mastered all its details, and he never imagined that he knew 


» #e 
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more about it than other men until he had ascertained that he really 
did so. This habit of thorough investigation stored a retentive 
memory with a vasi amount of information, and it also gave his 
mind close and rapid powers of generalisation; he was never 
led astray because his generalisation always worked on secure mate- 
rials. Those of us who had worked with him could not fail to be 
impressed by ‘the rare and remaikable power of sifting which he 
employed to come to the kernel of a complex case when once he 
had the materials in his grasp. He could be technical at times, 
but his was a mind intensely practical and he, as a rule, brushed aside 
technicalities. This combination of qualities, none of them individ- 
ually very striking, lay at the foundation of all the success which 
he achieved. .-We mention them because they teach us that there is 
no royal road ‘to greatness. 


In his especial line he exhibited all these qualities in the most 
marked manner. The characteristic of his advocacy may be described 
in the words of Lord Bryce speaking of Cairns,—namely, that it was 
“broad, massive, convincing with a robust urgency of logic which 
seemed ito grasp and fix you, so that while he spoke you could fancy 
no conclasion possible save that toward which he moved.” So firm and 
sure was his grasp, his confidence so unbounded, and so cheerful his 
disposition that he was seen on many an occasion to lead a forlorn hope 
to entire and complete success. As a speaker he will be differently 
estimated according to the standard or ideal by which he is judged. 
Fluent he was not, and as fluency counts first in the popular catalogue 
among the qualities of a speaker, he was not an orator. He was 
slow and hesitating and his Janguage was not of the choicest 
to satisfy fastidious ears; in fact, he disdained to profit by the 
showy graces of rhetoric or eloquence. If, on the other hand, the 
object of oratory or advocacy be to impress, to convince, to sway 
the mind and to overpower the tendencies of hostile thought, sure- 
ly there was none so great as he was. Nota day perhaps passed 
in court on which he was not seen to perform some feat which 
astonished his colleague as well as his adversary. As an opponent 

ehe wasa man to beware of. Like the Knight in Ivanhoe, he 
acéepted of no favours and hit back with strength and good will, 
"and his imperturbable good humour gave him an advantage of 
which he was fully conscious. He wasa generous opponent, and 
above taking a paltry advantage, even under strong provocation. 
Hssentially a man of few words, he was more alive than any 
other leader to the truth that eloquence consists as much iù what 
is left unsaid, as in that which is expressed. He always said 
what he meant to say. He never said what he did not intend. 
He always used the words he meant to use, and he never 
spoke without meaning his words to bear fruit. That eccounts for 
the weight which his utterances carried not only in tHe High 
Court but also in the Council Chamber. He was never known to 
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be betrayed into those windy sentences which he would have soon 
after to regret or to withdraw, and he was therefore listened to with 
attention and respect whenever he spoke. 


No sketch of his career would be complete which omitted to 
notice his labours in the cause of the Benares Hindu University. 
The working has just commenced and it is not for us to forecast the 
future. All we can do at present is to wish it a prospérous 
‘career as a seat of liberal education which may challenge comparison 
with the greatest seats of learning in Europe. But it is a brave 
spectacle to look back on, to see the skill and courage with which, 
nearly single-handed, he fought and baffled the most formidable 
opposition arrayed against it. He might say with Coriolanus, “Alone 
I did it.” By what means was this great result achieved ? We 
say by great powers, exerted with care and caution, and: anmarred 
by impulse, fear, or vacillation. His mind was a store-house of de- 
tails, and the materials for argument came at his call so that he was 
never at a loss. Add to these his profound knowledge of men and 
manners, his insight into the springs of human action and his command 
. of the means to sway men’s judgments, and the question is quite 
answered. 


Two other traits of his character we may mention—elements 
very necessary toa leader of men. Pandit Sundar Lal was wnever 
known to be angry. His mind came to a conclusion slowly, 
deliberately ; in fact his passivity was sometimes the despair of 
his friends who wished to move forward. He thought without 
excitement, without passion; there was nothing of the impulsive in 
the gradual evolution of his ideas. He was slow to be convinced. 
But the conviction once reached, the resolution once formed, there 
was no looking back, and when the blow fell it did so with a sledge- 
hammer force under which petty opposition and carping criticism 
were pulverised into dust. 


Such were some of the salient characteristics of the man whom 
we laid on the pyre on Thursday. We laid him there with pride and 
sorrow. Much yet remains to be said; but this is not the time for it, 
The thought that naturally comes to the mind is, how enviable was 
his lot! Was there anything which had been denied to him or any- * 
thing wanting which successful ambition could desire? Length of 
days, fall vigour of health, uninterrupted success, unceasing honour, 
a name endeared to his countrymen and famous everywhere, a dis- 
tinguished part in all the great events of nearly a quarter of a century, 
and a life closing at last in the zenith of power not equalled by any 
private individual] in these Provinces, were surely all beyond even the 
most alluring dreams of any man living. He did not outlive his po- 
pularity, hts faculties or his enjoyment of life; there was no cloud 
which darkened the clearness of his sky. And when he sunk to his 
everlasting rest he did so in the full blaze of his glory, without.a blot 
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on his escutcheon, with scarcely a defeat to chronicle. He is gone to 
his rest. Peace to hisashes! It is indeed sad to think that we shall 
never see that pleasant face, never hear that cheery trumpet-voice, no 
more learn from his graver wisdom, no more meet that old fami- 
liar smile. Physically no doubt we have lost him for ever. But 
how little of what is good and noble is ever lost! He lives 
and will continue to live in the many recorded proofs of his influence 
over the affairs of his province, in the example he has afforded us 
of a well-spent life and in the deep-engraved lines of public 
gratitude. Famous men, in the immortal words of Pericles, have 
the whole world for their tomb. They are commemorated not 
in their country alone; they are a precious possession everywhere 
and of eyery man. And surely the death of none has touched 
the imagination and the heart so widely. We dare not allude 
to the sacred sorrows of his household; but outside that domestic 
circle there is also a much wider circle to whom Pandit Sundar Lal's 
death is an irreparable loss As we conclude our mournful task 
the noble words uttered by the bereaved Manoa cver Samson dead 
ring in our ears as the aptest in which to take our leave of him :— 


“ Nothing is here for fears, nothing to wail, 

Or knock the breast, no weakness, no contempt, 
Dispraise, or blame,—nothing but well and fair, 
And what may quiet us in a death so noble.” 


His monument—a more lasting memorial than either bronze or 
marble,—is in the innermost recesses of the hearts of his country- 
men, in their affectionate reverence and homage. He will live 
there for ever; his country will forget herself when she forgets 
him. Peace to his ashes. 


8. C. 0. 
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REFERENCES IN THE HIGH COURT. 
Tas Hox’sLe Mn. Josriog Sır George Knox, 


We meet to-day under the shadow of a great, I might almost say, 
irreparable loss. In the death of the Hon'ble Sir Sandar Lal, India 
has lost one of her most prudent citizens, one of her most loyal 
statesmen ; the Court has lost an eminent lawyer, and, more thar? an 
eminent lawyer, a pillar of strength whose word we could always 
trust and upon whom we would put steadfast reliance. Selfishly I 
may add that I feel I have lost one of the truest friends. His un- 
failing devotion to his work and to the welfare of his fellow-citizens, 
in the Court, in the University, and on’every oceasion of great pub- 
lic joy and of great public sorrow, will canse him to be remembered 
for years to come with deep esteem and with unfailing affection. My 
relations with the late Sir Sundar Lal carry me back to the time 
when I first knew him as a most beloved student of the late Augustus 
Harrison, the first principal of Muir Central College. A most beloved 
student of Professor Har:ison’s—a student of great promise—he was 
pointed out to me even then as a man who would make his mark in 
- the world. That promise he wonderfully and amply fulfilled. For 
years he worked here, and then was rewarded a very small reward, 
with the title of Rai Bahadur in 1905. In 1909 he went from here 
for a short time to be the Judicial Commissioner in Oudh. .Then 
we find him granted a O. I. E., in the year 1907; and in 1917 he 
was oreated a Knight. Throughout this time he was known and 
got to be known throughout these Provinces as a man of the first 
grade. -He was the Vice-Ohancellor of the Allahabad University 
for 6 years, and a Juage of this Courtin 1914 and in 1916. It is 
‘with very heart-felt grief that I recall these facts to your mind. 
What I say is after all a very feeble tribute to the worth of him 
whose loss we mourn to-day. But our loss is so recent, our sorrow 
is so great that words fail me to do justice to so conspicuous an ex- 
ample of conduct and character. The Chief Jastice regrets his in- 
ability to be present to-day, but he wishes me to convey to you all 
his testimony also to the sterling worth of our late friend. He feels, 
as I do, that he has lost in him a very true and very faithful friend. 


THE HON BLE PANDIT MOTILAL NEERU. 


My Lords, permit me on behalf of the Vakils’ Association to add — 
our humble tribute of respect tothe memory of the great departed. 
Three days ago, my Lords, there was not a healthier and a stronger 
man amongst us, and it was impossible to suspect that the hand of 
Death was upon our great leader. He was seized with heart disease 
on Monday morniog, and in spite of all that haman love and skill 
could do toe save his valuable life, he passed away in peace on 
Wednesday night. In the death of Sir Sundar Lal, my Lords, the 
profession loses one of its, brightest jewels and the country, one of 


er 
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its worthiest sons. His deep erudition, his comprehensive grasp of 
legal principles, his mastery over case-law, his encyclopsedic inform- 
ation, his great powers of advocacy and his monumental industry 
——all combined to secure for him a position in the profession which 
hag seldom been excelled in any country in the world, In his long 
career—an honorable career—extending over 38 years, he has left a 
briĦiant record of the ablest and often the most original arguments 
that were ever advanced at the bar. And in the brief space of time, 
that he adorned the bench of this Honorable Court and of that of the 
Judical Commissioner of Oadh, he has left his impress upon case-law, 
and a clear and lucid exposition of many intricate and doubtful ques- 
tions of law. My Lords, he was a distinguished lawyer, and I do not 
think I can be accused of exaygeration when I say that his memory 
will ever be on a level with the most distioguished lawyers in history. 
My Lords, this was not all. He was truly a great man with a noble 
soul, and he carried his greatness in the most unassuming manner. 


‘His kind heart, and his genial disposition, won for him tbe respect and 


regard of his fellow-men in every walk of life. His unfailing court- 
esy on the bench, at the bar, in private and public life, endeared him 
toall. If I may adda personal note, my Lords, I have the honour 
of being one of his oldest friends and colleagues in the profession and 
in public work; and during the last 40 years or more J have not 
seen bim once losing his temper or rayiog an unkind word or doing 
an unkind act. His, my Lords, was a generous and patriotic nature. 
In spite of the enormous practice he had built up for himself he 
could find time to render valuable service to his country. He work- 
ed hard and unceasingly in the cause of education, and his labours 
were rewarded by his repeated appointment as Vice-Chancellor of the 
Allababad University and Jatterly as Vice-Chancellor of the Hindu 
University of Benares. His munificent donation to the Hindu 
University and his liberal contributions in time and mcney to various 
public and charitable institutions are well known. As your Lordship 
has just remarked, he had the confidence of ihe people and the 
Government alike. He was recently honoured by our King-Emperor 
by the bestowal of the Knighthood which he received at the bands 
of the Viceroy only a few days before he was seized with the fatal 
illness. My Lords, a truly great and distinguished man has passed 
away, and it will be difficult to fill his place in this Court, in the 
University, in the Council Chamber, among the circle of his personal 
friends and, I may regpectfully add, in his family circle. My Lords, 
the world is the poorer to-day than it was yesterday in culture, in 
learning, in kindness and generosity. Our hearts go out to the be- 
reaved family, to Lady Sundar Lal, to his brothers, Pandit Baldev 
Ram and Pandit Kanhaiya Lal, in their great sorrow and in their 
hour of trial. My Lords, I cannot continue, and I conclude by 
tendering, on behalf of the Vakils’ Association, our sincerest sym- 
pathies to the family of the deceased. 
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Mr. C. 0O. Durox. 


My Lords, the members of the Bar Library desire to associate 
themselves through me with every word that has fallen from your 
Lordship and from my friend. My Lords, the news of Sir 
Sundar Lal’s death came upon us all as a great shock. As 
my friend has just observed, it was only a few days ago—® or 
4 days ago—that he was amongst us, apparently as full of work 
as he had always been; then we heard the news that he had been 
suddenly taken ill. Then came the news yesterday that he was 
much better, nearly out of danger; then again this morning came the 
news of the tragic ending of a most useful and brilliant career. My 
Lords he was one of India’s most distinguished and gifted sons. In 
my long practice at this bar I have never known his equal. He 
associated himself throughout his life with the advancement of his 
country, and partioularly devoted himself to the cause of education 
to which he gave his time, his money and his best efforts. My Lords, 
in his private life and as a colleague at the bar, he was a man who 
was always ready to help the junior with advice and assistance ; he 
never said or did an unkind word or act in his life. My Lords, it is 
therefore with feelings of the deepest sincerity that we tender our 
heart-felt and most sincere condolences to his family and to the Vakils’ 
Association in their irreparable loss. 
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CGONFESSIONS.—PART II. 
(For Parr I ser A. L. J. R, Vor, XH, p 1) 
Is confession a basis of conviction? 


The first point to be considered in answer to this question i8 
whether * confession ” is evidence or not 


- JAOKSON, J., in Queen v. Chunder Bhattacharji, laid down that 
“ confession is no evidence still less can it be the foundation of a 
case against a person implicated. If there is evidence against any 
such person tending to his conviction the confession should be taken 
into consideration as bearing upon the truth or sufficiency of such 
evidefice’ (24 W. R., p. 42) 


Brepwoop and CANDY, JJ., observed “ that confessions are not 
technically evidence and they could not therefore alone form the 
basis of conviction.” (I. L. R., 15 Bom., 67.) 


BLAIR and HENDERSON, JJ:, thus interpret the law, “confessions 
are not to be treated as evidence. At all events, they have not the 
force of sworn evidence.” (I. L. R., 22 AIl, 493.) 


On the contrary Gantu, C.J, in Empress v. Asutosh Chacker- 
butty, says, “I do not see in what other way it can be taken into 
consideration than evidence. In proving the case at the trial, it 
matters little whether a confession precedes other evidence or the 
other evidence precedes the confession” (I. L R , 4 Cal., 483 ) 


* It is submitted that this point can be best answered with re- 


* ference to the Act itself. So far as the definition of ‘ evidence’ 


given in section 3 goes, it certainly does mot come in ander clause } 
of that section, but I venture to say that though itis not called 
evidence in the general phraseology of the Act, if is yet treatod as 
évidence under its general purview. 


We find “ a confession is proved ” and * censidered ” in section 

30. ‘ Proved” is defined to be “ a fact when after considering the 

matters before it, the court either believes it to exist, or considers 

ils existence so probable that a prudent min ‘ought, under,the cir- 

cumstances of the particular case, to act upon the supposition that 
it exists.” 


5 J 
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How can the court believe its existence so long as it is nota 
matter before it? The court can consider it only when there is 
material in the shape of an oral statement or of a document before 
it and then it cannot be trented otherwise than as evidence. The 
best evidence of its existence is the statement by the person 
making it. ; 

Further when the Act says that confession is relevant under 
sections 27 and 28 it means that evidence may be given of its exist- 
ence. Itis perfectly true that it has the infirmity of not being 
made on oath, nor is it ‘ tested,’ ‘developed’ or ‘explained’ by 
cross-examination. But we have also to regard the fact that it is 
the statement of a person who thereby exposes himself to the 
penalties of Jaw and thus entitled at least to some consideration in 
deciding the facts of the case. 


The controversy as to confession being the basis of a conviction 
or corroborative of other independent evidence, does not arise, if con- 
fession alone be sufficient to sustain any conviction. So it has be- 
come necessary to enter first into the second question. The second 
question can be divided into two heads :— ; 


1. Confessions as regards the person making it, and 
2. So far as it affects the co-accused. 


Confession so far as it affects the person making it is conclusive 
if it is voluntary. It is the particular circumstances of a case which 
determine the voluntary nature of a confession and no hard and fast 
rule can be Jaid down about it. A confession made by the accused 
before a tribunal competent to try him is sufficient, whereon to form 
a conviction. (Roscoe’s Evidence, p. 40). 


In an unreported Bombay case, Kè. v. Sangrappa, Scorr and 
JARDINE, JJ., thus interpret the law :— 


“In India no doubt confessions must be very vigorously 
scrutinized and corroboration sought, but when they have been pro- 
perly taken and there is no suspicion of cruelty or improper 
inducement they are amply sufficient to prove the guilt of the ng- 
cused and they may be accepted as conclusive in themselves.” (I. L. 
R.. 20 All., and 29 All., cited later on, support the aforesaid view). 


How far the confession of co-accused affects the other accused is 
the subject of many decisions Jt has been held 
10 Bombay, 233. that it does not sustain a conviction, “ because it 
15 Bombay, 86. is not entitled to even as much consideration as 
the testimony of an accomplice: examined on 

oath and subject to cross-examination.” 


STRAIGHT J., says :—“ So that, as I understand the rule, there 
À must be some corroboration independent of an 


8 All, p. 312. necomplice. or asin the present case, of the 
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accomplice and the co-confessing prisoner, to show that the party 
accused was actually engaged directly in the commission of 
the crime charged against him.” 


The court should not be influenced by confessions against co- 
accused except where they are corroborated by 


LC VIII, p. 770 independent evidence.” 


« This, at all events, it must mean, that they are not to have 
the force of sworn evidence. Indeed it has 
been definitely decided that a conviction rest- 
ing on such a confession cannot be maintained. 


22 All, 


Scotr, J. C. “ JE there is other evidence, which, if trae, would 

_, establish the charge the confession of a person 

4 Oudh Cases, p 79. being tried jointly of the same offence may be 

taken into consideration by the court and be used for the purpose 
of corroborating the other evidence.” 


Spankiz, A. J.C. ‘An accused person ought not to be con- 


victed where the only evidence against him is 


6 Ondh Cases, p. 204. 4). confession of a co-accused and circumstan- 


tiak evidence which although true, would not support œ convic- 
tion.” 


A conviction on the confession of an co-accused alone is bad 


in law.” 
I. ©. X. 583. 


On the other hand, it has been held that a properly attested 
confession of a prisoner before a Magistrate is sufficient for his 
conviction without corroborative evidence and notwithstanding 
its denial before the Sessions Judge and that a conviction based on 
the unsupported evidence afforded by the confessions of a co- 
accused would not be unlawful. 6 W. R, 83 Cr; 12 W. R, 49; 25 
W. R., 25; 20 All, 1385; 29 All, p 434; 4A. L. J. Rẹ p. 310. 
In Queen- Empress v, Maiku Lall and another Enae, C. J. and 

Borsirt, J. have held: It appears to us that 
20 All, 135. every case of this kind must be decided upon 
=e its own circumstances, and not upon the 
amounś of credibility which was attached in other cases te con- 
féssions made. Ifa Judge believes that a confession made by a 
prisoner, although subsequently withdrawn, contains a true aecount 
of that prisoner’s connection with the crime, the Judge in our 
opinion is bound to act, so far as that prisoner is concerned, on that 
confession, which he believes to be true.” 

In Emperor v. Kehri, Kxox, J, observed:—“ By making the 
l confession, especially where it is made *under 

ao aa the protection of a court, the person who makes 
athe confession has exposed himself to the pains and penalties 

a 
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prescribed for the offence, and we have this guarantee, quantum 
valeat for the truth of the statement. Ii may be a weak guarantee, 
but it is some guarantee, and I cannot agree that the retraction 
of the confession, ospecially if that retraction bears on the fact 
of it indicia of being false, can still further weaken the value 
which attaches fo it when it hzs once been made.” 


As tothe confession of one accused affecting his co-accused 
subsequently withdrawn his Lordship says:—‘ Does the law any- 
where forbid a court in this country from considering it? It 
appears to me that this isa limitation which does not exist in and 
would have to be introduced into the words used in section 30 and 
io do so would not be to follow the law as it stands, but to 
legislate.” 

The question whether tho confession is tho basis of a conviction 
or corroborative of other independent evidence, presents itself when 
independent evidence exists. 


A fortiori, when other evidence contradicts the confession, 


there is not the least doubt that “the con- 
fessions of some of the accused persons must be 


regarded as tainted, because from tho position occupied by the 
persons making them, they are not entitled to the same weight 
as evidence of an independent witness.” 


It is one thing to tako confessions into consideration as a 
material in a case and a different thing altogether to raise them to 
the level of sworn testimony so as to form the basis of a conviction. 
The circumstances of each case differ no doubt, but generally 
received tests cannot be varied on account of circumstances. 
Wherever there is a conflict between the confession and the 
testimony of an independent witness, confession cannot prevail, 
by force of circumstances. Otherwise, confession will in some 
cases rank higher than evidence on oath which has the advantage 
of being tested by cross-examination. This is not what the word 


10 Cal., p. 975. 


“ considered” in section 30 imports in contrast with “ proved.” - 


Further section 133 has in express words allowed conviction 
only on the testimony of an accomplice. But it has not done so 


in the case of a confession of a co-accused. This also lends support 


to the conclusion that the Legislature ranked the testimony of an 
accomplice higher than the confessions of a co-accused. “ The 
corroborative evidence of confessions must be more cogent and 
should, be more strictly examined by the court than when an 
accomplice gives evidence as a witness, for a confession cannot be 
treated as of the same value as the evidence of an accomplice.” 
19 W. R, 25; 23 W. R., 24; 1 All., 665, 666; 14 Ind. Jur. N. 
S., 20; 26 Cal., p. 49; 28 Cal., p. 689. 

A fortiori independent ovidence is valued much higher than 
confessions and can never be superseded by confessions. Hence 


Ce 
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the irresistible conclusion is that confessions can serve merely as 
corroboration of other independent evidence. 


4 Oudh Cases, page 70, cited above entertains the same opinion :— 
“ Kuch confessions do not stand on a better footing than the sworn 
testimony of an accomplice and cannot be treated as good evidence 
against the accused without being corroborated altunde by indepen- 
dent evidence in material particulars and specially in respect of the 
identity of the accused ” I. C. VI, 492. The true effect of section 
30 is that the court can only treat a confession as lending assurance 
to other evidence against a co-accused ” I. O. X, 583. 


Mr. Justice AMEER ALI has solved tho difficulty by taking a 
short cut as shown in the following remark :— 


« The matter, however, is of no practical importance, as whether 
they be treated either as the basis of a case, or only corroborative 
of other independent evidence, the issue of guilt will (if the con- 
fession be sufficiently corroboraicd) be determined upon the con- 
sideration of the whole evidence, including therein the confessions 
and other independent evidence ; both of these are elements in the 
case which, when combined offer the materials for the court’s deci- 
sion, whichever of the two be regarded as the prior element or 
basis.” 


7 Oal., 68, 10 C. W What is the corroboration of confession 
N., 16 (1905). in the eye of law? is the question we have 
21 W. R., 25 & 58. . i D 

10 Cal. 970. 11 to deal with now. One confession ordinarily 

Bom. H. O: R- 196. does not strengthen another nor can the 

1 Bom., 475, 8 All., _ testimony of accomplices be corroboration of 
306. confessions. 


“« His statement whether made at the trial or before the trial and 
in whatever shape it comes before the court 
is still only the statement ofan accomplice, 
and does not at all improve by repetition.” 


11 Bom. H. C. R., 
198. 


“There must be some corroboration independent of accomplice 

or of the accomplice and the confessing 

„8 AIL, 312, 13 Oudh prisoner to show that the party accused was 

Cases, 244. actually engaged directly in the commis- 
1 Bs Ted By 220: sion of the crime charged against him.” 


The approvers’ evidence supported only by a, retracted con- 
fession does not constitute corroboration of 

1. 0, Vol XVIII, a high value. The next point is what is 
p- 672. corroboration in material particulars of a 
eer rene aa confession ? The rulings on this point are 
475, 29 Cal., 782, 6 M. not uniform. Corroborations of certain 
L. J., 93, 21 W. R, €9. portions of the statement of the co-accused 
is held no corroboration unle§s they show 


e . e ° s + 
the connection of each prisoner with the commission of the offence 
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with which he is charged. In other words corroboration must 
extend to the identity of the accused persons. 


10 C. "W. N., 669, The other view is that it depends upon . 
12 oe Se a the circumstances of each particular case 
27 Onl., 929, ’ to determine how far the facts deposed 


eet Mad., 426, 26 to by the prisoner alleged tobe an accom- 
Bom., 196, 9 All, £28, plice, are borne out by those circum- 
14 I.C., p. 849 stances. l 

Where the circumstantial evidence con- 
23 W. R., Crim. 24. stituted a very strong prima facie oase 


against the accused, it was held sufficiently 
corroborative. 


The last view at the outset is open to the objection that it pre- 
goribes a varying standard for each case which willbe a source of 
innumerable difficulties to the Mofussil Court, 


Secondly, that corroboration of some parts of the statement is 
corroboration..o£ the whole statement, particularly when the state- 
ment by its very nature is open to suspicion, cannot be justified 
either on. the ground of prudence or that of logic. 


Thirdly, it can never be a good test as the real culprit can always 
tell details of crime as well as particulars about time and place 
which are true, but without the least semblance of truth as to the 
most important part which connects the prisoner with the crime. 
There he has ample scope to screen a guilty friend or to incriminate 
an innocent enemy. When he finds as to himself that his fate is 
sealed but there is a chance for wreaking vengeance upon his old 
enemy with impunity, he will generally be inclined to avail himself 
of it. l 

- The dictum of LORD ÅBINGER cited by many eminent writers is 
to the effect :— : 

« A man who has been guilty of crime himself will always be 
able to relate the facts of the case, and if the confirmation be only 
of the truth. of that history, without identifying the persons, that ig 
really no corroboration. The danger is that when a man is fixed, - 
and knows that his guilt is detected, he purchases impunity by 
" falsely accusing others.” 


RETRACTED CONFESSIONS. 


This leads us to consider the question whether retracted confes- 
sions should not as a matter of law be acted upon without corrobora- 
tiye evidence ? 

The first raling that we come across upon the subjectis in I. L. R., 
10 Mad., 295, where Kernan, J., observes :—“It is necessary accord- 
ing to the rulings of this court, to examine the evidence-and see if’ 
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there is reliable independent evidence to corroborate to a material 
extent and in material particulars, the statements contained in the 
withdrawn confessional statements. If no such corroborative evidence 
exists, then the contradictory statements of the prisoner remain, and 
doubt exists as to which statement is true, and the confessional 
statements cannot be safely relied on against the prisoner.” 


This ruling was followed in I. L. R. 12 Mad, 123 andI L.R, 
18 All, 78. But the Bombay High Court tock a different view in- 
I. L. R., 19 Bom., 728 and held that a retracted confession, if prov- 
ed to be voluntarily made, could be acted upon along with the other _ 
evidence and that there was no rule of law that a retracted confession 
must be supported by independent reliable evidence corroborating it 
in material particulars and that the use to be made of such a confes- 
sion was a matter of prudence rather than of law. The Bombay 
High Court upheld the view in I. L. R., 23 Bom., 316 


The Madras High Court modified its view in I L.R, 21 Mad., 
83 and practically agreed with the view enunciated inI. L R.. 
19 Bom., Corrs, C. J. and SHEPHARD, J., held that it could 
not be laid down asan absolute rule of law, that a confession made 
and subsequently retracted by a prisoner could not be accepted as 
evidence of his guilt without independent corroborative evidence. 
The weight to be given to sucha confession must, it is clear, depend 
upon the circumstances under which tho confession was originally 
made and the circumstances under which it was retracted including 
. the reasons given by the prisoner for his retractation. 


Subsequently in 3 Bom. L. R., 441, it was held ‘where a 
confession is retracted, it is theduty of the court that is called to 
act upon it, specially in the case of murder, to enguire into all 
surrounding circumstances and satisfy itself fully that the confession 
cannot but be true.” 


In I. L. R., 20 All, 133, Even, C. J. and Bourkirt, J., observed 
«it appears to us that every case of this kind must be decided upon 
ita own circumstances, and not upon the amount of credibility which 

was attached in other cases to confessions made. If a Judge believes 
that a confession made by a prisoner, although subsequently with- 
drawn, contains a true account of that prisoner's connection with 
the crime, the Judge, in our opinion, is bound to act, so far as that 
prisoner is concerned on that confession, which he believes to be true.” 


The Madras andthe Allahabad High Courts, as showa above, 
ultimately modified their views in respect of 
necessity of corroboration of retracted confes- 
sion by reliable independent evidence, but 
the Calcutta High Court still upholds the rule of law enunciated in 
10 Madras (Supra). BANNERJEE, and Sane, JJ., in I. L. R.p22 Cal., 
164, observe “a confession so made and retracted must always be 
open to suspicion; and I would repeat what F had occasion to observas 


I. L. R., 22 Bom.. 
i p. 172. 
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more than once that I feel considerable force in what Cavs, J., says 
in the case of Queen v. Thompson, L. R., 1893, 2 Q. B, 12, where he 
remarks: ‘I would add that for my part I always suspect these 
confessions, which are supposed to be the offspring of penitence and 
remorse aud which nevertheless are repudiated by the prisoner at 
the trial? ” (p. 172). 


Prinsep and Hint, JJ., observed “it has been frequently held 
‘by this court that it is not safe to rely upon a statement, so made, 
unless it is corroborated by some evidence so as to show that it is 
true.” (I. L. R., 27 Cal., 295.) 


Prinsep and STEPHEN, JJ., did not act upon a retracted state- 
ment observing “though there is no evidence to show that it was 
extorted and we have the Magistrate’s statement that it was volun- 
tarily made, the character of the statement does not impress us to 
make us believe that it was freely made.” 


To sum up. Some of the rulings cited above lay down that the 
voluntary nature of the confession should be established by independ- 
ent evidence before it can be acted upon. 


There are others which require proof of the truth of a retracted 
confession by independent reliable evidence as a condition precedent. 


The third theory is to the effect that any absolute rule of law on 
this point is impossible and it is rather a matter of prudence than 
of law. In consonance with that theory it is thought that each case 
is to be Judged by its own peculiar circumstances and not by the . 
weight attached to itin other cases. The necessity of supplementary 
svidence is not maintained on the aforesaid grounds. 


It is submitted that retractation of confession is, as was said by 
JusTiog STRAIGHT, “an endless source of anxiety and difficulty to those 
who have to see that justice is properly administered.” The ques- 
tion arises how can the anxiety be best removed ? 


Doesit tend to the solution of the difficulty to dispense with corro- 
borative evidence in consideration of a retracted confession? With due 
deference to the propounders of that theory, I would say that it is e 
the other way. The first difficulty in this case we have to surmourtt, 
is that we have two contradictory statements made by the same 
person without any other material whatever to guide us in accepting 
one or rejecting the other. Secondly the advantage of finding out 
truth by supplementary evidence which can be tested by cross- 
examination and otherwise in various details, is lost. 


The result would be that one will be compelled to build his judg- 
ment upon guess or surmise which however skilful, can never take 
the place of sworn testimony. We have to face the double difficulty 
here as to its admissibility as well as to its weight. As soon as the 
confession is retracted the prima facte evidence of its voluntariness 
is gone; and the prosecution should prove its voluntariness before 
it can go on record and hence the necessity. As to its weight, when 


s Fi 


CONFESSIONS 37 


of supplementary evidence we have two contradictory statements 
of the same person, to give preference to one over the other would 
be almost impossible, and particularly when we have no means of 
discovering the motives which prompted them. Under the circum- 
stances the rule requiring co:roborative evidence of the truth of a 
confession seems to be best calculated to meet the ends of justice. 
Mr «JUSTICE ÅMERR ALI in his learned treatise in conformity with a 
= number of rulings observes as follows:—‘‘ A retracted confession 
is almost always open to suspicion and the courts will therefore 
generally require corroborative evidence of its truth. This proce- 
dure will in effect practically achieve the same results asa rule 
requiring proof of the voluntary character of a retracted confession, 
inasmuch as though these decisions require evidence of the truth 
of the confession and not of its voluntary character, the truth of 
voluntariness may not unreasonably, though not necessarily, be in- 
ferred when the truth of the confession is established.” (Law of 
Evidence applicable to British India, 6th Ed., p. 255). 


BISHAMBHAR NATH BHAN, 
Vahl, High Court. 
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CASES AND COMMENTS. 


Transfer of shares— Restrictions on transfer—Approval of directors— 
Refusal of one director to attend Director's Meeting io prevent 
quorum. l 

In re Copal Varnish Company, Limited, [1917] 2 Ch., 349. 

The Articles of Association of a private company provided that no 
share should be transferred to any person not already a member 
without the consent of the directora. There were two directors only, 
E and P. E being the Chairman and having in that character a 
casting vote. ®©, without first having obtained the consent of the 
Board, executed transfers of some of his shares two persons not already 
members of the Company and sent the transfers to the Company for 
registration. P purposely refused to attend Board meetings summoned 

*to consider the transfers in order to preventa Quorum being formed. 
On an application by the transferees for rectification of the register 
` of the Company, held, by Eva, J., that the~articles did not require 
the direotor’s consent to be obtained before the execution of the trans- 
fers, and that the transfers therefore were not inoperative documents, 
though they had no legal effect till the consent of the directors had 
been obtained and registration effected. “A share-holder, Whether 
in a public or a private Company, has a property in his shares, a pro- 
perty which he is at liberty to dispose of, subject only to any express 
restriction which may be found in the Articles of Association of the 

Company.” Jn re Bede Steam Shipping Co, [1917] 1 Ch., 132. “The 

operation of legally transferring a share is indeed one of some com- 

plexity. In the first place there is the contract of sale followed by the 
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execution of an instrument of transfer containing an agreement by 
the purchaser to accept the shares sabject to the several conditions 
on which the vendor held the same immediately prior to the execu- 
tion of the transfer—that it is say, subject, amongst other things, 
to the conditions, imposing restrictions on the vendor’s right to 
transfer to that particular purchaser. Up to this point all that has 
- been done is to pass an equitable interest in the shares to the tyans- 
feree. There has been no legal assignment completed; indeed the 
most crucial point in the transaction has not been reached—-the 
acceptance of the transfer by.the Board of directors and the passing 
of it for registration; and even then the matter is not completed, 
because until the actual entry of the name of the transferee on the 
register, the transferror remains the legal holder of the share.” 
[Per Eve, J., at 354]. As tothe rights inter se of the transferror and 
the transferee, see Bahadur Singh v. Shiam Sundar Tug, [1914] 
12 A. L. J. R., 629. Eve, J., further held that P could not by 
wilfully refusing to attend Board meetings prevent the transfers 
from being registered, and that the transferees under the circum- 
stances were entitled to an order directing the Company to register 
the transfers. 





Husband and wife—Agreement that all wearing apparel worn by wife 
shall be husband’s property— Whether valid. 
Rondeau Legraud & Co. v. Marks, [1917] 2 K. B., 636. | 

- ‘This case raised the interesting question as to the rights and 
interest of a wife in the wearing apparel provided for her by her - 
husband. A husband is bound to provide wearing apparel for his 
wife bat he is not bound to make her a gift of ite He can make the 
provision either by giving it to her in accordance with the common 
practice or by lending it to her. Therefore an agreement between 
the husband and wife that all articles of wearing apparel used or 
worn by the wife are to be purchased by the husband in his own name 
and on his credit and are to be his absolute property his wife having 
no right or title to them, except to wear them during his pleasure, is 
valid and enforceable as against judgment-creditors of the wife. 
“ In normal cases the husband makes the provision by gift, and in the 
absence of evidence to the contrary the presumption in law is that 
the husband has given the apparel to the wife and that it therefore . 
belongs to her. But there is no reason why the husband and wife 
should not enter into an agreement that the husband should not give, 
but merely lend, the wearing apparel to the wife.” There is no 
reason why this rule should not apply equally to Hindus and Moham- 
medans. 


Contract—~To be “void” in a certain event—Whether void or voidable. 
in re New Zealand Shipping Company and Societe Des Atebirs 
at Chantiers De France, [1917] 2 K. B., 717. 


Wheres contract contains a provision that it shall become void 
in a certain event on the happening of that event the contract 
becomes void; but unless it clearly provides to the contrary, the 
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contract is subject toa condition or proviso that a party shall not take 
advantage of his own wrong and therefore a party whose wrongful 
act or default has brought about the avoidance of the contract can- 
not allege its invalidity. 
Master and servant—Common employment—Mere volunteer—Volunteer 
* with interesi—Lrabiltty of master for negligence of servant. 
Hayward v. Drury Lane Theatre and Moss Empires, [(1917]2K. B., 899. 
The defendants Moss Empires had under agreement the use of 
Drury Lane Theatre for the production of a revue. The plaintiff, 
a principal dancer, attended rehearsals of the revue; she was-under 
no contract with the defendants to attend them and was not paid for 
her attendances but attended in the hope and expectation of gbtaining 
an employment for the run of the revue when it was ready for 
production. At one of the rehearsals the plaintiff fell down 
a stair case which bad been unskilfully constructed by the servants 
of the defendants, and was in the nature of a trap, i. e., a danger 
which a person who does not know the premises could not avoid by 
reasonable care and skill. On a suit for damages the defendants 
pleaded that the plaintiff was a volunteer and having regard to the 
doctrine of common employment was not entitled to any damages. 
On the facts the court held that the plaintiff was not a servant nor 
could she be regarded as amere volunteer who could not be ina 
better position to recover damages from the defendants than their 
own servants, but was a volunteer in a service in which she had a 
common interest with the defendants and therefore had aright to 
sue for damages. The application of the doctrine of common employ- 
ment to volunteers is now well settled and may either be justified on 
the existence of animplied contractual undertaking or more correctly 
on the grourd “ that the volunteer is as regards the master a treg- 
passer and cannot olaima higher protection than that the master 
himself sball not wilfully or carelessly injure him but the master is 
not liable for negligent acts of his servants as their duties to the 
master do not include taking care of trespassers.” The plaintiff in 
the case under notice was not a mere volunteer but was on the pre- 
mises on the business of. the owner and with a common interest with 
them and was entitled to the rights of an invitee without payment, 
as stated in Indermaur v. Dames, which are that the owner of pre- 
mises must use reasonable care to protect him either by warning or ` 
precaution against traps whether existing or new dangers which such 
invitee, if ignorant of the premises, could not avoid by reasonable 
care and prudence.” : The judgment of Sornurron, L J. is specially 
instructive and will amply repay perusal 








Contract-—Agent selling his own goods to principal—~Rescission— 
Fall tn value of thing sold. ù 
Armstrong v. Jackson, [1917] 2K. B , 822. 
The defendant a broker was instructed by the plaintiff to buy 
shares for him. The defendant never did go but instead sold his 
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own shares to the plaintiff. This fact was not disclcsed to the 
plaintiff nor was his assent obtained to the changed position of the 
broker. The plaintiff took up the shares and paid for them. Six 
years later when the price of the shares had considerably fallen 
the plaintiff discovered this misconduct of the broker and sued for 
rescission of the sale and refund of the price paid with interest. Mc- 
CAkDIE, J. allowed the claim. Two answers were made to it. First 
it was said that the contract between the parties having been exe- 
cuted no rescission could be had unless fraud was proved against the 
defendant, and secondly it was said that the court would not grant 
rescission unless there could be a restitutio in integrum, and the par- 
ties put in statu-quo.. Here the plaintiff would not be restoring to 
the defendant what he got from him six years ago. McCarpig, J. 
overruled both these pleas. As to the first while “it is undoubt- 
ed law that where a vendor has procured the sale of his property by 
misrepresentation the purchaser can set aside the contiact of pur- 
chase prior to completion, even though misrepresentation be innocent, 
but if the contract has been executed by the completion of a convey- 
ance or a lease, or the formal] assignment of a chattel, then rescission 
cannot be obtained on the groundof innocent misrepresentation by 
the vendor or lessor, ” but where fiduciary relationship as in the 
case of a principal and an agent subsists the rule is infinitely stricter 
and more severe and specially onerous duties are cast upon the 
agent. Further it is clear that an agent who secretly sells his own 
,property to aprincipal is guilty of dishonesty and gross fraud. Cf. 
the provisions of sections 215 and 216 of the Indian Contract Act 
and Damodar Das v. Sheoram Das, [1907] 4 A. L.J. R., 587. 
Again the doctrine of restitutio in integrum would only bar the 
granting of the necessary relief to the plaintiff where it was shown 
that, knowing all the facts and his right to rescind, he had been 
guilty of laches and delay whereby the position of the defendant is 
substantially altered and’ prejudiced. But where the plaintiff 
has been prompt in seeking relief, mere deterioration of the subject 
matter does not destroy the right to rescind or indeed prevent resti- 
tutio in integrum. The defendant gets back precisely the same 
thing which he had sold, and the vendee is in no way responsible 
for the fall in the price. 





Criminal law—-Mens rea-—Liabtlity of master for act of servant. 
Mousell Brothers v. London and North Western Rallway, 
Š [1917] 2 K. B., 836. 

By the general principles of the criminal Jaw if a matter is 
made a criminal offence, it is essential that there should be some- 
thing in the nature of mens rea. Prima facie, therefore, a master 
is not to be made criminally responsible for ihe acts of his 
servante to which the master is not a party. But it may be 
the intention of -the Legislature, in order to guard against the 
happening of the forbidden thing, to impose a liability upon the 
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principal, even though he does not know of, and is not a party 
to the forbidden act done by his servant. Such is the case with 
quasi-crimmal offences. To find out whether the master is to 
be held criminally liable, irrespective of mens rea, one must have 
regard where the language of the statute is open to doubt, to 
the avowed purpose of the Act, and consider whether a particular 
construction will render the Act effective or non-effective for 
that purpose ‘ Prima facie a principal is not to be made crimi- 
nally responsible for the acts of his servants, yet the Legislature 
may prohibit an act or enforce a duty in such words as to make 
the prohibition or the duty absolute ; in which case the principal is 
liable if the act is in fact done by his servants. To ascertain whe- 
ther a particular Act of Parliament bas that effect or not regard 
must be had to the object of the statute, the words used, the nature 
of the duty laid down the person upon whom it is imposed, the 
person by whom, it would in ordinary circumstances be performed, 
and the person upon whom the penalty is imposed.” (Per Arkin, 
J.). Bo, in the case under notice, the owners of goods, a limited 
company were held guilty and liable to penalties, under a Railways 
Act, of giving a false account with intent to avoid payment of tolls, 
though the false account was in fact given by their manager with- 
out the knowledge or instractions of the Directors. Cf. Queen- 
Empress v. Tyabali, [1900] 24 Bom., 423; Empress v. Babu Lal, 
[1912] 34 All., 319. The test of liability, laid down in Beharilal 
v. K. #,[1911] 8 A L. J. Rọ, 1324, 5 C., 34 All, 146, is, it is 
submitted, unsound. 





Trees planted in highway and protected by spiked guards— 
Personal.anjury— Liability of urban authority. 
Morrison v. Sheffield Corporation, [1917] 2 K. B. 866. © 


This was an action for damages for negligence. The defendants, 
an urban authority, planted trees in certain of their highways, and 
surrounded each tree with an iron guard consisting of upright posts 
terminating at the top in spikes, the tops being bent downward 
to prevent boys from climbing up; the guards were a little over 
5 feet high from the ground and the particular guard in question 
in the present case inclined about 3 inches out of the perpendicular 
in the direction in which the plaintiff approached it. Owing to the 
exigencies of the war all the street lights were ordered to be 
extinguished after 9 p.m. The plaintiff while walking on the 
road on a dark night after 9 p. m., walked into the guard of one 
of the trees and sustained serious injuries in his eye, and consequent- 
ly brought this action for damages. The jury found that the 
guard was dangerous in the circumstances of the darkness that 
existed, and that the defendants had not taken reasonable measures 
to neutralize the danger and gave a verdict for the plaintiff. 
On appeal, held by the Court of Appeal, that there was a con- 
tinuing duty on the defendants to take reasonable measures 
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to prevent the guard from being a danger to the public law- 
fully using the road and that the plaintiff” was entitled to 
maintain his action. The public are entitled to a reasonably safe user 
of the highway, and the defendants were bound to keep the trees 
in such a condition as not to be dangerous to the public using the 
highway. “The obligation on the defendants continues as long as 
the trees and guards are maintained in the public highway. There 
is no duty to keep them absolutely safe, but it is their duty to use 
reasonable care, and they are not entitled to let the trees and guards 
remain in a condition which renders them dangerous to the public 
- who are using the highway.” (Per Reapina, O. J.). 


Wil read over to competent testator— Presumption of knowledge 
and approval. 
Gregson v. Taylor, [1917] P., 2&6. 


Assuming that since the case of Fulton v. Andrew, [1875] L. R., 
7 H. L., 448, “it is no longer a binding rule, in cases where there 
is no fraud or suspicion of fraud, that a capable testator who reads, 
or has read to him, a testamentary paper which he thereafter exe- 
cutes must be taken to kanow and approve all its contents, yet these 
circumstances afford a very grave and strong presumption that he 
knew and approved all the contents, a presumption which can be 
rebutted only by the clearest evidence. The presumption is that 
the words which have been read over tó and then signed- by a 
capable testator as his will do represent his will, his whole will and 
nothing but his will. And if it is said that they represent his will 
and something more,'then before that something more can be reject- 
ed as not being bis will it must be established beyond all, doubt 
that it is not his will. “(Per Hitt, J.). Cf. Woomesh Chander Biswas 
v. Rashmohint Dassi, [1893] 21 Cal., 279. 


È — 


NOTES AND CUTTINGS. 

We reproduce below the following extracts from the judgment 
of Wa.su, J., delivered on the 27th February last, in the cage 
of Satdan V. Shamsher Khan, (F. A. No. 85 of 1916), as deserving 
of attentive perusal by Judges in the courts below and also by those 
who are responsible for the satisfactory conduct of cases there: 
The facts were these :— 


One Musammat Saidan was the widow of a wealthy Mohammedan 
named Mahomed Umar Khan. Under the Mohammedan Law her 
share in the estate left by her husband would be one-fourth if 
there were other heirs of her husband, Thè: plaintiff, Shamsher 
Khan, asserted that he was such heir, and he set up a pedigree 
which showel his relationship to Mahomed Umar Khan. The suit 
was to recover possession of the balance of the estate. The lady 
who was in possession contested the claim, alleging that the pedig- 
ree was wrong’ and that she was in possession of the estate in lieu 
$ 
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of her dower which, according to her, was Rs. 10,000. The plain- 
tiff in replication said that the dower due to her was Rs. 500 which 
had already been satisfied. The court below decreed the suit for 
the share claimed, and algo held that the dower was Rs. 500 which 
had been satisfied out of the usufruct of the estate leaving a balance 
of Rs. 274 in the widow’s favour. The appeal was the outcome 
of this decree, and the plaintiff also filed cross-objections. The 
High‘ Court dismissed the appeal and allowed the cross-objec- 
tions. We do not report the case as the decision turns on the 
disuussion of the evidence. The observations of WALSH, J, are 
important. Said the learned Judge :— 


I agree. The only doubt I have felt is as to whether we ought 
not to order a new trial on the ground that the trial has been 
unsatisfactory. My reason for commenting upon some of the incid- 
ents of the trial to which my brother has referred is the fear 
that if such incidents are passed over in silence by a Court of 
Appeal, they may be regarded as precedents or at any rate sufti- 
cient care may not be taken to avoid them on future occasions. 


One unsatisfactory feature is what took place on the examination 
of Musammat Siddiqan. Evidence once taken whether: on commission 
or otherwise cannot be struck out of the case without the consent of 
both parties and the express order of the court. Once taken in any 
shapb or form it is taken de bene esse and must be made part of the 
record. Even though a deposition is unsigned, if the witness has 
given material evidence upon a material issue it cannot be treated as 
unrecorded, “ liera scripta manet,” and Order 18, rule 5 of the Code 
of Civil Procedure indicates that the provisions of reading over in the 
presence of the Judge and the witness and of the signature to the 
deposition are only applicable when the evidence of the witness 
is completed, which the evidence of Musammat Siddigan never 
was, and Trial Judges would do well, when confronted with a con- 
tingency out of the ordinary like this, carefully to consult the 
Code and regulate their orders accordingly. One thing is quite 
clear. The party who is responsible for the imperfect form in 
which the evidence of a witness is recorded cannot be heard to 
object to its being used against him, and any court is entitled to 
draw inferences against the statement of a witness which it does 
not in fact see when the witness has been withdrawn as this witness 
was withdrawn. In spite of the able arguments of Dr. Sulaiman 
upon the materials on the record, I think this incident by itself 
might be treated as fatal to his appeal. ° 


The next feature is this. I agree that there sare gaps in the 
plaintiff’s case to which my brother has already referred. I would 
urge in particular upon those who represent parties in the trial 
court and upon the Trial Judges themselvos the importance of 
calling or insisting upon hearing the evidence of the parties most 
concerned, in- this case the plaintiff, at the earliest possible 
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moment. Itis not merely a question of the direct evidence which 
a plaintiff in such a case as this can give. In a pedigree case 
much of the evidence is necessarily hearsay, although from that} 
point of view the person most concerned may be expected to be’ 
able to contribute something, but whether he can or cannot, his. 
absence to my mind casts suspicion upon the bona fides of his claim. 
He can at least inform the court where and with whom he has been 
living and what his previous history has. been, and thereby open up 
obvious and necessary enquiries as to his real connection with the 
family to which he claims to belong. In this case paragraph 12 of 
the defence rightly or wrongly, and if wrongly, there was the more 
reason why the plaintiff should be called, alleged that some person 
behind the scene had put forward the plaintiff and caused this 
false suit to be filed with the plaintiff's help. In addition to those 
serious allegations the evidence also disclosed that as lately as 
January, 1915, the Judge of the Small Cause Court had deliberately 
decided that a plaintiff gratuitously and apparently collusively 
with this plaintiff had made him a co-defendant in a suit with 
which he had nothing to do in order to create, if it could be done, 
some sort of evidence in support of this plaintiff’s contention. 
These circumstances connected as they are inmy {mind with the 
absence of the plaintiff from the box] are not necessarily fatal to 
the plaintiff's case, but they undoubtedly leave the decisign of 
this case to rest upon imperfect inferencesjand information—A 
matter which no Judge who isa party to the decision can regard 
satisfactory from his own point of view.” . 
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Tax Law aNd PRATIOE or Morussin Swati Cause Courts, 
Bene AN EXHAUSTIVE AND ÜRITIOAL COMMENTARY ON THE PROVIN- 
olaL Smara Cacse Courts Aor, 1887. By K. J. Rustomji, Bar-at- 
Law, author of the Law of Limitation.” Butterworth snd Co., 
Caloutta, 1917. Price Rs. 4-8. 


This isan annotated edition of the Small Cause Courts Act pre: 
red and arranged after the manner, which has proved so satisfactory , 
and useful, of the author's well-known commentary on the Limitation 
Act. Notes are lucid, concise and very much to the pointand we 
imagine that every case on the Act has- been noticed. But the 
Small Cause Courts Act is a well-worn topic with compilers of law 
books and it is difficult toadd anything new or original to the in- 
formation which is easily available in existing books on the subject. 
One could have wished thatan author of Mr. Rustomji’s talents 
would bestow his labours on subjects more fruitful and more worthy 
of hig undoubted learning and skill as a text-book writer. The 
get-up is excellent, but the book with its 114 pages is, we must say, 
highly priced at Rs. 4-8. : 
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CO-SHARER PRE-EMPTOR’S RIGHT AGAINST 
CO-SHARER. VENDEE. 


There isa general impression prevailing among the lawyers 


that when a property is sold to a co-sharer, another co-sharer of the ` 


same degree has no right of pre-emption against such a vendee, not 
in respect of even so much to which he would be entitled to pre- 
empt in case the property were sold to a stranger and both the 
pre-emptor and the vendee had jointly laid a claim to pre- 
emption. Very many cases of pre-emption are not fought out 
simply because the lawyers who are consulted by the litigants 
in such, as in other, cases tell them that there is no right 
of pre-emption againstaco-sharer. They have somehow or other 
imbibed the idea tbat pre-emption is a clog on transfer and 
that it is allowed in even Mohammedan Law to exclude only 
strangers who might turn out to be unwelcome neighbours. They 
are so much prejudiced by the obvious justice of the proposition 
that they do not care to see if the strict law is otherwise. 
Moreover the prominence given by Motta to this view and the 
opinion of AMEER ALI, whose books are generally read by lawyers 
as students, have helped greatly to confirm them in their in- 
accurate opinion. To see how widely the misconception on this 
point of law prevailed, I puiposely took the opinion of ten lawyers 
of whom only one seemed to hold a contrary opinion who, however, 
relinquished his view as soon as he consulted AMEER Axi’s book on 
Mohammedan Law. As I think it isa question of some importance, 
I shall trace its history from the very beginning and show how it 
gradually developed under different High Courts and with what 
results. 


The question naturally divides itself into two parts as the co- 
sharer vendee associates himself or. not with a stranger. Let us 
take the last case first. 


The earliest case on the subject is reported in 6 Weekly Re- 
‘porter page 250 (Babu Moheshee Lal v. Mr. G. Christian) in which it 
was held by BAYLEY and Ponpir, JJ., that no right of pre-emption 
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as against a co-parcener could exist. The right could, under . 


Mohammedan Law only be against strangers or third parties, not 
co-parceners. The next case in point of time is 7 W. R., 150 
(Roshun Mahomed v. Mahomed Kuleem). In that case the plaintiff 
in the suit, the vendor.and the vendee were admittedly co-sharers 
in the property sold, which was a joint undivided estate, and a 
decree was given to the pre-emptor for balf the property. It “was 
however tacitly assumed that a co-sharer pre-emptor could sue a 
co-sharer vendee, and the point whether the plaintiff there could 
or could not sue the vendor in the case was neither taken nor 
decided. The question arose again in 7 W. R., 260 (Teeka Dharee 
Singh v. Mohun Singh). In that case the special appellant pleaded 
that both the lower courts erred in rejecting his claim of pre-emp- 
tion on the ground that the vendee was not a stranger, but one who 
also had aright of pre-emption if anybody else had purchased. 
The Judges (BAYLEY and Ponpir SuomBHOO Naru) however relied 
onthe fact that both the lower courts were presided over by two 
Mohammedan Moulvies, and the special appellant’s pleader, also a 
Moulvie could not quote any text of law in support of his claim, 
and held that the Mohammedan Law of pre-emption was never 
intended to apply to a case in which the purchaser was not a stranger, 
but one who was already either a share-holder or a neighbour. The 
Full Bench case which settled the law in Bengal is reported in 4 
Cal., 831 (Lalla Nowbut Lall v. Lala Jewan Lall). Of the two 
objections taken by the pre-emptor before the lower appellate court, 
one was that admitting the vendee to be a co-sharer, the plaintiff 
was entitled to a partial decree on the basis of 7 W. R, 150. 
Mirrer, d , finding this ruling in conflict with 6 W. R., 250, re- 
ferred the matter to a Full Bench composed of Sir RICHARD 
Gargts, C. J., and Jackson, Marxpy, Anitsul and MITTER, Jd. 
The appellant’s pleader quoted Hedaya, Vol. III, Bk. 38, Ch, 
I:—‘t When there is a plurality of persons entitled to the privilege 
of shafa the right of all is equal, and regard is paid to the extent of 
their several properties ; and again—*' If some of the partners happen 
to be absent, the whole of the shafa is to be decreed equally among 
those who are present ...If, however, the Kazee should have decretéd 
the whole of the shafa to one who is present, and an absentee after- 
wards appear and claim his right, the Kazee must decree him the 
half ; and so, likewise if a third appear, he must decree him one- 
third of the shares respectively held by the other two, in order 
that thus an equality may be established among them.” Moreover, 
he referred to 6 W. R., 250 and 7 W. R., 260, and pointed 
out the conflict of the latter with 7 W. Rọ 150. It was held that 
there was no rule of Mohammedan Law giving one co-parcener any 
right of prg-emption where another co-parcener was the purchaser. 
The judgment was delivered by Garta, C. J., who made the fol- 
lowing observations.— We are of opinion that by the Mobamme- 
dan Law one co-parcener hag no right of pre-emption as against 
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another co-parcener. There appears to be no reason either upon 
principle or authority, why the right of shafa should exist as 
between co-parceners ; and the rule as laid down in Hamilton’s 
Hedaya, Vol. III, Bk. 38, Ch. 1, appears to have been misunder- 
stood in this respect. That rule merely prescribes that any one 
partner (or co-parcener) of a property has a right of shafa as 
agarast a stranger, who purchases a share from his co-partner, and 
does not mean that the right exists as between oo-partners, who 
may purchase shares from one another. The object of the rule, as 
explained in that Chapter, and in Chapter 3 is to prevent the incon- 
venience which may result to families and communities from the 
introduction of a disagreeable stranger as a co-parcener or near 
neighbour. But itis obvious that no such annoyance can result 
from a sale by one co-parcener to another. The only result of such 
a sale would be to give the purchaser a larger share in the joint pro- 
perty than he had before and perhaps larger than other co-parce- 
ners have.” No other authorities were cited in the judgment. 


In Me. Justice AMerr ALIS Work on Mohammeden Law it ig 
stated on p. 590 of “Vol. I, that “when one co-sharer conveys his 
share to another co-sharer, no other co-sharer, if any, can have a 
right of pre-emption, the rights of all being equal, and the reason 
on which the right is founded, therefore, being absent, In other 
words no right of pre-emption arises in favour of a co-parcener 
when the purchaser himself is a co-sharer of the vendor and the 
claimant.” The learned author evidently based his opinion on 
the above-mentioned rulings. 


Let us next turn to the Allahabad rulings. In 4 All, 252 
(Manna Singh v. Ramadhin Singh) though the question was not 
directly at issue, yet it seems to have been assumed that a co-sharer 
pre-emptor had no right against a co-sharer vendee. In that case 
a co-sharer of an estate sold his share to B, who was alsoa co-sharer 
in such estate, and to two other persons, who were not co-sharers, 
but “ strangers,” selling it to all of them jointly and collectively, 
efor one integral sum as the consideration of the whole. The deed 
of sale specified that each of the purchasers took a one-third share 
- of the property sold. The co-sharers of the estate were entitled, 
on the sale by a’ co-sharer of his share, to the rights of pre-emption. 
It was held that such specification could not alter the joint nature 
of the sale transaction or permit of its being broken up and treated 
as involving three separate contracts, so as to entitle R, as'a co- 
sharer having an equal right of pre-emption, to restst so far as one- 
third of the property was concerned, a claim by another co-sharer to 
enforce a right of pre-emption in respect of such sale, but R, must 
be regarded as a “‘stranger” in respect of the whole of theproperty 
sold by reason of his having associated himself with “strangers.” 
It was followed by 8 All, 462 (Sheobaros Hai v. Jiach Rai) in 
which it was held that inasmuch as the deed of sale contained an 
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exact specification of the shares purchased by the co-sharers vendees, 
who had an equal right of purchase to that of the plaintiffs in 
respect of such shares, and as the shares purchased and the consi- 
deration paid by the stranger vendee were also exactly specified, 
the lower court should not have decreed the claim for pre-emption 
as to that portion of the property which had been purchased by the 
co-sharers. The same rule was followed in 19 All., 148 (Ram 
Nath v. Badri Narayan). 


The most important case on the subject which settled the law 
in these provinces is that of Amir Hasan v. Rahim Bakhsh, report- 
ed at p. 466 of I. L. R., 19 All. The appellant’s case was very 
ably argued by Mr. Karamat Husain before BANERJI and AIKMAN, 
JJ. He quoted very many original authorities before them and got 
them to dissent from the Calcutta High Court and to overrule its 
own ruling mentioned above i. e., 4 All., 252. This was a suit for 
possession of a house by right of pre-emption according to the 
Mohammedan Law. The claim was based upon the allegation that 
the house sold was situated in the same Jane as the plaintiff’s house, 
the lane being im the joint user of the same plaintiff and vendors. 
receseseeLhe veudees defendants resisted the claim principally on the 
ground that they also had a house in the same common Jane; that 
they thereby were possessed of equal rights of pre-emption with the 
plaintiff and that as the sale had been. completed in their favour 
the plaintiffs’ case could not succeed against them. 


The court of first instance dismissed the suit and the first ap- 
pellate court dismissed the appeal. It was contended on behalf of 
the plaintiff that the Mohammedin Law did not require that the 
claimant for pre-emption should have a preferential right, and that 
under that Jaw if the vendee and the pre-emptor had equal rights 
of pre-emption as against an outsider, the property should be divid- 
ed between them in the same way in which it would have been 
divided between them had the vendee been a stranger and both of 
them had' claimed pre-emption against him. The contention was 
that the rule laid down in Book 38, Chapter 1 of the Hedaya 
(Vol. III, p.566) that “when there is a plurality of persons entitled 
to the privilege of shafa the right of all is equal” was as much- 
applicable when the purchaser was a person having the right of 
pre-emption as when he wasa stranger. After referring to the 
Calcutta rulings they observed as follows.—‘ As according to the 
Hedaya, the object is to prevent the vexation arising from a dis- 
agreeable neighbour (Vol. III, p. 591; Book 38, Chapter IIT), and 
as in the case of a purchase by a person who stands on the same 
footing as the claimant for pre-emption that object is non-existent, 
it would deem, were there no authority to the contrary, that the 
Mohammedan Law sanctioned the enforcement of the right of pre- 
emption against a stranger only. But the texts from various 
authors who are regarded as high authorities on Mohammedan Law 
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cited by Mr. Kaiamat Husain leave no room for doubt that the 
right of pre-emption may under that law be enforced against a 
purchaser who is not a stranger, but is a person who could equally 
with the plaintiff have claimed pre-emption against a stranger, and 
that in the case of purchase by sucha person the rights of other 
persons entitled to pre-empt the property should be determined in 
the manner in which they would have been determined had the 
person who purchased the property acquired it by pre-emption 
against a stranger purchaser in the absence of other pre-emptors 
and the absentee pre-emptors had afterwards appeared and claimed 
their shares. It was held that according to the authorities cited 
there was a. right of pre-emption even when the purchaser was a 
pre-emptor, that is, a person who would have the pre-emptive right 
as against a stranger. Very briefly the authorities referred to in 
the judgment are the following:— -> 


1. Takmil Bahr-ur-Raik, in which occurs the passage :—“ It 
is given in the Tatar Khantyah that a neighbour purchased a house 
and there another neighbour on the other side who claimed pre- 
emption ; the house would be equally divided between the purchager 
and the neighbour.” 


2. Radd-ul-Mukhtar, which quoting from Alqunyah says :—‘‘A 
neighbour purchases a house, while there is another neighbour to 
it. (IE) the neighbour then demands pre-emption and the purchaser 
too, the house is (to be divided) between them half and half, for 
both of them are pre-emptors.” 


3. Fatawa-t-Alamgiri, has the following passages:—‘If a pers 
son purchases a house of which he is a pre-emptor and then appears 
another pre-emptor having an equal right with him, the Kazi 
(judge) will pass a decree for one-half. 


Again :-—‘‘ If the first vendee is a pre-emptor of the house and 
the pre-emptor present purchases it from him, and them the absent 
pre-emptor appears, the last named pre-emptor can, if he likes, 
take half the house under the first sale.” 


4. Inayah or Aini, which contains the following passage :— 
«Tf the first purchaser is also a pre-emptor and the pre-emptor who 


is present also purchases it jointly with him and subsequently the ` 


absent pre-emptor appears, he (the absent pre-emptor) can, if he 
likes, take half the house under the first sale.” 


5. Durr-ul-Mukhtar, which says :—“When two persons purchase 
a house and both are pre-emptors and then appears a ¢hird pre- 
emptor after division has been made under a decree or otherwise, 
he, that is, the pre-emptor, can have the division cancelled, because 
what was a half before has now become one-third (Sharah Wahbantya).” 


They conclude their judgment with the follow inh words :—“ As 
however, the vendees have equal rights of pre-emption® with him 
and they are two in number, the plaintiff would be eutitled to only 
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a third share of the property on paymeni of one-third of the sale 
price, provided that he has complied with all the requirements of 
Mohammedan Law.” l 


It was followed by 21 All., 292 (Abdulla v. Amanatullah) in 
which it was held that whero a pre-emptor by reason of the claim of 
other persons entitled equally with himself to dlaim pre-emption is 
only entitled to a certain portion of the property in respect of which 
he claims pre-emption, and not to the whole of it, he is not bound to 
frame his suit as a suit for the whole of the property sold, but only 
for so much as he would be entitled to having regard to the claims 
of the other pre-emptors. 


So according to the Calcutta and older Allahabad rulings, where 
one co-sharer in an estate sells to another, a third co-sharer has no 
right to come in und claim pre-emption as to the whole or any part 
of the share so sold, but according to the recent Allahabad rulings, 
even when the sole purchaser is a person who might have pre- 
empted in oase of a sale toa stranger, other persons having a similar 
right of pre-emption are entitled to exercise it against him, to the 
same extent as if he had acquired the property by pre-emption in 
their absence. 


Next as regards the co-sharer pre-emptor’s right against a 


, co-sharer vendee when the latter has associated a stranger with bim. 


Here too there is a conflict between the older and the recent rulings. 
Let us first consider the Allababad rulings. It was held in 2 N.-W. 
P., 243 (Guneshee Lall v. Zaraut Alt) that where two co-sharers 
entitled to pre-emption in certain villages associated strangers with 
them in the purchase of such villages and other landed property, 


they must be regarded in the light of total strangers in respect of 


the whole of the property included in the sale deed, and that a note 
at the foot of the sale deed, mentioning the interest severally 
purchased by each of the vendees, will not entitle them to retain 
the shares respectively purchased by them. It was followed by 4 
All., 252 which has been already quoted in another connection. 
Both these rulings were however dissented from in 8 All, 462 
(Sheobaros Rai v. Jiach Kai) and it was held that this view wase e 
erroneous and that inasmuch as the deed of sale contained an exact” 


' specification of the shares purchased by the co-sharers vendees, who | 
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had an equal right of purchase to that of the plaintiffs in respect of 
such shares, and as the shares purchased and the consideration paid 
by the stranger vendee were also exactly specified, the lower court 
should hof have decreed the claim for pre-emption as to that portion 


of the property which had been purchased by the co-sharers. The 


rule to be followed in such cases has been clearly laid down in 19 
All, 148=A. W. N., 1897, 20 (Ram Naih v. Badri Narain) in the 
following worgs — 

=  Whetein purchasing lands in a village subjected to rights of 
pre-emption, 8 co-sharer of the village associates with himself, in the 
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purchase, a stranger to the village, in cases where from the sale 
deed itself, it is possible to ascertain what is the share, area of the 
property or interest in the village, wbich the stranger has purchased, 
that share, area or interest alone can be the object of pre-emption 
in the suit by the pre-emptor. Where, however, the sale deed does 
not, on the face of it, disclose the particular share or interest pur- 
chased -by the co-sharer vendee on his own behalf, as distinct from 
the share or interest purchased by the stranger, then, the rule of 
pre-emption can only be enforced by treating the co-sbarer vendee 
as if he were in the same position as the stranger in decreeing pre- 
emption against him. In such a case, the bargain made between 
the vendees and the vendor is one joint in all its incidents.” 


The Calcutta High Court on the other hand held in 15 Cal., 224 
(Saligram Singh v. Raghuber Dayal) that in the case of a joint pur- 
chase made by two persons of shares in two villages, in one of which 
one of the purchasers was already a sharer, at one entire consider- 
ation, the specification in the deed of sale of their respective shares 
in the aggregate purchase would not affect the rule laid down in 
4 All, 252 mentioned above. They however, seem to have decided 
it in ignorance of 8 All, 462 (Sheobaros Rat v. Jiach Rai), but this 
ruling does not appear to have been disapproved or dissented from 
§1nce. 


The Allahabad ruling just mentioned above (19 A., 148) was 
followed in 19 Al, 311, though it was dissented from in 48 P. R. 
1907. 


On comparing 19 All, 148 with 19 All, 466, it will be seen 
that the earlier ruling has been modified so far as it excludes the 
co-sharer vendee’s share from being pre-empted. It would be an 
interesting legal conundrum to solve as to what would be the 
decision of 19 All., 148 in view of 19 All, 466, 72.., whether the 
co-sharer pre-emptor would be permitted to pre-empt only in respect 
"of the specified share of the stranger alone or of the co-sharer vendee 
as well? Or, to putit in other words, would the co-sharer vendee 
Rave to suffer any penalty for having associated a stranger with 
him? Again, the leniency of the Calcutta High Court as shown to 
the co-sharer vendee in 4 Cal., 831 is absolutely incompatible with 
the harshness of 15 Cal., 224. Where is the reagon in holding that 
a co-sharer is free to purchase any property he likes of another 
co-sharer, but as soon as he should choose to associate e stranger 
with him, he wonld forfeit all his rights in the property, no matter 
how specifically their respective shares in the properiy purchased 
. and the consideration paid might have been mentioned in the sale 
deed? I leave it to the readers to think over the one and to solve 
the other question. N 


H. P. BAGCHIT, M. a., LL. Be 
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NOTES AND CUTTINGS. 





Under the heading “some problems in Specific Performance(1),” 
Mr. George L. Clark of the University of Missouri contributes to 
31 Harward Law Review, p. 271, an article from which we make 
the following extract —The first question which the learned writer 
sets himself to enquire into is, “Is there a Positive Rule of 
Mutuality?”” The doctrine of the mutuality of remedy in cases of 
specific performance may be stated thus:—A contract to be speci- 
fically enforceable by the court must be mutual, that is to say, 
such that it might, at the time it was entered into, have been 
enforced by either of the parties against the other. Whenever, 
therefore, whether from personal incapacity the nature of the 
contract, or any other cause, the contract is incapable of being 
specifically enforced against one party, that party is generally in- 
capable of enforcing it against the other, though its execution in 
the latter way might in itself be free from the difficulty attending 
its execution in the former. (Fry: Specifice Performance, 5th ed, 
231, Section 460) Suppose, for instance, there is a contract to sell 
land for a certain price. The buyer certainly is entitled to ask 
for specific performance, as damages are not an adequate remedy. 
It is said that the buyer being entitled to specific performance, 
the seller is also entitled to it. (See Williams on Vendor and 
Purchaser, 2nd ed., Vol. II, pp. 1106, 1107). Having premised 
so much let us now follow the learned writer in his own 
words. The article will repay perusal:—‘‘ Where a buyer asks 
specific performance of a contract to sell land or unique chattels it 
is usually quite easy to see that damages are not an adequate remedy, 
But suppose it is the seller who asks for specific perfor.mance— 
that is, asks that the buyer be compelled to pay the full purchased e 
price and take the property—cannot the buyer properly insist tBat 
demages at law will be adequate? May he not pleusibly argue - 
that although there is no exact duplicate of the property there are 
other persons to whom the vendor may sell? The answer to this 
is that in perhaps the large majcrity of cases damages would not 
be adequate because there being no open market for such property, 
it may be very difficult for the vendor to find other buyers(?). Bat 


(1) The substance of this article will appear in a forthcoming book on 


equity. 
(2) In æply to this lt might be suggested that the vendor of land might 


sell it at*public auction and collect the deficiency from the purchaser; but it 
might well happen that the bayer could raise the money to take the land 
and yet not be able to meet a judgment for damages for the deficiency. 
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this question is seldom considered (8); it is‘a hard and fast rule that 
if the property is such that the court would have given specific 
performance to the buyer if he bad sued for it, the seller may 
have specific performance(‘), This is usually referred to as the 
-doctrine of mutuality(5), but it is to be noted that it is mutuality as 
a basis for giving relief and must be carefully distinguished from 
the doctrine of Jack of mutuality as a ground for denying relief. 


The two rules are sometimes so stated as to be destructive of 
each other; e g. it is sometimes said that ‘‘if one party to a con- 
tract may have specific performance, the other may.” While it is 
still more common to find statements that “if for any reason one 
party toa contract cannot obtain specific performance the other party 
cannot.” Somewhat like the famous cats of Kilkenny it is obvious 
that each rule, as thus stated, is capable of eating the other up. The so- 
lution to this enigma is that the two rules have each a separate place 
and function ‘The affirmative rule, apparently, has been invoked 
successfully only in favour of vendors or lessors against vendees 
or lessees and in only two classes of-cases. If the subject-matter 
of the contract is such that damages would be inadequate to the 
purchaser, so that he could ordinarily have obtained specific per- 
formance if he had sued for it, the vendor may have specific per- 
formance; that is, if the buyers or lessees common-law remedy 
would have been inadequate, the court wil] not inquire into the 
adequacy of the seller’s or lessor’s common-law remedy. The other 
application of the rule isto the doctrine of part performance as 
taking a case out of the operation of the statute of frauds; ifa 
purchaser is held to have made a sufficient part performance by 
the taking of possession so thathe would have escaped the bar 
of statute if he had sued for specific performance, the vendor may 
likewise take advantage of such part performance. On the other 
hand apparently no one has attempted to apply the lack of mutuality 
rule to these two classes of cages; so that there has never been 
any conflict in the application of the two rules. 


On principle the doctine of mutuality is difficult to justify(¢). 
seems to be an illustration of the tendency of equity courts to 





inadequate. Porter v. Frenchman’sbay and Afr. Desert Lund and Water Co., 
84 Mē., 195 (1892); 36 Cyc., 566, note 53. 


4) Adams v. Messinger, 147, Mads. 185 (1888); Adderley v. Dixon, 
{ Simons and Stuart, 607 (1824); Cheale v. Kenward, 8 De Gex.and J , 27 
(1858). ae 

(5) Kenney v. Wewham, 6 Maddock, 356 (1822): ‘I consider this case, 
therefore, strictly a case of mutual remedy so as to entitle the vendor to a will 
for specific performance ” 

(6) It is sometimes suggested that the vendor of lanW is entitled to 
specific performance because of the doctrine of “equitable conversion” But 


this is putting the cart before the horse—a mistaking of cause for effect, 
Pooley v. Budd, 14 Bear, 34,44 (1851). 


8d 


(3) Ina few states the vendo: of land must show that damages would be 
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limit the scope of discretion and to widen the field of fixed rule (7). 
Historically it is perhaps traceable to a notion on the part of the 


` courts that in thus giving the vendor specific performance they 
‘were following out the principle that equality is equity (8) ; it seems 


however, a misapplication of the maxim because that maxim pro- 
perly applies only to members of a class, such creditors, children 
etc. It cannot reasonably be contended that the vendor and pur- 
chaser are members of a class. 


It has been argued by Professor Ames that the vendor’s right — 
to get specific performance with inquiring into the adequacy of his ` 
common-law remedy ‘‘has nothing io do with any question of 
mutuality. The vendor from the time of the bargain holds the 
legal title as security for the payment of the purchase money and 
his bill is like a mortgagee’s bill for payment and foreclosure of the 
equity of redemption (9). It is not clear whether this refers to 
vendor's right to hold as security or to his obligation :o to hold. If it 
is the former that is meant then it may be answered that in case of ” 
contracts to sell ordinary chattels without provision for credit, it is 
equally true that the vendor cannot be compelled to part” with the 
title or possession of the goods till he has been paid; but this does 
not mean thst he can recover the price in equity (1°). But if the 
argument refers to the vendor's obligation to hold the property it 


amounts substantially to the following argument by Professor 
Cook (11). 


“The seller's action for specific performance is really in the 
nature of an action to foreclose the equitable right of the buyer to 
specific performance. In other words, whether the seller asks for 
specific performance or seeks to foreclose the equity by a sale, the 
object of the suit is the same, to prt an end to the situation created 


by equity in making the sellera trustee (12), for the buyer and 


(7) See “The Decadence of Equity” by Roscoe Pound. 5 Cal. Law 
Rev., 20. 


(8) Lewis v. Lechmere, 10 Modem , 603 (1721). 


(9) James Barr Ames, ‘Mnutnality in Specific Performance’, 3 Cal 
Law Rev., 1, 12. e 


(10) In some jurisdictions he may, under some cirenmstances, recover 
the price at law. Williston on Sales, section 562. 


(11) Prof. Ooalter Ooheeler Cook in 6 American Law and Procedure, 
182, arguing that the doctrine of mutuality is unnecessary. 


. q2) Where a vendor has been fully paid the pm chase price, he ceases 
to have any beneficial interest in the land and is substantially in the 
position of a trustee, but in such a case he does not stand in need of any 
remedy against the parchaser. [f he has not been fully paid it is in- 
accurate to refer to him as a trustee beoause he has an interest in the land 
which oe ey properly transfer by conveying to any one but a bona fide 
purghasér for value without notice, while the tiustee is under an obligation 
not to transfer the property to any one, even though he may have loaned 
money to the cestui que irust upon the security of the trust property. 
And it ig not accurate to call hima constructive trustee, because hig 
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permitting this relation to continue even after the time set for per- 
formance in the contract itself.” 


There seem to be -three defects in this argument. Iffor some 
reason (!8), the purchaser could not enforce specific performance 
against the vendor, the latter is nota “ trustee ” or fiduciary and 
therefore there is no “ situation ” to put an end to, and yet the 
vendor may get specific perfprmance Secondly, in any case, if 
all that the vendor wishes is to get rid of his fiduciary obligation 
with reference to the-land, it would seem that he can do that just 
as effectually by getting a common-law judgment .for damages, as 
he can by obtaning a decree for specific performance, because such 
a judgment would apparently merge the cauee of action not only 
of the vendor but also of the purchaser. After the vendor acquires 
a valid jadgment at law for breach itis difficult to see how the 
purchaser could win a suit for specific performance. Furthermore 
there seems to be some confusion as to causation The argument 
seems to assume that the vendor's right to have the property sold 
in order to satisfy his claim is dependant upon the purchaser having 
the right to specific performance ; but if for some reason, the ven- 
_ dor could not enforce specific performance against the purchaser, 
but the purchaser could enforce against the vendor, could it be 
seriously contended that the vendor could foreclose the purchaser’s 
equity by sucha sale? The truth about the situation is that the 
right of the vendor to have the land sold to satisfy his claim is 
dependant not upon the purchaser’s right to specific performance 
but upon the vendor’s right to specific performance; in fact, it is a 
substitute given by equity in cases where specific performance is 
defeated by the inability of the purchaser to complete the contract. 
This is made even clearer by the further fact that if for some 
reason the purchaser cannot, but the vendor can enforce specific 
performance the vendor may have the property sold to satisfy his 
claim though there is of course no equity to foreclose. Of course 
the mere fact that the vendor's remedy of specific performance 
is somewhat similar to a mortgagee’s bill for foreclosure is no 
yeason in itself why the vendor should be given such remedy. The 
tendor’s right to specific performance is a cause and nota result of 
the analogy (14), between the relation of mortgagee and mortgagor 
and that of vendor and purchaser. 


eed, mÁ 


u 


obligation to hold the property fur the purchaser and then to convey to 


him is consensual not constructive Because of bis obligation, not to 
conyey toa bona fide purchaser he may propeily be called a fiduciary. 


(18) For example, if the purchaser bas been guilty of fraud on the 
vendor, or if only the purchaser signed the memorandum required by the 
Statute of Frauds. 


(14) Though this analogy is close: than the trust analogy because the 
mortgapee has a beneficial intorest which he may freely trhusfgr, it is not 
perfect. One important difference that while a mortgage can be fore- 
closed only by judicial proceedings, the vendor may foreologe the equitable 
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Professor Ames’ argument continues:— 


‘This view is confirmed if we consider the position of a 
vendor who has conveyed before the time fixed for payment. He 
is now a creditor, just as if he had sold goods on credit, and there 
ig no more reason why he should have a bill in equity than any 
other common-law creditor, No case bas been found in which a 
bill has been sustained under such circumstances. The case of 
Jones v. Newhall (15) is a solid decision against such a bill.” 


It would seem that the fact just mentioned does not tend to 
show that there is no positive rule of mutuality but merely that 
the rule is not applied where the vendor can get a judgment for 
the purchase money at law because the procedure peculiar to equity 
is here unnecessary. When the purchaser of land sues for speci- 
fic performance he must do so in equity because he wants a decree 
in personam that the vendor convey something he cannot get 
at law. If the vendor sues without having conveyed, the suit 
must be in equity, because, inter alia, the common law does not 
regard the unaccepted tender of a deed of land as entitling the 
vendor to the purchase price; and a decree in equity is necessary 
to protect both parties by making the performance of each condi- 
tional upon the simultaneous performance by the other. No such 
conditional decree is necessary if the vendor has conveyed, and the 
remedy at law is quite adequate. : 

It would seem, therefore, that although it is diffioult to justify 
the positive rule of mutuality, itis still more difficult to explain 
away ils existence.” 





Our readers are by this time familiar with the decision of the' 
House of Lords in the case of Bowman v. Secular Society, Limited, 
[1917] A.O, 406. The following luminous note on that decision 
appears in 31 Harv. Law Review, p. 289. 

Toe Lraatiry or ArseisM.—Is the promotion of atheism a 


_ criminal offence at common law? (16). There are four possible 


right of a defaulting purchaser outside of court by giving him notice of 


hia intention to rescind the contract unless the’ purchaser completes 
within a reasonable time. 

(15) [1874] 115 Mags, 244. 

(16) For a summary, of the English statutes on this and related matters, 


see 1 HAWKINS, PLEAS or THE Crown (6 ed.), 11 e: seg.;[1917] A. C., 409, - 


In England bequests for the saying of masses for the soul of the 
togtator or of other persons are still held to be illegal as superatitious uses. 
The Paw is otherwise in Ireland and in Canada. But in Ireland as well as 
in England bequests to or for the benefit of monastic bodies are illegal. 
Ellard v. Phelan, [1914] 1 I. R., 76, strangely enough the Blasphemy 
Act of 1697 (9 and 10 Witt. III, c. 32) is still on the English statute 
book. By this Act persons who have been cducated in or have made 
a pati of the Christian religion, who are convicted of denying the 

rinify or the trath of Christlanity or the authority of the Bible, are sub 
jected to heavy panalties aud disabilities. Of course the Aot is not 
actually enforced to-day. - 
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grounds for holding that itis, or that under some circu stances 
it may be. 

1. Thata denial of the very existence of God is an offence 
against God, and that in order to vindicate the Majesty of God the 
state should punish it. This view has been distinctly rejected by 
the courts, both in England (17) and in the United States (18), In 
so fat as the offence is an offence against God, it is left for God or 
the Church to deal with it. 


2. That the civil order is based on religion and in particular 
on Christianity, and that to attack religion or the fundamental 
doctrines of Christianity is to loosen the bonds of society and to 
endanger the state. This was the view taken by Lord Haz in a 
famous case in which he said:—To say religion is a cheat is to 
dissolve all those obligations where by the civil societies are 
preserved ; Christianity is parcel of the laws of England; and 
therefore to reproach the Ohristian religion is to speak in subver- 
sion of the law(19).” Under this view any attack upon the fonda- 
mental doctrines of the Christian religion is criminal and the 
motive and manner of the attack are immaterial(2°). This view is 
now repudiated by the courts.(2!) It is no longer felt that it can 
be said that the decay of the Christian religion would mean the 
dissolution of the state, nor that a decorous discussion of the merits 
of Christianity would mean its decay. | 


(3) That since the majority of the members of the community 
are Ohristians, an attack upon Christianity has a tendency to cause 





(17) 4 Bu. Comm., 41 et seg. ; BTARKIE, SLANDER and LIBEL (Am. od., 


1877), § 772. ` 
(15) State v. Chandler, 2 Hair. (Del), 653 (1837). 


(19) Taylor's Case, 1 Yent., 293, 3 Keb., 607, 621 (1675). The actual 
decision was undoubtedly right for the defendant’s words were indecent. 
In a number of the cases special stress is laid ou the religious sanction of 
a judicial oath, See STARK1IE, SLANDER and LIBEL (Am. ed, 1877) § 772. 
This argument of course loses all its fonce when atheists are allowed to be 
sworn. See Star 1 aud 2 Vier. © 105, § 1, and acts amendatory 
thereof. 

(20) Regina v. Mogon, 4 St. Tr. (N.8.), 694 (1841) (pablishing Shelley's 
“s Queen Mab ”) ; Reg. v. Petcherinz, 7 Cox, C. C., 79 (burning an anthor- 
ised version of the Bible) ; Hex v. Williams, 26 How. St. Tr. 863 (1797) 
(publishing Paine’s “Age of Reason’); Res v. Woolsian, 2 Str., 820, 
Fitzg. 64, 1 Bainard, 162, 256 (1779) deny miracles of Christ); Com- 
monwealih v. Knesland, 20 Pick. (Mass). 206 (1832) promulggti®u of 
pantheistic ideas) ; Updegraph v. Commonwealth, 11 S. & R. (Pa.), 394, 
(1824) (denial of-infallibility of the Bible). This view is accepted by 
STEPHEN, DIGEST or Criminan Law (6 ed., 1904), 125. 


(21) Regina v. Bradlaugh, 15 Cox, © C. 217 (1883); Regina v. Ram- 
say, 15 Cox, C. C. 231 (183); Res v. Bouller, 72 J. P , 488 (1908). 
See Shore v. Wilson, 9 Cl. and fin, 355, 624, 539; Opaers, LIBEL and 
SLANDER (5 ed., 1911) Ch. xvii, which has a full collection of English 
oases ; 3 WHARTON, Orit. Law, (11 ed., 1912), 2121. 
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a breach of the peace(22). Certainly the tendency to cause a 
breach of the peace may make conduct criminal which would other- 
wise be innocent(*8), But to-day it can hardly be said that a 
decorous argument against Christianity tends to cause a breach of 
the peace. Moreover, even conduct which tends to cause a breach 
of the peace is sometimes Justified on grounds of public policy (#4), 
and surely the policy in favour of freedom of discussion of matters 
of vital interest to humanity is sufficient justification. But if the 
words are scurrilous or spoken in an insulting way or for the pur- 
pose of string up trouble, then indeed a justification is quite lack- 
ing(*®). 

(4). That an attack upon religion constitutes a public nuisance. 
It isa criminal offence to disturb the community by thrusting upon 
it something disgusting and nasty, whether that thing be a smell, 
a right or an idea (76). Hence, indecorous or contumeniious langu- 
age in regard to things generally regarded by the community as 
sacred constitutes a public nuisance(?’). But a decorous discussion 
of such things is no nuisance(?8), Í 


It may therefore be concluded that to-day the promotion of 
atheism in decorous ways is not a crime. To this even Lord Finlay 
agrees (29). 

Granting that the promotion of atheism is not a criminal offence, 
is it illegal in any sense? In 1850, in Briggs v. Hastley(8), the 
court held illegal as inconsistent with Christianity a legacy “ for the 
best original essay on natural theology, treating it as a science, and 
demonstrating its adequacy and sufficiency when so treated and 
taught to constitute a true, perfect, and philosophical system of 


(22) OË course true disciples of Christ would not resort to the illegal 


use of force. “The professing and devout Christian would indeed look 
on the scene more in sorrow than in anger, bat his relatives and friends, 
who are not strictly professors of Christianity or membors of any church 
or sect, and the great mass who have been educated in the Christian’s 
belief though not professing to act upto ii, would probably do as outraged 
and insulted men have in* all ages Leon accustomed to do.” State y. 
Chandler, 2 Harr. (Del.), 662. 
(23) Vise v. Dunning, [1902] 1 K. B., 167. 
(24) Beatty v. Gilebanks, 15 Cox. O. O , 188 [1882]. 
(25) Rea v. Baulter, 72 J. P., 188 [1908] ; State v. Chandler, 2 Harr. 
° (Del.) 563 [1837] People v. Ruggles, 8 Johna. (N. Y.), 290 [1811]. It 
is an indictable offence to redicule the religions views of a minority of the 
e community. Commonwealth v. Haines, 4 Pa. L. J., 17 [1824]. 
(26) Bratz, Oases on Criaunan Law [3 ed.], 81-102. 
(27) People v. Ruggles, & Johns (N Y.), 291 [1811] ; 2 Bisgor, New 
Criminal Law, Section 74. 
(28) Regina v. Bradlaugh, 15 Cox O. C., 217 [1883] ; Rew v. Boulter, 
72.3. H., 188 [1908]. 
(29) Bowman v. Secular Society, Limited, [1917] A. O., 406, 423. 
(30) 19 L J. C., 416, See also Kinsey v. Kinsey, 26 Out., 99 [1894]. 


“ 
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universal religion. In 1867 in Cowan v. Mtlbourn(81), the court 
held illegal a contract to let rooms for the purpose of the delivery 
of lectures on such subjects as, ‘t The Character and Teachings of 
Christ : the former defective, the latter misleading(82).”’ Similar- 
ly in a Canadian case, decided in 1878, a contract to let a hall for 
the delivery of lectures containing an attack upon the fundamental 
doctrines of Christianity was held illegal(88). In the well-known 
Pennsylvania case of Teisueiss v. James(8*), decided in 1870, 
SuaRswoop, J, was of the opinion that a legacy to the “ Infidel 
Society of Philadelphia hereafter to be incorporated.........for the 
purpose of building a hall for the free discussion of politics, 
religion eto,” was illegal. In Lawrence v. Smtth(®5), Lord Eldon 
refused to enjoin a pirated edition of a medical book because it 
seemed to throw some doubt onthe doctrine of the immortality of 
the soul. Tt shows a remarkable openness of mind that in spite of 
these decisions the House of Lords was able to reach the result it 
did reach in Bowman v. Secular Society, Limited, [1917] A. C., 406, 
upholding a bequest to a registered company organised to promote 
atheistic doctrines, and for the first time establishing in the English 
Law a real freedom of decorous religious discussion. 


One interesting and more doubtful question yet remains. Grant- 
ing that the promotion of atheism is not criminal or in any way 
illegad, is it a charitable object? That point it was not necessary 
to decide in the Bowman Case where the fund bequeathed was to be 
paid to a registered com any. If, however, the fund had been 
given to trustees to be expended in the promotion of atheism, the 
question whether such an object is charitable would have been pre- 
sented. For unless it were’ held to be a charitable trust, it would 
be invalid under the dectrine of Morice Bishop of Durham(8®) which 
requires a definite beneficiary in non-charitable trusts, and also as 
violating the principle of the rule against perpetuities. Lord Parker 
touching on this question in the Bowman Case come to the conclu- 
sion that sucha trust is not charitable (87). It was expressly so 
decided a few years ago in an Australinn case (88). A bequest was 


. (31) L R 2 Ex., 230. 

(32) Lord Parker enggests that possibly Cowan v. Milbourn may bo up- 
held on the giound that the lectures had a tendency to cause a breach of 
the peace. See principal case at p. 447. 

(33) Pringle v. Napance, 43 U. C. Q. B. 285. 

(34) 63 Pa., 465. Compare Manness v. Philadelphia Library Co, 93 
Pa, 165. ° 

(35) Jac, 471 (1822) Seo also Murray v. Benbow, 4 St. Tr? (N.B) 
1410 (1822) where Lord Eldon refused to restrain the defendant from 
publishing a pirated edition of Lord Byron's “ Cain ” 

(36) 10 Ves., 621. 

(37) atp. 440 at seq. 

(38) Jn re Jones, (1907) 8 Aust. L R., 190. A provisiok in a bequest 
for the founding of a college that Ecclesiastics should be keft off the 
premises does not invalidate the bequest. Vidal v. Philadalphia, 2 
How. (U. 8.), 127, 198 (1844), 
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there made to the ‘Incorporated Body of Freethinkers of South 
Australia.” The chief doctrine of that society was “ that science 
provides for life, and that materialism can be relied upon in all 
phases of society.” The corporation had ceased to exist at the time 
of the death of the testator, and the question was whether the legacy 
could be applied Cy pres. The court held that the purposes of the 
society were not charitable and that it could not be so applied® It 
may be difficult, though perhaps not impossible (89), to say that the 
promotion of atheism is the advancement of religion. Certaimly, 
however, it may well be held to be the promotion of education, for 
education is not confined to matters taught and learned in the 
school-room. 


At any rate, it may be held to fall within that broad class of 
cases where the purpose is ‘‘ beneficial to the community.” (4°) 
Of course the fact that the testator sincerely believes that the 
community will be benefited by his echeme is not enough to make 
the scheme charitable. On the other hand, the fact that the 
members of the court and the great majority of the members of the 
community think that the members of the community will not be 
benefited is not enough to prevent the scheme from being charit- 
able. The courts have upheld as charitable, bequests for the pro- 
motion of vegetarianism, (4!) for the suppression of wvi section, 
(42) for the spread of woman’s suffrage, (43) for the publication of 
the doctrines of Henry George,(44) for the furtherance of conserva- 
tive principles when accompanied by religious and mental improve- 
ment, (45) for the propagation of the writings of Joanna South 
Cote, (48) (who claimed that she would give birth to a new Messiah 
and whose writings the court thought not “ inconsistent with Christia- 
nity ”), for the promotion of Unitarianism, (47) for the promotion 
of Christian science, (48) for the advancement of spiritualism, (49) 





(39) In Kinght’s Estate, 159 Pa, 500 (1855), the oourt was of the 


opinion that a legacy for such a purpose was se far a bequest for the pro- 
motion of religion as to be void undera statute invalidating bequests 
made legs than one month before the testator’sa death. i 


(40) See Commasioners of Income Tax v. P.msel, [1891] A.C, $31 g 


583. 
(41) Inve Cransion, [1898] 1 I. R, 431. 
(42) In re Fovcauz, [1895] 2 Ch, 501. 


(43) Garrison v. Litile, 75 Ul. Ab., 402. Bat see Jackson v. Phillipa, 
14 Allen (Mass ), 539. 
° (44) George v. Braddock, 45 N. J, Eq. 757, reversing 44 N. J Eq. 
124 . 


` 


w 


(45) In 1e Scoworoft, [1898] 2 Ch., 638. 
(46) 81 Beav., 14. l 
(47) Shove v. Wilson, (1842) 9 Cl. and Fin., 365. 


(48% Chase vy. Dickey, 212 Mass., 565; Glover v. Baker, 76 N. H, 
393. 

(49) Jonea v. Watford, 62 N. J. Eq. 339,50 Atl. 180, affirmed in 64 
N, J. Eg., 785, 


+ 
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(49) and for the furtherance of “the broadest interpretation of 
metaphysical thought.”(5°) Surely if all these objects, whether 
wise or unwise, are charitable, the furtherance of earnest inquiry 
into the fundamental questions of religion is likewise such. It 
makes no difference that the object is to present only one side of 
the question ; innumerable religious trusts -have been established to 
present other sides. It makes no difference that most people regard 
tbat side as the wrong side, if rational persons can and do regard 
it as the right side and can and do believe that its advancement 
will benefit mankind. At the end of the 18th century a learne | 

writer said that no person in a Christian country can complain of 
"the prohibiting of a denial of Christianity, for “ even an infidel 
must acknowledge that no benefit can be derived from the subver- 
sion of a religion which enforces the best system of morality. ” 
(51) But the sincere disbeliever does not acknowledge this. On 
the contrary, he believes that the spread of what he regards as 
truth and the removal of what he regards as superstition would 
conduge to the benefit of mankind. Surely the truth will prevail 
though the courts do not attempt to decide a priori what is the 
truth. 


(3) Jones v. Watford, 62 N. J. Eq., 839, 50 Atl 180, affirmed in 64 
N. J. Eq , 786, ° 


(50) Vineland Trust Co. v. Westendorf, (1916) 85 N. J. Eq., 343. 
(61) Swirt, System oy Laws or Conn., Vol. 2, 328. 
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Gokul v. Mohri Bibi, A. L. J. R., Vol. XVI, 256. 


It seems that in the above case the change in the law was not 
brought to their Lordships’ notice. Under the old Code of Civil 
Procedure objections to attachment used to be preferred under sec- 
tion 278 which provided that the court shculd proceed to investigate 
the claim. Section 280 provided that if upon the said investigation 
certain facts were proved property was to be released from attach- 
ment while section 281 detailed the circumstances under which the 
objection was to be disallowed. Under section 283 the party 
against whom an order under section 280 or 281 was made was 
entitled to question the same by means of a regular suit instituted 
for the purpose. As no order under section 280 or 281 could 
legally be passed without an investigation it was held by practi- 
cally all the High Courts that before the bar of limitation could 
successfully be pleaded in suits under section 283 it was necessary 
that the order complained of should have been passed after inves- 
tigation. Article 11 of the old Limitation Act XV of 1877 which 
provided for a year’s limitation also specifically referred to sections 
280 and 281 and thus lent support to the view that the order 
should have been passed after investigation. There are many 
rulings, many of them not easily reconcilable, in which the quantum 
of the necessary investigation bas been discussed. From a perugale 
of these authorities it was evident that the law on the point could 


not be said to have been quite’ settled. Many of the authorities ` 


have been examined and discussed by Mr. Justiozg MURERJI in Kunj 
Behari Lal v. Kandh Prasada Narain Singh, 6 C. L. J., page 362. 

It is however submitted that the new Code of Civil Procedure 
and the new Limitation Act have made a change in the law. Order 
21, rule 63 which replaces section 283 of the old Code omits to 
mention spécifically the rule under which the objection has been 
allowed or rejected. Article 11A of the new Limitation Act which 
is applicable to cases under Order 21, rule 63, follows suit. 
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It seems that all that is necessary now for a successful plea of 
limitation in suits under Order 21, rile 63 is that there may have 
been an objection preferred, that it may have been allowed or 
rejected and that the suit to contest the said order may have been 
brpught more than a year after the date of the order. The law 
thus seems to have done away with the nice and uncertain distinc- 
tions between sufficient and insufficient investigation. 


This view has been taken by the Madras High Court in 
Narasimha Chetti v. Vijiapala Nainar, 27 Ind. Uas., page 944 and 
Ponnusamt Pillai v. Samu Ammal, 38 Ind. Cas., 937, 31 M. LL.d, 
247 and by the Calcutta High Court in Nogendra Lal Chowdhry v. 
Fani Bhushan Das, 44 Ind. Cas.; 265 and seems to be more in con- 
sonance with the law as it now stands. 
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Psyonotoay IN Law. INTRODUOTION ro Joristio PsxyosoLoa?, 
by Prabodh Chandra Bose, M. A., B. L., (Thacker, Spink & Co., 
Calcutta). 


The psychologist, the student of the human mind, finds food 
for thought and subjects for study and reflection everywhere. If he 
ftels that retrospection is a tiresome process, if he is not satisfied 
with the observation of the workings, of his own mind, he has only 
to look about him-to find abundant material for careful examination. 
A street corner, a mirket place, a railway station, a public méeting, 
ghat of a river and,.above all, a court of law are all placés ‘where 
the psychologist can indulge his fancy and satiate his curiosity by 
closely observing the habits of men. The author of the book under 
‘review has specialized in the study of man as he’ appears in his 
various aspects in the law court: asa presiding officer, as an 
advocate, as a litigant, as a witness. 


—_ 
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The author, himself a member of the judicial service and having 
served as a professor of logic and history at a college, has set himself 
to his task with commendable enthusiasm and has gone into the 
various departments of his subject with much learning and` pain- 
staking research. AJl persons interested in the fascinating subject 
of psychology and the mysteries of mind and consciousness will find 
in the book much that deserves close study and thinking. If wé 
may offer one criticism, it would that the author has paid too much 
attention to classification and analysis involving needless breaks and 
repetitions which jar on the art of continuous narration and cogent 
writing. With all its virtues analytic writing can but appeal to 
few and the general reader often lays down a book treated in that 
manner with afeeling of boredom. The book, as it is, is meant for 
the general reader and we cannot help wishing that it were more 
nterestingly treated. With this one criticism we congratulate the 
author on his successful production and commend the book to all 
who should be interested in the study of psychology in general and 
its relation with law and lawyers in particular. . 


. Tas Osnrury REGISTRATION AND Stamp Law wirs CHRONO- 
LOGICAL TaBLes FROM 1809—1917. By Atul Chandra Gangali, 
M-A., B.L., Law Publishing Press, Calcutta, 1918. Price Rs. 3. 


This appears to be a useful compilation. After a short summary 
of the past and present Registration Acts and regulations the pre- 
sent Stamp Act is reproduced. Then follows a summary of the 
rules, past and present, relating to the stamp duty requisite for 
various instruments mentioned in alphabetical order. 222 pages are 
occupied by the Chronological tables of the various eras commonly 
in use. The book is well and accurately got-up, and the price 
seems*ta be moderate. 
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SOME OBSERVATIONS ON ORDER XXI, RULE 93, 
CODE OF CIVIL PROCEDURE. 

That Order XXI, rule 93 of the Code of Civil Proceduro has 
been the subject of several conflicting decisions must be obvious to 
any one who has noticed, of late, the trend of the case-law on the 
subject. It cannot be said that it is a defective piece of legislation, 
defective by reason of its phraseology; for there is absolutely no 
ambiguity, but the fact remains that as one studies the rule one 
feels that there isa great deal of uncertainty about it. Not only 
is there a difference of opinion among the different High 
Courts, but the decisions of our own High Court differ. The rule 
reads ‘‘ where a sale of immoveable property is set aside under rule 
92 the purchaser shall be entitled to an order for re-payment of 
his purchase money with or without interest as the court may 
direct against any person to whom it has been paid.” The 
rule as it stands, is perfectly clear. If there is anything in it 
which can give rise to any difference of opinion, it is ‘ order.’ 
But it is submitted that even it should not, The rule says “ shal! 
be entitled to an order.” The question is, is he entitled to apply 
for an order or to bring a regular suit? There can be no two 
opinions on principle. Ata court sale there is no warranty of 
title. The purchaser takes at his own risk. If the judgment- 
debtor had no saleable interest in the property and if, in conse- 
quence, the auction purchaser purchases a bag and wind instead of 


* ea thing of value, ‘he has to thank himself. Tho principle of 


caveat emptor is there and he ought to have been on his guard.” 
As NAPIER, J , observed in 23 M. L. J., 487, at page 489, ‘It is 
clear that where the property seized was personal estate and it was 
sold by the Sheriff, no suit lay either against the Sheriff or the 
Judgment-creditor, who had received the purchase moyey, to 
recover it, when the property had been received from the purchaser 
by a person claiming title, the principle being that a sale by 
the Sheriff was not a sale in the market overt, the purchaser 
acquiring thereby only what the judgment-debtor had a right to 
sell, the precise interest and nọ more, which the jadgment-debtor 
possessed in the goods and that there was no warranty of title 
implied in a sale by the Sheriff,” 


10 J 
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There is another aspect of the matter. Is it advisable to 
recognise a suit like this on other and equally important grounds ? 
A suit isa much more dilatory proceeding than an application 
for an order and is likely to be instituted after s considerable loss 
of time. It is possible that the money realised by the sale of the 
property has been distributed among a number of creditors. 
Paying back is double labour, and sucha suit is bound to disturb 
the status quo ante. RICHARDS, C. J., and TUDBALL, J., have clearly 
held in Muhammad Najib-ullah Khan ve Jai Narain, 12 ALJ. 
Re [1914], p. 908, at p. 909, that “it is obviously most inconveni- 
ent after the sale had taken place that the auction purchaser should 
be entitled to come in and allege that the sale was bad on the 
ground of defect in a debtor’s title. It may well have been 
that the money realised by the sale of the property had been 
distributed amongst a number of creditors.” 


There is yet another aspeot. The intention of the Legislature 
is to avoid multiplicity of proceedings and save time. Such a 
suit is not calculated to countenance such an intention. Take, for 
instance, section 47 of Act V of 1908 which is very akin to these 
and cognate rules ; for all proceedings under Order XXI, rule 82 
to rule 102, are, in essence, in the nature of execution proceedings. 
It clearly indicates the intention of the Legislature, It ‘Bays :— 
All questions arising between the parties to the suit in which 
the decree was passed, or their representatives, and relating to 
the execution, discharge or satisfaction of the decree, shall be 
determined by the court executing the decree and not by a separate 
suit.” The old section 244 of the Code of Civil Procedure of 1882 
also provided:——The following questions shall be determined by 
order of the court executing a decree, and not by a separate suit 


(namely) :— 


(c) “ any other questions arising between the parties to the suit 
in which the decree was passed, or their representatives, and relat- 
ing to the execution, discharge or satisfaction of the decree, or to 
the stay of execution thereof.” 


The report of the select committee says:— The committee have 
re-drafted sub-clause (3) (of the old section) and made it compul- 
sory on the court to determine questions arising as to representa- 
tives of parties.........s16 is inexpedient that separate ‘suit 
should be instituted for the decision of such questions. The 
dejayeand expense involved are often very great and result in the 
needless protraction of litigation.” It is obvious, therefore, that 
the Legislature has only emphasised its intention in the present Act 
and, as was observed by BANEBJI, J., in Gulzari Lal v. Madho Ram, 
[1904] 1 ALL. J. R., p. 65, at p. 79, “As the learned Chief 
Justice has fointed out, the trend’ of recent decisions, both of 
the Privy Council and of the courts in this country is in favour of 
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placing on section 244 as wide an interpretation as is compatible 
with its provisions so that questions which may be determined by 
the court executing a decree should not be made the subject of a 
separate suit,” and although Karamat Husain and TUDBALL, JJ., 
in Saiyed Mukhtar Ahmad v. Mugarrab Husein, [1912] 10 A. L. J. 
R. p- 56, agreeing with Bangust, J., in Jagodishury Debia v. 
Kadash Chandra Lahiry, I. L. R., 24 Cal., p. 725, have held that 
‘an order which. determines merely an incidental question as to 
whether the proceedings are to be conducted ina certain way 
does not come within the provisions of section 47 ” conceded that 
“ the words of section 47 of the Code of Civil Procedure are no 
doubt very wide.” 


The question then arises iza purchaser at an auction sale the 
representative of the judgment-debtor ? STANLEY, C. J., in Gulzari 
Mal v. Madho Ram, [1904] 1 A. L. J. R., p. 65, after an exhaustive 
review ofalltheauthorities on the subject answered the question in 
the affirmative. ‘There is no distinction ” said His Lordship “‘ bet- 
ween the case of a private purchase and a purchase in exeoulion of a 
decree so far as regards questions which arise under section 244 
clause (c) of the Code.” Bangrsr, dJ., agreeing with the Chief 
Justice held in the same case ‘‘every purchaser of the Judgment- 
debtpr’s interests who is bound by the decree, is a representative 
of the judgment-debtor within the meaning of section 244, sub- 
section (c) of the Code of Oivil Procedure, whether he isa purchaser 
under a private sale from the jadgment-debtor or a purchaser under 
a compulsory sale held in execution of a decree obtained against the 
judgment-debtor”. 


The intention of the Legislature being thus abundantly clear 
the question arises what remedy is the auction-purchaser consistently 
with this intention, entitled to when he descovers that the judg- 
ment-debtor had no saleable interest? As said above, there is a 
difference of opinion among the High Courts despite the obser- 
vations of FLETOHER, J.,in XLII C., part 6, p. 924, at p. 927 that 
* apparently all the High Courts in India seem to agree that a suit 
of this nature does lie.” They do not agree and if they do, they 
agree only to disrgree. Some of the decisions of our own High 
Court appear to be irreconcilable No attempt will be made in this 
brief review to discuss the whole case-law on the subject. All that 
is aimed at is the discussion of a few important decisions of oug own 
High Court. : 


The earliest important case on the subject, the veritable sheet- 
anchor of the auction-purchaser is Munna Singh v. Gajadhar Singh, 
LL.R,5 AIL, p. 577. This was a case decided under the old Civil 
Procedure Code of 1882 which clearly recognised Duck a suit. 
Section 315 of Act XIV of 1882 provides :—‘ when a sale of 
immoveable property is set aside under section 310A, 312 or 313. 
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‘‘ Or when it is found that the judgment-debtor had no saleable 


interest in the property which purported to be sold and the pur- 


chaser is, for that reason, deprived of it, 


“ The purchaser shall be entitled to receive back his purchase 
money (with or without interest as the court may direot) from any 
person to whom the purchase money has been paid.” ° 


The next case is Kishun Lal v. Safdar Ali Khan, I. L. R, 18 
All., p. 383, in which Eper, C. J., and Knox, d., followed the 
above case and held that “where an auction-purchaser seeks to 
have refunded the price paid by him for property sold in execution 
of a decree, on the ground that at the time of sale the judgment- 
debtor had no saleable interest therein it is competent to him to 
proceed by way of a regular suit against the person into whose 
hands such price has come as such person's rateable share of the 
assets of the judgment-debtor under section 295 of the Code of 
Civil Procedure. He is not limited to the procedure in the exe- 
cution department mentioned in section 315 of the said Code.” 


The above was followed in Shanto Chandar Mukerji v, Nain 
Sukh, I. L. R, 23 All, p. 355. The facts of this briefly are 
those :—In execution of a decree for sale upon a mortgage execut- 
od by the father of a joint Hindu family, certain joint family. pro- 
perty was put up to sale without specification of the interests of 
the other members of the family. On suits by the sons, their 
interests, amounting to four-fifths of the entire property were ex- 
empted. The auction-purchaser thereupon brought a suit against 
the decree-holders and the sons to recover four-fifths of the price 
paid by him.” Srracazy, C. J., and Bangrit, d., held at page 356, 
“we think that a purchaser is only entitled to receive back his 
purchase money under the conditions stated in section 515, that 
in the” absence of fraud, his only remedy is to recover back his 
purchase money, where it is found that the judgment-debtor had 
no saleable interest in the property nat alland that he cannot by 
suit, any more than by application, obtain a refund in proportign 
to the extent to which the judgment-debtor had no interest,” 


Following Derry v. Peek, L. R, 14 A. O, 337, their Lordships . 


held at page 358 :——“ In the third place, it is not suggested that 
the alleged misrepresentation amounted to fraud, and nothing 
short of actual fraud in the sense of dishonesty would entitle 
the þlaintiff to compensation as damages. For theso reasons wo 
think that so far as regards the claim against the decroc-holders 
for a refund of the purchase money, tho decision of the court below 
was right.” But the High Court awarded a decreo to the auction- 
purchaser ggainst the sons holding at page 359:—*‘ As the debt 
incurred Wy Shib Singh was not tainted with immorality, tho 
mortgage made by him was binding on his sons and grand- 
sons and therefore the four-fifths share of those persons was 
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equally liable with his own one-fifth share for the mortgage 
debt.” But “ifa party purchase at a sale in execution with 
full knowledge of the true state of things and knowing that 
the title offered is defective, a claim to be relieved from the con- 
sequences of his purchase cannot be listened to. ‘A fortiori where a 
purchaser hasallowed a sale by the court to him to be confirmed 
anfl-the purchase money to be paid over to a judgment-oreditor, 
he cannot, we think, be allowed to succeed in a suit for the recovery 
o£ the purchase money.” —Sumer Chand v.. Wahid Husain 
Khan, [1906] 3 A. L. J. R., p. 819, at p. 824. The decision in this 
case appears to be in the teeth of the earlior decisions, e. g., Munna 
Singh, v. Gajadhar Singh, I. L. R., 5 -All, 577; for instance the 
observations of STANLEY, C. J. at page 825. * The procedure under it 
is by summary application within a limited time and not by a suit.” 
But the circumstances of this case were peculiar and should hardly 
serve as a general guide for the future. The attaching creditor 


attached the property, the objector objected to the attachment, his 


objection was disallowed and then the plaintiff purchased the pro- 
perty and, what is more, denami for that very. objector, After the 
dismissal of this objection the objector brought a suit for establish- 
ing his right. This was again dismissed. No wonder, then if the 
court lost all sympathy for thé plaintiff who did not come to court 
with clean hands and a ciear conscience and dismissed his suit. 
The attitude of the court is clearly reflected in the following 
observations towards the close of the judgment. They show that 
their Lordships did, after all, recognise such a suit, thoagh, under 
the peculiar circumstances’ of the case, they were disinclined to 
grant any redress. “A suit will, no doubt, be maintainable for 
a return of the purcliase money where there has beén a total failure 
of consideration, but not, we think, ina ĉase in which the plain- 
tiff acted as the plaintiff did here.” —3 -A L. J. R, p. 819, at p. 825. 


A further. study of, the subject brings us. to the consideration 
of an important case, Sidheshwart Prasad Narain Singh v. Goshain 
Mayanand, 11 A. L, J. R., 606. Although the suit was brought 
ein 1910 after the enforcement of the new Civil Procedure Code 
yot the auction sale was held in 1907, the relations were created in 
1907, the right vested in the auction-purchaser in 1907, every- 
thing took place in 1907 before the new Code came into force. 


Riowanps, C. J., clearly observes at page 611 “we, therofore, ° 


think that assuming that the plaintiffs hai any cause of action, 
their cause of action was to enforce the right which was kiven “to 
them by sections 313 to 316 of the Code of Oivil Procedure of 
1882 (which admittedly was in force at the time of the sale and 
distribution of the purchase money in the present case).” Page 
611. But their Lordships clearly say at the same pi\ce “ we agree 
that outside the provisions of the Code of Civil Proceduro’ to which 
we shall presently refer, an auction-purchaser has no. right to re- 
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cover back the purchase money merely by showing that the judg- 
ment-debtor had no saleable interest.” 


We now come to Order XXI, rule 93 of Act V of 1908. It 
says “ Where.....e shall be entitled to an order for re-payment of 
his purchase money ” whereas section 315 of Act XLV of 1882 
only provided “ when.........shall be entitled to receive back his 
purchase money. The distinction is wholly clear. And there 
appears to be no ground for any ambiguity. As stated above, only 
one or two cases will be discussed. In Muhammad Najib-ullah 
Khan v. Jai Narain, 12 A. L. J. R., 908, the effect of the 
decision was to recognise such a suit. . 


The facts of the case were briefly these :-— 


C exeouted a mortgage in favour of R, father of the defendant 
E on 14th October, 1887. A decree was obtained on foot of this 
mortgage in the year 1892. Oecertain property was sold in execu- 
tion of the decree on the 26th of November, 1910 and purchased 
by the plaintiff. The sale was confirmed and the plaintiff was put 
in formal possession. On application for mutation plaintiff found 
that C had already sold the property under two sale deeds, dated 
17th September, 1880 and 23rd of June, 1886. 


Issue was remitted in the case, but we donot know what the 
judgment was, bul, as submitted above, the effect of the decision 
was the recognition of such a suit. Their Lordships remanded 
the following issue ‘‘ Had the judgment-debtor any saleable 
interest in the property at the date of the sale?” It is submitted 
that it was unnecessary. The suit should have been dismissed in 
either case. Lt ihe jadgment-debtor had a saleable interest, even 
though the most trifling, the suit was bound to fail, and even if 
there was no saleable interest, it should have failed. At page 910 
their Lordships say “ we fiad it, however, impossible to distinguish 
the present case from the case of Munna Singh v. Gajadhar Singh”. 
With great respect, it is submitted it was not governed by that, 
caso. The sale which clothed the plaintiff with his right was held 
in 1910, that is, subsequent to the enforcement of the new Civil 
Procedure Code, and, consistently with their Lordships’ observa- 
tions in Sidheshwari Prasad Narain Singh v, Goshain Maya Nand, 
the suit ought to have been dismissed. 


® 

The decision in Nannu Lal v. Bhagwan Das, 14 A.L. J. R. 
p. 1216, clears most of the difficulties and held that such a suit 
was not maintainable. Their Lordships recognised the distinction 
between Act V of 1908 and Act XII of 1882 in this respect. 
“ Itis oniy ngcessary” said their Lordships at page 1220 “to 
point out that there isa marked difference in the terms of the present 
Code of Civil Procedure and the Civil Procedure Code of 1882.” 
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The recent case of Girdhar Das v. Sidheshwart Prasad Narain 
Singh, 14 A. L. J. Ra, p. 236, is on all fours with the earlier case 
of 1913 reported in 11 A, L J. R., p. 606 and notwithetanding 
the editor's remark ‘‘ See, however, Nannu Lal v. Bhagwan Das, 
I. L. R,39°-All., 114, which does not seem to have been cited” 
there appears to be no inconsistency in it, In Nannu Lal v. 
Bhagwan Das, the sale was held in 1908, whereas, in this case it 
was held before 1908. The two, therefore, differ in the most 
material particular. 


But, for all that, our difficulties do not end. Muhammad Najib- 
ul-lah Khan v. Jai Narain, 12 A. L. J. RB., p. 908 has not been 
overruled, not even dissented from and is totally inconsistent with 
Nannu Lal v. Bhagwan Das. The former was cited in the latter 
oase, but their Lordships summarily dismissed it, after a brief 
reference, “ Possibly there was a finding that the judgment-debtor 
had a saleable interest.” This does not go to the root of the ques- 
tion and does not carry us any further. The case merited a more 
detailed examination ; for, as already submitted the suit should 
have been thrown out in either case whether the judgment-debtor 
had a saleable interest or no. The difficulty is that both are 
Division Bench rulings. We ought to bave a clear and definite 
pronouncement overruling one or the other and so long as this ig 
not done we can only exclaim with the great Goethe, as he was 
about to cross the bar and face his pilot, ** More light.” 


Gorakhpur. SHIVA PRASAD SINHA. 
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OIVIL ACTION FOR MALICIOUS PROSEOUTION. 


Points for determination.—The success or the failure of a civil 
suit for damages for malicious prosecution must depend upon a 
careful and correct interpretation of the entire criminal proceedings 
e ; 

brought about atthe instance of the defendant, as well asa sound 
application of the legal principles enunciated and laid down by 
jurists and case-law concerning the elements that constitute, or 


show the absence of, ‘malice’ and ‘reasonable and probable 
cause.’ 


© 

Scope of Civil Courts.—In trying the various issues of facts as 
well as law the forum of the Civil Court remains absolutely unaf- 
fected by the proceedings in the Criminal Court already gone into 
which will not be evidence in the former, 14 W. R. 339 ; 9 Bom. 
L. R, 1134. But the admissibility in evidence of the \adgment of 
a Criminal Court cannot be questioned, 1 C. W. N., 537. IE the 
Criminal Court pronounces in clear terms that the charge as brought 


f 
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= was false and that the complainant had no grounds at all to bring 


the same, it shall be a strong factor for the Civil Court to take 
into consideration in determining the plaintiff's claim for damages 
for malicious prosecution 6 W. Re 29, though its discre- 
tion will not, in the least, be hampered by any pronouncement of 
the former. The plaintiff’s claim for damages is, however, much 
weakened if the trying Magistrate gave him the benefit of dowbt. 
This again will not deter the plaintiff from maintaining an action 
for malicious prosecution and adducing evidence to demonstrate 
his innocence, the malicious motives of the defendant, and the utter 
absence of reasonable or probable cause for bringing the accusation 
complained of. Altogether unfettered, therefore, by the Criminal 
Court decision, the civil tribunal may arrive at its own conclusions 
warranted by the evidence subsequently recorded before it. Hence 
his mere acquittal from a Criminal Court will not necessarily fetch 
the plaintiff a pecuniary compensation ina civil suit for-damages 
for ‘malicious prosecution. A dismissal of a charge may be on vari- 
ous grounds. In the civil suit the plaintiff has to satisfy the court 
that the prosecution was both malicious and without reasonable 
and probable cause, 17 W. R., 283; I. L. R, 25 Bom, 332. 


Joinder of Parties —Another very important question is that of 
the proper joinder of parties which, though a vital factor in an ac- 
tion for malicious prosecution, is very often ignored. Where the 
non-joinder may not in the least affect the form of the plaint, mis- 
joinder in certain cases might prove fatal to the entertaining of the 
suit. And while the misjoinder of defendants might be considered 
to-be only a formal defect leading to the award of costs to the 
defendant unnecessarily impleaded, the misjoinder of plaintiffs in 
an action for malicious prosecution must lead to a rejection or a 
return of the plaint, on the very clear principle that the reputation 
of every individual being different, any loss accruing to it, or the 
mental botheration or the social opprobrium that attends a prosecu- 
tion, must be taken to be separate and distinct in the case of each 
plaintiff, though the loss to his reputation has resulted from one 
and the same conduct of the defendant. Aldridge v. Barrow, I. u. 
R., 34 Cal, 662; Ali Serang v. Beadon, I. L, R11 Cal, 524 ; 
I. L. R., 26 Bom., 259. Ina civil suit for damages for malicious 
prosecution, therefore, each plaintiff has a different cause of action, 
and a joint suit must prove fatal and lead to its dismissal. It is 
not get satisfactorily settled whether the real instigator behind 
the scefie, for causing a false or. vexatious complaint to be lodged 
or the prosecution witnesses in falsely instituted criminal proceed- 
ings can, without any legal flaw, be impleaded along with the 
complainant, as defendant in a subsequent civil action for damages, ` 
(Compare YC. W. N., 537.) 


Onus on Plaintifi—Great indeed is the onus that the plaintiff 
has to discharge in initiating civil proceedings for malicious prose- 
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cution. And succeed he must if he satisfies the court (a) that the 
defendant prosecuted him, (b) that the complaint was false and 
that he was innocent, (c) that the defendant had no reasonable or 
probable cause in bringing the ascusation against him, (d) that, in 
doing so, the defendant was prompted by malicious considerations, 
(¢) and that his oredit or reputation has been injured or that he 
has suffered some kind of damage. 


. (a) Prosecution by defendant——The principle applicable on the 
point in this country is that the plaintiff must have been prosecuted 
by the defendant for an offence. The word prosecution, in this con- 
nection is important. An application toa competent Magistrate 
under section 107 of the Criminal Procedure Code is not tant- 
amount to a prosecution ; and the unsuccessful applicant cannot be 
made to pay damages in a subsequent civil action for malicious 
prosecution. Kandasamt v. Subramania, [1902] 13 M. L.J. R., 
370. And the same principle should hold good even if the applica- 
tion for security contains statements which might prove to be dis- 
crediting to the reputation ofthe person from whom security is 
sought, for the applicant in a Criminal Court has to show the 
acerbity of feelings subsisting between the parties and the conse- 
quent apprehensions of a breach of the peace. Itis trae that 
exaggeration in such circumstances is commonly noticeable. The 
questién, however, in an application for security with false and 
damaging assertions is more of defamation than malicious prosecu- 
tion which, more often than not, leads to a confusion of issues. 
(As for Defamation see infra). Also an unsuccessful &pplication 
under section 195, Criminal Procedure Code, affords no cause of 
action in a suit for recovery of damages on account of malicious 
prosecution. zid Bakhsh v. Harsukh Rai, [1886] I L R.9 
All, 59. The next puzzling question is whether an information 
to police and the unsuccessful prosecution of the plaintiff thereon, 
or owing to the action of the court‘ suo motu, will amount toa 
malicious prosecution by the informant soas to render him liable 
for damages in a subsequent civil suit. The answer depends up- 
*n¢he whole circumstances of the case, and the law is laid down 
very clearly in Gaya Prasad Tiwari v. Sirdar Bhagat Singh, [1908 | 

"LL R.30 All, 525 (P.C.); also Bandi v. Ram Din, 6 A. L. J. 
R., 516 ; again see I L R. 36 Cal, 278, (Compare, however, I. L. 
R.24 All, 317; I. L. R 26 Mad., 362). 


(b) Innocence of plaintif’.—The burden of proving his énho- 
cence undoubtedly lies on the plaintiff. It has also been thought 
that he should further prove that his innocence had been pro- 
nounced by the tribunal before which the accusation was made. 
I. L. R. 24 Mad., 59, The proof, however, of a pronauncement 
of innocence from a Criminal Court cannot always b&had, for 
instance when the trial court gives the accused the benefit of 
doubt, or when the complaint is dismissed for default or when the 
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complainant himself applies for the withdrawal of his complaint. 
It is clear that it is not intended that the accused can have no civil 
remedy in these cases simply because he, at any rate, had not to 
undergo a more or less complete trial. The innocence or otherwise 
of the plaintiff, however, is purely a question of fact. 


(c) Reasonable or probable cause—Here also the onus is on the 
plaintiff to show that he had been prosecuted without any reason- 
able or probable cause. 14 W. R, 339; 17 W. R, 283; 10 L.R 25 
Bom , 332; I. L.R. 8 Mad., 151; 6 B L. R., 371. In the case, how- 
ever, ofan apparently false charge the defendant has to discharge the 


-burden that he had reasonable and probable cause for making it. 20 


W.R.,177. The question of reasonable and probable cause, isa mixed 
qnestion of law and fact As to what constitutes reasonable and 
probable cause, see Bhim Sen v. Sita Ram, [1902] I. L. R., 24 All, 


- 363 ; and 12 O. L. J, 410. Ifany charge out of a number of 


charges is without probable cause, the liability for malicious pro- 
secution cannot be avoided. 5 Bom. L. R, 940 (cf. I. L. R. 27 Cal, 
532, and differentiate. ) 


(d) Malicious considerations,—An action for damages for mali- 
cious prosecution can succeed only if the plaintiff shows both malice 
and the absence of reasonable and probable cause I. L. R. 8 Mad., 151; 
and I.L R. 28 Cal., 591. Malice in lew is not tobe presumed from the 
mere absence of reasonable and probable cause, (I. L, R. 13°Mad , 
394;1 L. R. 24 Mad., 549); it should, however, be taken in the sense 
of “‘ malus animus,” denoting that the party is actuated by improper 
and indirect motives, I. L. R. 24 All, 363and12C.L J., 410. Simi- 
larly the existence of malice cannot lead us to legitimately infer the 
absence of reasonable and probable cause which, when found to exist, 
will prove fatal toan entertainment of the civil action for malicious 
prosecution, (Wtllans v. Taylor, 6 Bing., 183). Again, malice will 
not be inforred merely from the acquittal of the plaintiff. 12 W.R, 
402. Where the charge of assault against the plaintiff is dismissed, 
but it appeared that there was ‘‘criminal intimidation” on his 
part, he would not be entitled to any damages as no malice or 
dishonest motive could be imputed to the defendant in bringwng 


the charge of assault. I. L. R. 27 Cal., 532 (ef. 5 Bom. L. R, 940, 
supra, and differentiate). : 


(e) Damages —The plaintiff has to show some damage to him 
as a result of the prosecution. It may be to his fame, person or 
préparty. The damages claimed must be directly associated with, 
and be the resultant of, the prosecution, and must not be unconnect- 
ed with it. The true oriterion of the amount of damages should 
not, as a rule, be the sum claimed by the plaintiff, but the harm 
that has been caused to him by the nature of the defendants con- 
duct, mefowed by considerations of the position and status of the 
defendant sued. It would not be wrong to say that, in most cases, 
the status of the defendant should be the only guide in determining 
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the amount of an award of damages, more so because the question 
of the amount of damages is a question of fact and the High Court 
will not interfere in second appeal upon such a question. [1909] 
If. R.31 Al, 833, Musammat Dhuman v. Sayed Abdullah Khan. 


Acquital from an appellate court.—This is another perplexing 
problem. It is not subject to any hard and fast forensic formula. 
Equitable considerations based on the real circumstances of the 
case In hand will prevail over any definite legal principles, in deter- 
- mining the maintainability or otherwise of a civil action claiming 
damages for being falsely and maliciously prosecuted. It should 
be borne in mind that the plaintiff's acquittal from an appellate 
authority cannot, in law, always entitle him to sustain a suit for 
damages against the complainant in the criminal proceedings. 
Does it not involve the clear reasoning that the conviction and 
sentence of the lower Criminal Court would have remained intact 
had the higher tribunal not reyersed the order complained of in 
nppeal and acquitted the accused? Plaintiff's former conviction, 
though subsequent acquittal, will, therefore not entitle him to sue 
the complainant civilly, unless very cogentand trustworthy evidence 
is adduced, and the existence of very exceptional circumstances 
shown, by him to prove that the Criminal Court of first instance 
decidedly erred in convicting him. Jadubar Singh v. Sheo Saran 
[1898] I. L. R., 21 All., 26; I. L. R., 3 Mad., 238; I. L. R., 24 Mad., 
549; 10 W. R., 439; 13W. R, 276;120.L.J, 410; 2N. W. 
P.,88; 2 L. B. R, 111. Bat atthe same time his acquittal 
on appeal will help the plaintiff in civilly suing the defendant 
if it becames manifest that the latter falsely instituted the 
criminal proceedings and supported the same by evidence, the 
falsity of which he was fully conscious of Padarath v. Dulam, 
10 A. L J. R, 423; [1902] I.L. R, 26 Mad, 506; [1906] 
16 M. L J. R.18.° The whole matter is, therefore, purely dis- 
cretionary ; and the decision hinges on carefully weighing the facts 
of each case. 


Survival of cause of action—In a suit for damages for malicious 


© prosecution, plaintiff's death before trial will not entitle his legal 


representatives to be broughtonrecord. Nocause of action survives 
to them. (I. L. R. 31 Cal, 406). But the defendant's death will 
entitle his legal representative to prosecute the second appeal pre- 
ferred by him when he dies in the course of the appeal. (L L. R. 
26 Mad., 499). On grounds of public policy, however, the complain- 


ant’s legal representatives ought not to be made liable, aftér his. 


death, for the criminal proceedings initiated by him in his life-time. 

Defamation—The present article does not deal with the theme 
of defamation. But defamation is sometimes closely associated 
with malicious prosecution. The question as to whethtr a criminal 
complaint dismissed under section 203, of the Codé of Criminal 
Procedure will entitle the plaintiff to sue the complainant for 
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damages in a civil suit for defamation, has now been fortunately 
settled by the Full Bench ruling of the Allahabad High Court in 
the quite recent case of Chunnt Lal v. Narsingh Das (16 A. L. J. R. 
p. 360). 


N. B.—In the above article the subject of malicious prosecution 
has not been discussed in all its aspects. Only the controversial 
points have been taken up. 

ANJANI NANDAN GAUR, B. A., LL. B., 

[Is the qnestion of reasonable and probable canse in an action for maliciona 
prosecution a question of law or a question of fact? See J. L. R., 26 Bom., 
398.—En. ] 
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Local authority—Notice to frontager to build—Ttme allowed too 
short——Notice invalid- 


Corporation of Bristol r. Sinnott, [1918] 1 Ch., 62. 
This case, though it turned upon the construction of the Public 


Health Act, 1875, laid down a rule of general importance. Under 


section 150 of that Act power is given to the local authority that 
where a street is not sewered (and so on) to their satisfaction, they 
may servea notice on the owners or the occupiers of the premises 
fronting, adjoining or abutting on the street requiring them to do 
the work within a time to be specified in such notice. JIE the 
notice isnot complied witb, the local authority may, if they think 
fit, execute the works mentioned themselves and rocover the ex- 
penses so incurred from the frontagers. Power to execute the 
works and charge the frontagers is conditional upon due service of 
the notice and non-compliance with it. The local authority served 
a notice requiring the defendant to execute certain works within 
one calendar month of the service of the notice. The period ef 
one month was fixed as a mere matter of practice without reference 
to whether it was a reasonable time for the completion of the work, 
and was, in fact, grossly insufficient for the purpose. The defen- 
dant did not comply with the notice, nor did he take any objection 
as toe ihe sufficiency of the time allowed. The local authority 


‘waited for three months, then executed the works themselves (it 


took them four months), and afterwards brought the present suit 
to recover the expenses incurred by them in so doing. ‘The Court 
of Appeal, affirming NEVILLE, J., gave judgment for the defendant. 


= The coprtf/held that no proper notice having been given, the ` 


defendant was not liable. ‘‘ Where a statute provides that an 
authority may serve @ notice for work to be done within time to be 


-_—— 
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specified in such notice it must, in order to be a valid and not an 
illusory notice, specify a time within which the work can reasonably 
be completed. The authority must consider the nature and extent 
of the work and haying regard to the circumstances, the time 
which ought fairly and reasonably to be allowed for the completion 
of thut work. They have no discretion to fix a shorter time. 
When once the least time that could be fairly and reasonably 
allotted for the completion of the work has been ascertained that is 
‘the least time to be inserted in the notice. They have, however, a 
discretion to allow further time,” but they are bound to allow 
reasonable time in the first instance. A notice which is insuffi- 
cient in point of time would not be a compliance with the statute 
and would not, in the event of non-compliance, give the local 
authority any right to enter and complete the work themselves. 
Similar provisions are to be found in various Indian Statutes, more 
particularly in Municipal Acts, and this aspect of the matter should 
be borne in mind. 


Free and Compulsory Education—Rtght of parent to free Education 
of his children—V hether enforcible. 


Gateshead Union v. Durham County Counell, [1918] 1 Ch., 146. 


, This case raised an interesting question of great importance, 
namely, whether a parent, who is compelled under the various 
Education Acts to send his child to school and has the benefit se- 
cured to him of having him educated free can enforce his right as 
against the education authority. The Court of Appeal held that 
he could. A statutory obligation to provide education without fee 
and without religious restriction, if broken, gives a right of action 
to any person specially injured by the breach of such an obligation 
though he is not expressly mentioned in the statute. A parent is 
a person specially injured by any unauthorized exclusion of his 
child from the free education to which he is entitled, and therefore 
ig a person entitled to sue for such a breach of statutory obliga- 
tion. A duty to send the child to school obviously implies a right 

“to have him taught free of charge. The school authorities can, of 
course, refuse admission on other reasonable grounds, such as breach 
of school discipline, not inconsistent with the right of the parents 

‘to the free education of their children. 





Original lease—Reverstonary lease to commence more than twenty-one 
years after its date—Whether valid—Rule against perpetuities. 
Mann, Crossman & Paulin v. Land Begistry (Registrar), 
[1918] 1 Ch., 202. 

This case raised a point which is absolutely clear under the 
Indian Transfer of Property Act. The question wat whether a 
reyersionary lease, fora term to commence more than twenty-one 


78 GASES AND COMMENTS 


years after its date, offended the rule against perpetuities. Doubts 
had been thrown by the text-writers that it did, but NEVILLE, d., 
in a considered judgment held that it was perfectly valid. It is 
necessary that a lease should come into force at some fixed date, 
but that date may be past or in future. The interest thus created 
in the lessee is obviously a vested interest within the meaning of 
section 19 of the Transfer of Property Aot, and isa heritable ond 
alienable right tm vem. It is not a mere agreement but gives rise 
to an absolute proprietary right to take possession of the land 
when the stipulated time for the commencement of the term arrives 
seo Pilchakuiii yv. Kamala, 1 Mad. H. C. R, 158. : 





Gift to provide an annual ireat for school children—Whether good. 
Mellody, Jz re, Brandwood +. Haden, [1918] 1 Ch., 228. 


The courts are always anxious to supporta gift which may in 
any way tend to the advancement of education or promote the 
welfare of scholars. It is not necessary that it should be intended 
to relieve poverty nor isa gift bad simply because it superficially 
appears to provide amusement rather than instruction. In the case 
under notice, a testatrix bequeathed the income of a fund in trust 
to provide an annual treat or field day for the school children of 
a particular locality, or as many of such children as the same would 
provide for. Evu, J. sustained the bequest as a good charitable’ gift 
on two grounds :—(1) as tending to the advaucement of education 
by giving the children an opportunity of observing objects of the 
country side and of nature about which they had been taught at 
school and also by affording an incentive to regular attendance 
and industry in order to be selected as participants, and (2) as 
being for purposes beneficial to a particular section of the commu- 
nity namely, the School children, resident or being educated in that 


locality. 





- Gift to persons age of twenty-five—Date when age reached. 
Shuray, In re, Savory v. Shurey, [1918] 1 Ch., 263. 

The testator left his residuary estate upon trust for such of hié 
three sons, U. S. and two others who were named, ‘as shall attain 
the age of twenty-five years.” The eldest son, O. S was born on 
July 220d, 1891, and died on July 2 Lst, 1916—-Namely on the day: 
immediately preceding the twenty-fifth anniversary of the day of 
his btth :—Aeld, by Saxaenr, J., that O. S. had attained the age 
of twenty-five years at the time of his death. Popularly speaking, 
a man is sgaid to attain the age of twenty-one years on the twenty- 
first anniversary of his birthday, but the legal rule is different 
and well-settled. Shortly put in legal computation the day of the 
birth is not#xoluded and on the anniversary of each birthday a 
person really commences a fresh year of his age. See 13 0, W. N. 


1197. 
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Company—Director —Payment of dividends out of current profits— 
Least capital on Revenue account—Afsfearance. 
Ammonia Soda Company v. Chamberlain, [1918] 1 Ch., 266. 


Under section 235 of the Indian Companies Act, 1913, (cor- 
responding to section 215 of the English Act) it is well-settled 
lag that directors are liable to refund to the company all dividends 
paid out of capital. This would be so even though the action of 
the directors had been approved by the share-holders in a general 
meeting, the reason being that payment of dividends out of capital 
is ultra vires the company. The rule sometimes operates very 
harshly, and it was sought to be extended still, further, though un- 
successfully, in the case under notice. The plaintiff company carry- 
ing on a newly-established business incurred losses on its trading 
account for some years after its incorporation and subsequently 
made profits. The directors set-off the losses against an appre- 
ciation of the company’s capital assets as ascertained by a valuation 
made by two of the number who were not expert valuers and 
approved by the company in general meeting and paid dividends out 
of the subsequent net-profits without any further provision for 
replacing the losses. It was argued on behalf of the company that 
wherever there was a debit to the profit and loss acccunt irrespective 
of the way in which it arose, of the stage in the company’s opera- 
tioħs, and of the nature and business of the company it was illegal 
to divide profits subsequently earned without first writing off out 
of those profits the amount of the debit. The Court of Appeal did 
not accede to this contention and held that there was no duty on the 
part of the directors, apart from considerations of financial stability 
of the concern, to appropriate profits made in a particular year in 
order to wipe off losses incurred in previous years. If capital is once 
lost in any particular year, itis lost and cannot be taken into con- 
sideration. There is no statutory obligation to replace it out of 
the profits subsequently made. This case will probably be taken 
up to the House of Lords, but the rule enunciated by the Court 
of Appeal appears to be just and equitable, the more so when one 


© «bears in mind the fact that dividends are declared by approval 


of the company in general meeting, and subsequent attempts to 
compel the past directors to make good to the company all dividends 
so paid are offspring of greed and ill-will. Directors, provided 


they act honestly and bona fide, should not be made to suffer for ° 


mere errors of Judgment. 


e 

The distinction between “ fixed” and ‘circulating "capital of 
a company is clearly brought out in the judgment of Swinren 
Eapy, L J:—*“ The fixed capital of a company is what the come 
pany retains in the shape of assets upon which the subscribed 
capital has been expended and which assets either themselves 
produce income independent of any further action of the com- 
pany or, being retained by the company are made use of to pro- 
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duce income or gain profits. The circulating capital of a company 
is a portion of the subscribed capital intended to be used by being 
temporarily parted with and circulated in business in the form of 
using goods or other assets which or the proceeds of which, are 


intended to return to the company with an increment and to be used. 


again and again and always return with accretions. When circu- 
lating capital is expended in buying goods which are sold atea 
profit or in buying raw materials from which goods are manufac- 


tured and sold at a profit the amount so expended must be charged. 


against or deducted from receipts before the amount of any profit 
oan be considered.” 


Bye-laws—Void for unreasonableness. 
Repton School Governors v Repton Rural Counell, [1918] 1 K. B., 26. 


It is settled law that bye-laws made by local authorities may be 
declared bad by the courts for unreasonableness. BAILHAOHE, J., 
after referring to the dictum of Lorp ROSSELL, C. J., that bye-laws 
ought to be benevolently interpreted and supported if possible, 
laid down principles of general application with particular reference 
to building bye-laws: ‘if the effect in a given case, which might 
be of frequent occurrence, of construing a bye-law in a particular 
way would lead toa result quite unnecessary for the protection 
of the public health, and would impose a serious restriction upon 
the ordinary rights of a property owner with no good object, I 
think one would he entitled to say that the bye-law was void because 
it was unreasonable. One must,. of course, be careful to see that 
the result is such as no one would desire, and would in itself be 
absurd, but if it is found to be so” then such a bye-law is bad 
for unreasonableness. The case under notice furnishes an apt 
illustration of such an unreasonable bye-law. The plaintiffs pro- 
posed to build an addition to the front of one of the school board- 
ing houses consisting of a projection containing three rooms one 
above the other. The defendants refused to -approve the plans 
as the proposed addition would infringe one of their bye-laws, which 
provided that “every person who shall erect a new domestic 
building shall provide in the rear of such building an open space 
exclusively belonging to such building and of an aggregate extent 
of not less than one hundred and fifty sq.feet.” BAILHAOGE, d., 
held that the bye-law was unreasonable and therefore bad inas- 
much as M% was obviously impossible to provide an open space at 
the rear of anew building which consisted of an addition to an 
existing building. 
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NOTES AND CUTTINGS. 


We are indebted to Mr. Joseph Heighton for the following 
extracts from his recent book called Legal Life and Humour. Com- 
meht is unnecessary. i, eons 

The accusation which has often been levelled against Judges 
that they cling to the court too long, and should seek retirement 
or be compelled to retire long. before they do, reminds one of a 
story told of Sir William Wightman, who held office in the old 
Oourt of Queen’s Bench far beyond the prescribed time. But at 
last, on the eve of the long vacation, he took a sort of farewell of 
his brother Judges. However, when the court sat again he turned 
up smiling at Westminster Hall. l 

“Why, brother Wightman,” said Sir Alexander Cockburn, 
“ you told us that you intended to send in your resignation to the 
Lord Chancellor before the end of August.” 

“So I did,” said Sir William “ but when I went home and told 
my wife she said : 

“¢Why William, what on earth do you think that we can do 
with,you messing about the house all day? So you see I was 
obliged to come down to court again.’ ” 





There is another story told of Lord Coleridge and it is still more 
amusing :— : 


« An action was being tried before him for damages for the. 


death of a sheep dog, a winner of many prizes at bench shows, and 
counsel for the defence was endeavouring to show that the dog had 
‘had his day,” and that damages should be nominal. Lord Cole- 
ridge, however, was sweetly slumbering, and counsel felt the neces- 
sity for rousing him, if possible. So, gradually raising his voice 
he asked one of the plaintiff’s witnesses: 

e “ Is it your experience, as an exhibitor, that when an old dog 
has taken his place regularly on the bench for many years he gets 
sleepy and past his work ?” The laughter that followed had the 
desired effect.” | i 

“A wise old lawyer of our own time, looking over the shquider 

of a pupil who was engaged in writing an opinion on some” appar- 
ently simple question, ran his pen through the words, “J am 
clearly of opinion,” which the novice had written, “ My young 
friend,” he said, “ never write that you are clearly of opinion on 
any question of Jaw. When you have my years and experience 
the question you will always have to determine is, on Which side 
the doubt predominates.”—The Lawyer and Magistrate. 
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Hinpv Law as ADMINISTERED IN Beırisa Inpra. By Bir 
Ernest John Trevelyan, D. ©. L., Second Edition, Revised, Thacker 
Spink & Co., Calcutta, 1917. Price Rs. 20. 


We welcome with pleasure the second and revised edition of Sir 
John Trevelyan’s well-known book on Hindu Law.- Itis a tried 
friend of the Profession and we need not say mach in its praise at 
this time of day. In lucidity and skill of arrangement and acen- 
racy of statement it can hardly be surpassed by any other legal text-- 
book on the subject. This edition has been brought up-to-date. All 
the recent cases have been noticed, and their full effect brought oùt 
with rare exceptions. For instance while discussing the recent case 
of Sahu Ram Chandra v. Bhup Singh, [1917] 15 A. L J. R., 437, the 
author overlooks the dictum of Lorn Suaw about the pious liability 
of the Hindu gon which has been perplexing the Indian Courts 
and has already led to a conflict of authority. The citation of eases 
ao far as we can see is complete except that all non-official reports 
(but two favoured ones) have been ignored. But these are minor 
points and we have no doubt that this work will continue to occupy 
the leading position it does in the lawyer’s library. The get-up is 
excellent. . 





Tage Cops or Civin Proogpurs, Beine Aor V or 1908, wıra 
ExPLåNaTORY Nores anD CommenrtarRrws. By D. F. Mulla, M. A., 
LL.B., Students Edition, Bombay, N. M. Tripathi & Co., 1918. 
Third Edition. Price Rs. 6-8-0. l 


It has always appeared to us that Mr. Mulla’s various law books 
for the use of students are almost perfect of their kind. With lucid 
exposition of the underlying principles supported by reference to 
the leading authorities on the subject they are not over-laden with 
cases. His Student’s edition of the Oode of Civil Procedure is 
excéefliggly well done. Notes are clear and well adopted for the 
coniprehension of a beginner in legal studies. In this edition the 
recent cases up to the end of 1917 have been duly noticed, and the 
rulés framed by the various High Court’s under section 122 of 
the Code have been reproduced in the Appendix. We have no 
doubt thé present edition will prove as usefuland as popular as 
any of its predecessors. The book is exceptionally well printed 
and got-up. i l 
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JUDICIAL INTERPRETAIIONS OF TeRas AND Laws or Britisn 
InpiA, Civ. By Lalit Mohan Ghose, B.L., Vakil High Court, Two 
Vols. 1917, Calcutta, Messrs. Thacker Spink & Co. Price Rs. 12. 


This is the first work of its kind in Indian legal literature and 
will, we trust, meet a long felt need. It is described by the author 
asa treatise containing judicial interpretations of words, phrases, 
atd expressions occurring in Indian Enactments, deeds, text-books of 
Hindu and Mohammedan Laws ; and also such Subjects and Prin- 
‘ciples of law as rest on such Interpretations and are of constant appli- 
cations in Indian Courts with a historical review of the case-law on 
each.” The task which the author set to himself was rather ambi- 
tious but he has carried it ont with a reasonable amount of success. 
It covers practically the whole field of Indian Case-law and Mr, 
Ghose-has spared no pains over his work. The words and phrases 
are dealt with in alphabetical order with a reference to the 
section of the Act (if any) where they occur, then follows a succinct 
definition or explanation supported by reference to the authorities 
in point. On-various questions where there is conflict of judicial 
opinion the history of the law on the.point is treated with greater 
fullness in foot-notes. There are several Indexes. Index A is an 
Index of statutory terms as interpreted by the courts, Indexes B & 
C contain the words in Indian deeds and text-books of Hindu and 
Mopammedan Laws respectively. The remaining two are subject 
Indexes, one of the subjects and principles of Jaw dealt with in the 
book, the other summarises the Interpreted Laws under the various 
provisions of the important Indian Acts. There are frequent refer- 
ences to the author’s projected work “ the Annotated Index of Dis- 
approved Cases” which has not yet been published. The present work 
is confined to the civil law, the interpretations of terms occurring in 
the criminal law will, it is said, be published in a separate volume. 
We have read the book with interest and profit. In the first edition 
it would be unreasonable to expect perfection, the more so, when 
one has regard to the enormous litigation of the most varying kind 
in sucha country as India. To take a single instance the judicial 
interpretations of the words and terms appearing in wajtb-ul-arzes 
“in these Provinces relating to pre-emption would fill a small volume. 
Then again the number of enactments, Imperial and Local, is so 
large as to require a book almost for themselves for satisfactory treat- 
ment. It is but natural that in a first venture like this, cases should 
have escaped notice. For example we do not find any reference to 
the leading case of Kamta Nath vs Chairman Municipgl ¢ Board 


- Allahabad, where Knox, d., defines the meaning of the word “ erect” 


occurring in section 87 of the U. P. Municipalities Act (I of 1900). 
Such omissions are but naturel and will, we hope, be remedied in 
the next edition. To save space, may we suggest to the learned 
author that long disquisitions in a book of this nature ‘Op auch con- 
tentions topics as ‘res judicata are out of place. They cannot but be 
fragmentary and elementary and cannot, in our opinion, serve any - 
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PARTIOULARS. 


The subject of Particulars is dealt within Order 6 of the Code 
of Civil Procedure which deals'with pleadings and not in Order 11 
which deals with the subject of discovery ang inspection; yet parti- 
culars ‘are also a branch of discovery. Rule 4 of Order 6 provides 
that in all cases in which the party pleading relies on any misrepre- 
sentation, fraud, breach of trust, wilful default or undue influence 
and “in all other cases in which particulars may be necessary 
beyond such as are exemplified in the forms aforesaid particulars 
(with dates and items if necessary) shall be stated in the pleading.” 
Tt will be noticed that the rule is silent as regards the case of a 
plaintiff suing for accounts nor is any’ assistance to be derived 
on referring to the forms, as these do not-specifically provide for 
particulars. The Bombay High .Court' has framed rules. for the 
guidance of litigants and Rule 88 provides that in case of debt, 


there shall be annexed to and filed with the plaints bill of parti- 


culars of the plaintiff's demand, 


The subject can be considered in reference tona claim toa 
general account and in reference to a claim to. a specific account. 
Itis now well settled by the authorities that when the plaintiff 
claims a general account, he need not give particulars of the sums 
which he eays the defendant has received to his use ; if however a 
specific amount is claimed, particulars must be given. The decided 
“eases further go to show. that the mere asking for an account will 
not prevent the court ordering particulars, but if the court is 
satisfied that an account mast be taken, it will not order particu- 
lara. The party from whom particulars are sought often declares 
that he cannot give any further information or that he cannot do 
so without laborious research: Such objections, if—genuins, are 
often met by an order that -he shall deliver forthwith fhe best 
particulars which he can at present give, with liberty to supple- 


- ment them not Jess than 14 days before the trial. 


Augustines v. Nerincka, [1880] 16 C. D., “13 was tan action by 
a legal personal representative in respect of advancem alleged to 
have been made by her intestate, under an agreement- in the 
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nature of a partnership agreement and sought to establish a lien upon 
a certain fund, of what should be found due. The defendant applied 
for particulars of the sums advanced and the times when they 
were advanced. On the ground that no specific sum was claimed 
and only an account was asked for, JesseL, M. R. declined to order 
particulars. Another case in point was that of Blackie v. 
Ormastein, (1884, 28 C. D., 119) which was a claim by executors 
to recover one-half of a sum of £16,233-9-7, alleged to have 
been paid by their testator and themselves and for which they 
sought to hold the defendant liable to pay one-half. The defendant 
applied for particulars. Council on behalf of the executors con- 
tended that the question was one merely of amount and the onus of 
proof was on him to show what sums had been paid and there was 
no occasion for particulars. The matter was heard by Lorps 
Justices BAGGALLAY, Bowen and RY. Lorp Justrroz BAGGALLAY 
observed.—‘‘ lf the-action had been merely for an account of 
what the plaintiffs and their testator bad paid, I should have been 
‘ of opinion that an order for particulars ought not to be made. 
But that is not the case. The plaintiffs allege that they and their 
testator paid sums of money under the suretyship mentioned in 
the statement of claim and received various sums by way of 
contribution from other sources, and that after deducting sums 
so received, there remained due a balance of £16,233-9-7 of 
which alleged balance, they ask that the defendant may be de6éreed 
to pay one-half. Under a statement of claim in the present form 
I think particulars would be very useful for enabling the defen- 
dant to frame his defence.” The learned Judge observed that it 
was not the practice to order particulars when the plaintiff sought 
only a general account but it was otherwise where he asked for 
payment of a definite sum, and that the distinction drawn in 
Augustines v. Nerinckæ between claims for an account and claims 
for a definite sum, was sound and should be adopted. Likewise 
Bowen, J., observed that the case being for a specific sum, made up 


of items presumably not known to the defendant, particulars were 
of course. 


An objection of a different character, to the giving of paril-™ 
culars was taken in Kemp v. Goldberg, [1887] 36 O. D, 505, This 
was a redemption action filed by the mortgagor against the mort- 
gagee. The latter put in a counter-claim, in the course of which 
he stated:—‘ The defendant has since the date of the sale, receiy- 
od dévers sums in respect of the moneys due to him on open 
account as aforesaid, but after giving credit for all moneys so 
reocived, a large balance is still due and owing from the plaintiff 
to the defendant.” In showing cause against the mortgagor’s 
summons for particulars, the defendant contended that in a mort- 
gage agtior when an account is asked for, no particulars should be 
ordered, &s to do so would in fact be anticipating an account that 
must be taken. Nort, J. disallowed this contention. In- the 
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course of his judgment he said.—‘* This is a claim for a definite 
sum and nothing else. It seems to mea case in which common 
sense requires that the defendant who has the sole means of 
knowledge, should state what he has received. The plaintiff will 
have the opportunity if he knows the amount, of paying off the 
balance claimed, It does not seem to me that merely because an 
aceount is asked for particulars should be refused.” The matter 
received further elucidation in Godden v. Gorsten, [1879] 5 C. P. 
D., 17, in which it was held that the plaintiff may be ordered to 
give particulars of items which are, in his claim, placed to the 
credit of the defendant, citing the opinion of COOKBURN, C. J. in 3 
Q. B. D., p.9 that a party who was placed in the predicament of 
being liable to have a Judgment signed against him summarily, 
was entitled to have sufficient particulars to enable him to satisfy 
his mind whether he ought to pay or resist. Lorp COLERIDGE said: — 
“here the credit being general and the items various, and tho 
total put at a lump sum, it was evident that the defendant 
not only may not know but apparently does not know which of 
the items these credits are given for, still less does he know 
what particular sums the plaintiff has allocated to separate items, 
and if the defendant wanted to plead payment or set-off it is 
essential that he should know what items the plaintiff has given 
him credit for. No hardship is see on the plaintiff by making 
him’ bring out the credits into £-s-d for he must know and can 
easily state, how the specific sum for which he gives credit is 
made up.” 


The following two cases which were between principal and 
agent show the dividing line. In general Stock Eechange v. 
Bethel, (1885-6, 2 T. L. R., 683) the defendant alleged that he 
had employed the plaintiffs as his agents for the sale and purchase 
of stocks through brokers on the Stock Exchange. The plaintiffs 
had rendered him accounts and when the transactions had ceased, 
sent him on a balance of account. The defendant pleaded that 
the plaintiff had not bought and sold stocks, as authorised by him 


êm ut had themselves speculated in them, and that they had given 


fictitious accounts and he sought to obtain particulars from them 
the dates of the purchases and sales, and the names of the persons 
to or of whom the shares had been sold or bought by the brokers 
employed by them on the Stock Exchange, of the amounts paid 
by them on his behalf and the mode of payment of such money. 
The court held that the only question between the parties being 
whether or not the plaintiffs acted within the authority given 
to them by the defendant, he was not entitled to the particulars 
for which he asked. On the other hand in Litch v. Albot, (31 C. D., 
374) the plaintiff alleged that he had employed the defendant 
as a stock broker, but that the defendant had in many of the 
transactions dealt with himself as principal and had also charged 
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the plaintiff with moneys not paid. The plaintiff delivered inter- 
rogatories asking for the particulars of the dealings on behalf of 
the plaintiff and the names of the persons with whom defendant 
had dealt and the amounts paid. The defendant refused to answer 
on the ground that the plaintiff was not entitled to this informa- 
tion until after decree. The court held that having regard to the 
relation between the parties which was that of principal and agent, 
though there were no particulars of the fraud alleged, the plaintiff 
was entitled to discovery in order to enable him to give details of. 
the fraud alleged. 


A number of cases have been decided in England on the 
sufficiency or otherwise of “special endorsements” within the 
meaning of Order 3, rule 6, which help to elucidate the principles 
underlying the question. In Walker v. Hicks, (L. P, Rep, 37; 
N. 8. P., 329) a writ was endorsed as follows :—#£399 the defen- 
dants share or contribution to payment of certain bills and Pro- 
missory notes on which he and the plaintiffs were jointly liable 
and which bills and notes have been taken up by the plaintiffs 
on the joint account of themselves and the defendant. ‘The 
court held thisto be an insufficient endorsement.” Similarly in 
Parpaite Freres v, Dickinson, (38 L, T. R., N, 8., 178) a writ was 
endorsed as follows:—“‘ The plaintiffs’ claim is £2,323 being 75% 
of the invoice price of goods supplied by the plaintiffs to*the 
defendant, under an agreement entered into between the plaintiffs 
-and the defendant in or about March, 1877, whereby the plaintiffs 
agreed to consign the said goods, to the defendant’ for further 
consignment by the defendant to Australia ;” this was held 


insufficient to enable the plaintiff to sign final judgment under 
Order 14. l 


The Code does not provide for penalising a party for dis- 
obeying the rule as to giving particulars, in the way the law 
allows in England, In Davey v. Bentink, (1893, 1 Q. B. D., 185) 
which was a suit for services performed and money paid by the 
plaintiffs for the defendant at his request and on an account stated, a 
the court ordered particulars and when the particulars giver! 
were not satisfactory, the court dismissed the plaintiff's suit. 


The Indian Reports are singularly, devoid of cases on this 

° branch of pleadings. It may therefore be permitted, to express 

the ie that the courts will encourage particulars on the prin- 

ciples oewell settled in England, thereby simplifying matters in 

issue and saving unnecessary costs to litigants, of protracted 
hearings. 


NAYAN H. PANDIA. 


~ 
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CASES AND COMMENTS. 


Salamat Zamin Begam v. Masha-allah Khan, [1917] I. L. R., 40 
s AIL, 187. 


The learned Judges while agreeing in the ultimate order passed 
differ in effect in their answer to the crucial point in the case viz., 
‘‘ Can there be a parole exchange of properties worth Ks. 100, or 
more in spite of Sections 54and 118, Transfer of Property Act.” 


Watsa, J., answering it in the affirmative and Piagorr, J., in the 


negative. With all respect, it is submitted that the view of Warsa, J. 
is open to question. The learned Judge thinks that the dicta of 
the Privy Council in I. L. R., 44 Cal., 542, have the effect of over- 
riding the clear provisions of a statute like Seotions 54 and 118, 
Transfer of Property Act. Admittedly by virtue of a registered 
instrument of sale the title to the property in question had passed 
to the plaintiff in the case. How then can the defendant who has 
acquired no title to-it by any means known to law resist the claim 
for possession on the part of the legal owner of the property. 
The learned Judge rests his decision upon the English doctrines of 
equity and upon what he calls the general principles of law in this 
country which have no place where there is a rigid codified enact- 
ment. It is said that the defendant does not rely upon a document 
of transfer but upon the complete performance of a contract of sale 
by exchange. What exactly the learned Judge means by ‘ comp- 
lete performance’ is not clear but it is safe to assert that in the 
absence of a conveyance as required by section 54 of the Transfer 
of Property Act the transaction has not advanced beyond the 

stage of a contract of sale. The learned Judge says that section 
of the Transfer of Property Act. does not prohibit veeting of title or 
interest in-property unless effected by a formal transfer. It is 
difficult to accept this position in the face of that section which 


@mestnies ‘A contract of sale does not of itself create any interest 


in or charge on such property.’ The object of this provision really 
seems, to be to prevent the application of the legal effects of a 
contract of sale in England to such contracts in this country. 
Strong reliance is placed upon the decision of the Privy Council 
in I. L. R., 42 Cal., 807. The point involved in the case ghortly 
was this. There was a compromise in a suit which with feference 
to certain portions therein required registration. The questicn 
was whether the absence of registration could be cured by the acts 
and subsequent: conduct of the parties. Their Lordships held in 
the affirmative. That was.not.a,case under the Transfer of Pro- 
perty Act and in fact the transaction in question there“ was before 
the enactment of the Transfer of Property Act. 
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The learned Judge relies upon a previous decision of himself 
and TUDBALL, J. in I. L. R., 39 All., 696. That was also a case 
under the Registration Act. 


Reference is made to I. L. R., 24 Bom., 400. 


* In that case the difficulty was solved by a registered conveyance 
having been taken during the pendency of the suit. This very 
question came up for decision in a more recent case in the Bombay 
High Court reported in I. L. R., 39 Bom., 472. BATOHELOR, J., 
held as follows :— 


‘Tf the question had to be decided on grounds of general prin- 
ciple or reference to equitable doctrines much might be said in 
favour of the decree of the District Judge. But the question as 
it seems to me is not open to be decided upon any such broad prin- 
ciples but is concluded by the express words of the statute govern- 
ing such traneactions viz., section 54 of the Transfer of Property 
Act.’ The question has been discussed at considerable length and 
decided by a Full Bench of the Madras Higb Court in I. L. R., 29 
Mad., 336. BATOHELOR, J. has followed it unreservedly. It cannot 
be said Waist, J. has sufficiently met the grounds of the decision 
in 29 Mad., 836. True, a Full Bench of the Bombay High Court in 
I. L. R., 41 Bom., p. 438 have held that an agreement to sell cou- 
pled with delivery of possession would be an answer to a suit» for 
ejectment like the present one ; but they restrict their decision to 
cases where the agreement was enforceable on the date of the suit. 
The remedy of the defendant in a case of that kind is pointed out in 
the 29 Mad., case to lie in a suit for specific performance pending 
the suit for ejectment and an application for both the suits being 
tried together. 


But in the present case there was no subsisting claim for 
specific performance on the date of the suit. The learned Judge 
referred to I. L. R, 38 Mad., p. 519 ; but disposed of it by saying 
merely as it follows the so-called Full Bench decision in 29 
Mad., 336. 


Piccort, J. has definitely held that the dicta of the Privy 
Council in 42 Cal., p. 807 do notapply to the facts'of the present 
case, there has been no valid transfer of the property in dispute by 
way of exchange and that plaintiff is the legal owner thereof; but 
curiously enough has also held the defendant is entitled to bein 
possessien by virtue of the agreement. Beyond the fact that the 
case on hand is a hard one there appears to be no legal warrant for 
this conclusion. 


It is to be hoped that the Legislature will take up this point 
for consjderation and amend the sections concerned by making the 
matter clefter and thus put it beyond the range of controversy. 


o at 
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Company—Memorandum of Association—Ltegisiration, effect of. 
Cotman v. Brougham, [1918] A. 0., 514. 


The memorandum of association of a company is, among other 
things, required to state the objects of the company, that is to say, 
the purpose or purposes for the attainment of which it is being 
formed. A strict compliance with the law is necessary as it is well 
settled that the company is in law incompetent to enter into and 
cannot be bound by any transaction outside the objects so specified. 
Such statement, as pointed out by Lorps PARKER and WRENBUAY 
in the cage under notice, serves two purposes. ‘“ The first is that 
the intending corporator who contemplates the investment of his 
capita] shall know within what field it is to be put at risk. The 
second is that any one who shall deal with the company shall 
know without reasonable doubt whether the contractual relation 
into which he contemplates entering with the company is one 
relating toa matter within its corporate object.” There is, of 
course, no statutory limit on the number of objects which may be 
specified in the memorandum. But what the Jaw requires isa 
statement of the objects of the company, and not of the powers to 
be exercised by the company in effecting them. The law intends 
that “ the company, if it be a trading company should by its 
memorandum define the trade, not that it should specify the 
various acts which it should be within the power of the company 
to do in carrying on the trade.” It is obvious that ‘the inclusion 
in the statement of objects in the memorandum of vast and unlimit- 
ed powers to do every thing conceivable under the sun is in sub- 
stance a fraud on the law and ought not to be permitted. The 
evil becomes the greater in that when once the certificate of incor- 
poration is granted by the Registrar, it is conclusive and the courts 
have no power to examine into the propriety of the memorandum. 
(See section 24, Indian Companies Act, 1913). Lorp WBRENBURY 
strongly condemns “ the pernicious practice of registering memo- 
randa of association which, under the clause relating to objects, 


em, Contain paragraph after paragraph, not specifying or delimiting 


‘the proposed trade or purpose, but confusing power with purpose 
and indicating every class of act which the corporation is to have 
` power todo” with the result that the funotion of the memoran- 
dum is iaken to be “not to specify, not to disclose but to bury 
beneath a mass of words the real object or objects of the company 
with the intent that every conceivable form of activity. shall be 
found included somewhere within its terms.” Thus in the oase 
under notice the memorandum contained an objects clause with 
thirty sub-clauses enabling the company to carry on almost every 
conceivable kind of business which a company could: adopt. But 
the company having been duly registered it was held that the only 
jurisdiction of the court was to construe the memorandum and to 
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see whether the disputed transaction was or was not intra vires the 
company having regard to the plain meaning of the langaige 
used in the memorandum. l 





_ Principal and agent—Appropriation of Principal's money by agent 
to his own use. 
John v, Dodwell and Co. Ltd., [1918] A. C., 563. 


The plaintiffs authorized the manager of their business at 
Colombo to draw chaques in their names upon their banking ac- 
count for the purposes of the business. In 1909 and 1910 the 
manager bought shares oa his owa behalf through the defendants 
as brokers, and in paymsnt of the prica fraudulently gave them 
cheques drawn by him upon the plaintiffs’ account. The defen- 
dants received the amount of the cheques without fraud but with 
knowledge that the minager, without apparent authority, was 
drawing for his own purposes upon the plaintiffs’ funds. The 
defendants paid over the receipts (except a small part) to the 
sellers of the shares. The plaintiffs did not discover the fraud of 
their manager until October, L91L. In January, 1913, they 
sued the defendants in Osylon to recover the amount of the 
cheques. Held that the action lay. “ When an agent is entrusted 
by his principal with property to be applied for the purposes of 
the latter, and to be accounted for on that footing, ha is, by virtue 
of doctrines which apply under the law of Oeylon, as they do 
under the law of this and other countries, in a fiduciary position, 
and any third-person taking from the agenti a transfer of the pro- 
perty with knowledge of a breach of duty committed by him in 
making the transfer holds what has been transferred to him under 
a transmitted! fiduciary obligation to account for it to the principal. 
That there is no privity of contract between him and the principal 
does not make any difference, for the title does not rest on con- 
tract. The propsrty belongs to tha latter in the contemplation of 
courts which administer equity, whether in the form in which the 


Court of Chancery in this country applied it to trust, or in these 


form which later developments of the Roman Law have recognized.” 
The money received by the defendants was trust money and having . 
bsen reosived by them with notice of the trust affecting it, they 


-were bound to account for it to the plaintiffs. 





e 
Hire— Purchase agreemeni—Option to purohase==Sale by hirer, 
effect of. 
Whiteley, Ltd v. Hilt, [1918] 2 K. B., 115. 


This case-turned upon the true meaning and effect of hire- 
purchase agreement now in so common use. The plaintiffs let a 
piano to V under a hire-purchase agreement which provided that 
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periodical payments were to be made for the hire and that the 
hirer might become the owner upon paying all tho instalments, 
but that until the last of the instalments was paid she was to 
remain a bailee only. The hirer was further, not to remove the 
piano without the consent of the plaintiffs, and in case of breach 
of the agreement by the hirer the plaintiffs were entitled to retake 
possession, the hirer could, on her part, terminate the agreement 
. at any time by returning the piano. The hirer paid several in- 
stalments, and on a certain date, at a time when she was not in 
default, she sold the piano to the defendant. Subsequent instal- 
ment, not having been paid by the hirer, the plaintiffs demanded 
a return of the piano. The defendant offered to pay the balance 
of the hire-purchase money, but refused to return the piano. In 
an action of detinue and conversion, the plaintiffs were held entitl- 
ed to a return of the piano or its full value. Until the payment of 
the last instalment the hirer was a mere bailee and had no right to 
assign. By wrongfully selling the piano she had repudiated the 
agreement, and neither she nor her transferee could subsequently 
fall back upon it. “Sse also Helby v, Mathews, [1895] A. C., 471 
at 481. 


Contract —Commission payable for obtaining benefit from Government 
—Void as opposed to public policy. 


Montefiore v. Menday Motor Components Company, [1918] 2 K.B., 241, 


“ Itis contrary to public policy that a person should be hired 
for money or yalaable consideration to use his position and in- 
fluence to procure a benefit from the Government, and a contract 
for that purpose is therefore illegal and void” per SHEASMAN, d. 
In the case under notice the plaintiff sued for money alleged to be 
dua to him as commission for introducing capital for the company, 
and it was found that the true consideration for the giving of 


ew jhe note was that the plaintiff should use his position and the 


Value of his good word in favor of the defendants in getting 
Government assistance in the form of money or contracts, The 
bafgain batween the parties was the recommendation by the plain- 
tiff, for a pecuniary consideration, of the merits of the defendants 
and the exercise of the inflaence of the plaintiff with servants of 
the Crown in order to induce an advance of public money to the 
defendants for the securing or the obtaining of Goveramant con- 
tracts. SHEARMAN, J., held that the contract was illegal and void 
as contrary to public policy and that it was the daty of the Judge 
to take the objsotion, evan if the defendints had omitted to do 80, 
by accident or desiga. Itis submitted that the rale has been too 
widely stated. It is directed not only against the use oP improper 


14 J 
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influence, but would cover the case of even honest persuasion. If 
no attempt is made or intended to be made to bribe or otherwise 
improperly approach public servants, if their discretion is left 
‘absolutely unfettered, if, all that is intended is, that a person, who 
has, by reason of his position, access to public officers, should 
place, for a consideration, in the fairest light the claims of a party 
to Government patronage, without the use of any indirect means 
whatever, the transaction would not appear to be open to any rea- 
sonable objection. Public policy does not imperatively demand- 
that none but disinterested persons should presume to advise or 
persuade public servants for a definite end. It is said that the law 
looks to tendencies and strikes at all suchagreements indiscriminate- 
ly for the general good. See Ledu Coachman v. Lliralal Bose, 43 
Cal., 115. But no definite authority can be found in support of 
the rule as extended by SitwarMan, J., and nothing can be more 
unsafe than to invent new heads or even sub-heads of public policy. 


Cf. 
Pichakutty Mudali v. Narayanappa Aiyan, 2M. H. C., R., 243 and goo. 
[1918] 84 Mad, L.'J., 282 


Specific leyacy of Stocks to debtor to testatriv—~Claim by eweculor 
of right of retainer. 


In re Savage Cull v. Howard, [1918] 2 Ch., 146. 


It is well-settled that an exeoutor of a creditor is entitled to 
retain a sufficient part of a legacy given by the creditor to the 
debtor, to pay a debt due from him to the creditor’s estate. Such 
a right is rather a right to pay out of the fund in hand, in other 
words, a right of retainer than a right of set-off. The right of 
retainer can only be exercised in respect of a debt which is due, 
and against a cross-payment to the debtor. ‘There is no right ofa 
retainer out of a specific legacy or out of a specific gift of free-hold 
or lease-hold property. If what the executor holds for the legates 
is not money he cannot pay himself the debt out of it by way of 
retainer, nor has he any lien over the property bequeathed. The 
mere fact that the debt due is statute barred is immaterial and 
does not prevent the exercise of the right of retainer. Where, 
therefore, a testator, by her will specifically bequeathed sums of 
Colonial Stocks to Æ., who had borrowed £500, from her and had 
not re-paid it, and whose debt was statute-barred, SARGANT, J. held 
that the amount of the debt could not be retained by the debtor out 
of the stools, as what the executor held was not money—although 
it was something easily turned into money. 
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NOTES AND CUTTINGS. 





LIBERTY OF PEOPLES. 


The following address was delivered on July 4th, 1918, at the 
Tomb of Washington, Mount Vernon, Before Representatives of 
Thirty-three Nations and Peoples Allied to Oppose the Teutonic 
Powers By Woodrow Wilson, President of the United States. 


Gentlemen of the Diplomatic Corps and My Fellow-citizens : 
I am happy to draw apart with you to this quiet place of old 
counsel in order to speak a Jittle of the meaning of this day of our 
Nation’s independence. The place seems very still and remote. 
It is as serene and untouched by the hurry of the world as it was 
in those great days long ago when General Washington was here 
and held leisurely conference with the men who were to be agsociat- 
ed with him in the creation of a Nation. From these gentle slopes 
they looked out upon the world and saw it whole, saw it with the 
light of the future upon it, saw it with modern eyes that turned 
away from a past which men of liberated spirits could no longer 
endure. It is for that reason that we cannot feel, even here, in 
the immediate presence of this sacred tcmb, that this isa place of 
death. It was a place of achievement. A great promise that was 
meant for all mankind was here given plan and reality. The 
associations by which we are here surrounded are the inspititing 
associations of that noble death which is only a glorious consum- 
mation. From this green hillside we also ought to be able to see 
with comprehending eyes the world that lies around us and con- 
ceive anew the purpose that must set men free. 


It is significant—significant of their own character and purpose 
@me and of the influences they were setting afoot—that Washington 
and his associates, like the Barons at Runnymede, spoke and acted, 
got for a class, but for a people. It has been left for us to see 
to it that it shall be understood that they ‘spoke and acted, not 
for a single people only, but for all mankind. They were thinking ° 
not of themselves and of the material interests which centred in 
the little groups of Jand-holders and merchants and men of affairs 
with whom they were accustomed to act, in Virginia and the co- 
lonies to the North and South of her, but of a people which wished 
to be done with classes and special interests and the authority of 
men whom they had not themselves chosen to rule ovér them. They 
entertained no private purpose, desired no peculiar priyilége. They 
were consciously planning that men of every class should be free 
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and Amerioa a place to which men out of every nation might resort 
who wished to share with them the rights and privileges of free 
men. And we take our cue from them—do we not? We intend 
what they intended. We here in America believe our participation 
in this present war to be only the fruitage of what they planted. 
Our case differs from theirs only in this, that it is our inestimable 
privilege to concert with men out of every nation who shall maRe 
not only the liberties of America secure but the liberties of every 
other people as well. Weare happy in the thought that we are’ 
permitted to do what they would have done had they been in our 
place. There must now be settled, once for all, what was settled 
for America, in the great age upon whose inspiration we draw to- 
day. This is surely a fitting place from which calmly to look out 
upon our task, that we may fortify our spirits for its accomplish- 
ment. And this isthe appropriate place from which to avow, 
alike to the friends who look on and to the friends with whom we 
have the happiness to be associated in action, the faith and purpose 
with which we act. 


This, then, is our conception of the great struggle in which we 
are engaged. The plot is written plain upon every scene and every 
act of the supreme tragedy. On the one hand stand the peoples of 
the world—not only the people actually engaged, but many others, 
also, who suffer under mastery but cannot act; peoples of måny 
races and in every part of the world—the people of stricken 
Russia still, among the rest, though they sre for the moment 
unorganized and helpless. Opposed to them, masters of many 
armies, stand an isolated, friendless group of Governments, who 
speak no common purpose, but only selfish ambitions of their own, 
by which none can profit but themselves, and whose peoples are 
fuel in their hands ; Governments which fear their people, and yet 
are for the time being sovereign lords, making every choice for 
them and disposing of their lives and fortunes as they will as well 
as of the lives and fortunes of every people who fall under their 
power-—Governments clothed with the strange trappings and the 


primitive authority of an age that is altogether alien and hostile to” 


our owo., The Past and Present are in deadly grapple, and the 
peoples of the world are being done to death between them. ` 


There can be but one issue. The settlement must be final. There 
can be no compromise. No halfway decision would be tolerable. 
No hal way decision is conceivable. These are the ends for which 
the associated peoples of the world are fighting and which must be 
conceded them before there can be peace: 


I—The destruction of every arbitrary power anywhere that 
can separately, secretly, and of its single choice disturb the peace 
of the wofly or, if it cannot be presently destroyed, at the least 
its reduction to virtual impotence. 
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IT.—The settlement of every question, whether of territory, of 
sovereignty, of economic arrangement, or of political relationship, 
upon the basis of the free acceptance of that settlement by the peo- 
ple immediately concerned, and not upon the basis of the material 
interest or advantage of any other nation or people which may 
desire a different settlement for the sake of its own exterior 
influence or mastery. 


ITI.—The consent of all nations to be governed in their con- 
duct toward each other by the same principles of honor and of 
respect for the common law of civilized society that govern the 
individual citizens of all modern States in their relations with one 
another; to the end that all promises and covenants may be 
sacredly observed, no private plots or conspiracies hatched, no 
selfish injuries wrought with impunity, and a mutual trust establish- 
ed upon the handsome foundation of a mutual respect for right. 


IV.—The establishment of an organization of peace which 
shall make it certain thatthe combined power of free nations will 
check every invasion of right and serve to make peace end justice 
the more secure by affording a definite tribunal of opinion to which 
all must submit and by which every international re-adjustment 


that cannot be amicably agreed upon by ‘the peoples directly con- 


cerhed shall be sanctioned. 


These great objects can be put into a single sentence. What 
we seek is the reign of law, based upon the consent of the governed 
and sustained by the organized opinion of mankind. 


These great ends cannot be achieved by debating and seeking 
to reconcile and accommodate what statesmen may wish with their 
projects for balances of power and of national opportunity. They 
can be realized only by the dertermination of what the thinking 
people of the world desire, with their longing hope for justice and 
for social freedom and opportunity. 


ms I can fancy that the air of this place carries the accents of such 


‘principles with a peculiar kindness. Here were starte: forces 
which the great nation against which they were primarily directed 


at first regarded asa revolt against its frightful authority, but . 


which it has long since seen to have been a step in thé liberation of 
its own people as well as of the people of the United Stateg: and I 
stand here now to spesk—~speak proudly and with confidefit hope— 
of the spread of this revolt, this liberation, to the great stage of 
the-world itself! The blinded rulers of Prussia have roused forces 
they knew little of—forces which, once roused, can never be 
crushed to earth again ; for they have at their heart-an inspiration 
and a purpose which are deathless and of the very stuff of 
triumph—( Chicago Legal News). 
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ADDRESS OF PRESIDENT or Law SOOIETY IN ENGLAND ON 
ARBITRATION PROOEEDINGS. 


Mr. Samuel Garrett, President of the Law Society in England at 
the annual meeting of the society in giving an account of the arbitra- 
tion proceedings which are now so common among mercantile and 
trade associations for settlement of disputesand differences that arise 
out of contracts Js reported to have said:—‘ In all democratic coun- 
tries lawyers necessarily and properly take a large share in the busi-. 
ness of Government and legislation. In autocracies it is not so, 
but we all hope that the days of autocracy in civilized countries 
are numbered. It is not an accident that of the last twelve Presi- 
dents of the United States, from Lincoln downwards, eight have 
been lawyers, or that the law since the establishment of the third 
French Republic has always been and is still largely represented 
in the Government of our friends and Allies across the Channel, 


“or that in our own country for the last ten years a Prime Minister 


of one branch of legal profession has been succeeded in his high 
office by a member of the other branch, and that other ministerial 
offices are largely filled by lawyers: ‘The more complicated hu- 
man relations become the more the need of the lawyer in the work 
of Goyérnment. ‘The first pre-requisite of reform in any branvh 


_of Government is knowledge of what the existing law is and what 


effect any proposed change in one department is likely to have *on 
other departments. Yet to judge by the popular-outcry one might 
think that it would be to the public benefit to be rid of lawyers 
altogether in politics. Sneers at the “ legal” type of mind or at 
“« lawyer-ridden ” Governments are part of the stock-in-trade of 
the popular press. They express a real popular feeling which we 
must recognize and account for and alter if we are to fulfil satis- 
factorily the functions for which we exist. The feeling is not 
without justifieation in the existing state of affairs. It cannot be 
denied that the training, the traditions, the organization and the’ 
outlook of the legal profession in this country are such as natural- 
ly produce the state of popular sentiment which I have endea- 
youred to describe, It is a somewhat melancholy admission to™ 
make atthe end of one’s career, but I make it in the hope tht 
the younger members of our profession to whom the future belongs 
will see to it that at the end of their career they will not need 
to make any such confession. Old-fashioned, not to say archaic, 
systems, however interesting on historical and sentimental grounds, 
must be ¥ scrapped.” There will bè no place for them in our recon- 
structed society. The reforms in order to be effectual must be dras- 
tic, and should, as it seems to me, be directed to two objects, viz., 
(1) the education and organization of the legal profession; and 
(2) legal, procedure.” 

sE 
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Tor SeLeoreD Derorsions or Tae Carer Court, BENARES 
‘Srarn, Vol. I, [1911-12]. Epıren by Kumuda Prasad, B. A., 
Vakil and Public Prosecutor, Benares State. First Edition. 1917. 
Price Rs. 5. 


A good test of a well-ordered polity lies in the efficiency of its 
administration of justice. And the published judgments of its 
courts give us the key to the formation of our opinions thereon. 
It was, therefore, a bright idea which induced Mr. Kumuda Prasad, 
B. A., to publish the judicial pronouncements of the Chief Court 
of the newly-formed State of Benares. In a well-written but 
modest introduction the learned editor makes known to us the 
reason which influenced him in undertaking this useful work. “In 
the absence,” says he of its own Legislature in the Benares State 
enacting its own formal rules of law for the State, these precedents 
may very well serve the purpose of the common law of the 
Benares State, and as such their importance cannot be overrated. 
With this view the editing of the leading cases decided by the 
Chief Court at Ramnagar has been undertaken.” We fully agree, 
and we have nothing but praise for the manner in which he has 
accomplished his self-imposed task. It is refreshing to learn that 
only choice decisions have been published, and the selection appears 
to have been made with scrupulous care. We note the expression 
“ leading cases,” but we are not quite clear as to its meaning as 
used here. A “leading” case, to our mind, is one which has 
stood the test of time and has remained unshaken inspite of what 
changes may have come about. We shall be glad to be informed 
as to which are the decisions here which may fairly be said to bear 

ethat stamp. We shall not, however, quarrel about mere words. 

ere are three sections in this volume, the first in the projected 

ies—Civil, Criminal and Revenue. The index and the table of 
cases prefixed to each section is full and comnlete, and the head note 
to each oase accurately expresses the purport of the decision. 


The getup leaves much to be desired. Misprints Meas very 
often, and the cover might have been better. These are minor 
blemishes and we hope that they will be duly attended to and re- 
moved when the second volume comes to be put into the hands of 
the public. Much depend upon external appearance. The price 
is moderate. We congratulate Mr. Kumuda Prasad wg his von- 
turo and wish him success. 
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STABLING’S QCoMMENTARIES ON THE InpIAN Lusuration Aor. 
As Apoprep ro Aor IX of 1908. Srxra EDITION REVISED AND 
BROUGHT UP-TO-DATE by R.S. Broomfield, I. C. S., Joint Judge, 
Ahmedabad. Bombay: N. M. Tripathi and Oo., book-sellers and 
publishers, 1918. 


‘Starling on limitation’ has deservedly attained the rank of 
a standard treatise on the law of limitation in British India and 
it is unnecessary therefore to say much in its praise. The present 
edition has been carefully revised and brought up-to-date ° 
if this can be legitimately said of a legal work which only notices 
cases reported in the official Indian Law Reports and the Bombay 
Law Reporter. Why the latter, of all the other non-official reports, 
should have been accorded this enviable distinction we are unable 
to say unless it be that the learned editor was particularly familiar 
with that publication. This self-imposed abstinence does detract, 
nota little in our opinion, from the usefulness of the present 
edition as a book of reference, We are not in favor of. indiscrimi- 
nate citation of all oases reported anywhere, but to shut-out deliber-- 
ately cases reported in non-official reports of long and recognized 
standing is unjustifiable. i 


Starling’s is a valuable commentary and the learned editor 
. appears to have bestowed considerable pains and industry in 
making the statement of the law and authorities as accurate énd 
as complete and the discussion as informing and suggestive as was 
possible within the narrow limits observed by him, We can only 
hope that the utility of the work will be enhanced, in future 
editions, by a more liberal use of the authorities on the subject. 
We should also like to point out that in our cursory perusal of the 
book we have came across some erroneous statements. For in- 
stance at page 46 in a discussion on the powers of the Managers 
of a joint Hindu family in regard to the provisions of section 
7 of the Limitation Act, a reference is made to the case of Shamra~ 
thi Singh v. Kishan Parshad, (I. L. R., 29 All, 311), which is 
apparently treated as a good authority on the subject, Asa matter 
of fact the Judgment of the High Court was reversed on appea 
to the Privy Council, (L. L. R., 33 All, 272). We trust s 
in-accuracies will be corrected in a future edition. The get f 
e is very neat. 
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MARRIAGE UNDER THE MOHAMMEDAN LAW. 


An exhaustive definition of ‘ marriage’ and a concise compari- 
‘sion of the various notions concerning the same under the prevailing 
- systems of law will not be inopportune. ‘ Marriage’ has been defined 
to bé‘ an act, ceremony, or process by which the legal relationship 
of hasband aad wife is constitated.” Ia these days the lawyer is 
mostly concerned with the forms and incidents appertaining to 
marriages in vogue among the Hindus, the Christians and the 
Mohammedans.- A description of the systems of marriage current 
amoag the Hindus and the Christians may be briefly dismissed 
without going into their various details. Under the Hindu Law 
marriage is purely a sacrament, a sanskar, and it is obligatory on 
those persons who profess the Hindu religion. Its performance 
and.completion are solely based on religion and it is intended for 
the procreation of a soa to deliver the father from the hell known 
as put. Among the Christians.-marriage is simply a civil contract 


- between the partios with certain rights and obligations arising 


therefrom. Itis nota religious act although itis solemnised by a 
clergyman with the pronouncement of some religious words. It is 
stated that in America marriage is neither a religious act nor a 


civil contract. 
Way tris, under tha Mohammedan Law, appsars originally to 


e been an act of Gol-worship. Itis laid down in Durr-ul- 
Mukhtar that ‘thera is no worship for the Mohammedans which has 
come down tothem from the time of Adam except faith (in God) 
and nikah (marriage).’ It appears that ths Mohammedan Lawegivers 
did not conceive of marriage without religious sanction. But later 
on they failed to develop ths religious side of marriage and gradu- 

~ally it came to be purely a civil contract. (See Tagore Law 
Lectures 1873 by Shyama Oharan Sarkar p. 291, where it is laid 
down that marriage among the Mohammedaans is not a sacrament but 





purely a civil contract). ‘Nikah’ in its primitive ve peal 


carnal conjanction, bat in the language of law it implies a pat¥icular 
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contract used for the purpose of legalising generation. (Hedaya, 
Book II, p. 25). Various definitions of marriage have been given 
by various law-books and some of these are given below. Marriage 
is a civil contract the object of which is the realisation of the right 
of enjoyment and the procreation of children. (Baillie, Vol. I 
p- 4). It is also meant for the solace of life and is one of the 
primal necessities of mankind. Hence marriage can be had th 
extreme old age when there is no chance of offspring or further 
life. (Kifayah, Vol. III, p. 577). Marriage is nota religious ` 
ceremony. (Tayabji’s Mohammedan Law, p. 53). The central idea 
in the family law of Mohamedans is the institution of nikah or 
marriage. It is through the marriage that paternity of children is 
established and relationship and affinity are traced. (Abdur Rahim’s 
Mohammedan Jurisprudence, p. 326). Marriage is obligatory on 
those persons whose passion is ungovernable, itisaduty to him 
whose condition is moderate, but it is abominable to a person to 


whom there is an apprehension of its being a source of annoyance. 
(Durr-ul-Mukitar, p. 196). 


There is no elaborate ceremony to constitute marriage between 
two persons of opposite sex. Declaration and acceptance or in 
other woods ijab and gabul, in the same meeting are the essentials 
of a valid marriage. (Sarkar, p. 293). The pillars of marriage, as 
of other contracts are ijab and gabul. (Fatawa Alamgiri, Vob. I, 
p- 377). It can be effected by the words hibah or gift, sale, pur- 
chase or the like. (Sarkar, p. 294.) It can be contracted by the 
guardians to the couple to be married. (Sarkar, p. 296). There 
can be a presumption of marriage without a contract. There must 
be either a reality or a semblance of marriage otherwise itis Zina 
and brings on punishment. (Fatawa Alamgirt, Vol. II., p. 202). 
Marriage may be presumed by living together as husband and 
wife. (Sarkar, p. 318). Marriage by presumption appears to 
correspond toa certain extent to what was known under the 
Roman Law as usus i.e. the acquisition of the wife by prescription. 
The Mohammedan law-givers permit a follower of their religion to 
have a plurality of wives (four at a time) and hence-the opinion o 
Justice Abdur Rahim at page 327 of his Mahomedan Jurisprude 
that the law contemplates monogamy is questionable. 


The advantages of marriage have also been enumerated by 
Mohammedan law-givers. The intercourse of aman with a woman - 
who ds neither his wife nor his slave is unlawful and prohibited 
absolutely. (Hedaya, Vol. II., p. 586). Marriage legalises sexual 
intercourse with persons of opposite sex for the purpose of preserv- 
ing human species, the fixing of descent, restraining men from 
debauchery., It encourages chastity and promotion of love 
and unjon between husband and wife and mutual help in earning 


livo) > It isthe most important social function and without 
it tug% must have been chaos and no society. 
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As there are conditions imposed upon every sort of legal con- 
tract with which it should comply in order to be of valid, so there 
are the following main stipulations for a legal Mohammedan mar- 
riage. They are :—(1) legal competency in the contracting par- 
ties, e.g, understanding, puberty and freedom; (2) a fitting subject 
i. e. a woman tobe married; (3) hearing by each party of the 
Words used by the other, if the words are not understood even then 
the marriage is valid and complete; (4) Shahadat or presence of 

* witnesses ; (but witnesses are not necessary in a Shia marriage); 
(5) the witnesses ought to be free and of full age (puberty) and 
they should profess Musalmian feith. (Baillie Vol. I., pp. 5 and 6). 
Equality is also one of the conditions of a valid marriage. (Baillie, 
Vol. U, p 34), although it is not essential in a country other than 
Arabia. (Baillie Vol. I p. 70 and Sarkar p. 300). The jurists of 
the Hanafi School have laid down the following six requirements 
of Equality :—(a) Nasab; family or descent; (b) Islam; (0) Pro- 
fession ; (d) Freedom; (e) Good character, and (f) Means. The 
question of equality was raised in a case of restitution of conjugal 
rights between a Sayed woman and a non-sayed man in the Punjab 
Chief Court and it was decided by the learned Judges of that court 
that such a marriage was valid. (Jamait Ali Shah v. Mir Muhom- 
mad, 381. O., 10 in which the case of Mohumdee Begum v. Bairan 
Khan, 1 Agra H. O. R., 130 is referred to). Fatawa Alamgiri, as 
quoted in Ameer Ali’s Mohammedan Law, p. 408, declares that 
except Islam and freedom, equality in any other respect is not 
invariably observed. But in connection with nasab it is stated at 
p- 529 of Radd-ul-Muhtar, Vol. II., that koriesh are each others 
equal, but are superior to all other Arabs. Even a non-Arab King 
is not equal to an Arab woman (Ameer Ali, Vol. II., p. 406, 3rd 
Ed,) In Sharah-ul-Vikayah it is stated that the marriage of a 
woman who is free, sane and adult is effectual even though thero 
be inequality, but Hasan reports from Abu Hanifa that marriage 
with an unequal is invalid, snd upon this decision is given in 
Fatawa Qazi Khan. (Sharah-w-Vikayah, Vol. II, p. 232; Sarkar, 

. 300). 


P 
Ng) Mohammedan marriage does not affect the personal rights 
' property of the parties. It confers no right on either party 


over the property of the other. The legal capacity of the wife ize 
not sunk in that of the husband. She retains the same power of 
using and disposing of her property, of entering into all centracts 
regarding it and of suing and being sued without his consent or 
concurrence, as if she were still unmarried. She can sue the 
husband himself and she is not under his guardianship. On the 
other hand, he is not liable for her debte, although he is bound 
to maintain her, and he may divorce her at anytime wybout 
assigning any resson. (Baillie ’s Introduction to hi rA 
marriage). l 
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It appears tbat temporary marriages technically known as 
muta prevailed among the Mohammedans when Mecca was not con- 
quered, but when it was conquered muta was prohibited to dooms- 
day. Temporary marriages are not allowed among the Sunnis 
although they are still lawful among the Shias. 


The law of marriage is personal to the Mohammedans and in 
whatever country they may be their marital rights are not affectell 
unless they happen to go toa country which has no respect for 
such social rights. A Musalman is absolutely subject to the laws ° 
of Islam whatever the domicil. (Kifayah, Vol. II, p. 763). A 
mere change of domicil unaccompanied by a change of system 
affects no alteration in status or legal capacity of Moslems. Under 
the Italian and French law he would still remain subject to the 
Islamic system inspite of the charge of domicil so leng as he still 
retained his allegiance to his religion. But as to property the law 
of the country applies. (AMEER ALI, p. 151). A peculiar question 
of inheritance arises in cases when a Mohammedan marries another 
professing a different faith. The law allows sucha marriage the 
only essential condition being that tbe parties belong to scme of 
the revealed religions. By 21 Geo. IIL, O. 71, it has been express- 
ly declared that in India the Jaw relating to the Mohammedans 
shall in all matters relating to them be strictly and impartially 
administered. So it may be assumed that as far as Indian Mo- 
hammedans are concerned the law of their domicil would mean the 
Mohammedan Law. What law will govern the inheritance to the 
property of a Jew wife married to a Mohammedan husband ? Will 
it be the law of the wise or that of the husband and according to 
which of them the property is to devolve? The question of pro- 
hibited marriage unions has been enunciated and described in all 
the legal systems and specially in Mobammedan Law to a nicety. 

‘Such prohibitions are mainly based on difference of religion (plac- 
ing all the monotheistic religions on equal footing, inter-marriage 
among them having been pronounced legal), consanguinity, 
affinity and fosterage. ‘hese prohibitions require a separate treat- 
ment for themselves for they embrace a large field. 





As an ordinary contract can be broken by either party wilful 
so marriage can algo be terminated at the option of the partie 
the same, but in this respect the bhusband’s right domivates tha 

* of the wife inasmuch as that a husband can divorce bis wife at his 
own sweet will whereas a wife cannot obtain khula with- 
out he? husband’s consent. The Jaw of marriage has provided 
certain safeguards to ensure the continuance (Ë marriage by means 
of dower, maintenance, guardianship of children &., but these sub- 
jects are of much importance in themselves and will require sepa- 
rate and detailed discussion hereafter. 


SARAT CHANDRA ROY B. A. 
Vakil High Court. 
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CASES AND COMMENTS. . 


Hindu Law—Sudras-—Succession—Putatirve father, whether 
heir to his illegitimate son. 
Subramania Ayyar v. Rathnavelu Chetty, [1918] I. L. R., 41 Mad., 44. 


In this case it was held by the Full Bench of the Madras 
High Court that where an illegitimate son, who if he had 
survived his putative father, would have inherited his (father’s) 
estate either alone or along with others, died leaving no issue, 
his putative father was entitled to succeed as his heir. 


The law as to the position and rights of the illegitimate sons 
of Sudras is by no means clear, and the grounds upon which 
the decision under notice proceeds would seem to be at variance 
with the commonly accepted notions on the subject. There 
is a jong series of cases in all the Indian High Courts that 
illegitimate issue of Stidras cannot inherit collaterally and have 
indeed rights of inheritence even in their father’s estate 
by reason of definite express texts in the Mitakshra. Except as 
provided for in those texts the illegitimate issue are not recog- 
nized in the table of heirs in the Mitakshra. It has indeed been 
held by the Privy Council, approving the view taken in 
Sadu v. Baizn, I. L. R., 4 Bom., 37, by the Bombay High Court, 
that the legitimate and illegitimate sons of a Sudra succeed to 
their father’s estate as joint tenants, and on the death of the 
legitimate son, the illegitimate son succeeds to the whole estate 
by right of survivorship. E ease Bhupati v. Nityanund Man 
Singh, [1891] I. L. R, 18 Cal; 151). That these cases are 
and should be confined to ‘joint tenancies, and do not lay 
down any general rule of succession in favour of legitimate 
and illegitimate brethren inter se has been repeatedly held 

by the Bombay as well as the other High Courts. See -Rayji 
Sakuji, [1909] I. L. R., 34 Bom., 321, Shome Shankar v, 
jesar Swami Jangam [1898] I. L. R, 21 All, 99. Sapasrva 
Ayyar, J. based his opinion in favour of the father’s right, 
to inherit on the well-known text of Yajnavalkya, quoted and 
commented on at length in the Mitakshra, dealing with the 
course of succession 1n the absence of linea] descendants. “The 
wife, and the daughters also, both parents brothers likewise and 
their sons, gentiles, cognates etc.” It is obvious that if this text is 
to be regarded as an authority in favour of the father, it is equally 
good in favour of collaterals. But the argument fbunded on this 
text has constantly been rejected .on the ground thatit nm- 
plates cases of lawful marriages only. There is 
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authority recognizing the right of the father as apart from col- 
laterals. The other ground on which the present decision is 
based—mainly by Wallis, C. J.—is one of reciprocity, that is to 
say, if the illegitimate son is a good heir to his father, the con- 
verse case must ipso facto hold good. This is plausible but 
scarcely satisfactory. The rules of succession-in Hindu Law are 
based on the theory either of propinquity or spiritual efficacy. 
The putative father cannot be of any spiritual use to his illegiti- 
mate son, Whether he is a Sapinda or not Within the meaning of, 
the Mitakshra is more debateable. Butit is clear that if a father 
is a Sapinda, so is an uncle, or a brother, or a grandfather. It is 
only a question of degree. The fact of the matter appears to be 
that the general rules of succession laid down in the Aditakshra 
govern the cases of Aurasa and Datiaka sons only and no others. 
The case of succession to illegitimate persons who die issueless, 
has been left unprovided for. The learned Judges themselves 
felt that their decision was somewhat inconsistent with the ratio 
decidendt of the earlier cases, and that apprehension is clearly 
well-founded. Thereis much to be said in point of moral justice, 
for the view’taken by their Lordships, but we think, with res- 
pect, that it is opposedsto principle and authority. 


ery 


% 


Penal Code, sections 441 and 448—Criminal trespass—Ingredients 
of offence. 
S. Vullappa v. S. Bheema Row, [1918] T. L. R., 41 Mad., 156. 


It is difficult to reconcile the decision in this case with that of 
the Allahabad High Court in Emperor v. Chote Lal, [1918] I. L.R. 
40 All., 221, and we think, with respect that the view taken by 
the majority of the learned Judges at Madras is right. The ques- 
tion whether a person can be fixed with “an intent to annoy” 
within the meaning of section 441 of the Penal Code, merely 
because he knows that his conduct is likely or even certain to 
annoy the owner of the house, is a vexed one and has given rj 
toa great divergence of judicial opinion. Having regard to 
language of the section, as compared with that of other sections 
eof the Code, and the declared opinions of the framers of the 
Code as expressed in their reports on this subject, there can be 
little deubt that, on a strici interpretation of the section, the 
existence of an actual intent, as distinguished from a knowledge 
of the likely consequences, must be proved by the prosecution. 
There is an evident tendency in certain decisions to construe the 
language more widely for reasons of expediency in order to 
__ ghxiate great-public inconvenience and mischief. That would 
D jng and not interpreting the law. It is almost always 
that every civil trespass is not punishable criminally, 
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and the stringent requirements of section 441 should be fairly 
complied with in order to prevent the abuse of process of criminal 
courts concerning disputes of a civil nature. The authorities on 
the subject are fully discussed in the case under notice, and it ig 
submitted that the doctrine of ‘ express prohibition’ and ‘a barred 
door’ enunciated in Emperor v. Chote Lal is not based on any 
sound principle nor can it be fairly deduced from the scheme or the 
language of the Penal Code. 


Indian Contrast Act, section 15—Coercion, whether threat to 
commit suicide amounts to. 


Chikkam Ammiraju v, Chikkam Seshamma, [1918] I. L. B., 4I 
Mad., 33. 


This was an uncommon case. By a threat of suicide, a Hindu 
induced his wife and son to execute a deed of relinquishment in 
favour of his brothers in respect of certain properties which they 
claimed as their own. The wife and son subsequently instituted 
this suit for cancellation of the deed on the ground of coercion. 
Such a cage is very easy to allege and very difficult to disprove. 
Tbe courts however found in favour of the plaintiffs on the question 
of fact. The question whether the threat of suicide comes within 
the purview of section 15 of the Indian Contract Act led to a 
difference of opinion in the High Court, three Judges deciding that 
it did, and two deciding, that it did not. The rule in the section 
is very wide, much wider than the rule in England. But though 
the language in the section is very general, we think, that it must 
be construed within reasonable bounds. Suicide may be an act, 
inferentially, forbidden by the Indian Penal Code, though the view 
of Oldfield, J., is the other way, but it ig still more doubtful 

| whejher the threat of suicide can ever be to “the prejudice of a 
.-person.” within the meaning of section 15. Prejudice means 
ecuniary loss or other harm which can be measured by the court. 
+ Fives of near relations are dear, and of some friends still dearer, 
© È but it is impossible to say that the threat of suicide by a relation 
sfriend, no matter how dear, assuming the threat to be genuine, 
an ever prejudice a person. It may cause a sense of anger, or 
apprehension#vr even alarm, but surely prejudice is a differente 
matter. 





& 





a 
‘Private reference to Arbitration—Subsequent suit—Arbitrators, 
their aujhority.< ? 
~ Appavee Rowther-r, Seent Rowther, [1918] I. L. R.„41 Mad, 115. 


There was a private referonce-to arbitration. Butt 


arbitrators could enter opcn the reference and deliver th. ee 
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one of the parties to the reference instituted a suit relating to the 
subject-matter of the reference. Subsequently the arbitrators 
decided the matter. Onan application to file the award and for a 
decree in its terms, held that after the institution of the suit, the 
arbitrators became functus oficio and had no longer jurisdiction to 
proceed in the reference. The only remedy open to the other party 
was to apply for a stay of proceedings in the suit under section 18 
of Sch. II to the Oode of Civil Procedure. Under that section it 
is well-settled that on the defendant’s expressing his readiness to 
go on with the arbitration the court would, in the absence of any 
special circumstances which must be proved by the plaintiff, direct 
a stay of the suit and thus compel the plaintiff to abide by the 
decision of the tribunal chosen by the parties. But unless pro- 
ceedings are stayed under that section there is nothing in law to 
prevent a trial by the court, and it is obvious that a subsequent 
decision by the arbitrator cannot operate as a bar and would not 
even be admissible in evidence. The view taken in Madras is, 
therefore, correct on principle and is also supported by the history 
of the legislation on the subject. 
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Tae Law or INTEREST IN Berts INDIA, (WITH EXHAUSTIVE 
` COMMENTARIES ON THE Usurious Laws Acr X or 1918. THE 
Interest Aor, XXXII or 1839 anp tHe Usury Laws REPEAL 
Acrt, XXVIII or 1859) by C. S. Somanath Sastri, B.A., B.L., and 
P. Ramanatha Aiyar, B.A., B.L., Vakils, Madras. The Modern 
Printing Works, 1918. 

This is an exhaustive book on the Law of interest. The 
learned authors have dealt with the subject in the most thorough 
manner. The Introductory Chapter contains a mass of interest- 
ing historical learning on the Law of Interest with a description 
of the Roman, the Hindu, the Mohammedan, the Greek and the 
French Jaws on the subject. The history of the Anglo—Indian 
Law of Interest is also’ well-sketched. The succeeding chapters 
deal most fully with “ Right to Interest,” and its disallowance, 
Rates of Interest and Compound Interest, suit for and appeal 
as to Interest, and other cognate matters. We do not think a 
single Indian ruling on the subject has been omitted, and most 
of the English Cases have also been cited. The statement of 
the law is clear and accurate, and the book is well arranged. 
Too much material has been relegated to the foot-notes. There is 
a good Index, and a useful Table of contents is prefixed to each 
Chapter. In the Appendix the recent Usurious Loans Act is re- 
produced with a good commentary. The get-up is very good. 
e have no doubt the book will pene exceedingly useful to 
ractitioners. 





PRINOIPLES or CIROUNSTANTIAL EvipeNor APPLIGABLE To 
British Innra by Walter Russell Donogh, M.A., Bar-at-Law, 
Calcutta. Bitterworth & Co. (India), Ltd., 1918, pp. 1—288. 


This book is divided into two parts. The second part mer ely 
reproduces the text of the Indian Evidence Act with an 
dix containing the Pr oceedings in Council relatin g there 
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first part contains, in effect, a commentary on the doctrine of 
relevant fact as enacted in sections 6—16, and 45—57 of the Act. 
The commentary, though not very original, or profound, is expla- 
natory and the numerous illustrations drawn from notable crimi- 
nal trials make it instructive and interesting. There are chapters _ 
devoted to a discussion of the relevance of evidence as_t6 motive? 
preparation, conduct, identification, states of mind and body, and 
expert opinion. The learned author has referred to the leading ` 
Indian and English Cases, mostly criminal. The law is accu- 
rately stated, and the principles of circumstantial or indirect 
evidence have been well -discussed. We recommend this book 
specially to the notice of beginners in the profession. The get-up- 
is very neat and the price moderate. 


Tae Law or Estate Dory ix Inpta, by Alexander Kinney, 
Bar-at-Law, Officiating Administrator General and Official. 
Trustee of Bengal. Calcutta, Buttorworth & Co., 1918. 

The law of Estate Duty in British India is to be found in 
some sections of the Court-fees Act, and Mr. Kinney comments 
on those sections at length, with reference to decided cases. His. 
practical-experience as an Administrator—General makes him 
peculiarly competent to deal with the subject and the various 
suggestions he has made for removing existing inconveniences 
and defects in procedure will, we trust, be duly considered by 

-7 the Legislature. The model forms of affidavits incorporated in. ` 
‘the book are vory useful. There.is a chapter giving a broad. 
outline of the English Acts relating to Estate Duties. We have 
no doubt the book will prove of great use—specially in the Pre- 
sidency Towns. The get-up is very good, and there is.a ‘eo 
i fall index. . 
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Tre Law or LANDLORD AND TENANT IN BENGAL AND BIHAR, 
by Ranjit Sinha, B. A., B. L., Vakil High Court, Patna, Calcutta, 
R..Cambray &;Co., 1918. 
issan able and well-written treatise on a complicated. 
law, and though mainly of interest to lawyers in Bengal 
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and Bihar it will, we are sure, appeal to a wider circle of readers, 
Numerous provisions in the Bengal Tenancy Act resemble 
closely those in the Agra Tenancy Act, and Calcutta descision 
are sometimes much to the point. The two chapters devoted to 
a commentary on the chapter of leases in the Transfer of Pro- 
perty Act arc of general interest, though we must say that the 
learned author, while referring freely to English decisions, has 
' not bestowed the same attention to the rulings of the Indian 
High Courts other than the Calcutta High Court, and least of all, 
to those of our Court. The introductory chapter, dealing with 
the merits of the Permanent Settlement, is of historical interest, 
The book, so far as we have been able to judge it, is well-arrang- 


ed, and the statement of the law clear, concise and adequate. It - 


is not an easy task to grapple with the land laws of Bengal with 
its innumerable tenures. ‘The get-up is good. 
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Tue Law or PARTNERSHIP IN Bsirisa INDIA, by Janki Prasada 
Singhal M. A., LL. B., Vakil High Court, Aligarh. Calcutta, 
Butterworth & Oo., 1918, pp. 1—526. 


This is a well-arranged and well-compiled-book on the law of 
partnership. There are many standard treatises on the subject in 
England, pre-eminent among them being Lindley on Partnership, 
but apart from what can be found in commentaries upon the Indian 
Contract Act and the Digests there was no systematic work dealing 
with the subject in detail ina comprehensive manner with special 
reference to the Indian statute and case-law. The present book 
supplies therefore a long-felt want, and having regard to the clear- 
* a. ness and completeness with which the learned auther has set out 

Sy. principles and the authorities, both English and Indian, we 
ave no doubt it will prove very useful to the profession. It may 
indeed with justice be regarded as an abridged Indian edition of 
Lindley on partnership. The book is divided into seventeen chap- 
ters. The first two describe the essential requisites ofa ‘partner- 
ship. The third and fourth deal with the formation and duration 
of legal partnerships. The next four treat of the rights and obli- 


gations of partners to third persons. Chaps. IX—XII are devoted — 


to a consideration of the rights and obligations of parta 
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The remaining five chapters deal with actions between partners 
with a view to dissolution or otherwise, actions between partners 
and third parties, and matters arising out of bankruptcy of part- 
ners. The law is well and accurately stated, and the cases, espe- 
cially the Indian cases, are well discussed. There is an elaborate 
Table of Contents. The book is very well got up. 


v 
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Tas Law ReLarine to HINDU AND MOHAMMEDAN ENDOWMENTS, 
By P. R. Ganapathi Iyer, B. A., B. L., High Court Vakil, Madras. 
Second Edition. Witha foreword by the Hon’ble Mr. Justice 
ABDUR Raum, M. A., (Bar-at-Law). One of His Majesty’s Judges 


of the High Court of Judicature at Madras. 1918, Madras. Price 
Rs. 12. 


There is no need to praise this treatise or to dwell on its 
merits. It has already won well-deserved success and is recognized 
as the leading book on the subject.. It is remarkable for its learn- 
ing, accuracy and lucidity and for thorough exposition of legal 
principles relating to Hindu and Mohammedan Endowments. The 
learned author has endeavored in this new and enlarged edition 
to make the book as complete as possible and has, we think, wholly 
succeeded. It is divided into 28 Coapters, and we think no possi- 
ble question can arise on which the learned author has not some- 
thing to say. Among others there are interesting chapters on 
Mosques, Darghas, Khankhas and Takkias, Building and consecra- 
tion of Temples, Fakirs and Darveshes, Rights and Daties of 
Founders, of Worshippers, of Mutwallis, of Managers, of Matha ° 
Pathis. It is needless to say that all judicial decisions have ed 


-carefully and accurately noticed and adequately discussed. Mr, 


‘Ganapathi Aiyar has taken a keen interest for long-years past in 
promoting legislation for the better management of Religious 
‘Trusts and Endowments and his views are entitled to the highest 
respect. We cordially commend this edition to the Profession. 
The get-up is neat, the book handy, and the price exceedingly 
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7S Dae a M 
AUOTION-PUROHASER UNDER THE OODE OF 


OIVIL PROOEDURE. 

It is no small wonder that there ahould still be in regard to the 
position of an auction-purchaser and his-rights a good deal of room 
for doubt and mystification. The Legislature itself is not without 
its share of blame in the matter. The wholesome principle of 
caveat emptor which binds a purchaser at a private sale finds no 
application in the case of a purchaser ata sale held in execution of 
a decree inasmuch as he can, if he chooses, apply under Order 21, 
rule 91 of the present Code of Civil Procedure to have the aale set 
aside on the ground that the judgment-debtor had no -saleable 
interest in the property sold [Vide Ram Kumari v. Ram Gour, 
I. L. R., 37 Oal, 67]. OË course, if the purchaser at the time of 
the sale in execution of the decree knows that the judgment-debtor 
has no saleable interest, he is precluded from so applying. [See., 
Mahabir Prasad v. Dhuman Das, I. L. R, 3 All, 527; and, 
Sumer Chand v. Wahid Hussain, 3 A. L. J. R., 819]. The Madras 
High Court in the case of Parvathi Ammal v. Govindasami Pillai, 
reported in 30 I. O., p. 827, expresses its point of view in 
a different way, though there seems to be.no difference in meaning. 
At p. 829, their- Lordships observe:—‘ The general principle of 
caveat emptor would affect the purchaser unless he chooses to adopt 
the remedy given him by the statute.’ The remedy provided by 
the present Code of Civil Procedure is to be found in Order 21, 
rule 91 and it follows, therefore, that by availing the remedy so 
provided, an auction-purchaser does exempt himself from the 





e p operation of the principle of caveat empior. 


This leads on to the consideration of the respective position of 
eat auction-purchaser and a purchaser by private sale. Their Lord- 
ships of the Privy Council in the well-known case of Dorab Ally e 
Khan v. Abdul Aziz, L. R., 5 I. A., p. 116, having pointed out at 
one place that the sales held by court through Amin aregin the 
nature of sales held under the writs of fariv facias in England with 
this distinction that while the latter are concerned only with chat- 
tels, in India moveable and immoveable properties both are alike 
capable of being seized under the writ, take particular care to ex- 
plain why it is that a certain rule applicable to sales by private 
contract is inapplicable in the case of sales in invitum. © Tlsepttiod 
reasons ™ they say “ for the rule are that the . purchaser by -pifto 
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contract has full means of investigating the title of the vendor, and 
of either satisfying himself that it is good or of protecting himself 
against any apparent or latent defect in it by proper and apparent 
covenants. If he fails to do either, hia subsequent eviction is the 
result of his own negligence. But the purchaser at a Shoriff’s sale 
has at best inadequate means of investigating the title of the judg- 
ment-debtor ; all that is sold and bought is the right, title and 
interest of the judgment-debtor with all its.defects; and the Sheriff 
who sells and executes the bill of sale is never called upon, or if . 
called upon would refuse to execute any covenant of title.” 
MUTTUSAMI Ayyar,d., in Sundara Gopala v. Venkatavarda Ayyan- 
gar, I. L. R, 17 Madras, 228, speaking of the Privy Council 
decision aforesaid says :-—“ The deoision of the Privy Council 
seems to be an authority for the proposition that the implied 
warranty of title in respect of sales by private contract cannot 
be extended to court sales except so far as such extension 
is Justified by the processual law in India.” The section in the 
Code of Oivil Procedure, 1882, justifying such extension is said 
: to be section 315. A recent Bombay case Rustomji Ardershir 
Irani v. Vinayak Gangadhar Bhai, I. L. R., 35 Bom., p. 29, even 
goes to the length of holding that under the Civil Procedure Oode 
an implied warranty of some saleable interest is implied when the 
right, title and interest of a judgment-debtor is put up for sale. 
How far this is a correct law having regard to the reasoning whith 
forms the basis of the Privy Oouncil decision and which all the 
High Courts in India have practically endorsed from time to time 
is difficult to say. The trend of authorities, no doubt, seems to be 
in favour of the view that an auction-sale does not give any 
warranty of title, and what passes to a purchaser is the right, title 
and interest of the Jadgment-debtor only as it exists at the date of 
sale, Sometimes the question arises whether on the sale of the 
right, title and interest of a judgment-debtor in execution of a 
deoree, the whole estate passes to an auction-purchaser or a limited 
interest only. As for instance, when a decree in execution of which 
an auction-purchaser purchases the property is obtained against a 
Hindu widow or a father of a joint Hindu family. In either cases “ 
it becomes very material to find out the nature of the suit. If it 
is a personal one, a limited interest of that particular person alofte 
‘ e passes on sale in exeoution, but if it is of a representative character, 
namely, where a judgment-debtor is sued in his representative 
capacity, the whole estate would pass to an auction-purchaser. 
[ Compar®: Jugal Kishore v, Jotendra Mohan Tagore, 111, A., p. 66; 
and, Lokit Mahto v. Ajaib Ali, 40. L. R., 465.]—In considering 
the question as to what was really sold, itis not sufficient to 
examine the decree without also considering the proceedings in 
execution I. L: R., 12 Bom., 691. Itisa question of fact in each 
aaspaxhother the entirety of the estate was sold or only a share. [of: 
I. yE.. 17 Cal., 584 P. ©.] 
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So much for auction-purchaser’s warranty of title and the in- 
terest that he purchases on sale in execution of a decree. It has 
to be seen now to what extent he can be said to represent the judg- 
ment-debtor. In Nadamunt Narayana {yengar v. Veerabhadra 
Pillai, 8 I. O., p. 429, the Madras. High Court held that a pur- 
chaser of a judgment-debtor’s property in execution of a money- 
decree is not his representative, though in case of a mortgage- 
decree he will be.so.. Pursuing the matter still further it would 
appear that the principle of estoppel which would operate against 
a judgment-debtor would not so operate against a purchaser at 
execution sale in so far as the latter does not claim through the 
judgment-debtor. In Dinendronath Sannial v. Ram Kumar Ghose, 
L R.,8I. A, p. 65, the Judicial Committee observed :—“ There is 
a great distinction between a private sale in satisfaction of a decree 
and a sale in execution of a decree. In the former, the price is 
fixed by the vendor and purchaser alone; in the latter, the sale — 
must be made by public auction conducted by a public officer of 
which notice must be given as directed by the Act and at which 
the public are entitled to bid. Under the former, the purchaser 
derives title through the vendor and cannot acquire a better title 
than that of the vendor. Under the latter, the purchaser, notwith- 
standing he acquires merely the right, title and interest of the 
judgment-debtor, acquires that title by operation of law adversely 
tothe judgment-debtor and freed from all alienations or incum- 
brances affected by him subsequently to the attachment of the 
property sold in execution.” The case of a mortgagee, however, 
stands on a different footing, and if he purchases the mortgaged 
property in execution, be will he bound by the previous conduct 
of the debtor in respect of the property mortgaged. See Poresh 
-Nath Mukerji v. Anathnath Deb; 9 I. A., p. 147. In the case of 
Ali Sahab v. Kaji, I. L. Rs, 16 Bom., 197, it has been held that an 
auction-purchaser can add the period of the debtor’s “possession to 
his own for pleading limitation. : 

fhe interpretation put on the term ‘‘ representative ” as used 
in section 244 of the old Code of Oivil Procedure corresponding 

“to section 47 now throws additional light on the representative 
character of an auction-purchaser. The learned Ohief Justice 
Sir JOHN Srantzy observes in the Full Bench oase of Gulzar 
Lal v. Madho Ram, I. L. Rọ, 26 All., p. 447:—“ The: term re- e 
presentative” as used in section 244, Civil Procedure Code, when 
taken with reference to the judgment-debtor does not megn only 
his legal representative, that is his heir, executor or administrator, 
but it means his representative in interest and includes a pur- 
chaser of his interest who so far as such interest is concerned is 
bound by the decree. The judgment of Bansnrit, J., is more lucid 
‘“ Every purchaser of the jadgment-debtor’s interést,” says his 
Lordship “ who is bound by the decree is a representative o 
judgment-debtor within the meaning of the section, whethe®he 
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isa purchaser under a private sale from the judgment-debtor or a 
purchaser at a compulsory sale held in execution of a decree 
obtained against the jadgment-debtor. There is no distinction 
between the case of a purchaser under a private sale and an 
auction-purchaser, provided that the decree in exeoution can be 
enforced against him. ‘The word “representative ” means a person 
against whom the decree can be enforced either as legal represen- 
tative of the judgment-debtor or as his representative in interest. 


The position of an auctiou-purchaser, who buys ai court sale 
without any the least warranty of title, concerning his right to 
the refund of purchase-money in case the jadgment-debtor is 
found to have no interest in the property sold, is, however, placed 
on the same footing that of a private purchaser who has implied 
warranty of title, at least in his favour (section 55, clause (2) of 
the Transfer: of Property Act). Oa considering the result -of 
sections 313, 315 and 316 of the Oode of Civil Procedure, 1882, 
Murrosamr Atyyvar, J., observed in the 17 Madras case referred 
to above :—" What passes to the purchaser at a sourt sale is the 
right, title and interest of the Jadgment-debtor subject, however, 
to this condition, namely that the purchaser may recover back his 
purchase-money when he finds that the judgment-debtor had no 
saleable interest at all.” The same equally holds good undér the 
Oode of Oivil Procedure now in force. The only doubtful feature 
is whether the remedy allowed to an auction-purchaser under 

- Order 21, rule 93, corresponding to section 315 of the previous 
Code is exhaustive so as to bar hia right to bring suit indepen- 
deatly for recovery of his purchase-money or itis not exhaustive 
and an auction-purchaser can bring an independent action besides 
taking proceedings on the execution side as provided in the rule - 
aforesaid. - Section 315 of the old Code ran as follows :— 


c When a sale of immovable property is set aside under section 
310A., 312 or 313, or, when it is found that the judgment-debtor 
had no saleable interest in the property which purported to be sold 
and thé purchaser is for that reason deprived of it, the purchaser 
shall be entitled to receive baok his purchase-money (with or with- ° 
out interest as the court may direct) from any person to whom the 
purchiase-money has been paid. 


The repayment of the said purchase-money and of the interest 
GE any) allowed by the court may be enforced against such 
person under the rules provided by this Code for the execution of 
a decree for money.” 


Order 21, rule 93, of the present Oode of Oivil Procedure 
stands thus :— 

‘¢ Where sale of immovable property is set aside under rule 92, 
the purchaser shall be entitled to an order for repayment of his 
puschase-money with or without interest as the court may direct, 
agamst any person to whom it has been paid.” 
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